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Current  Topics. 

We  herewith  present  our  readers  with  a  double  number 
for  the  first  one  of  the  new  volume,  reserving  until  our  next 
pertinent  remarks,  which  are  crowded  out. 

The  State  of  California  presents  the  anomaly  of  a  govern- 
ment being  carried  on  under  laws  of  dual  relations  of  widely 
different  and  conflicting  organic  laws.  Although  this  feature 
is  not  limited  to  this  State,  yet  the  failure  to  provide  a  stable 
basis  for  a  superstructure  upon  which  to  build  a  practical 
scheme  of  government  for  the  benefit  of  the  governed  is 
more  conspicuous  here,  on  account  of  the  vital  importance 
attached  to  the  questions  sought  to  be  solved  by  the  Consti- 
tution makers,  and  by  the  Legislature  acting  thereunder. 

Had  there  been  a  careful  examination  into  the  principles 
or  reasons  that  govern  Courts,  the  tribunals  which,  after  all, 
possess  the  final  power  of  determining  whether  any  law  is  or 
IS  not  applicable  to  a  certain  condition  of  things,  and  upon 
whose  &it  hangs  the  fate  of  all  legislative  action,  it  would 
have  been  perceived  that  not  even  organic  law  could  force 
the  State  into  a  condition  of  chaos  by  a  sweeping  repeal  of 
all  rules  of  action  adopted  previous  to  its  passage. 

At  first  blush,  it  was  considered  that  all  laws  inconsistent 
with  the  new  Constitution  passed  out  of  existence  upon  its 
adoption,  and  after  the  first  day  of  July  last;  hence  the  great 
desire  to  patch  up  some  sort  of  a  system  suitable  to  the 
wants  of  the  people  and  in  compliance  with  the  provisions  of 
the  Constitution.  Within  the  limited  time  granted  the 
Legislature  it  was  impossible  to  establish  a  code  of  laws  de- 
prived .of  their  special  features,  because  the  matter  re- 
Suired  calm  and  studied  deliberation.  Had  there  been  less 
aste  it  would  undoubtedly  have  occurred  to  the  thoughtful 
mind  that  if  the  new  Constitution  had  operated  to  repeal  all 
existing  laws  it  would  have  been  necessary  to  create  an  en- 
tirely new  code  of  original  laws;  because  whatever  special 
features  exidled  in  the  old  law  could  not  be  cured  by  revision 
or  amendment,  as  re-enactment  was  requisite,  and  what  was 
constitutional  under  the  old  Constitution  would  be  void 
under  the  inhibitions  of  the  new;  and  whether  the  new  Con- 
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stitution  did  or  did  not  operate  to  repeal  all  inconsistent 
statutes,  it  nevertheless,  by  virtue  of  its  sole  prospective  op- 
eration, must  be  held  as  a  basis  for  future  original  legisla- 
tion. 

The  point  to  which  these  ideas  lead  is  whether  the  old  law, 
which  contains  many  special  features,  and  is  regarded  as  a 
whole  a  unit,  as  is  the  Political  Code,  can  be  revised, 
amended,  or  re-enacted.  In  the  light  of  the  language  held 
by  the  Supreme  Court  in  In  re  Earle  vs.  Board  of  Education^ 
the  conclusion  seems  to  be  inevitable  tliat  it  cannot;  and  the 
reason  seems  clear.  The  Political  Code  either  is  or  is  not 
in  force.  But  it  is  not  in  force  under  the  new  Constitution, 
but  is  void  because  of  its  special  features;  hence  it  cannot 
be  revised,  amended,  or  re-enacted  quoad  the  new  Constitu- 
tion, and  it  is  not  in  force  at  all,  except  by  virtue  of  the  con- 
sent expressed  in  the  latter  instrument,  and  only  until  some- 
thing new  and  original  under  the  new  Constitution  takes  its 
place.  The  old  law  cannot  be  revised  or  amended  and 
foisted  upon  the  State  as  the  law,  but  it  must  be  re-enacted 
as  if  it  was  an  original  idea  of  the  legislators,  and  had  never 
existed  as  a  law;  and  it  must  be  a  complete  law  in  itself, 
without  reference  to,  or  necessary  to  be  read  with,  the  old. 

The  idea  we  seek  to  inculcate  is  apparent  in  Article  XI, 
Section  4,  which  provides  that  the  Legislature  shall  "  estab- 
lish a  system  of  county  govemitients  which  shall  be  uniform 
throughout  the  State,"  and  in  the  Act  of  April  27,  1880. 
(Statutes,  page  527.)  Here  that  portion  of  the .  Political 
Code  relating  to  countv  governments  has  been  revised  and 
amended,  but  the  whole  chapter  has  not  been  re-enacted, 
and  new  sections  have  been  added  to  the  Code  without  the 
re-enactment  thereof.  If,  as  the  Court  says  in  the  Earle 
case,  the  Traylor  Act  could  not  be  added  to  the  Code  be- 
cause of  its  special  features,  how  can  these  new  sections  in 
the  County  Government  Bill  be  considered  on  any  better 
footing  ?  And  if  these  new  sections  fall,  what  becomes  of 
the  bill  as  an  entirety  ? 

The  bill  omits  specially  consolidated  cities  and  counties, 
and  might  not  be  considered  goieral  on  that  account.  Even 
if  general,  and  required  to  be  read  in  connection  with  the 
Political  Code,  the  sense  of  the  Earle  decision  seems  to  be 
that  it  would  not  be  a  general  law. 

The  subject  is  proline  in  points  of  importance,  and  it  is 
difficult  to  tell  now  under  which  king  we  are  supposed  to  be 
living.  The  Supreme  Court,  however,  has  expressed  a  de- 
termination to  maintain  the  new  Constitution,  and  avoid  even 
a  squinting  construction  against  it. 
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Supreme  Court  of  California. 
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[Filed  July  24,  1880.] 

No.  6466. 

A.  HEMME,  Kespondent,  vs.  P.  W.  HATS,   Appf.tj.ant. 

P1.KAOINOS — Insutficusnt  Answeb.  Where  an  answerl  presents  nothing, 
either  by  way  of  denial  or  new  matter,  to  bar  or  defeat  an  action,  the 
plaintiff  may  apply  for  judgment  npon  the  pleadings. 

Appeal  from  the  District  Court  of  the  Twenty-first  Judicial 
District,  Modoc  County. 

F,  W,  Swing,  E.  Steele,  and  E.  K  8pencet\  for  respondent. 

G.  F.  Harris  and  J.  C.  Bower,  for  appellant. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  upon  a  promissory  note,  made  and  de- 
livered by  the  defendant  to  the  plaintiff.  The  defendant  in 
his  answer  denies  the  due  execution  of  the  note,  or  that  it 
was  executed  for  a  valuable  consideration  for  reasons  therein- 
after set  forth.  And  he  alleges  that  on  and  after  the  year 
1870,  and  up  to  about  the  1st  of  November,  1875,  he  was 
engaged  in  tne  business  of  buying  and  selling  goods  at  the 
town  of  Lake  City,  in  this  State;  and  that  during  the  last  two 
years  of  that  period  he  had  in  his  employ  as  clerk  and  business 
manager  one  William  Hemme,  who  during  said  time  was  also 
the  agent  of  the  plaintiff,  and  that  he  acted  m  all  business  trans- 
actions between  the  plaintiff  and  defendant;  and  that  said 
William  Hemme  was  so  acting  at  the  date  of  the  execution 
of  said  note;  and  that  said  William  Hemme,  by  fraudulently 
representing  to  the  defendant  that  there  was  a  balance  due 
to  plaintiff  from  defendant  upon  an  account  between  them, 
induced  the  defendant  to  sign  said  note;  and  that  defendant 
signed  said  note  under  protest,  and  without  any  considera- 
tion whatever.  Defendant  further  alleges  that  while  said 
plaintiff  was  in  the  emplo;^  of  defendant,  said  plaintiff,  acting 
as  defendant's  agent,  received  various  sums  of  money  from 
defendant  to  disburse  for  him,  which  said  plaintiff  failed  to 
use  as  he  was  directed  by  defendant  to  do;  said  sums  in  the 
ara-egate  amounting  to  about  $7,702.77. 

Defendant  also  alleges  that  there  has  never  been  any  final 
settlement  of  account  between  him  and  plaintiff,  and  ^'  that 
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at  the  date  of  the  execution  of  said  notes,  the  books  of 
account  existing  between  plaintiff  and  defendant,  as  kept  by 
said  plaintiff,  show  a  balance  in  favor  of  said  defendant  and 
against  plaintiff  of  $119.31,  which  amount,  taken  together 
with  the  sum  of  $7,702.77,  moneys  not  accounted  for,  as 
aboye  set  forth,  make  a  balance  in  favor  of  this  defendant 
and  against  this  said  plaintiff,  of  $7,822.08,"  for  which 
amount  he  demanded  judgment  against  the  plaintiff. 

The  plaintiff  moved  for  judgment  for  the  sum  prayed 
for  in  his  complaint,  which  motion  was  granted,  ana  judg- 
'  ment  was  entered  accordingly.  From  that  judgment  the 
defendant  has  appealed. 

The  defendant  denies  the  due  execution  of  the  note,  and 
that  it  was  executed  for  a  valuable  consideration,  for  certain 
reasons  which  he  sets  forth  in  his  answer.  Those  reasons 
do  not  show  that  the  note  was  not  duly  executed,  and  for  a 
valuable  consideration.  Hence  there  is  no  denial  of  the  due 
execution  of  the  note,  or  that  it  was  executed  for  a  valuable 
consideration.  The  attempt  to  set  up  a  counter  claim,  if  in 
fact  any  such  attempt  is  made,  cannot  be  regarded  as  even  a 
partial  success. 

A  frivolous  answer  is  defined  to  be  one  which  denies  no 
material  averment  in  the  complaint,  and  sets  up  no  defense. 
(Nicholas  vs.  Jones,  6  How.  35o;  Evil  vs.  Smith,  8  How.  149; 
S.  C,  1  Duer.  649;  Brotvn  vs.  Jenison,  3  Sanf.  732;  Leving- 
ston  vs.  Hammer,  7  Bos.  160.) 

Where  an  ''answer  presents  nothing,  either  by  way  of 
denial  or  new  matter,  to  bar  or  defeat  an  action,"  the  plain- 
tiff may  apply  for  judgment  upon  the  pleadings.  {Fitch  vs. 
Beaudry,  40  Cal.  439;  Conoin  vs.  Patch,  4  Cal.  304;  Gay  vs. 
Winter,  34  Cal.  153;  Mzgibbon  vs.  Calvert,  39  Cal.  261. 

Judgment  affirmed. 

I  concur :    Myrick,  J. 

CONCURRING  OPINION. 

I  concur  in  the  judgment,  for  the  reason  that  the  appeal 
is  taken  from  the  judgment,  and  there  is  no  bill  of  excep- 
tions bringing  before  us  the  ruling  of  the  Court  below  on 
the  motion  for  judgment  on  the  pleadings.  This  motion  and 
the  ruling  thereon  is  not  made  a  part  of  the  judgment  roll  by 
a  bill  of  exceptions.  Without  such  bill  it  constitutes  no  part 
of  the  judgment  roll;  and,  in  my  opinion,  the  ruling  on  the 
motion  cannot  be  considered  on  this  appeal,  which  is  stated 
in  the  notice  of  appeal  to  be  taken  from  the  judgment  roll. 

Thornton,  J. 
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[Filed  July  26,1880.] 
No.  6481. 

JOHN  DAVIS,  Appellant, 

ys. 

THE  BOCK  CKEEK  LTIMBEB,  FLUME,  AND  MINING 

COMPANTT,  Bespondent. 

Setteno  aside  DEFAUiiT — DiBCBETioN.  There  is  no  abuse  of  discretion  on 
the  part  of  a  Court  in  setting  aside  a  default,  and  permitting  an  answer 
to  be  filed. 

CoBPOsATioNs — Authobtty  OF  AoBNT.  The  law  will  not  permit  one  w}f0^ 
acts  in  a  fiduciary  capacity  to  deal  with  himself  in  his  individual 
capacity;  and  hence  where  a  corporation  contemplates  borrowing 
money,  and  to  that  end  authorizes  the  president  and  secretary  to 
execute  the  necessary  notes  and  mortgage,  the  former  will  not  be  per- 
mitted to  purchase  and  assume  the  debts  in  the  name  of  "  A.  Wolf  &  Co., ' ' 
of  which  firm  he  was  a  member,  and  then  execute  the  notes  and  mort- 
gage in  suit. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Butte  County. 

Gfray  &  Gale,  for  appellant. 

Harrison  &  Harris  and  J,  M.  Burty  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court. 

The  complaint  alleges  that  on  the  14th  day  of  June,  1877, 
the  defendant  corporation,  for  a  valuable  consideration, 
executed  to  A.  Wolf  &  Co.  three  several  promissory  notes, 
each  for  the  sum  of  $4,328.33,  making  in  the  aggregate  the  sum 
of  $12,985;  and,  to  secure  the  payment  of  the  notes,  executed 
on  the  same  day  to  Wolf  &  Co.  a  mortgage  upon  the  prop- 
erty of  the  corporation.  The  notes  and  mortgage  were  after- 
wards assigned  to  the  plaintiff;  and  not  having  been  paid, 
this  action  was  instituted  to  foreclose  the  mortgage. 
McGrath,  who  held  a  subsequent  mortgage  from  the  corpo- 
ration, was  made  a  party  defendant.  He  answered,  deny- 
ing that  the  defendant  corporation  ever  executed  the  notes 
and  mortgage  mentioned  in  the  complaint,  and  setting  up 
his  own  mortgage.  The  default  of  the  defendant  corporation 
was  entered,  which  was  afterwards,  on  motion  based  upon 
affidavits,  set  aside  by  the  Court,  and  an  answer  permitted 
to  be  filed  by  the  corporation.  By  its  answer  the  latter  also 
denied  that  it  ever  executed,  or  caused  or  authorized  to  be 
executed,  the  notes  and  mortgage  set  out  in  the  complaint 
as  the  basis  of  the  plaintiff's  action. 
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We  think  there  was  no  abuse  of  discretion  on  the  jpart  of 
the  Court  in  setting  aside  the  default  and  permitting  the 
answer  to  be  filed. 

The  record  shows  that  there  were  five  trustees  of  the  corpo- 
ration, and  that  these  trustees  held  all  of  its  capital  stock. 
The  A.  Wolf  of  the  firm  of  A.  Wolf  &  Co.,  to  whom  the 
notes  and  mortgage  were  given,  was  one  of  the  trustees  and 
the  president  of  the  corporation;  and  he,  as  president, 
together  with  one  Fairbanks,  as  secretary,  executed  them 
on  behalf  of  the  corporation.  As  the  basis  of  their  authority 
so  to  do,  the  plaintiff  offered  and  read  in  evidence  at  the 
trial  a  resolution  of  the  Board  of  Trustees,  in  words  and 
figures  as  follows: 

*' At  a  meeting  of  the  trustees  of  the  Eock  Creek  Lumber, 
Flume,  and  Mining  Company,  held  the  15th  day  of  Jane,  1877, 
the  following  resolution  was  offered  and  unanimously  adopted 
— the  following  trustees  being  present :  A.  Wolfe,  E.  McGrath, 
H.  A.  Fairbanks,  C.  Wright,  J.  F.  Dana:  It  is  unanimously 
resolved,  by  the  trustees  of  the  Eock  Creek  Lumber,  Flume, 
and  Mining  Company,  a  corporation,  to  borrow  $12,985;  and 
to  secure  tlie  payment  of  said  sum  of  money  to  execute  a 
mortgage  upon  the  property  of  said  corporation;  said  sum  of 
money  to  be  applied  to  the  payment  of  the  debts  of  said 
corporation;  ana  to  this  end  A.  Wolf,  president,  and  H.  A. 
Fairbanks,  secretary  of  said  Eock  Creek  Lumber,  Flume, 
and  Mining  Company,  are  hereby  directed  and  authorized 
to  make,  execute,  and  deliver,  and  on  behalf  of  said  corpo- 
ration, and  as  its  act  and  deed,  a  mortgage  upon  said  corpo- 
ration property,  and  to  affix  to  said  mortgage  and  the  notes 
which  it  secures  the  corporate  name  of  said  corporation. 

"H.  A.  Fairbanks,  Secretary. 
"Signed: 

*'  A.  WoLP, 

"  H.  A.  Faibbanks, 

"  E.  MoGrath, 

'*  C.  Wright, 

'*  J.  F.  Dana, 

"  Trustees." 

It  will  be  observed  that  the  complaint  alleges  that  the 
notes  and  mortgage  was  executed  on  the  14th  day  of  June, 
1877;  whereas  the  resolution  does  not  appear  to  have  been 
adopted  until  the  day  following,  June  15 tn.  If  therefore  the 
plaintiff  be  held  bound  by  the  allegations  of  his  complaint 
in  this  particular,  there  would  appear  no  authority  whatever 
for  the  execution  of  the  notes  and  mortgage.     It  was  said. 
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howeyer,  at  the  argament  that  they  were  not  in  fact  executed 
nntil  after  the  adoption  of  the  resolution;  and  Fairbanks, . 
the  secretary  and  a  witness  for  the  plaintiff,  testified  that  they 
**  were  executed  in  pursuance  of  the  resolution  or  order  of 
the  trustees."  We  shall  so  treat  them  for  the  purposes  of 
this  decision. 

Fairbanks,  who  was  the  only  witness  introduced  on  the 
trial,  also  testified  that  **  A.  Wolf  did  not  borrow  any  money 
for  the  corporation  that  I  know  of,  but  purchased  and  assumed 
said  debts  in  the  name  of  A.  Wolf  &  Co.,  and  for  the  pay- 
ment of  which  said  notes  and  mortgage  were  executed." 
The  resolution  did  not  authorize  or  contemplate  the  execu- 
tion of  the  notes  and  mortgage  for  any  such  purpose.  It 
authorized  and  contemplated  the  borrowing  of  |l2,986,  and 
to  that  end  authorized  and  directed  the  president  and  sec- 
retary te  execute  for  and  in  the  name  of  the  corporation  the 
necessary  notes,  together  with  a  mortgage  upon  the  corpo- 
rate property.  To  borrow  the  money,  and  to  execute  the 
notes  and  mortgage  of  the  corporation  to  secure  its  payment, 
was  the  sole  {)ower  conferred  on  the  president  and  secretary 
by  the  resolution.  This  they  did  not  do,  nor  attempt  to  do,  so 
far  as  the  record  shows.  Instead,  the  president  ''purchased 
and  assumed  said  debts  in  the  name  of  A.  Wolf  &  Co. , '  of  which 
firm  he  was  at  the  time  a  member,  and  then  proceeded,  in  con- 
nection with  the  secretary,  to  execute  the  notes  and  mortgage  in 
suit.  This  was  clearly  unauthorized  by  the  resolution  adopted 
by  the  Board  of  Trustees.  (KoRJder  vs.  Black  River  Falls  Iron 
Uompany,  2  Black's  B.  719.)  But  apart  from  this  consider- 
ation, the  transaction  in  question  cannot  be  upheld.  The 
law,  for  wise  reasons,  will  not  permit  one  who  acts  in  a 
fiduciary  capacity  thus  to  deal  with  himself  in  his  individual 
capacitv.  The  position  of  A.  Wolf  as  a  member  of  the  firm 
of  A.  Wolf  &  Co.,  and  his  position  as  a  trustee  and  the 
president  of  the  corporation  defendant,  were  inconsistent  and 
conflicting.  In  purchasing  the  debts  of  the  corporation  in 
his  individual  capacity,  it  was  to  his  interest  to  buy  them  at 
as  great  a  discount  as  possible.  The  greater  the  discount, 
the  greater  the  gain.  If  he  succeeded  in  purchasing  the 
debts  at  any  discount,  to  that  extent  he  secured  to  himself 
not  common  to  all  of  the  stockholders.  To  permit  this  to 
be  done  would  be  to  permit  the  violation  of  one  of  the  plainest 
principles  of  equity  applicable  to  trustees.  In  this  partic- 
ular case  it  does  not  appear  that  Wolf  secured  the  demands 
against  the  corporation  at  any  discount;  neither  does  it 
a{>pear  that  he  did  not.  Nor  does  the  policy  of  the  law  per- 
mit any  inquiry  into  that  question.     Occupying  as  he  did 
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the  position  of  trustee,  he  should  not  have  put  himself  in  a 
position  adverse  to  his  cestuis  qxte  trust.  One  cannot  faili- 
fully  serve  two  masters  whose  interests  are  diverse.  {Andrews 
vs.  PraU,  44  Cal.  309;  San  Diego  vs.  8.  D.  and  L.  A.  B.  B. 
Co.,  44  Cal.  106;  mibur  vs.  Lvnde,  49  Cal.  290;  Pickett  vs. 
School  District  No.  1,  25  Wis.  552;  Cumberland  Coal  Co.  vs. 
Sherman,  30  Barb.  553;  Aberdeen  Baihvay  Co.  vs.  Blakie,  1 
McQueen,  461;  Field  on  Corp.,  Sees.  174 and  175,  and  author- 
ities there  cited.) 

Respecting  the  point  made  to  the  effect  that  the  transac- 
tion was  ratified  dj  the  corporation,  it  is  sufficient  to  say 
that,  even  if  it  admitted  of  ratification,  there  was  no  evidence 
of  such  ratification.  (Cumberland  Coal  Co.,  30  Barb.  575,  and 
authorities  there  cited.)  It  results  from  these  views  that  tbe 
Court  below  was  right  in  sustaining  the  defendant's  objections 
to  the  notes  and  mortgage. 

Judgment  and  order  affirmed. 

We  concur:  McKinstry,  J.,  McKee,  J. 


Department  No.  1. 


[Filed  July  26,  1880.]. 

No.  6810. 

A.  MONTGOMEKT,  Appellant, 

vs. 

JONAS  SPECT  ET  AL.,  Kespondents. 

Equttt  of  Bkdbmption.  An  equity  of  redemptioii  is  inseparably  connected 
with  a  mortgage.  The  right  to  foreclose  and  the  right  to  redeem  are 
co-existent;  and  until  the  remedy  to  foreclose  may  be  barred,  the  right 
to  redeem  may  be  exercised. 

IifDXBTSDNEss  ESSENTIAL  TO  A  MoBTOAQE.  It  is  essential  to  a  mortgage  that 
there  should  be  a  debt  to  be  secured.  If  the  relation  of  debtor  and 
creditor  remains,  and  a  debt  subsists  between  the  parties,  then  the 
conveyance  must  be  regarded  as  a  security  for  the  payment,  and  be 
treated  in  all  respects  as  a  mortgage. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  Dis- 
trict, Colusa  County. 

W,  F.  Goad  and  JV.  C.  Belcher,  for  appellant. 
A.  L.  Hart  and  W.  G.  Dyas,  for  respondents. 

McEee,  J.,  delivered  the  opinion  of  the  Court: 
Whether  a  deed  absolute  in  form  be  a  mortgage  is  a  ques- 
tion of  intention  to  be  inferred  from  all  the  facts  and  circum- 
stances of  the  transaction  in  which  the  deed  was  executed, 
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taken  in  connection  with  the  conduct  of  the  parties  after  its 
execution.  In  such  cases  the  central  fact  to  be  found  is  the 
existence  of  an  indebtedness  at  the  time  of  the  transaction, 
and  a  continuation  of  the  relation  of  debtor  and  creditor. 
If  that  fact  be  found,  the  inference  deducible  from  it  is  that 
the  deed  was  not  made  to  transfer  the  title  to  the  land  de- 
scribed in  it,  but  was  made  for  the  purpose  of  securing  the 
debt  which  the  grantor  owed  to  the  grantee. 

It  is  essential,  says  the  Court  in  Hardey  vs.  Hotaling^  41 
Cal.  23,  that  there  be  an  agreement  either  expressed  or  im- 
plied on  the  part  of  the  mortgagor,  or  some  one  in  whose 
oehalf  he  executes  the  mortgage,  to  pay  to  the  mortgagee  a 
sum  of  money.  So  in  Suarely  vs.  Pickle,  39  Gratt.  35,  the 
Court  of  Appeals  of  Virginia  says :  ''That  it  is  essential  to  a 
mortgage  that  there  should  be  a  debt  to  be  secured.  It  may 
be  antecedent  to,  or  created  contemporaneously  with,  the 
mortgage.'*  The  only  inquiry,  then,  necessary  to  be  made 
is,  whether  the  relation  of  debtor  and  creditor  remains,  and  a 
debt  still  subsists  between  the  parties.  If  it  does,  then  the 
conveyance  must  be  regarded  as  a  security  for  the  payment, 
and  be  treated  in  all  respects  as  a  mortgage.  {Robivson  vs. 
Comet/,  2  Edw.  Ch.  138;  Slee  vs.  Manludtan  Co.,  1  Paige,  56. 

The  fact  of  a  subsisting  debt,  to  secure  the  payment  of 
which  a  deed  of  real  property  may  be  given,  must  be  proved 
like  any  other  fact  in  a  case.  "  lout,"  as  Mr.  Justice  Gaston 
says  in  McDonald  vs.  McLeod,  1  Ired.  Eq.  227,  '*  in  examin- 
ing transactions  between  borrowers  and  lenders,  and  be- 
tween necessitous  men  and  their  creditors,  Courts  of  equity, 
aware  of  the  unequal  relation  of  the  parties,  and  of  the 
facility  by  which  the  former  may  be  surprised  into  improvi- 
dent arrangements,  and  of  the  moral  coercion  which  the 
latter  can  exercise  over  their  apparent  freedom  of  action,  are 
^particularly  attentive  to  any  circumstances  tending  to  show 
an  inconsistency  between  the  form  of  an  act  and  tne  intent 
of  the  parties,  and  will  take  great  pains  to  get  at  the  sub- 
stance of  what  was  done  or  intended  to  be  done  by  them." 

Examining  by  these  rules  the  facts  and  circumstances  of 
the  transaction  in  which  the  deed  in  the  case  in  hand  was 
executed,  we  think  that  the  fact  of  an  indebtedness  between 
the  grantor  and  grantee  in  the  deed  is  fairly  established  by 
a  preponderance  of  evidence.  The  defendant  owed  to  the 
plaintiff  an\  antecedent  debt,  which  was  secured  by  a  mort- 
gage upon  a  portion  of  the  premises  now  in  controversy. 
Upon  that  mortgage  debt  the  plaintiff  had  brought  an  action 
of  foreclosure,  and  obtained  a  decree,  in  which  the  Court 
found  that  there  was  due  and  owing  to  the  plaintiff  $6,648.87, 
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for  principal  and  interest,  counsel  fees  and  costs,  and 
directed  a  sale  of  the  mortgaged  premises  to  satisfy  the  same. 
Defendant  wanted  another  year  to  pay  the  amount,  at  IJ  per 
cent,  per  month  interest,  by  giving  another  mortgage  upon  the 
same  property.  The  plaintiff  declined  to  take  another  mort- 
gage, because,  as  he  objected,  the  property  was  not  worth 
enough  to  justify  the  expenses  of  another  foreclosure  and 
sale.  Defendant  offered  to  increase  the  security  b/ giving 
all  the  real  property  which  he  had — property  estimated  by  him 
to  be  worth  $40,000,  by  the  plaintiff  at  110,000,  and  which 
the  Court  below  found  to  be  of  the  value  of  $25,000.  To 
this  the  plaintiff  seemed  to  assent.  Both  preferred  that  the 
transaction  should  take  the  form  of  a  deed  instead  of  a 
mortgage;  the  defendant,  because  he  had  been  charged 
double  taxation — taxes  upon  the  land  and  also  upon  the 
mortgage;  the  plaintiff,  because  he  woidd  in  that  way  avoid 
the  expenses  of  a  foreclosure  and  sale.  The  whole  matter 
was  referred  to  the  agent  of  the  plaintiff  for  consummation. 
The  agent  computed  interest  upon  the  amount  of  the  decree 
up  to  the  date  of  the  execution  of  the  deed,  added  the  sum  of 
$200  which  his  principal  had  advanced  to  the  defendant  for 
part  payment  of  a  judgment  against  him,  making  the  sum  of 
the  indebtedness  which  the  defendant  then  owed  to  the 
plaintiff  $7,000.  This  amount  was  agreed  to  as  correct,  and 
was  inserted  as  the  consideration  of  the  deed.  Simulta- 
neously with  the  execution  of  the  deed  an  agreement  was 
executed  and  delivered  to  the  defendant,  conditioned  for  a 
reconveyance  of  the  property  upon  payment  of  the  sum  of 
$7,000,  with  interest  at  Ij  per  cent,  per  month,  within  one 
year  from  the  date  thereof. 

There  is,  of  course,  no  question  as  to  the  form  of  the  trans- 
action. The  defendant  is  emphatic  in  his  testimony  as  to 
his  understanding  and  intention  of  the  pui'pose  for  which 
the  transaction  was  made  to  assume  (that  form.  The  agent, 
with  whom  he  transacted  it,  is  undecided  and  more  uncer- 
tain as  to  the  purpose.  When  asked,  in  substance,  whether 
he  did  or  did  not  know  that  the  deed  was  made  to  secure  the 
payment  of  the  $7,000,  he  answered:  *' Well,  what  I  did  in 
it  I  know.  The  work  I  did  in  it  I  know,  and  I  thought  I 
was  taking  a  deed."  And  on  re-cross  examination  he  thus 
testifies : 

**  Q. — When  he  came  to  you,  did  he  propose  to  make  a 
mortgage? 

''  A. — He  said  he  would  like  to  make  a  mortgage. 

'* Q. — ^Tou  told  him  you  would  not  take  a  mortage? 

"A. — I  told  him  that  I  could  not  stand  foreclosing;  that 
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the  property  was  not  worth  it,  and  I  would  not  take  a  mort- 
gage.   That  was  my  direction  from  Montgomery. 

"  Q. — ^Tou  told  him  you  would  take  a  deed-r-an  absolute 
deed? 

"A. — Yes,  sir. 

"  Q. — ^And  he  agreed  to  that,  did  he  ? 

•*  A. — He  signed  the  deed.  I  do  not  remember  the  conversa- 
tion that  took  puxce  about  it.   He  signed  the  deed  I  had  made  ont,^^ 

Spect  gave  no  note  or  memorandum  for  the  payment  of 
the  $7,000  and  interest.  Nor  does  the  written  agreement 
contain  any  promise  by  him  to  pay.  But  this  circumstance 
does  not  make  the  conveyance  less  effectual  as  a  mortgage, 
if  in  fact  there  was  a  debt.  (Flogg  vs.  Marin,  2  Sum.  533; 
Scott  vs.  Fields,  7  Watt.  360.)  Had  there  been  such  a  prom- 
ise, or  if  such  a  note  or  memorandum  had  been  given,  it 
would  have  been  in  itself  strong  if  not  conclusive  evidence  of 
the  existence  of  a  debt.  (Hickox  vs.  Loive,  10  Cal.  197.) 
But  although  there  was  no  personal  obligation  on  the  part 
of  Spect  to  pay  the  $7,000  with  interest,  there  is  one  circum- 
stance which  tends  to  raise  a  presumption  of  loan  or  indebt- 
edness, and  that  is  that  the  sum  to  be  paid  by  Spect,  in 
case  he  desired  a  reconveyance,  was  the  precise  amount  ex- 
pressed as  the  consideration  in  the  deed,  with  interest  at  IJ 
per  cent,  per  month.  This  fact  alone  would  be  insufficient 
to  show  that  the  money  to  be  paid  was  a  debt.  {Farmer,  vs. 
Grose,  42  Cal.  169.)  but  when  in  addition  to  it  the  Court 
finds  that  the  value  of  the  land  was  $25,000,  and  it  is  proved 
that  Spect  remained  in  possession  of  it  all,  and  made  im- 

{)rovements  on  portions  of  it  to  Ihe  value  of  $3,400,  and  col- 
ected  the  rents  and  profits  of  it  all,  and  occasionally  sold 
some  of  the  land  and  received  the  proceeds  of  the  sales,  it 
is  difficult  to  resist  the  conclusion  that  both  parties  really 
understood  and  intended  the  transaction  to  be  a  mortgage. 
Besides,  Montgomery,  at  Spect's  request,  conveyed  to  the 
wife  of  the  latter,  without  consideration,  some  portions  of 
the  property,  on  which  the  improvements  alone  were  assessed 
at  $1,400;  and  he  allowed  judgments  against  Spect  to  be  en- 
forced against  the  property,  which  he  afterwards  redeemed 
from  the  execution  sales,  and  charged  the  redemption  money 
to  Spect.  If  the  deed  had  been  executed  for  the  purpose  of 
transferring  the  title  of  the  grantor  to  the  lands  described  in 
it,  judgments  against  Spect  woidd  have  been  worthless,  as 
Montgomery  himself  testified;  for  the  deed  included  all  the 
real  properiy  which  Spect  owned  or  was  possessed  of,  jet 
after  the  deed  Montgomery  advanced  money  to  and  for  him 
at  li  per  cent,  per  month,  paid  taxes  for  him,  on  which  he 
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charged  him  2  per  cent,  per  month,  and  bought  up  claims  in 
notes  and  judgments  against  him.  It  is  not  according 
to  the  ordinary  course  of  things  that  a  man  would  deal  in 
that  way  with  reference  to  property  of  which  he  believed 
himself  to  be  the  owner. 

Moreover,  on  the  6th  of  October,  1876,  before  the  expira- 
tion of  the  year  mentioned  in  the  agreement  for  the  purchase 
of  the  lands,  Montgomery  made  out  and  presented  to  Spect  an 
account  or  memorandum  of  the  principal  and  interest  due 
upon  the  17,000,  and  of  the  advances  in  money  which  he  had 
continued  to  make  for  the  latter  from  the  date  of  the  deed. 
The  whole  amounted  to  $8,485.90.  Upon  this  amount  Spect 
was  credited  with  $2,209.18,  which  he  had  paid  on  the  tran- 
saction from  time  to  time  during  the  year,  leaving  a  balance 
due  to  Montgomery  of  $6, 276. 12.  *  *  This  amount, "  says  Mont- 
gomery, *'  was  the  balance  that  was  between  him  and  me  at 
that  time."  For  this  balance  Montgomery  gave  Spect  another 
agreement  as  follows:  *'To  allow  Spect  to  purchase  all  the 
interest  which  I  now  own  in  the  real  estate  which  is  described 
in  a  deed  from  said  Spect  to  me,  dated  October  11,  1876,  at 
any  time  between  this  date  and  the  6th  day  of  January,  1877, 
by  his  paying  to  me  the  sum  of  $6,276.72  gold  coin,  together 
with  interest  on  that  amount  from  this  date  until  paid,  at 
the  rate  of  IJ  per  cent,  per  month;  and  on  his  paying  said 
sum  to  me,  together  with  interest  as  above  mentioned,  and 
all  sums  which  I  may  hereafter  pay  out  on  account  of  said 
real  estate,  with  interest  on  such  payments  at  the  rate  of  2 
per  cent,  per  month,  I  hereby  j^ee  to  make  him  a  good  and 
sufficient  quit-claim  deed  to  said  real  estate. '  Should  said 
Spect  neglect  or  fail  to  purchase  said  real  estate  within  the 
time  specified,  this  agreement  shall  be  void,  and  in  no  case 
shall  be  construed  into  a  mortgage.     October  6,  1876," 

The  same  course  of  dealings  took  place  between  the  parties 
from  that  date  until  January  6,  1877,  when  another  settle- 
ment was  had,  and  a  balance  struck  of  $6,950;  and  Mont- 
gomery extended  the  time  for  paying  it  to  another  year  upon 
the  usual  terms,  by  giving  a  new  agreement  in  writing 
in  substantially  the  same  terms,  except  that  instead  of 
interest  on  the  amount  at  the  customary  rates  it  was  pro- 
vided that  Spect  should  pay  $1,042  for  rent  of  the  lands  in 
monthly  installments  of  $86.88.  But  this  **rent"  is  the 
exact  equivalent  of  the  monthly  rate  of  interest  at  which 
Montgomery  loaned  the  money;  and,  as  was  said  in  Sears  vs. 
Diocon,  33  Cal.  326,  that  itself  is  a  strong  circumstance  to 
show  the  intention  of  the  parties.  This  "rent"  Spect  paid 
regularly  every  month  until  January,  1878. 
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It  may  be  that  some  of  these  facts  are  consistent  with  a 
conditional  sale  of  the  property;  but  it  seems  highly  improb- 
able that  a  business  man  would  have  dealt  as  he  (Mont- 
gomery) did  with  the  property,  which  he  knew  was  his  own, 
and  which  he  had  contracted  to  sell  to  another.  Consider- 
ing all  the  circumstances  of  the  transaction,  and  the  conduct 
and  dealings  of  the  parties  in  connection  with  it,  we  think  it 
is  clear  that  both  parties  understood  that  the  $7,000  was  a 
subsisting  debt,  and  that  the  deed,  although  absolute  in 
form,  was  intended  as  security  for  its  payment  and  of  any 
other  sums  which  Montgomery  might  thereafter  advance 
to  or  for  Spect,  ac(5ording  to  their  agreement.  In  a  word, 
that  the  real  transaction  between  them  was  one  of  mortgage 
and  not  of  sale. 

There  is  nothing  in  the  objection  that  Spect  did  not  tender 
the  amount  of  his  alleged  indebtedness,  nor  do  anything  else 
which  excused  him  from  making  a  tender,  if  the  deed  were  a 
mortgage.  There  is  no  defense,  and  consequently  no  proof 
of  a  tender.  But  it  is  averred  in  the  answer  that  about  the 
1st  of  June,  1878,  Spect  applied  to  the  plaintiflf  for  an 
account  or  memorandum  of  tne  balance  claimed  to  be  due  on 
the  indebtedness,  including  any  advances  which  may  have 
been  made  since  the  last  settlement,  and  offered  to  pay 
when  a  deed  was  prepared  under  the  conditions  of  the  defea- 
sance; but  Montgomery  refused  to  render  any  account  or 
make  any  statement,  claiming  that  the  deed  was  absolute 
and  not  a  mortgage.  This  application  was  made  not  for  the 
purpose  of  a  tender,  but  for  tne  purpose  of  redemption.  It 
was  an  offer  to  redeem,  and,  according  to  the  prayer  of  his 
answer,  the  defendant  seeks  to  redeem.  (Hughes  vs.  Davis 
40  Cal.  121;  Pico  vs.  Gallard,  52  Id.  206.) 

An  equity  of  redemption  is  inseparably  connected  with  a 
mortgage.  The  right  to  foreclose  and  the  right  to  redeem 
are  co-existent;  and  until  the  remedy  to  foreclose  may  be 
barred,  the  right  to  redeem  may  be  exercised.  As  the  deed 
in  controversy  was  a  mortgage,  the  mortgagor  has  a  right  to 
redeem  his  property  from  it  upon  payment  of  the  indebted- 
ness which  it  was  intended  to  secure.  This  right  was  prop-  ^ 
erly  guaranteed  by  the  Court  below  for  the  protection  of  the 
plaintiff;  for  the  Court,  according  to  the  principles  of  equity, 
required  the  defendant  to  pay  the  indebtedness  founa  due 
to  the  plaintiff  within  a  certain  time  prescribed  by  the  judg- 
ment.    We  see  no  error  in  the  findings  or  judgment. 

Judgment  and  order  overruling  motion  for  a  new  trial 
affirmed. 

We  concur:    McKinstry,  J.,  Boss,  J. 
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Department  No.  2. 


1: 


[Filed  July  22,  1880.] 

No.  6569. 

PIO  PICO,  Appellant, 

vs. 

LUZAEO  MARTINEZ,  Respondent. 

Claim  Ain>  Dexjyebt.  The  yalae  recoYered  in  an  action  of  claim  and  deliv- 
ery most  be  restricted  to  the  yalne  of  defendant's  special  or  limited 
property  in  the  thing  claimed. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
District,  Los  Angeles  County. 

GlasseUy  Chapman  &  SmUhs,  for  appellant. 
Thorn  &  Bo88y  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  appeal  from  a  judgment  in  an  action  of  claim 
and  deliveiy,  and  the  transcript  contains  nothing  beyond  a 
Judgment  roll.  It  appears  by  the  findings  that  the  plaintiff 
et  to  the  defendant  certain  nocks  of  sheep  and  goats  for  the 
term  of  three  years  from  the  6th  day  of  April,  1878,  upon  cer- 
tain terms  and  conditions,  with  which  defendant  fully  complied. 
On  the  6th  day  of  May,  1878,  the  plaintiff  commenced  this 
action  for  the  recovery  of  said  sheep  and  goats,  or  for  their 
value.  The  Court  found  that  said  sheep  and  goats  were  of 
the  value  of  $1.50  per  head,  and  that  the  defendant  was  en- 
titled to  judgment  for  the  possession  of  them,  or  in  case  a 
delivery  could  not  be  had  for  the  value  of  them,  and  rendered 
judgment  accordingly.  The  only  question  that  arises  upon 
these  findings  is  whether  the  defendant,  who  had  only  a  spe- 
cial or  limited  interest  in  the  property,  could  recover  of  the 
plaintiff,  who  was  the  general  owner,  more  than  the  value  of 
such  special  or  limited  interest.  The  pleadings  and  findings 
show  tnat  the  defendant  had  only  a  limited  or  special  prop- 
erty in  the  sheep  and  goats  replevined,  and  that  the  general 
property  in  them  was  in  the  plaintiff. 

In  New  York  and  Wisconsin,  whose  Codes  are  substan- 
tially the  same  as  ours,  as  to  the  character  of  the  judgment 
to  be  rendered  in  a  case  Uke  this,  it  has  been  held  that  the 
true  value  te  be  assessed  and  recovered  by  the  defendant  is 
the  value  of  his  special  or  limited  property  in  the  goods  re- 
plevined. {Searner  vs.  Luce,  23  fearbour,  240;  Sooth  vs. 
Ableman,  20  TiVis.  21.)  There  is  no  finding  as  te  the  value  of 
the  defendant's  special  or  limited  property  in  the  sheep  and 
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goats;  and  in  the  absence  of  any  statement  on  motion  for  a 
new  trial,  or  bill  of  exceptions,  we  are  not  advised  whether 
there  was  any  evidence  of  its  value  before  the  Court.  We 
are  satisfied,  however,  that  the  value  recovered  should  have 
been  the  value  of  defendant's  special  or  limited  properljr  only 
in  the  sheep  and  goats.  We  discover  no  other  error  in  the 
record. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

I  concur:  Myrick,  J. 

OPINION  CONCURBINO  IN  THE  JUDGMENT  OF  REVERSAL. 

In  concur  in  the  judgment  in  this  case,  but  not  on  the 
grounds  stated  in  the  opinion  of  Justice  Sharpstein.  I  am 
of  opinion  that  if  the  defendant  was  entitled  to  the  return  of 
the  property,  the  judgment  as  entered  was  proper.  Under 
such  circumstances  he  had  a  right  to  the  return  of  the  prop- 
erty (for  he  was  then  entitled  to  the  possession  of  it  when  the 
action  was  commenced),  and  the  value  was  a  substitute  for 
the  property.  Pico  could  have  evaded  the  payment  of  the 
money  by  returning  the  property.  If  Martinez  had  collected 
the  money  under  the  judgment,  he  would  have  held  it — as  he 
would  have  held  the  property  if  returned  to  him — liable  to  ac- 
count, when  the  three  years  (period  mentioned  in  the  con- 
tract) expired. 

t  The  judgment  should  be  reversed  because  the  findings  are 
not  sustained  by  the  evidence.  The  evidence  shows  satisfac- 
torily that  the  defendant  failed  to  comply  with  his  contract. 
This  contract  was  a  continuing  one  from  the  time  the  defend- 
ant first  received  the  sheep  in  Aueust  and  October,  1877. 
The  contract  previously  made  was  omy  reduced  to  writing  on 
April  6,  1878,  with  some  modification  which  does  not  af- 
fect this  decision.  The  defendant,  in  effect,  acknowledges 
the  receipt  of  1989  sheep  by  the  contract  as  reduced  to  writ- 
ing on  the  6th  of  April.  The  contract  distinctly  refers  to 
1989  sheep,  and  makes  no  reference  to  1250,  as  found  by 
the  Court.     (See  second  finding.) 

It  is  stipulated  that  under  no  pretext  shall  the  defendant 
dispose  of  any  head  of  sheep  without  the  consent  of  plaintiff. 
It  is  established  bv  uncontroverted  evidence  that  the  defendant 
did  sell  some  of  the  sheep  without  the  consent  of  the  plaintiff, 
of  which  he  never  ^ve  any  account  to  him.  Upon  the  evi- 
dence, in  my  opinion,  judgment  should  have  passed  for 
plaintiff. 

The  article  of  the  contract  styled  *'  additional  article  **  al- 
lows plaintiff  to  sell  his  part  of  the  sheep,  or  interest,  as  an 
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entirety,  but  not  any  particular  sheep  or  any  number  of  head 
of  sheep.  ^  That  this  is  the  meaning  is  evident  from  the  fur- 
ther provision  of  such  article,  that  defendant  may  be  allowed 
to  take  the  part  or  interest,  as  un  etUirdy,  whicn  belongs  to 
him.  He  is  not  allowed  to  take  less  than  his  entire  part  and 
dispose  of  them.  This  additional  article  thus  does  not  mili- 
tate with  the  views  taken  in  the  first  portion  of  this  opinion. 
For  the  reasons  above  given,  in  my  opinion,  the  judgment 
should  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Thornton,  J. 


Department  No.  1. 


[Filed  July  28,  1880.] 

No.  1526. 

COLUSA  COUNTY,  Appellant, 

vs. 
J.  B.  De  JARNATT,  Respondent. 

BoABD  OF  SuPEBYisoBS.      Supervisors  in  allowing  a  claim  act  as  a  quasi 
judicial  body,  and  their  allowance  is  a  conclosiTe  adjudication. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial 
District,  Colusa  County. 

Jackson  &  Hatch,  for  appellant. 
A,  L.  Hart;  for  respondent. 

By  the  Court: 

The  action  was  brought  to  restrain  defendant,  as  County 
Auditor  of  Colusa  County,  from  issuing  a  warrant  in  favor  of 
WT  G.  Dyas,  upon  a  claim  in  his  favor,  which  had  been 
allowed  against  the  county  for  legal  services  rendered  by 
him,  in  behalf  of  the  county,  in  an  action  to  which  it  was  a 
party.  ^  No  contest  was  made  against  the  claim  itself.  When 
the  fedard  of  Supervisors  o!  the  county  allowed  it,  they  acted 
as  a  quam  judicial  body;  and  their  allowance  and  settlement 
was  an  adjudication  of  the  claim,  which  is  conclusive.  (Sub. 
12,  Sec.  4066,  P.  C.)  ^ 

There  is  nothing  in  the  complaint  to  authorize  the  inter- 
position of  a  Court  of  equity,  and  we  are  of  opinion  that  the 
Court  below  properly  sustained  the  demurrer  to  the  com- 
plaint. 

Judgment  affirmed. 
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Department  No.  2. 


[Filed  July  28,  1880.] 

No.  6876. 

THEO.  C.  POETEB,  Respondent, 

vs. 

PIO  PICO  ET  AL.,  Appellants, 

8hsbifp*s  Deed  in  Atiachmbmt.  A  Sheriff's  deed  executed  in  pursnanoe  of 
fin  execution  Bale  under  a  judgment  rendered  in  on  attachment  suit, 
takes  effect  from  the  levy  of  the  attachment  if  the  levy  is  such  as  to 
create  a  lien. 

Attacbicknt  Lden — How  Effected.  Two  acts  are  necessary  to  create  an  at- 
tachment lien — to-wit,  service  on  the  occupant  or  posting  on  the 
premises,  and  filing  in  the  Recorder  's  office. 

JuDOMEiTT  IN  ATTACHMENT  SuiT.  Although  the  lien  of  the  attachment  is 
merged  in  the  judgment,  the  latter  does  not  operate  so  as  to  release  or 
obliterate  the  attachment  lien.  The  attachment  lien  still  exists  so  as 
to  confer  a  priority  in  the  lien  of  the  judgment. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
Distact,  Los  Angeles  County. 

J,  A.  Graves^  for  respondent. 

GlaaaeUy  Smith  &  Smithy  for  appellants. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

The  action  is  brought  to  enjoin  the  defendants  from  selling 
the  land  described  m  the  complaint,  under  an  execution 
issued  upon  an  order  of  the  late  District  Court  of  Los  An- 

Siles  County,  whereby  the  defendant  Alexander,  Sheriff  of 
6  County  of  Los  Angeles,  was  commanded  to  proceed  and 
sell  all  the  title  and  interest  which  one  E.  F.  De  Celis  had 
in  the  land  on  the  2d  day  of  January,  1877,  and  which 
had  been  on  that  day  levied  on  by  a  writ  of  attachment  is- 
sued in  an  action  brought  by  the  defendant  Pico  against  the 
said  De  Celis.  The  plaintiff  is  in  possession  of  the  land, 
claiming  to  be  the  owner  of  it  by  judgment,  execution  sale, 
and  SherifiTs  deed  in  an  attachment  suit,  commenced  on  the 
2iitii  day  of  December,  1876,  by  one  W.  E.  Rowland,  against 
the  same  judgment  debtors,  and  also  by  a  Sheriff's  deed 
made  to  him  as  a  redemptioner  of  the  property  from  a  sale 
made  to  one  A.  B.  Chapman  against  the  same  judgment  debt- 
or. In  the  Bowland  case  an  attachment  was  levied  on  the 
26th  day  of  December,  1876.  Judgment  was  rendered  on  the 
2l8t  of  April,  1877,  and  was  docketed  on  the  same  day.  The 
property  was  sold  on  the  25th  dav  of  June,  1877,  by  an  exe- 
cution issued  on  this  judgment,  wLich  commanded  the  Sheriff 
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of  the  county  to  satisfy  the  judgment  out  of  the  real  property 
belonging  to  the  defendant  on  tne  day  when  the  judgment  was 
docketed,  or  at  any  time  afterward.  The  certincate  of  sale 
and  Sheriff's  deed  transferred  to  the  plaintiff,  as  assignee  of 
the  purchaser  at  Sheriff's  sale,  "  all  the  right,  title,  interest, 
and  claim  which  the  said  judgment  debtor,  E.  F.  De  Celis, 
had  on  the  21st  day  of  April,  1877,  or  at  any  time  afterward, 
or  now  has,  in  and  to  the  lands"  described  therein. 

The  case  of  Chapman  vs.  Celia  was  a  judgment  rendered  by 
a  Justice  of  the  JPeace  on  the  31st  of  October,  1876.  A 
transcript  of  the  judgment  was  filed  November  1,  1876;  and 
by  an  execution  issued  thereon,  the  land  in  dispute  was  sold 
on  the  27th  of  November,  1877.  From  the  purchaser  at  the 
sale,  the  plaintiff,  as  the  successor  in  interest  of  Celis,  re- 
deemed the  land;  and  on  the  8th  day  of  June,  1878,  the 
Sheriff  executed  and  delivered  to  him  as  redemptioner.  a 
deed  of  all  the  right,  title,  and  interest  which  the  **  judgment 
debtor  had  in  the  land  on  the  1st  day  of  November,  1876,  or 
at  anv  time  thereafter."  Under  these  conveyances  plaintiff 
was  let  into  possession  of  the  land,  and  was  in  possession 
when  this  action  was  brought. 

It  is  contended  that  the  deed  made  to  the  plaintiff  as  a 
redemptioner  was  void,  and  transferred  no  title;  that  the  pro- 
ceedings by  attachment  vsx  the  Eowland  case  were  irregular 
and  defective,  and  created  no  lien;  that  the  Sheriff's  deed 
conveyed  to  the  plaintiff  only  the  estate  which  the  judgment 
debtor  had  in  the  laud  on  the  21st  of  April,  1877,  and  that 
that  was  subject  to  the  prior  attachment  lien  of  the  defend- 
ant created  by  the  levy  of  his  attachment  on  the  2d  day  of 
January,  1877. 

We  think  it  is  clear  that  a  Sheriff's  deed  executed  in  pursu- 
ance of  an  execution  sale  under  a  judgment  rendered  in  an  at- 
tachment suit,  takes  effect  from  the  levy  of  the  attachment  if 
the  levy  is  such  as  to  create  a  lien.  Now  in  the  case  in  hand 
the  officer  who  levied  the  attachment  returned  that  he  **  duly 
levied  the  same  on  the  26th  day  of  "December,  1876,  by  at- 
taching, according  to  law,  all  the  right,  title,  and  interest  of 
defendant,  E.  F.  De  Celis,  in  and  to  the  following  described 
real  estate,"  being  the  land  in  dispute.  In  this  return  there 
is  an  absence  of  the  acts  done  b;^  the  officer  in  making  the 
levy.  But  the  legal  presumption  is  that  the  officer  discharged 
the  duty  required  of  him  according  to  law,  and  that  the  levy 
had  been  made  in  compliance  with  the  directions  of  the 
writ.  {Rowan  vs.  Lamhy  4  Iowa,  468;  Bedera  vs.  Waford, 
4  S  and  M.  579.)  The  general  rule  with  regard  to  the  execu- 
tion of  mesne  process  is  that  all  presumptions  are  in  favor 
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of  the  regularities  of  the  acts  of  the  officer,  and.  that  a  return 
which  simply  states  that  the  process  was  executed  is  suffi- 
cient, prima  facxe^  to  show  a  due  and  proper  execution.  (Bitter 
TS.  Scannely  11  Gal.  247.)  But  this  is  a  disputable  presump- 
tion which  may  be  controverted;  and  the  officer  himself  was 
called  by  the  aefendants  as  a  witness  for  that  purpose.  To 
the  question,  **  State  how  you  levied  that  attachment^ "  he 
answered:  ''That  special  case,  no  more  than  all  the  balance  of 
them ;Ilevied  the  whole  of  them  the  same — all  our  cases.  *  * 
We  levied  the  attachment  by  posting  a  notice  on  the  property, 
together  with  a  copy  of  the  writ  of  attachment,  and  also  re- 
corded the  same  about  the  same  time  the  attachment  was  put 
on  the  land.  *  *  We  posted  our  notice  first,  levied  our  writ, 
posted  it  up  to  show  the  same  was  levied,  and  then  filed  it 
in  the  Recorder's  office."  In  this  the  officer  testifies  rather 
as  to  what  was  the  usual  cfistom  of  his  office  in  levpng  writs 
of  attachment  than  to  the  levy  of  the  particular  wnt  in  ques- 
tion. Whether  the  inference  from  that  custom  was  sufficient 
to  repel  the  presumption  that  the  officer  had  followed  the 
statutory  order  in  levying  the  attachment  in  question  was  a 
matter  for  the  consideration  of  the  Court  on  the  trial  of  the 
case;  and  his  decision  either  way  would  be  a  decision  upon  a 
conflict  of  evidence  which  we  would  not  review. 

In  WhecUoii  vs.  NeviUe,  19  Gal.  44,  it  was  decided  that  two 
acts  were  necessary  to  create  an  attachment  lien — to-wit,  set*- 
vice  on  the  occupant  or  posting  on  the  premises,  and  filing 
in  the  Recorder's  office.  In  Main  vs.  Tappeiier^  43  OaL 
206,  it  was  held  that  both  acts  must  be  performed  in  the 
order  in  which  they  are  named  in  the  statute.  In  both  these 
cases  the  contests  were  between  attaching  creditors  and  pur- 
chasers in  good  faith,  for  value,  each  of  whom  had  obtained 
his  deed  before  the  levy  of  the  attachment  was  completed. 
In  the  one  case  no  copy  ot  the  writ  of  attachment  had  been 
filed  in  the  Recorder's  office  until  nearly  a  month  after  the 
purchaser  had  received  his  deed.  In  the  other,  a  copy  of  the 
attachment  had  not  been  posted  on  the  premises  until  an 
hour  and  a  half  after  the  purchaser  had  paid  his  purchase 
money,  and  received  his  deed;  and  in  both  it  was  held  that 
the  doctrine  of  relation  did  not  help  the  purchasers  at  the 
Sheriff's  sales,  because  the  levies  of  the  attachments  were 
not  completed  before  the  deeds  were  delivered  to  the  vendees 
of  the  attaching  debtor,  and  that  their  intervening  rights 
most  prevail  over  the  attachment  levies.  But  here  no  such 
question  arises.  The  Court  below  found  that  the  attachment 
was  levied  according  to  law  several  days  before  the  levy  of 
the  attachment  in  the  defendant's  case.    It  was  therefore  a 
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prior  lien  to  that  of  the  defendant.  A  prior  lien  gives  a 
prior  claim,  which  is  entitled  to  prior  satisfaction  out  of  the 
subject  it  binds,  unless  the  lien  be  intrinsically  defective, 
or  be  displaced  by  some  act  of  the  party  holding  it,  which 
shall  postpone  him,  in  a  Court  of  law  or  equity,  to  a  subse- 
(juent  claimant.  {RanMn  vs.  ScoU,  12  Wheat.  177.)  This 
hen  was  not  affected  by  any  irregularities  in  the  attachment 
itself,  nor  was  it  destroyed  by  the  judgment  rendered  in  the 
attachment  suit.  Any  in*egularities  in  obtaining  it  were 
waived  by  the  defendant  to  tne  suit  when  he  appeared  and 
answered,  without  taking  advantage  of  them  bv  motion  or 
otherwise,  in  the  course  of  the  proceedings.  The  process  is 
merely  auxiliary,  and  the  judgment  in  the  action  cures  all 
irregularities.  {Beden  vs.  Woo/ord,  4  S  and  M.  579;  Dunn 
vs.  Crocker,  .22  Ind.  324;  Caruthera  vs.  Click,  1  Iowa,  54.) 

The  Court  had  jurisdiction  of  the  parties,  of  the  subject 
matter,  and  of  the  property  which  had  been  taken  by  the  writ 
of  attachment;  and  any  errors  of  law  in  the  record  of  the  case 
must  be  disregarded  by  a  Court  when  the  record  is  intro- 
duced collatersilly  as  evidence  of  title  to  the  property  which 
had  been  attached.  The  objections  which  were  made  to  the 
affidavit,  undertaking,  and  writ  of  attachment  were  ihierefore 
properly  overruled;  in  fact,  the  affidavit  and  undertaking 
were  sufficient. 

Nor  was  the  lien  lost  or  destroyed.  In  Bogdy  vs.  Ward, 
37  Cal.  121,  it  was  held  that  ''when  a  judgment  is  rendered 
in  an  attachment  suit,  and  becomes  a  lien  on  reed  property 
attached,  the  lien  of  the  attachment  is  merged  in  the  judg- 
ment." But  the  judgment  does  not  operate  so  as  to  release  or 
obliterate  the  attachment  lien.  The  property  attached  is 
still  in  contemplation  of  law  in  the  hands  of  tne  officer  sub- 
ject to  the  judgm*ent.  The  attachment  lien  still  exists  so  as 
to  confer  a  priority  in  the  lien  of  the  judgment.  This  result 
is  attained  m  an  indirect  way  by  applying  the  doctrine  of 
relation  to  the  series  of  acts  necessary  to  be  done  to  transfer 
title  to  the  property  attached.  The  property  is  sold  under 
the  final  process  issued  on  the  judgment;  but  the  deed  made 
to  the  purchaser  at  the  sale,  as  the  last  of  the  series  of  acts, 
takes  effect  from  the  date  of  the  levy  of  the  attachment  as 
the  first  of  the  series  of  acts,  and  perfects  the  tide  to  the 
property  from  the  day  when  it  was  taken  by  the  officer  for 
the  satisfaction  of  the  judgment.  {Starke  vs.  Barnes,  4  Cal. 
412;  Sharp  Ys.  Baird,  43  M.  577.) 

Perhaps  it  would  be  more  in  accordance  with  the  fitness  of 
things  to  deal  with  the  fact  of  the  levy  of  the  attachment  as 
of  an  incipient  execution,  by  which  the  officer  has  taken  into 
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his  possession  the  subject  of  the  levy  for  the  satisfaction  of 
any  judgment  which  might  be  recovered,  and  to  order  him 
after  judgment  to  sell  the  specific  property  for  that  purpose. 
Under  tJbe  other  practice,  the  levy  of  the  attachment  upon  the 
principle  of  transit  in  remjudicatum  becomes  merged  in  the 
judgment,  and  the  judgment  perpetuates  the  lien  of  the  levy; 
and  the  Sheriff's  deed  perf ecte  the  title  which  passes  by  the 
sale  under  the  jud^ent,  and  relates  to  the  date  of  the  levy. 
Upon  these  principles  it  is  not  necessary  for  the  Court,  in 
order  to  enforce  priority  of  lien,  to  make  an  order  for  the  sale 
of  the  property  attached,  or  to  issue  a  venditioni  eocponaa.  The 
execution  upon  the  judgment  is  a  sufficient  authority  to  the 
Sheriff  to  sell  the  real  property  which  he  has  in  his  posses- 
sion, and  the  deed  which  he  makes  relates  back  to  the  date 
of  the  lien  perpetuated  by  the  judgment. 

If  this  be  not  so,  a  subsequent  attachment  lien  would  give 
an  attaching  creditor  a  lien  superior  to  the  title  of  a  pur- 
chaser in  an  action  under  a  judgment  which  perpetuates  a 
prior  attachment  lien. 

The  case  of  Lamont  vs.  Cheshire,  65  N.  T.  30,  does  not 
conflict  with  the  views.  By  Section  132  of,  the  New  York 
Code  as  it  stood  in  1859,  the  plaintiff  in  an  attachment  suit 
was  required  to  file  a  lis  pendens  which^  from  the  time  of 
fiUng,  operated  as  constructive  notice  to  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby;  and  the  question 
presented  for  consideration  in  the  case  was,  whether  a  person 
whose  conveyance  was  recorded  sul^equent  to  the  filing  of  a 
Us  pendens  in  certain  attachment  suits  was  to  be  deemed  a 
subsequent  purchaser  or  incumbrancer  within  the  meaning  of 
that  section.  The  defendant  in  the  case  had,  by  purchase 
from  the  judgment  debtor  a  month  before  the  filing  of  the 
lis  pendens  in  the  actions,  acquired  a  title  regular  in  aU  re- 
spects, except  that  he  had  not  recorded  his  conveyance,  but . 
the  attaching  creditors  knew  of  the  existence  of  the  deed; 
and  the  Corurt  held  that  the  deed  of  the  plaintiff,  obtained 
from  the  Sheriff  at  execution  sale,  although  registered,  passed 
no  tiUe  whatever  when  taken  with  knowledge  of  the  exist- 
ence of  the  prior  unrecorded  deed. 

As  in  that  case  the  title  of  the  judgment  debtor  had  passed 
to  the  purchaser  before  the  filing  of  the  lis  pendens  in  the 
attachment  suits,  so  in  this  the  title  of  the  plaintiff,  which 
ori^nated  in  the  levy  of  a  writ  of  attachment  older  than  that 
daimed  by  the  defendant,  must  prevail  against  the  junior 
lien  claimed  by  the  defendant;  and  as  successor  in  interest  of 
tiie  judgment  debtor,  the  plaintiff  was  entitled  to  redeem,  the 
land  conveyed  to  him  from  the  Chapman  sale  under  Sec- 
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tion  701,  C.  C.  P.     The  defendant  Pico,  as  a  judgment  credi- 
tor, had  also  the  same  right;  but  he  failed  to  exercise  it. 

No  question  is  made  as  to  the  regularities  of  the  proceed- 
ings in  the  Chapman  case.  The  legal  effect  of  the  deed  to 
the  redemptioner  by  the  Sheriff  is  the  only  thing  called  into 
question.  But  so  far  as  the  plaintiff's  title  is  concerned,  the 

auestion  is  in  no  way  material.  The  redemption  had  at  least 
le  effect  of  releasing  the  plaintiff's  land  from  the  sale  under  the 
Chapman  judgment.  That  seems  to  have  been  the  yiew  taken 
of  it  by  the  Court  below;  and  of  that  the  defendant  cannot 
complain,  for  it  is  in  no  way  to  his  prejudice.  Being  the 
owner  and  in  possession  of  the  land,  the  plaintiff  is  entitled  to 
enjoin  the  threatened  sale  under  the  defendant's  execution, 
because,  although  the  sale  would  be  ineffectual  to  pass  title 
to  a  purchaser,  it  would  yet  be  sufficient  to  cast  a  doubt  as 
to  the  validity  of  the  plaintiff's  title,  and  to  cast  a  cloud  upon 
it;  and  where  such  is  the  case,  a  Court  of  equity  will  enjoin 
the  sale.  {Pixley  vs.  Huggina,  15  Cal.  127;  PiiUmx  vs.  Aaiv- 
Ion,  20  Id.  481;  Thompson  vs.  Lynch,  29  Id.  189;  Mariner 
vs.  SmUh,  27  Id.  653;  BandaU  ys.  FuUer,  28  Id.  42.) 

Judgment  and  order  denjdng  motion  for  new  trial  affirmed. 

I  concur:  Myrick,  J. 

I  concur  in  flie  judgment:  Thornton,  J. 

Department  No.  1. 


[Filed  July  22,  1880.] 

No.   6617. 

JOHN  C.  BALL  et  al..  Petitioners, 

vs. 

D.   M.   KENFEELD,  Coi^oller  of  State,  Eespondent. 

ApponnifiSNT  to  Office.  Where  an  office  is  filled  by  "  appointment  by  the 
Governor,"  the  appointment  is  complete  when  the  commission  is 
signed,  and  the  term  of  office  commenced  from  the  appointment. 

Qualifications,  Oath  of  Office,  xtc.  Where  Commissioners  appointed  by 
the  Governor  were  required  by  law  "  within  thirty  days  after  their  ap- 
pointment, meet,  take  an  oath  in  writing,  etc.,"  they  were  not  an- 
thorized  to  proceed  with  the  investigations  committed  to  their  charge 
until  they  had  qualified.  Their  failure  to  qualify  would  have  operated 
as  a  vacation  of  their  appointment.  When  they  do  qualify,  they  are 
entitled  to  their  salary. 

Petition  for  writ  of  mandate. 
H.  F.  Crane,  for  petitioners. 

McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 
The  Act  of  April  1,  1876  (Stat.  1875-6,  p.  798),  provides 
that  within  sixty  days  after  its  passage  the  Governor  shall  ap- 
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point  three  suitable  persons,  etc.,  ''  who  shall  hold  office  for 
the  period  of  three  years  from  and  after  their  appovntmeni  by 
the  Governor."  The  second  section  requires  that  the  Com- 
missioners shall,  "  within  thirty  days  aj^ter  their  appoint- 
ment," meet,  take  an  oath  in  writing  faithfully  to  perform 
their  duties,  organize,  and  proceed  to  investigate,  etc.  The 
eighth  section  provides  that  each  of  its  members  of  the  Com- 
mission shall  be  paid  a  salary  of  1200  per  month. 

Each  of  the  members  of  the  Board  received  a  commission 
from  the  Governor  May  29,  1876,  and  on  the  27th  of  June 
following  the  Board  met,  (]^ualified,  and  organized.  They 
have  been  paid  their  salaries  for  eleven  months,  and  the 

auestion  here  is  whether  they  are  entitled  to  their  salary  for 
le  month  of  June,  1876. 

We  see  no  difficulty  in  construing  the  provisions  of  the 
Act  according  to  the  terms  employed.  The  term  of  office 
commenced  from  the  **  appointment  by  the  Governor;"  and 
that  the  qualification  of  the  Commissioners  was  not  intended 
to  be  included  in  the  word  **  appointment "  is  apparent  from 
the  wording  of  the  second  section,  which  provides  that  the 
qualification  shall  take  place  after  the  appointment.  Doubt- 
Jess  the  Commissioners  were  not  authorized  to  proceed  with 
the  investigations  committed  to  their  charge  until  they  had 
qualified,  ^ut  they  were  obliged  by  the  language  of  the  Act 
to  qualify  within  thirty  days  after  their  appointment,  and 
their  failure  to  qualify  would  have  operated  a  vacation  of 
their  appointment;  but  when  they  did  qualify  they  became 
entitled  to  their  salary  from  the  date  of  the  Governor's  ap- 
pointment. From  the  date  of  that  appointment  the  ap- 
pointees were  in  office,  or  they  were  not.  The  statute  says 
that  their  office  commenced  with  the  appointment;  and,  fur- 
ther, that  their  qualification  was  a  different  and  subsequent 
thing  from  their  appointment.  The  case  would  be  different 
if  the  law  in  terms  required  them  to  take  the  oath  before 
their  term  should  commence.  We  are  quite  convinced  that 
petitioners  were  **  holding  the  office  "from  the  date  of  the 
Governor's  appointment.  This  would  not  sometimes  be  the 
ease.  As  was  said  by  Field,  J.  {People  vs.  Whitman; 
10  Cal.  47):  •'To  the  complete  investiture  of  an  office, 
the  acts  of  the  appointing  power  and  of  the  person  appointed 
must,  in  some  insianceSy  concur.  The  appointment  is  com- 
plete when  the  commission  is  signed  by  the  President;  but 
it  is  competent  for  Congress  to  require  the  performance  of 
certain  acts  by  the  appointee,  such  as  the  execution  of  se- 
curity, the  taking  of  an  oath  of  office,  and  the  like,  before  he 
can  enter  into  the  possession  of  the  office.     This  has  beeii 
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done  in  relation  to  the  office  of  Surveyor-General.  The  per- 
formance of  the  acts  are  conditions  precedent  to  the  holding 
of  the  office."     (United States  vs.  LeBaron^  19  How.  78.) 

It  is  also  competent  for  the  Legislature  to  make  the  taking 
of  the  oath  of  office,  etc.,  a  condition  subsetjuent,  and  to  pro- 
vide, as  in  the  case  before  us,  that  the  appointees  should  hold 
the  office  from  the  date  of  the  appointment,  subject  to  the 
condition  that  if  they  failed  to  qualify,  or  perform  some 
other  act,  the  appointment  should  go  for  naught. 

By  this  reasoning  the  State  loses  nothing,  since  the  term 
of  office  was  twelve  months;  and  if  the  term  did  not  com- 
mence until  one  month  after  the  appointment,  the  Commis- 
sioners are  entitled  to  a  salary  for  the  month  of  July,  1877. 
They  are  entitled  to  be  paid  for  twelve  months;  they  have 
been  paid  but  for  eleven. 

Ordered  that  the  writ  issue  as  prayed  for. 

We  concur:  Ross,  J.,  McKee,  J. 


Department  No.  2. 


[Filed  July  27,  1880.] 

No.  6742. 

J.   A.  ROUSSEAU,  FRANCIS  REYNOLDS,  and  JOHN 

BOLEN,  Respondents, 

vs. 

HALL  et  al.  and  THE  SAN  GORGONIO  FLUMING 

COMPANY,  Appellants. 

New  Tbial  granted,  when  one  of  several  defendants  had  no  day  in  Conrt. 

Appeal  from  the  District  Court  of  the  Eighteenth  Judicial 
District,  San  Bernardino  County. 

Talbott  &  Harris,  for  respondents. 
J,  D,  Boyer,  for  appellants. 

By  the  Court: 

The  decree  and  order  denying  the  motion  for  a  new  trial 
reversed,  so  far  as  concerns  the  San  Gorgonio  Fluming  Com- 
pany, a  corporation.  The  findings  and  decree  seem  to  be 
based  upon  the  fact  that  the  company  is  a  corporation,  and 
as  such  IS  indebted  to  the  plaintiffs,  and  its  property  is  de- 
creed to  be  sold.  The  corporation  has  never  been  made  a 
party  to  tiie  action,  and  has  had  no  day  in  Court. 


The  Pacific  Coast  Law  Joubnal.  26 

Department  No.  1. 


[FUed  July  20,  1880.1 

No.  6480. 

JOSEPH  BOEDFIELD,  Bespondent, 

vs. 

WALTEE  G.  READ  et  al.,  Appellants. 

C,  S.  BAjntBUPT  Law — State  Insolvent  Law.  The  United  States  Bankrapt 
law  did  not  repeal  the  State  Insolvent  law,  bnt  only  suspended  its  ac- 
tion; and  the  repeal  of  the  Bankrapt  law  **  revived"  the  State  Insol* 
vent  law.  Hence  proceedings  under  the  latter  after  the  suspension 
ceased  are  valid;  and  a  debt  founded  on  a  contract  made  whUe  the 
Insolvent  Act  vxis  suspended  by  the  Bankrupt  law  could  be  discharged 
under  the  provisions  of  that  Act  after  it  came  into  renewed  operation. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial 
District,  Colusa  Counly.  • 

J,  T.  Harrinqton,  for  respondent. 
A.  L.  Hart,  for  appellants. 

McKiNSTRYy  J.,  delivered  the  opinion  of  the  Court: 

The  indebtedness  set  forth  in  the  complaint  was  all  con- 
tracted before  the  first  day  of  September,  1878 — the  date  of 
the  repeal  of  the  bankrupt  laws  of  the  United  States. 

The  answer  avers  that  the  defendants  have  been  discharged 
from  all  their  indebtedness  under  the  provisions  of  the  State 
Insolvent  law,  and  contains  a  history  of  the  proceeding  by 
which  that  discharge  was  procured,  from  the  application  to  the 
final  discharge. 

The  case  was  sumbitted  to  the  District  Court  on  the  plead- 
ings, upon  motion  of  plaintiff;  and  the  Court  rendered  its 
judgment  in  favor  of  plaintiff,  holding  that  indebtedness  in- 
curred before  the  first  day  of  September,  1878,  could  not  be 
discharged  under  the  State  law. 

The  point  made  by  counsel  for  the  respondent  is  that  the 
State  law,  in  relation  to  insolvent  debtors,  was  suspended 
by  the  national  Bankrupt  Act;  and  that  to  construe  the  State 
law  in  such  a  manner  as  te  authorize  the  discharge  under  it  of 
indebtedness  incurred  during  its  suspension,  would  be  im- 
pairing the  obligation  of  contracts  within  the  meaning  of  the 
inhibition  upon  that  subject  which  is  contained  in  the  Federal 
Constitution. 

The  United  States  and  the  several  States  have  a  concurrent 
power  to  enact  a  bankrupt  law  or  an  insolvent  law.  "  Con- 
gress shall  have  power  ^  *  to  establish  *  ^  uniform  laws  on 
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the  subject  of  bankruptcies  throughout  the  United  States." 
(Con.  IT.  S.,  Art.  I,  Sec.  8.)  There  can  be  no  doubt  that,  so 
far  as  State  insolvent  laws  prevent,  or  even  impede,  the 
operation  of  a  United  States  bankrupt  law,  they  must  vield, 
in  order  that  it  may  fully  accomplish  its  object  of  establish- 
ing a  uniform  system  throughout  the  United  States.  (Ex 
parte  Oiegerifass,  2  Iredell.)  It  may  be  admitted  also  that 
a  United  States  law  *' suspends  the  operation"  of  a  State 
insolvent  law.  This  view  is  probably  sufficiently  sustained 
by  the  consideration  that  any  proceedings  taken  under  the 
State  law  might,  and  almost  necessarily  must,  interfere  with 
the  enforcement  of  the  more  general  statute  of  the  United 
States.  The  meaning  of  the  expression  of  Chief  Justice 
Marshall  (in  Sturgis  vs.  Croivinshield,  4  Wheaton),  **the 
right  of  the  States  io  pass  a  bankrupt  law  is  suspended  by 
the  enactment  by  Congress  of  a  general  bankrupt  law,"  is 
plain  enough.  The  meaning  of  the  phrase,  "a  banlcrupt  Act 
suspends  tlie  opei^ation  of  a  State  insolvent  law,*"  is  explained 
by  the  cases  in  which  a  like  phrase  is  employed.  The  passage 
of  a  law  of  the  United  States  providing  for  a  uniform  system 
for  the  relief  of  bankrupts  does  not  repeal.  The  repeal  of  the 
law  providing  the  uniform  system  does  not  re-enact  the  State 
Insolvent  law.  Such  was  not  the  meaning  of  the  Supreme 
Court  of  Massachusetts  in  Judd  vs.  Ives,  4  Met.,  where 
it  was  said:  **  The  Act  of  Congress  *  *  *  does  suspend 
the  operation  of  the  law  of  this  Commonwealth.  *  *  * 
But  we  are  nevertheless  of  the  opinion  that  this  consequence 
is  limited  to  cases  instituted  under  the  insolvent  laws  subse- 
q^uent  to  the  period  when  the  Bankrupt  law  went  into  opera- 
tion, and  that  it  cannot  supersede  or  suspend  proceedings 
rightfully  commenced  under  tne  Insolvent  Act  prior  to  the  time 
of  its  going  into  operation."  In  the  subsequent  case,  Austin 
vs.  Caverly,  10  Metcalf,  the  same  Court  held  that  a  debt 
founded  on  a  contract  made  while  tJie  Insolvent  Act  toas  sus- 
pended by  the  Bankrupt  law,  could  be  discharged  under  the 
provisions  of  that  Act  after  it  came  into  renewed  operation. 
(See  also  Atkins  vs.  Spear,  8  Met.  491.) 

A  law  may  subsist,  although  any  or  all  persons  be  pro- 
hibited for  a  time  from  taking  advantage  of  its  benefits.  The 
operation  of  the  insolvent  law  was  suspended  in  the  sense 
that  no  proceeding  could  be  commenced  for  a  discharge  un- 
der it  while  a  general  bankrupt  law  existed.  The  moment 
the  law  could  be  resorted  to  by  any  one,  it  could  be  resorted 
to  by  all  to  whom,  by  its  letter,  its  benefits  were  extended. 

The  statute  "for  the  relief  of  insolvent  debtors"  (Statutes 
1852,  p.  69)  declares:   ^^  Every  insolvent  may  be  discharged 
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from  his  debts."  Defendant  comes  plainly  within  this  pro- 
vision, n  the  Insolvent  law  "  revived"  or  came  again  **  into 
operation"  (whatever  the  form  of  expression),  by  the  re- 
peal of  the  Bankrupt  law  of  the  United  States,  we  must  con- 
strue it  as  if  it  had  never  been  suspended,  so  far  as  proceed- 
ings initiated  after  the  suspension  ceased  are  concerned.  No 
person  could  commence  proceedings  for  a  discharge  while 
the  Lisolvent  law  was  suspended — this,  and  nothing  more. 

Judgment  reversed  and  cause  remanded. 

We  concur:  Boss,  J.,  McKee,  J. 


Department  No.  1. 


[Filed  July  20,  1880.] 

No.  6455. 

THE  PEOPLE,  Bespondent, 

vs. 

D.  MAHONET  et  al.,  Appellants. 

Tax  Pbocbedimgs.  Are  in  invUum,  and  to  be  yalid  must  be  in  strict  accord- 
ance with  the  statute. 

Dbscbiptiom  of  Land  in  Assbsshent  Boll.  T1  e  description  must  be  cer- 
tain of  itself,  and  not  such  as  to  require  evidence  aliunde  to  render  it 
certain.  What  would  be  a  good  description  in  a  deed  might  be  bad  in 
an  assessment  roll.  The  owner  and  aU  other  persons  inspecting  the 
roU  should  be  able  to  know  what  particular  land  is  assessed. 

YoiD  AssESsacENT.  Assessment  wiU  be  void  if  land  on  the  roll  be  not  clearly 
described. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

P.  Dunlap,  for  respondent. 
Geo.  Ccfdwalader,  for  appellants. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
The  motion  to  dismiss  the  appeal  was  virtually  passed 
upon,  and  vras  denied  by  our  preaecessors. 

The  only  question  upon  the  merits  of  the  cause  relates  to 
the  sufficiency  of  the  description  of  the  property  assessed, 
which  is  as  follows:    ''1013  86-100  acres  of  land,  being  a 

Krtion  of  the  San  Pedro  Bancho,  bounded  as  follows :  North, 
the  lands  of  James  Began  and  others;  east,  by  the  line 
of  the  San  Pedro  Bancho;  south,  by  the  Pacific  Ocean;  and 
west,  by  the  lands  of  Bichard  Tobin.  Also  16  acres  of  land, 
being  a  portion  of  the  San  Pedro  Bancho,  bounded  on  the 
north  by  the  lands  of  Bichard  Tobin;  south,  by  the  lands  of 
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Felton  and  Patterson;  west,  by  the  Pacific  Ocean;  east,  by 
the  lands  of  Bichard  Tobin. " 

The  statute  in  force  at  the  time  the  assessment  in  question 
was  made  required  that  the  land  should  be  assessed  *'by 
township,  range,  section,  or  fractional  section;  and  when 
such  land  is  not  a  Congressional  division  or  subdivision,  by 
metes  and  bounds,  or  other  description  sufficient  to  identify 
it,  giving  an  estimate  of  the  number  of  acres,  locality,  and 
the  improvements  thereon." 

It  is  hardly  necessary  to  say  that  tax  proceedings  are  in 
invitum,  and  to  be  valid  must  be  in  strict  accordance  with 
the  statute.  It  may  be  conceded  that  the  description  here  in 
question  would  be  good  in  a  deed  or  agreement  between 
private  persons;  but  that  is  not  the  test  of  sufficiency  in  a 
case  of  this  nature.  In  Blackwell  on  Tax  Titles,  page  124, 
it  is  said:  ''A  description  sufficiently  certain  to  convey 
land  between  man  and  man,  and  which,  if  contained  in  an 
agreement  to  convey,  would  authorize  a  Court  of  equity  to 
decree  a  specific  execution,  will  not  answer  in  the  proceed- 
ings to  enforce  the  collection  of  a  tax.  In  the  case  of  private 
transactions  the  Courts,  in  construing  the  document,  endeavor 
to  collect  the  intention  of  the  parties,  and  give  that  intention 
effect.  If  a  latent  ambiguitv  exists  in  the  description,  parol 
evidence  is  resorted  to  for  the  purpose  of  explaining  it  and 
giving  to  the  intention  of  the  parties  complete  operation;  and 
when  the  estate  intended  to  be  conveyed  is  sufficiently 
described  in  the  deed  or  other  writing,  the  addition  of  a  cir- 
cumstance, false  or  mistaken,  will  be  rejected  as  surplusage 
in  order  to  carry  that  intention  into  effect.  But  in  these  tax 
proceedings  the  owner  of  the  estate  has  nothing  to  do;  he 
intends  nothing.  The  Government  is  acting,  through  its 
agents,  in  hostility  to  him,  and  with  the  view  of  enforcing 
the  collection  of  a  tax  from  him." 

In  Keane  vs.  Canovan^  21  Cal.  302,  the  Court  quoted,  with 
approval,  the  rule  as  staled  by  Blackwell,  and  said:  "It  is 
not  sufficient  that  a  similar  description,  in  a  contract  or  con- 
veyance between  individuals,  might  be  shown,  by  parol  evi- 
dence to  have  been  intended  for  particular  premises.  The 
description  must  be  certain  of  itself  and  not  such  as  to  re- 
quire evidence  aliunde  to  render  it  certain.  *  *  *  Cer- 
tainty in  the  description  is  required  to  apprise  the  owner  that 
his  property  is  advertised  for  sale,  and  to  enable  him  to  prevent 
the  sale  by  the  payment  of  the  taxes  thereon,  and  to  impart 
information  to  bidders  of  the  actual  extent  and  location  of 
the  premises  to  be  sold.  All  subsequent  proceedings  depend 
upon  this  certainty.     An  inaccurate  or  an  uncertain  descrip- 
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tion  defeats  every  step  subsequently  takeu;  and,  as  we  have 
already  said,  the  uncertainty  cannot  be  cured  by  evidence 
aHunde.''  So  in  People  vs.  Ucxne,  48  Cal.  429,  in  speaking  of 
the  assessment  there  in  question,  the  Court  said:  ''The 
assessment  sought  to  be  enforced  in  this  action  is  void  on  its 
face.  It  describes  by  metes  and  bounds  a  large  tract  of 
land,  as  that  which  is  assessed,  but  excepts  from  the  assess- 
ment several  parts  of  the  larger  tract  wnich  had  been  pre- 
viously conveyed;  and  the  excepted  portions  are  not  de- 
scribed by  metes  and  bounds,  nor  in  any  manner,  except  by 
a  reference  to  the  unrecorded  deeds.  It  is  impossible  to 
ascertain  from  the  assessment,  on  its  face,  what  particular 
lands  were  intended  to  be  assessed  and  what  excepted.  In 
order  to  determine  with  any  reasonable  certainly  the  particu- 
lar tract  described,  it  would  be  necessary  to  make  a  laborious 
search  of  the  records,  and  possibly  to  invoke  the  aid  of  a 
surveyor.  The  deeds  referred  to  in  the  assessment  mi^ht 
prove,  on  examination,  to  be  so  vague  in  the  descriptive 
calls  as  to  leave  it  doubtful  what  lands  they  include.  *  *  * 
The  statute  requires  that  the  description,  either  by  common 
designation  or  name,  or  by  metes  and  bounds,  shall  appear 
on  the  face  of  the  assessment  roll,  so  that  by  inspecting  it 
the  owner  and  all  other  persons  may  know  what  particular 
land  is  assessed.  This  assessment  is  void,  for  a  failure  to 
comply  with  the  statute  in  this  respect." 

In  the  assessment  under  consideration  the  first  piece  of 
property  is  described  as  being  bounded  "on  the  north  by 
the  lanos  of  James  Began  and  others''  A  more  uncertain 
and  indefinite  boundary  than  this  can  scarcely  be  conceived. 
Who  the  "others"  are  whose  lands  are  said  to  bound  the 
tract  attempted  to  be  assessed  does  Qot  appear  upon  the  face 
of  the  assessment;  and  extrinsic  evidence,  as  we  have  seen, 
cannot  be  resorted  to  for  the  purpose  of  showing. 

The  south  boundary  of  the  second  piece  of  property  at- 
tempted to  be  assessed  is  but  little,  if  any,  more  certain. 
Neither  description  is  sufficient  to  constitute  a  valid  assess- 
ment. (See  authorities  ante.  Also,  People  vs.  Pico,  20  Cal. 
595;  Pwple  vs.  Mariposa  Goimty,  31  Cal.  196;  Kelsey  vs. 
AbboU,  13  Cal.  609;  Peojde  vs.  Hyde,  48  Cal.  431;  San  Fran- 
cisco vs.  Quackenbushf  53  Cal.  52;  The  Bank  of  Utica  vs.  Mer- 
sareau,  3  Barb.  Ch.  528;  Perkins  vs.  Dibble,  10  Ohio,  433; 
THpp  vs.  Idey  3  Bhode  Island,  51;  Amberryys.  Bodgers,  9 
Mich.  332.) 

Motion  to  .dismiss  the  appeal  denied.  Judgment  and  order 
reversed,  and  cause  remanded. 

Wo  concur:    McKinstry,  Jf,  McEee,  J. 
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Department  No.  2. 


[Filed  July  24,  1880.] 
No.  6739. 

WILLIS  JONES,  Appellant, 

vs. 

H.  S.  BRYAN,  Respondent. 

Obdbb  Dektinq  Motion  s-ob  New  Tbiaij.  This  Goart  will  not  reverse  an 
order  of  the  Goort  below  denying  a  new  trial  where  the  testimony  is 
conflicting  upon  the  material  issues  raised  by  the  pleadings. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  Placer  County. 

Hale  &  Craig  and  c/.  M.  FultoeUer,  for  appellant. 
jB.  F.  Myers,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

This  action  is  brought  to  compel  the  specific  performance 
of  an  alleged  unwritten  contract  between  plaintiff  and  de- 
fendant Brvan,  to  convey  certain  lands  to  plaintiff,  which 
before  suit  had  been  conveyed  bv  defendant  Bryan  to  defend- 
ant Powell,  who,  it  is  alleged,  had  notice  of  said  unwritten 
contract. 

Defendant  Bryan,  in  his  answer,  denies  that  he  ever  entered 
into  any  such  contract,  or  that  defendant  Powell  ever  had 
notice  of  it.  Defendant  Powell,  in  his  answer,  denies  that 
he  purchased  with  notice,  and  alleges  that  he  is  a  bonafxie 
purchaser  for  value. 

Both  of  them  testified  on  the  trial  to  the  facts  stated  in 
their  answers.  The  plaintiff,  on  the  other  hand,  testified  to 
the  facts  set  up  in  his  complaint,  and  introduced  some  testi- 
mony which  tended  to  corroborate  him. 

The  appellant  claims  that  the  judgment  should  be  reversed, 
on  the  ground  that  the  weight  of  evidence  is  in  favor  of  the 
plaintiff  and  against  the  defendants,  and  that  the  whole  of 
the  evidence  taken  together  supports  the  allegations  of  the 
complaint.  We  cannot  assent  to  those  propositions.  The 
testimony  is  conflicting  upon  the  material  issues  raised  by 
the  pleaaings,  and  it  was  for  the  Court  below  to  determine 
to  which  side  the  weight  or  preponderance  of  it  inclined. 
This  has  been  held  too  often  by  this  Court  to  require  any 
citation  of  authorities  in  support  of  it. 

Judgment  and  order  denying  a  new  trial  affirmed. 

We  concur:  Myrick,  J.,  Thornton,  J. 
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DSPABTMENT   No.    1. 


[Faed  July  21,  1880.] 

No.  6527. 

ELI  A.  HABPEB  et  al.,  Appellants, 

vs. 

J.  L.  BOWE  ET  AL.,  Respondents. 

Tax  Titls.  Conceded  that  the  charge  of  fifty  cents  for  filing  in  Becorder's 
office  a  duplicate  certificate  of  sale  woidd  render  the  sale  void,  if  the 
charge  was  illegal;  bat  the  charge  was  not  illegal,  therefore  the  sale 
was  not  void. 

Shkbitp's  Saui.  Where  an  nndivided  interest  is  assessed,  the  Sheriff  cannot 
sell  a  specific  tract  of  land  covered  by  that  interest. 

CoeiB  IN  Tax  Sale.  All  costs  legitimately  incurred  in  enforcing  the  collection 
of  a  tax  are  proper. 

Appeal  from  the  District  Court  of  th^  Eighteenth  Judicial 
District,  San  Diego  County. 

Jtf.  A.  Luce  and  W,  M.  SmUhy  for  appellants. 
Chase  &  Leach,  for  respondents. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
On  the  20th  of  May,  1873,  the  people  of  the  State  of  Cal- 
ifornia recovered  a  judgment  in  tne  Eighteenth  District 
Court  against  Doe  et  cd,  and  certain  real  estate  situated  in 
San  Diego  County,  for  the  sum  $792.60  for  State  and  county 
taxes  assessed  and  levied  against  the  said  real  estate  for  the 
fiscal  year  ending  April,  1872,  and  for  the  sum  of  $124.83 
for  attorneys'  fees  in  said  action,  and  for  the  further  sum  of 
$48.33  coste  of  suit.  By  the  judgment  it  was  also  decreed 
diatsomuchof  the  real  estate  as  should  be  '' sufficient  to 
raise  said  taxes,  and  attorneys'  fees  and  costs,  and  all  accru- 
ing costs  herein,  and  the  costs  and  expenses  of  the  sale,"  be 
sold  at  public  auction  byor  under  the  direction  of  the  Sheriff 
of  the  bounty  of  San  Diego,  etc.  Under  this  decree  the 
Sheriff  sold  the  property  in  question,  being  a  portion  of  the 
property  assessed,  at  public  auction  for  the  sum  of  $999.52, 
said  amount  being  the  sum  total  of  the  taxes,  attomevs'  fees, 
and  costs  as  fixed  in  the  decrees,  together  with  uie  costs 
incident  to  the  sale,  in  which  latter  was  included  the  sum  of 
fifty  cents  for  filing  the  duplicate  certificate  of  sale  witii  the 
Cknmty  Becorder.  The  vakdity  of  the  judgment  under  which 
the  sale  was  made  was  conceded  at  the  argument;  but  it  was 
claimed  by  the  appeUants  that  the  last  item  mentioned — 
namely,  the  fiif ty  cents  for  filing  the  duplicate  certificate  of 
sale — ^was  an  illegal  charge,  and  that  therefore  the  property 
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was  sold  for  a  sum  in  excess  of  that  authorized  bj  law^  and 
that  consequently  the  sale  was  void. 

It  might  be  conceded,  for  the  purposes  of  this  case,  that  if 
the  item  objected  to  was  an  illegal  charge,  the  conclusion 
contended  for  by  the  appellant  would  be  correct. 

But  was  it  unauthorized  by  law?  By  Section  8  of  the  Act 
of  May  12,  1862  (Hittell,  Art.  6479),  which  was  in  force  at 
the  time  these  proceedings  were  had,  it  was  provided  that 
"in  hearing  and  determining  an  action  for  the  enforcement 
of  a  lien  for  taxes,  the  Court  m  which  it  is  pending  shall  have 
and  exercise  all  the  powers  that  pertain  to  Courts  of  equity 
in  foreclosure  of  mortgages  and  liens;  but  when  the  decree 
of  the  Court  contains  no  special  directions  as  to  the  mode 
of  selling,  no  more  of  the  property  shall  be  sold  than  is 
necessary  to  pay  the  judgment  and  costs,  nor  shall  the  prop- 
ertj  be  sold  tor  less  than  the  amount  of  judgment  and  costs." 

It  is  claimed  by  the  appellant  that  the  ''costs*'  here 
referred  to  do  not  include  accruing  costs,  but  only  such  as 
are  ascertained  and  fixed  in  the  judgment.  It  is  sufficient 
answer  to  this  to  say  that  the  judgment,  which  is  admittedly 
valid,  in  terms  directs  so  much  of  the  property  to  be  sold  as 
shall  be  necessary  to  satisfy  the  taxes,  costs,  and  accruing 
costs. 

But,  independent  of  this,  we  think  the  words  used  in  the 
statute  itself  include  aU  costs  legitimately  incurred  in  enforc- 
ing the  collection  of  the  tax.  If  this  be  not  so,  then  the  Sheriffs 
commissions  and  other  costs,  such  as  advertising,  etc.,  are 
illegal  charges,  and  the  sale  was  void  because  these  items 
were  included  in  the  amount  for  which  the  property  was 
sold.  Yet  appellant  makes  no  objection  to  any  of  these, 
and  virtually  concedes  their  coiTectness.  But  they  can  only 
be  sustained  on  the  ground  that  they  constitute  a  part  of  the 
accruing  costs.  And  so  it  is  in  respect  to  the  charge  for 
filing  a  duplicate  of  the  certificate  of  sale.  The  law  in  force 
at  the  time  the  sale  was  made  (Hittell,  Art.  5168  and  6194) 
required  the  Sheriff  to  file  a  duplicate  of  such  certificate  in 
the  office  of  the  Recorder  of  the  county;  and  the  fee  bill  ap- 
plicable to  San  Diego  County  at  the  time  (Statutes  1869—70, 
p.  152)  authorized  the  Becorder  to  charge  and  receive  the 
sum  of  fifty  cents  for  filing  such  duplicate.  The  item  ob- 
jected to  was  therefore  authorized  by  law,  and  properly 
included  in  the  accruing  costs. 

It  is  also  objected  on  the  part  of  the  appellant  that  the 
sale  was  void  because  the  Shenff  sold  an  unaivided  interest 
in  the  land  instead  of  a  specific  tract.  But  the  findings 
show  that  it  was  an  undivided  interest  that  was  assessed;  and 
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ihe  jnd^ent  under  which  the  sale  was  made,  as  well  as  the 
statute  it  force  at  the  time  (Hittell,  Art.  6194),  directed  that 
the  Sheriff,  in  making  the  sale,  should  '^  only  sell  the  small- 
est quantity  that  any  purchaser  would  take,  and  pay  the 
judgment  and  all  costs."  The  {)roperty  assessed  and  directed 
to  be  sold  being  an  undivided  interest,  it  is  manifest  that  no 
specific  tract  could  be  sold.  The  Sheriff  was  directed  and 
authorized  to  sell  only  the  smallest  quantity  of  the  undivided 
interest  assessed  that  any  purchaser  would  take,  and  pay  the 
judgment  and  all  the  costs.     This  he  did. 

Objections  are  also  made  to  certain  recitals  in  the  Sheriff's 
deed;  but  as  the  statute  did  not  provide  for  the  form  of  the 
deed  in  such  cases,  the  objectionable  matter  is  mere  surplus- 
age, and  in  no  way  affects  the  validity  of  the  deed. 

Judgment  and  order  affirmed. 

We  concur:  McKinstry,  J.,  McKee,  J. 


Department  No.  1. 


[Filed  July  27,  1880.] 
No.  6724. 

M.  R.  0.  PULLIAM,  Respondent, 

vs.  •    - 

JAMES  M.  BENNETT  et  al.,  Appellants. 

EjxcncxNT — Statute  of  Limitations.  Defendants  cannot  invoke  the  Statute 
of  Limitations  in  bar  of  plaintiff's  action,  because,  although  the  de- 
fendants are  in  possession,  claiming  adversely  to  the  plaintiff,  yet  that 
possession  commenced  prior  to  the  commencement  of  this  action. 
The  possession  of  the  defendants  cannot  be  tacked  on  to  that  of  their 
grantor,  so  as  to  fender  adverse  the  possession  prior  to  the  time  when 
they  received  their  deeds. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
Disbncty  Butte  Couniy. 

Belcher  dk  Belcher,  for  respondent. 
Burt  (k  Hamilton,  for  appellants. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 
The  action  is  ejectment.  The  land  in  dispute  was  origin- 
ally part  of  the  Bosquejo  or  Lassen  Banch,  lying  partly  in  the 
ooTinties  of  Tehama  and  Butte.  Plaintiffs  claim  title  to  it  by 
mesne  conveyances  from  one  Henry  Gerke,  who  was  the 
owner  of  it.  The  ranch  was  patented  in  1862.  But  in  1856 
there  was  pending  between  Gerke  and  one  Henry  Ford  and 
H.  L.  Wilson  a  controversy  for  one-third  of  the  ranch.     This 
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controversy  was  compromised  and  settled  by  Gerke  agree! 
to  convey  to  Wilson  and  Ford  5000  acres  from  the  lower  en ^ 
of  the  ranch— 4500  acres  to  Wilson,  and  500  acres  to  Ford. 
In  performance  of  his  agreement,  Gerke  had  two  deeds  pre- 
pared— one  to  Wilson  for  4500  acres,  and  another  to  Ford  for 
500  acres.  In  the  Wilson  deed  the  land  is  described  as  fol- 
lows: ''All  that  certain  tract  or  parcel  of  land  situated  in 
the  County  of  Tehama,  said  State,  described  as  follows — to- 
wit:  Being  four  thousand  five  hundred  (4500)  acres  of  land 
taken  off  of  the  lower  or  most  southerly  portion  of  the  rancho 
known  as  the  Bosque  or  Lassen  Bancho,  extending  the  full 
width  of  said  rancho,  from  the  westerly  to  the  easterly  boun- 
daries thereof,  and  as  far  above  the  "^southerly  line  of  said 
rancho  as  shall  be  necessary  to  include  or  contain  four  thou- 
sand five  hundred  acres  of  land;  provided,  that  no  part  of 
the  land  hereby  conveved,  or  intended  to  be  conveyea,  shall 
be  or  extend  north  of  a  straight  line  drawn  from  a  point  on 
the  Sacramento  Biver,  at  a  distance  of  one  Spanish  league, 
south  of  the  mouth  of  Deer  Creek,  due  east  to  the  easterly 
boundary  line  of  s^id  ranch;  and  if  there  should  not  be  four 
thousand  five  hundred  acres  of  land  between  said  line  and 
the  southerly  line  of  said  ranch,  then  the  balance  or  residue 
of  land  to  make  up  the  said  four  thousand  five  hundred 
acres  shall  be  taken  off  from  the  southeasterly  comer  of  said 
ranch  in  a  square  form;  the  westerly  boundary  of  said  last 
named  square  not  to  extend  within  one  Spanish  league  of  the 
Sacramento  Biver." 

The  premises  conveyed  by  the  Ford  deed  are  described  as 
follows:  "  All  that  certain  tract  or  parcel  of  land  situated  in 
the  County  of  Tehama,  said  State,  described  as  follows — 
to-wit:  Bei^  five  hundred  acres  of  the  rancho  known  as  the 
Bosque  or  Lessen  Bancho.  It  being  eifbressly  understood 
that  the  said  500  acres  shall  be  taken  off  of  the  southwesterly 
corner  of  said  ranch  in  a  rectangular  form,  the  frontage  along 
the  Sacramento  Biver  to  be  not  more  than  one-half  the  depth; 
provided,  that  no  part  of  the  land  hereby  conveyed,  or  in- 
tended to  be  conveyed,  shall  be  or  extend  north  of  a  straight 
line  drawn  from  a  point  on  the  Sacramento  Biver  one  Span- 
ish league  south  of  the  mouth  of  Deer  Creek,  due  east  to  the 
easterly  boundary  line  of  said  rancho." 

Both  deeds  were  executed  on  the  17th  of  December,  1856. 
There  is  some  conflict  of  evidence  as  to  which  of  them  was 
first  delivered — Wilson  claiming  that  his  deed  was  delivered 
before  the  Ford  deed;  Gerke  that  both  deeds  were  delivered 
on  the  same  day,  but  the  Ford  deed  before  the  other;  and 
the  attorney  of  Gerke  also  testified  that  the  Ford  deed  was 
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first  deliTered.  The  preponderance  of  evidence  is  that  they 
were  both  delivered  before  acknowledgment,  and  that  there 
was  not  more  tlian  an  interval  of  a  day  between  their  tieliv- 
€ffy.  The  Ford  deed  was  acknowledged  in  January,  1857; 
mlson's  a  month  later— viz.,  in  February,  1857.  T?he  Wil- 
son deed  was  recorded  in  Tehama  Couniy,  April,  1857; 
Ford's  not  until  June,  1857. 

The  defendants  are  in  possession  of  the  land,  claiming  also 
under  deeds  from  Gerke,  made  on  the  6th  and  10th  of  De- 
cember, 1875;  but  when  they  obtained  their  deeds  the  plain- 
tiff's deed  was  of  record,  and  they  knew  that  the  plaintiff 
claimed  the  land. 

However  the  fact  may  be  as  to  the  delivery  of  the  Ford 
and  Wilson  deeds,  the  question  remains  whether  the  descrip- 
tion in  the  Ford  deed  includes  the  land  in  dispute.  The 
deeds  were  executed  by  the  same  grantor  at  the  same  time, 
and  must  be  regarded  as  parts  of  one  and  the  same  transac- 
tion. In  this  view,  the  intention  of  the  parties  as  to  the 
lands  which  were  intended  to  be  conveyed  becomes  a  mate- 
rial question.  This  should,  if  possible,  be  gathered  from 
the  deeds  themselves,  rather  than  by  resorting  to  extrinsic 
evidence.  If  the  lands  conveyed  are  capable  of  identifica- 
tion by  a  construction  of  the  deeds  themselves,  it  will  not  be 
necessary  to  avail  ourselves  of  evidence  aliunde.  "  To  give 
a  proi)er  construction  to  a  description  of  property  conveyed 
by  deeds,  the  Court  will  place  itself  as  nearly  as  possible  in 
the  position  of  the  contracting  parties;  and  their  intent  will 
be  ascertained  in  the  same  manner  as  in  the  case  of  any  other 
contract."  {Kimball  vs.  Semple,  26  Cal.  440.)  Ileading 
these  deeds  together  as  parts  of  one  transaction,  one  thing  is 
found  which  is  common  to  both — that  is,  both  tracts  of  land, 
or  the  entire  5000  acres,  were  to  be  located  between  the 
southern  line  of  the  ranch  and  a  northern  line  to  be  drawn 
from  a  point  on  the  Sacramento  Biver,  at  a  distance  of  a 
Spanish  league  south  of  the  mouth  of  Deer  Greek,  due  east 
to  &e  easterly  boundary  line  of  the  ranch.  And  one  thing 
is  peculiar  to  the  Wilson  deed — that  is,  if  there  shall  not  be 
found  between  this  northern  line  and  the  southern  boundary 
line  a  sufficient  quanti^  of  land  to  make  up  4500  acres  after 
the  location  of  the  500  acres,  according  to  its  description, 
then  whatever  might  be  necessary  to  make  up  the  4500  acres 
was  to  be  taken  from  the  southeast  comer  of  the  ranch.  The 
Ford  tract,  according  to  its  description,  was  to  be  ''taken 
off  of  the  southwesterly  comer  of  tne  ranch,**  in  a  rectangu- 
lar form,  with  a  frontage  on  the  Sacramento  Biver  of  not 
more  than  one-half  the  depth  of  the  tract. 
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Both  tracts  were  therefore  to  front  on  the  river,  and  south 
of  a  line  to  be  drawn  northwards  from  a  point  on  the  riyer 
one  i^anish  leagae  south  of  the  mouth  of  Deer  Creek.  But, 
according  to  the  description  in  the  Wilson  deed,  the  4500 
acres  were  to  be  ''  taken  off  of  the  lower  or  most  southerly 
portion  of  the  ranch/'  extending  its  full  width  from  east  to 
west.  There  is  no  such  description  or  call  in  the  Ford  deed. 
From  its  absence  in  this  deed  we  infer  that  it  must  have  been 
understood  and  intended  between  the  parties  that  the  Wilson 
deed  should  be  first  located,  and  that  its  position  should  be 
in  the  lower  portion  of  the  ranch,  between  the  southern 
boundary  line  of  the  ranch  and  the  southern  line  of  the  Ford 
tract.  Wilson,  in  fact,  immediately  located  his  4500  acres 
on  that  portion  of  the  ranch  so  as  to  leave  the  Ford  tract  of 
600  acres  to  the  north  of  the  4500  acres,  and  south  of  the 
northern  line  a  Spanish  league  south  of  the  mouth  of  Deer 
Creek;  and  has  been,  with  the  acquiescence  of  all  the  parties 
to  the  deeds,  from  the  date  of  his  deed,  in  the  possession  of 
that  portion  of  the  ranch.  Giving  to  the  Wilson  tract  that 
location  as  its  natural  position,  according  to  the  calls  of  his 
deed,  it  follows  that  the  500  acres  were  ta  be  located  on  the 
southwesterly  corner  of  the  ranch  after  the  location  of  the 
Wilson  tract.  Ford  never  took  possession  of  his  land;  but 
the  land  described  in  the  complaint  is  situate  on  the  south- 
westerly comer  of  the  ranch  with  reference  to  the  Wilson 
tract,  and  between  the  northern  line  of  Wilson's  land  and  the 
location  of  the  northern  line,  drawn  from  a  point  on  the  Sac- 
ramento Biver,  a  Spanish  league  south  of  the  mouth  of  Deer 
Creek,  and  is,  we  tnink,  identical  with  the  land  described  in 
the  Ford  deed. 

Tbe  defendants  cannot  invoke  the  Statute  of  Limitations 
as  a  bar  to  the  plaintiff^s  action,  because,  although  the  de- 
fendants are  in  possession,  claiming  adversely  to  the  plain- 
tiff, yet  that  possession  commenced  on  the  6th  day  of  De- 
cember, 1875,  when  they  entered  under  their  deeds  from 
Gerke,  and  this  action  was  commenced  on  the  7th  of  Febru- 
ary, 1876.  G^rke,  it  is  true,  had  been  in  possesssion  of  the 
land  by  himself  and  tenants  from  1864  until  he  conveyed  it 
to  tbe  defendants,  and  had  cultivated  it.and  paid  the  taxes 
upon  it,  but  he  never  claimed  to  hold  it  adversely  to  Ford. 
Tne  possession  of  the  defendants  cannot,  therefore,  be  tacked 
on  to  that  of  their  grantor  so  as  to  render  adverse  the  posses- 
sion prior  to  the  time  when  they  received  their  deeds.  (M<y 
Cracken  vs.  City  of  San  JFVa?iot8co,  16  Cal.  591.)  And  tnere 
being  no  adverse  possession  of  the  land  for  the  period  of 
time  prescribed  by  the  Statute  of  Limitations,  it  follows  tiiat 
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the  cause  of  action  was  not  barred.     {Thompson  vs.  Ptoche^ 
U  Cal.  517;  Thompson  vs.  feUon,  May  7,  1880.) 

Order  granting  a  new  trial  affirmed. 

We  concur:  McKinstrjy  J.,  Boss,  J. 


Depabtmemt  No.  2. 


[Filed  July  29, 1880.] 

No.  6958. 

PHCENIX  MILL  AND  MINING  CO.,  Respondent, 

vs. 
B.  M.  LA  WHENCE  et  al..  Appellants. 

InsiBucnoNS.  Judgment  will  not  be  disturbed  becaase  some  of  the  iuBtrno- 
tions  which  were  given  are  subject  to  mere  verbal  criticism. 

Pbactice.  Judgment  will  not  be  revented  when  errors  in  proceedings  do 
not  prejudice  defendants. 

Appeal  from  the  Superior  Court  of  San  Bernardino  County. 

Byron  Waters^  for  respondent. 

(7.  W.  Alien  and  (7.  B.  Hunt,  for  appellants. 

McEee,  J.,  delivered  the  opinion  of  the  Court: 

The  action  was  against  the  defendant  for  an  alleged  unlawful 
entry  on  the  13th  of  May,  1879,  upon  ''those  certain  leads, 
lodes,  and  mining  property  known  as  Beatrice  No  1  and 
Beatnce  No.  2,  situated  at  Ivanpah,  Clark  Mining  District, 
San  Bernardino  County,*'  of  which  it  was  claimed  the  plaintiffs 
had  peaceable  possession  until  the  day  of  the  imlawful  en- 
try tnereon  by  the  defendants,  and  for  more  than  five  days 
before;  and  after  their  entry  thereon  the  defendants  refused, 
on  demand,  to  restore  the  possession  thereof  to  the  plaintiffs. 

The  possession  of  the  plaintiffs,  the  entrv  of  defendants, 
and  demand  and  refusal  are  specifically  denied;  but  in  a 
further  answer  the  defendants  admit  that  they  entered  in 
good  faith  upon  the  property  on  the  13th  of  May,  1879,  be- 
lieving that  the  sround  was  vacant  and  subject  to  location 
acoormng  to  the  Laws  of  the  United  States  and  of  Clark  Min- 
ing Distnct. 

As  to  the  possession  of  the  plaintiffs,  demand  and  refusal, 
and  the  entry  by  the  defendants,  the  evidence  was  all  one 
way.  The  defendants  themselves  in  their  testimony  admit 
that  the  company  had  b6en  in  possession  of  the  property 
since  1878,  and  that  the  company  and  its  predecessor  had 
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expended  in  tunneling,  timbering,  and  building  railroad 
tracks,  dumps,  and  houses,  and  m  oars  and  tools,  several 
hundreds  of  thousands  of  dollars— probably ,  says  the  defend- 
ant Lawrence^  half  a  million  of  dollars.  In  1879  the  com- 
pany ceased  work  upon  the  mine  for  a  while;  but  during  the 
suspension  of  work  it  kept  iaen  in  general  superintendence 
over  the  property,  and  the  keys  of  the  houses  were  in  their 

Eossession.  Both  defendants  lived  near  the  mine.  Lawrence 
ad  worked  on  it  for  two  years  for  the  Ivanpah  Company,  of 
which  the  plaintiflf  is  the  successor.  Peterson  lived  within 
two  hundred  yards  of  it,  and  on  the  day  of  their  entry  they 
knew  that  the  mine  was  in  charge  of  the  men  of  the  plaintiff, 
and  t^at  the  keys  of  the  houses  were  in  their  possession. 
The  only  issuable  question  was  really  the  intention  with 
which  the  defendants  entered.  They  claimed  in  their  an- 
swer that  they  entered  in  good  faith,  believing  that  the 
ground  was  vacant  and  subject  to  location  according  to  the 
mining  laws.  But  a  person  who  knows  that  a  mining  claim 
is  in  the  actual  possession  of  another  cannot  honestly  believe 
that  it  is  vacant,  and  subject  to  entry  and  re-location;  and 
the  entry  under  such  circumstances  cannot  be  made  in  ^ood 
faith,  unless  it  is  made  upon  some  right  or  color  of  right, 
or  claim  of  a  legal  right  to  make  the  entry.  Such  a  claim  of 
right  must  exist  before  the  entry  to  constitute  good  faith  in 
making  the  entry.  If  it  does  not  exist,  the  entry  is  made 
without  right  or  color  of  title,  and  is  an  entry  in  bad  faith; 
for  actual  possession  in  another  is  prima  fiicie  evidence  of 
title  in  the  possessor,  and  is  protected  by  the  law  against 
lawless  invasion  without  right  or  color  of  right;  but  one  who 
has  a  title  and  present  right  of  possession  may  always  take 
peaceable  possession  of  what  he  claims  to  be  his  own.  In 
Townsefiid  vs.  Liitle,  45  Cal.  673,  the  defendant,  who  was  a 
qualified  pre- emptor,  and  had  filed  a  declaratory  statement 
of  her  intention  to  pre-empt  a  tract  of  land  which  was  shown 
to  be  t>art  of  the  public  lands  of  the  United  States,  was 
allowed  to  introduce  evidence  of  these  things  to  show  her 
belief  of  right  and  good  faith  in  entering  upon  the  land  in 
dispute  in  that  case.  And  in  PotveU  vs.  Lane,  45  Cal.  677, 
the  defendant  was  allowed  to  show  his  patent  as  evidence  of 
good  faith  in  entering  upon  the  land.  (See  also  Dennis  vs. 
Wood,  48  Cal.  368;  Shelby  vs.  Houston,  38  Id.  422;  Bandall 
vs.  Falhner,  41  Id.  242,) 

But  the  defendants  offered  no  evidence  of  right  of  title. 
They  knew  that  the  mine  was  in  the  possession  of  the  plain- 
tiff, and  that  half  a  million  of  dollars  had  been  expended  on 
it;  and  they  admit  that  they  entered  upon  it,  not  upon  the 
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faith  of  any  title  or  right  in  themselves,  but  to  take  advan- 
tage of  what  thev  supposed  to  be  a  defect  in  the  title  of  the 
Elaintiff.  For  the  defendant  Lawrence,  when  asked  if  he 
elieved  that  this  mine  was  vacant  land,  answered  as  follows: 
"I  did." 

"  Q. — ^How  did  you  believe  it  had  become  such? 

''  A. — The  reason  1  believed  it  was  such,  they  cannot  hold 
more  than  one  mine  on  a  ledge;  a  company  of  men  cannot 
hold  only  one  mine  on  a  ledge;  they  have  three  locations  on 
the  same  ledge. 

"  By  the  Court — ^Did  you  enter  for  the  purpose  of  taking 
advantage  of  some  defect  you  supposed  there  was  in  the  titie  ? 

"  A. — Yes;  and  it  did  not  belong  to  them;  they  could  not 
hold  it,  and  part  of  the  company  said  it  never  belonged  to 
them ;  thev  never  disputed  it. 

''  Q. — ^Then  your  only  claim  was  that  they  wasn't  allowed 
by  law  to  hold  them;  fliey  wouldn't  be  allowed  by  law  to 
hold  them? 

"  A. — ^Yes,  sir. 

"  Q. — You  actually  thought  thev  had  been  holding  them  ? 

**  A. — ^I  don't  know  as  mey  held  them;  the  McFarlanes 
held  them. 

'*  Q. — Did  you  know  that  Billy  McFarlane  held  them  for 
this  company  ? 

"  A. — ^Thev  had  men  there  to  work;  I  suppose  they  were 
working  for  tne  company. 

"  Q. — Now,  then,  that  was  your  idea  as  to  how  it  was 
vacant  land;  that  one  company  could  not  hold  three  claims 
on  one  ledge  ? 

"  A. — ^xes,  and  they  had  four. 

"  Q. — And  you  thought  they  could  not  hold  it;  you 
thou^t  they  were  yet  trying  to  hold  them  ? 

"  A. — ^No,  I  did  not.  I  had  information  that  they  hiid 
abandoned  the  whole  work,  and  that  the  company  had 
busted  up. 

"  Q.— Which  did  vou  rely  upon  ?  You  tell  us  first  one 
thing — ^that  they  coula  not  hold  four  locations  on  one  ledge — 
now  you  tell  us  next  that  you  believe  the  company  nad 
abandoned  the  mine.  Now  tell  us  which  of  these  proposi- 
tions you  rely  on. 

"  A. — ^I  rely  on  both  of  them. 

"Q.— Both  of  them? 

"  A. — Certainly. 

''  Q. — You  relied  on  the  company  claiming  more  tiian 
they  had  a  right  to  claim  ? 

"  A.— Yes,  sir." 
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It  is  apparent  that  the  defendants,  by  their  own  testimony, 
did  not  enter  upon  the  mine  under  any  title  of  claim  of  right 
which  they  had  to  the  mine.  They  entered  onlj  because 
they  believed  or  suspected  that  the  plaintiffs'  claim  of  title 
was  defective.  After  their  entry  without  right  or  color  of 
title  they  went  through  the  forms  of  making  a  location,  and 
posted  a  notice  thereon,  which  they  caused  to  be  filed  in  the 
Recorder's  office  of  the  district. 

Upon  this  testimony  it  was  not  error  for  the  Court  below 
to  refuse  to  give  to  the  jury  the  following  instruction,  at  the 
request  of  the  defendants,  to-wit:  **If  the  jury  believe  that 
defendants  entered  upon  the  mines  peaceably  and  in  good 
faith,  believing  that  tiiey  were  open  to  reJocation,  then  the 
entry  was  not  unlawful,  and  they  are  entitled  to  your  verdict." 
The  Court  had  already  correctly  given  them  the  law  upon  the 
subject  by  telling  them  that  if  the  defendants  entered  peace- 
ably, in  good  faith,  under  claim  or  color  of  titie,  they  were 
entitled  to  a  verdict;  and  again,  if  they  entered  under  claim 
or  color  of  right  peaceably  and  in  good  faith,  believing  them- 
selves to  be  the  true  owners,  they  were  entitled  to  a  verdict. 
Nor  did  the  Court  err  in  instructing  the  jury  that  a  party 
cannot  enter  for  the  purpose  of  obtaining  title  or  color  of 
right.  He  must  have  it  before  he  entered.  This  was  cor- 
rect, because,  as  we  have  already  shown,  title  or  color  of 
right  was  necessary  as  a  basis  upon  which  they  could  found 
their  good  faith  in  making  the  entry.  They  could  not  enter 
without  it  for  the  purpose  of  acquiring  it  after  entry. 

Taken  as  a  whole,  tne  entire  charge  of  the  Court  fully  and 
fairly  submitted  the  questions  involved  in  the  case  to  the 
consideration  of  the  jury;  and  we  are  not  inclined  to  disturb 
the  judgment  because  some  of  the  instructions  which  were 
given  are  subject  to  mere  verbal  criticism.  (Brooks  vs. 
Urosby,  22  Cal.  42.) 

It  is  also  assigned  as  error  that  the  Court  erred  in  sus- 
taining an  objection  to  the  following  question  put  to  a  witness : 
*<  Do  you  know  what  the  general  bdief  was  in  reference  to 
those  mines,  as  to  whether  they  were  abandoned  or  not?'* 
The  objection  to  the  question  was  properly  sustained.  What 
was  the  belief  of  defendants  was  admissible  upon  the  ques- 
tion of  good  faith  in  making  their  entry,  but  the  general 
belief  of  the  community  was  not  an  element  of  their  conduct, 
or  in  the  defense  of  the  case  before  the  Court. 

We  see  no  errors  in  the  proceedings  which  prejudiced  the 
defendants.    The  verdict  is  fully  sustained  by  the  evidence. 

Judgment  affirmed. 

We  concur  in  the  judgment:    Myrick,  J.,  Thornton,  J. 
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Depabtment  No.  1. 


[Filed  July  28.  1880.] 
No.  6793. 

JOHN  McBETH  et  al.,  Respondents, 

«  vs. 
A.  D.  McINTYKE  et  al..  Appellants. 

LuBiLXTT  02T  BoND  OF  INDEMNITY.  Pftrties  to  a  bond  of  indemnity  to  Sheriff 
beoome,  with  that  officer,  joint  trespasBers,  and  jointly  liable  for  the 
damages  sustained  by  parties  upon  whom  process  was  unlawfully 
served;  and  the  latter  are  entitled  to  sue  separately  or  jointly,  and  the 
judgment  against  one  would  be  no  bar  to  an  action  against  others  un- 
less fully  satisfied. 

EA.AXION  OF  Pjoenxs  to  Bond  of  Indbmnitt.  The  liability  of  indemnitors  to 
an  officer  arises  out  of  contract.  If  the  officer  has  not  sustained  any 
damage,  there  is  no  breach  of  the  condition  of  the  bond.  A  judgment 
against  the  officer  cannot  be  considered  in  the  light  of  such  loss  or 
damage  as  would  enable  him  to  maintain  an  action  on  the  bond,  un- 
less he  has  paid  the  same  or  some  part  thereof. 

Appeal  from  the  District  Court  of  the  Twenty-first  Judicial 
District,  Plumas  County. 

J.  D.  Ooodtvin,  for  respondents. 

W.  H.  Kellogg  and  B.  H.  F.   Varid,  for  appellants. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  action  is  upon  a  bond  given  by  defendants  to  M.  B. 
Bransf ord,  a  Constable  of  Indian  Township,  Plumas  County, 
to  indemify  him  for  selling  under  an  execution,  issued  on 
a  jud^ent  in  favor  of  A.  D.  Mclntyre  against  J.  W.  Shiers, 
certain  personal  property  of  which  the  plaintiffs  in  this 
action  claimed  to  be  the  owners.  The  condition  of  the  bond 
is  as  follows : 

"Now,  therefore,  the  consideration  of  this  obligation  is 
such  that  if  the  said  A.  D.  Mclntyre,  Wm.  Stevens,  and  Dun- 
can Mclntyre,  their  heirs,  executors,  and  legal  represenatives, 
or  either  of  them,  shall  well  and  duly  indemnify  and  save 
harmless  the  said  constable,  his  heirs  and  legal  represen- 
tatives, and  from  all  damage,  expense,  cost,  and  charges,  and 
against  all  loss  and  liability  which  he,  the  said  Constable, 
shall  sustain  or  in  any  wise  be  put  to,  for  or  by  reason  of  the 
attachment  and  sale  by  the  said  constable  of  this  said  prop- 
erty, claimed  as  aforesaid,  then  the  above  obligation  to  be 
void;  otherwise  to  remain  in  full  force  and  virtue." 

Upon  receiving  the  bond,  the  officer  went  on  and  sold  the 
property  at  the  execution  sale,  notwithstanding  the  claim 
maae  by  the  plaintiffis;  but  after  the  sale  the  plaintiffs  brought 
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suit  against  Bransford  for  the  conversion  of  their  property. 
Upon  oeing  sued,  the  latter  notified  one  of  the  indemnitors  of 
the  bringing  of  the  soit.  The  attorney  of  the  defendants  in  this 
action  appeared  in  that  action  and  made  defense.  Judgment 
was  recorded  against  Bransford  for  $446  damages  and  172.60 
costs.  Upon  the  rendition  of  the  judgment,  Bransford  assigned 
the  indemnity  bond  to  the  plaintiffs,  '*  in  consideration,"  says 
Bransford,  ''  that  I  was  released  from  all  liability  to  plaintiffs 
on  account  of  the  judgment  against  me,  and  I  have  never 
paid  anjthing  on  that  judgment." 

By  giving  the  bond  of  indemnity,  the  defendants  participa- 
ted in  the  trespass  of  the  officer,  and  they  became,  with  him, 
joint'  trespassers,  and  jointlv  liable  for  the  damages  which 
the  plaintiffs  might  sustain  by  their  unlawful  acts.  (Lewis 
vs.  Johns,  34  Cal.  633.)  To  recover  such  damt^es  plaintiflb 
were  entitled  to  sue  them  separately  or  jointly.  They  did  sue 
the  officer,  and  recovered  judgment  against  him.  But  the 
recovery  of  that  judgment  did  not  prevent  them  from  after- 
ward suing  the  others  for  the  same  trespass.  The  judgment 
so  recovered  could  not  be  used  as  a  plea  in  bar  to  such 
suits,  unless  it  was  fully  satisfied;  and  having  been  recovered 
against  the  officer  in  an  action  in  which  the  indemnitors  had 
an  opportunity  to  defend,  and  which  they  in  fact  defend- 
ed, it  was  binding,  until  satisfaction,  on  each  and  all  of 
them  in  any  action  or  actions  which  the  plaintiffs  might  after- 
wards bring  against  the  indemnitors  as  joint  trespassers. 
(DiUU  vs.  Pacheo,  21  Cal.  438;  13  Cal.  297.) 

But  the  relation  between  the  indemnitors  and  the  officer  is 
difierent  from  the  relation  between  them  aud  the  plaintiffs. 
The  liability  of  the  former  to  the  plainti£k  arises  out  of  tort; 
while  their  liability  to  the  officer  arises  out  of  contract,  and 
depends  simply  upon  the  terms  of  their  contract.  By  their 
bond  they  contracted  to  save  harmless  the  officer  from  all 
damaj^es,  expenses,  costs,  and  charges,  and  against  all  loss 
and  liability  which  he  might  sustain  or  be  put  to  by  reason 
of  the  sale  of  the  property  claimed  by  the  plaintiffs.  But 
if  the  officer  has  not  sustained  any  damage,  loss,  and  liability, 
there  is  no  breach  of  the  conditions  of  the  bond.  Judgment, 
it  is  true,  has  been  recovered  against  him  on  account  of  the 
acts  for  which  the  bond  was  given;  but  the  plaintiffs  have 
not  averred  in  their  complaint,  and  there  is  conse<juently  no 
proof,  that  the  officer  has  paid  any  part  of  the  judgment, 
or  has  incurred  any  liabiliW  in  consequence  thereof.  On 
the  contrary,  the  officer  himself  has  proved  on  the  trial  that  he 
had  not  paid  anything  on  the  judgment,  and  that  he  was  re- 
leased from  all  liabihty  to  the  plaintiffs  on  account  of  it. 
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Under  these  circumstanoes,  we  do  not  see  that  the  officer 
himself  could  maintain  an  action  upon  the  bond;  and  the  plain- 
tiSa,  as  assimees  of  the  bond,  are  in  no  better  position  than 
the  officer  himself.  If  the  officer  has  not  paid  anything 
on  the  judgment,  and  has  been  released  from  all  liability 
on  account  of  it,  there  is  no  breach  of  the  condition  of  the  bond 
for  which  the  defendants  are  liable.  In  LoU  vs.  Mitchell,  32  Cal. 
24,  the  Court  says:  "The  obligors  do  not  undertake  that  suits 
shall  not  be  brought  against  the  officer,  nor  that  judgment 
shall  not  be  rendered,  nor  that  executions  shall  not  be  issued 
against  him.  On  the  contrary,  the  undertaking  assumes  that 
such  things  shall  or  majr  arise,  and  provides,  if  they  should, 
that  the  obligors  will  indemnify  the  officer  for  any  actual 
damages  that  he  may  sustain  by  reason  thereof.  No  such 
damages  are  averred.     The  complaint  does  not  allege  the 

Eayment  of  the  judgment,  and  consequently  there  has  been  no 
reach  of  the  indemnifyinff  bond.  Tne  Sheriflf  was  not  indem- 
nified against  a  liability,  but  against  actual  damages;  and  he 
sustains  no  damages  until  he  pays." 

We  are  of  opinion  that  the  plaintiff  have  shown  no  cause  of 
action  against  the  defendants  upon  the  bond,  and  that  the 
Court  erred  in  instructing  the  jury  to  return  a  verdict  for  the 
plaintiffis. 

Judgment  reversed  and  cause  remanded. 

We  concur:  Ross,  J.,  McKinstry,  J. 

In  Bank. 


[Filed  August  6,  1880.] 
No.  7070. 

JOHN  SHEEHY,  Petitioneb, 

vs. 

UAMUEL  A.  HOLMES,  Supebiob  Judge,  Bespondent. 

PBTmOM  70B  WbIT  OF    PbOHIBITION. 

Appeal  from  the  Superior  Court  of  Fresno  County. 

Grady  dk  Griffith,  J.  C.  Burch,  and  C.  G.  Sayle,  for  peti- 
tioner. 

H.  J.  Dixon  and  J.  H.  Smythe,  for  respondent. 

By  the  Court: 

In  ibis  cause  no  answer  has  been  filed  by  the  respondent, 
nor  was  there  any  appearance  on  his  behalf  at  the  hearing. 
We  have  examined  the  cas6,  and  think  the  petitioner  enti- 
tled to  the  writ  prayed  for. 

Let  the  peremptory  writ  issue. 
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Depabtment  No.  1. 


[FUed  July  28, 1880.] 

No.  7128. 

ISIDORE  DANTELWITZ,  Appellant, 

vs. 

F.  P.  F.  TEMPLE  et  al.,  Respondents. 

JnsxsDionoN  m  Land  Contest.    The  judicial  department  of  the  Stat«  has 
\o  juriadiction  of  a  contest  between  opposing  applicants  for  the  par* 
chase  of  lands  belonging  to  the  State,  unless  rof  emd  to  it  by  the  proper 
official. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
District,  Los  Angeles  County. 

W.  I.  Hazardy  for  appellant. 

W.  Neely  Johnson,  0.  W.  Nowise,  A.  W.  Button,  and  Thom 
dk  Stephens,  for  repondents. 

By  the  Court: 

The  action  was  dismissed  by  the  Court  below  upon  the 

Sound  that  the  complaint  did  not  show  by  proper  averments 
at  the  alleged  contest  between  the  parties  bad  been,  by 
order  of  the  Surveyor-General,  referred  to  the  Court  for 
trial.  The  judicial  department  of  the  State  has  no  jurisdic- 
tion of  a  contest  between  opposing  applicants  for  the  pur- 
chase of  lands  belonging  to  the  State,  unless  it  has  been 
specially  ref en*ed  to  a  Court  by  the  Surveyor-General  or  Re- 
gister of  the  State  Land  Office,  according  to  the  provisions 
of  the  Act  for  regulating  the  sale  of  such  lands.  It  is  by 
virtue  of  the  order  of  reference  that  a  Court  acquires  juris- 
diction to  hear  and  determine  the  contest,  and,  as  a  jurisdic- 
tional fact,  the  order  must  be  proffered  or  averred  in  the 
com)^laint,  and  proved.  In  Berry  vs.  Cammet,  44  Cal.  347, 
the  Court  says:  "In  order  to  give  a  Court  jurisdiction  of  a 
controversy  arising  between  applicants  for  the  purchase  of 
lands  of  the  State,  the  facts  conferring  jurisdiction  must  be 
stated  in  the  complaint.'*  There  is  no  error  in  the  record.. 
Judgment  affirmed. 

(Morrison,  C.  J.,  sat  in  the  foregoing  case  in  the  place  of 
Ross,  J.,  the  latter  being  disqualified  and  taking  no  part  in 
the  decision.) 
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Abstract  of  Recent  Decisions. 


ADMIRALTY.— 

In  tbe  absence  of  shipping  articles,  the  implied  contract  is 
that  the  mariner  is  to  be  returned  to  the  port  of  shipment.  In 
case  a  Tessel  engaged  in  internal  navigation  is  detained  by  ice, 
the  mariners  should  return  home  by  rail  if  possible.  The  rule 
for  their  compensation  is,  the  amount  of  their  necessary  trans- 
portation and  expenses,  together  with  their  rate  of  wages,  from 
the  date  of  discharge  to  their  arrival  at  port  of  shipment. — 
Worth  vs.  Steamboat  Lioness,  TJ.  S.  Dist.  Court,  E.  D.  of  Mis- 
souri. 

A  part  owner  of  a  vessel  condemned  and  sold  in  Admiralty, 
who  has  a  claim  against  the  vessel  for  his  wages  as  engineer, 
will  not  be  permitted  to  assert  his  claim  in  opposition  to 
creditors,  who,  by  a  State  statute,  have  liens  against  the  vessel 
for  debts  for  which  such  owner  is  personally  liable,  jomtly  with 
the  other  owners.  Any  person  having  an  interest  in  a  fund  in 
the  registry  of  a  Court  of  Admiralty  may  apply  by  petition  to 
have  his  claim  satisfied  out  of  the  fund,  although  he  may  not  be 
entitled  to  prosecute  a  suit  in  Admiralty  to  enforce  his  claim. — 
Petrie  vs.  Tug  Coal  Bluff,  TJ.  S,  Dist.  Ct.,  W.  D.  of  Penn.  Pitts- 
burg Legal  Journal,  June  30,  1880. 

Advances  to  Vessel — Boitombt  Bokd.  While  a  ship  was  in 
her  home  port,  her  master,  who  was  also  her  owner,  borrowed 
money  from  parties  abroad,  and  gave  them  a  written  agreement, 
providing  that  for  such  money  they  should  have,  **  besides  the 
responsibility  of  the  owners,  a  lien  on  the  ship  and  freight,"  that 
the  same  were  hypothecated  to  them,  and  that  he  would  make 
them  a  remittance  of  the  freight  from  Oporto  (the  vessel's  des- 
tination) :  Held^  that  this  instrument  was  not  a  bottomry  bond. 
—The  Brig  E.  A.  Barnard,  U.  S.  Cir.  Ct.,  E.  D.  of  Penn. 
Federal  Reporter,  June  29,  1880. 

Responsibility  fob  Damages.  A  steam  tug  employed  to  tow  a 
canal  barge  into  the  mouth  of  a  canal,  abandoned  her  at  a  dan- 
gerous point  outside  of  the  mouth.  To  escape  the  danger,  the 
master  of  the  barge  endeavored  to  pole  himself  into  the  canal ; 
but  in  consequence  of  not  having  sufficient  force  for  that  pur- 
pose, the  vessel  was  lost.  The  force  would  have  been  sufficient 
for  the  management  of  the  boat,  and  she  would  have  been  safe 
had  she  been  placed  in  the  canal :  Held,  that  the  tug  was  re- 
sponsible.— Eenah  vs.  Tug  John  Markee,  Jr.,  U.  S.  Dist.  Ct.,  E. 
D.  Penna.     Legal  Intelligencer,  July  9,  1880. 

Degiabation — Admission.  Declarations  of  the  master  as  to  the 
cause  of  the  accident,  made  in* -the  absence  of  the  owners  after 
suit  brought,  and  after  he  had  ceased  to  command  the  vessel, 
are  inadmissible.     The  allowance  of   an  amendment  to  the 
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answer,  wiihdiawiiig  an  admiauon  of  a  material  fact  in  the  libel- 
lants'  case,  will  not  relieye  the  respondent  from  its  effect  as  an 
admission,  and  in  a  conflict  of  testunony  it  will  be  considered. — 
lb. 

AGENCY.— 

Where  an  insurance  company  holds  a  person  out  to  the  world 
as  its  financial  agent,  permitting  him  to  make  loans,  and  fore- 
close mortgages  therefor,  and  such  agent  Upon  foreclosing  a 
mortgage  takes  the  certificate  of  sale  in  tiie  name  of  his  principal, 
and  assigns  the  same  to  a  third  party  to  whom  he  had  agreed  to 
sell  the  land,  receiying  from  such  third  party  the  money  for  the 
land,  the  insurance  company,  if  treating  the  agent  as  its  debtor, 
will  be  bound  by  the  acts  of  its  agent,  so  far  as  regards  the  right 
of  such  third  person  to  the  land.  WTiere  another  agent  of  such 
company,  sent  to  procure  a  deed  of  the  land  sold  for  the  use  of 
the  company,  after  being  informed  of  the  sale  of  the  land  to 
another  l^y  itte  former  agent,  demands  of  such  agent  payment  to 
the  company  of  the  consideration  receiyed  for  the  land,  it  will 
be  considered  a  ratification  of  the  first  agent's  acts. — Union  Mut. 
life  Ins.  Co.  ys.  Masten  et  al.,  U.  S.  Cir.  Ct.,  Dist.  of  Indiana. 

An  agent  who  deposits  the  money  of  his  principal  in  a  bank  to 
his  own  credit,  without  the  assent  of  his  principal,  assumes  all 
the  risks  of  the  solvency  of  such  bank;  and  if  the  bank  fails,  and 
the  money  so  deposited  is  lost,  the  loss  falls  upon  the  agent. — 
Sargeant  vs.  Downey,  Sup.  Ct.  Wisconsin. 

AUCTION  SALE— WARRANTY.— 

Where,  at  a  sale  by  auction  of  a  horse  warranted  a  good 
worker,  one  of  the  conditions  of  the  sale  was  that  any  horse  not 
answering  a  warranty  must  be  returned  by  five  o'clock  on  the 
day  after  the  sale,  to  be  tried  by  a  competent  person  appointed 
by  the  proprietors  of  the  repository  where  the  sale  took  place, 
whose  decision  should  be  final :  Held,  that  no  action  could,  in 
the  absence  of  fraud,  be  brought  by  the  purchaser  for  breach  of 
warranty,  the  horse  not  having  been  returned  on  the  day  after 
the  sale. — HinchcHffe  vs.  Barwick,  42  Law  Times,  492. 

BAILMENT.— 

Where  a  bathing  house  manager,  to  induce  the  public  to 
patronize  him,  agrees  to  furnish  a  safe  place  for  the  valuables  of 
bathers,  he  is  a  bailee  for  hire,  and  is  responsible  for  the  loss  of 
such  valuables,  unless  he  can  show  that  the  loss  was  occasioned 
by  force  of  circumstances  beyond  his  control;  and  upon  this 
point  the  burden  of  proof  is  upon  him.  The  fact  that  the  key  of 
the  box  where  the  valuables  were  deposited  was  given  to  their 
owner  does  not  relieve  him  from  his  liability. — Levy  vs.  Appleby, 
New  York  Marine  Court. 

BANKRUPTCY.— 
Mere  suspicion  on  the  part  of  a  creditor  taking  security  for  his 
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debt,  of  the  insolyencj  of  the  debtor,  is  not  sufficient  to  warrant 
the  Court  in  setting  aside  the  security  as  a  fraudulent  prefer- 
ence.— Sanford,  Assignee,  ys.  Fellows,  U.  S.  Cir.  Gt.,  N.  D.  111. 

A  secured  creditor  has  a  right  to  hold  on  to  his  security,  and 
he  cannot  participate  in  composition  proceedings,  neither  can  he 
be  compelled  to  surrender  his  security  and  prove  his  claim  in 
composition,  or  to  have  his  security  valued  and  make  proof  of 
any  balance.  His  failure  to  do  so  cannot  be  taken  as  evidence 
that  he  intends  to  rely  wholly  upon  his  security  for  payment  of 
his  demand. — Cavanna  vs.  Bassett  et  al. ,  U.  S.  Cir.  Ct. ,  W.  D. 

m. 

Proceedings  to  obtain  a  discharge  in  bankruptcy  must  be 
strictly  construed.  The  bankrupt  must  comply  substantially 
^th  all  the  conditions  requisite  and  precedent  to  obtain  his  dis- 
charge. In  order  that  a  contingent  liability — such  as  liability  as 
a  stockholder — may  be  discharged  by  composition  proceedings, 
the  bankrupt  must  include  such  contingent  liability  in  his  state- 
ment of  debts,  and  the  creditors  holding  such  contingent  claim  ' 
must  have  notice  that  a  discharge  from  such  liability  is  sought. 
—Flower  vs.  Greenebaum,  U.  S.  Cir.  Ct.,  N.  D.  111. 

Pbefebemce.  It  is  competent  for  a  creditor  to  institute  a  suit 
against  a  bankrupt  and  obtain  judgment  by  default,  and  issue 
execution;  and  unless  the  bankrupt  does  some  act  by  which  he 
has  in  some  way  participated  in  this  action  of  t^e  creditor,  the 
preference  thereby  acquired  will  be  valid.  The  mere  fact  that 
one  of  the  debtors  announced  his  intention  of  going  to  another 
county,  and  this  intention  was  communicated  to  the  creditor  who 
thereupon  instituted  suit  in  such  county,  with  service  of  process 
upon  such  debtor,  and  thereby  secured  a  speedier  judgment  than 
eould  otherwise  have  been  obtained,  is  not  sumcient  ground 
upon  which  to  base  an  assumption  that  such  debtor  participated 
in  the  act  of  the  creditor,  so  as  to  make  the  preference  void. — 
In  re  BarUiolomew  Bunzi,  bankrupt,  U.  S.  Cir.  Ct.,  S.  D.  Illinois. 

BILLS  OF  EXCHANGE — 

Bills  of  exchange  are  written  orders  or  requests  from  one  party 
to  another  for  the  payment  of  money  to  a  third  person  or  his 
order,  on  account  of  the  drawer ;  and  if  payable  at  sight  or  at  a 
date  subsequent  to  the  acceptance  by  the  drawee,  the  instrument 
must  be  duly  presented  for  payment.  When  a  bill  is  expressed 
to  be  payable  at  a  particular  place  on  demand,  it  is.  always  suf- 
ficient to  prove  that  it  was  presented  there,  to  charge  the  ac- 
ceptor. Where  a  bill  was  adcbressed  to  "  Messrs.  Cox  &  Cowan, 
New  York,  N.  T.,"  and  accepted  by  them  without  explanation  or 
condition,  the  legal  construction  of  the  instrument  is  that  it  be- 
came payable  at  the  place  designated  by  the  address  as  the  place 
where  the  acceptance  took  pla^e. — Cox  et  al.  vs.  National  Bk.  of 
N.  Y.,  U.  8.  Supreme  Ct. 
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COMMERCIAL  PAPER.— 

Coupon  bonds  are  commercial  paper,  and  the  rights  of  holders 
are  regtdated  and  protected  bj  the  law  merchant.  The  holder 
of  commercial  paper,  who  receives  it  only  as  collateral  security 
for  an  antecedent  debt,  is  not  a  holder  for  value;  and  a  title  thus 
acquired  is  subordinate  to  that  of  the  true  owner.  The  holder 
of  such  pa{)er,  who  receives  it  in  discharge  of  an  antecedent 
debt,  and  without  notice  of  a  defect  in  the  title  of  the  person 
from  whom  he  received  it,  has  a  title  superior  to  that  of  the  real 
owner,  although  the  person  from  whom  he  received  it  had  no 
title.  Commercial  paper  in  the  hands  of  one  who  receives  it 
after  maturity  is  subject  to  all  equities  to  which  it  was  subject 
in  the  hands  of  the  person  from  whom  the  holder  received  it, 
whether  the  latter  had  notice  of  such  equities  or  not.  The  holdeir 
of  commercial  paper  who  takes  it  under  due  for  value,  and 
without  notice  of  equities  or  defenses,  may  enforce  payment, 
although  the  person  from  whom  he  received  it  could  not.  The 
general  rule  is  that  the  owner  of  propertjjr  cannot  be  divested  of 
his  title  without  his  consent,  express  or  implied.  But  if  nego- 
tiable paper  be  lost  or  stolen,  and  passed  in  the  ordinary  course 
of  business,  before  maturity,  into  the  hands  of  an  innocent 
holder  for  value,  the  holder,  though  he  takes  it  from  the  finder 
or  the  thief,  gets  a  title  superior  to  that  of  the  real  owner. 
This  exception  to  Uie  generu  rule  exists,  however,  only  where 
the  taking  is  before  maturity;  if  after  maturity,  the  general  rule 
applies,  and  the  title  of  the  real  owner  is  superior  to  that  of  the 
holder. — GreenweU  vs.  Haydon,  Court  of  Appeals  of  Kentucky. 

COMMON  CARRIER.— 

The  liability  of  a  carrier  of  passengers  for  the  safety  of  their 
baggage  does  not  extend  to  the  contents  of  a  trunk  consisting 
of  samples  of  merchandise  belonging  to  a  traveling  salesman; 
but  the  carrier,  by  taking  the  property  into  his  charge  and  put- 
ting it  into  a  warehouse  for  safe  keeping,  assumes  the  relation 
of  an  ordinary  bailee,  and  is  bound  to  take  such  care  of  the  prop- 
erty as  a  man  of  ordinary  prudence  would  of  his  own  under  like 
circumstances. — Penn.  R.  R.  Co.  vs.  Miller,  Sup.  Ct.  Ohio. 

CONGRESS,  POWERS  OF.— 

Municipal  corporations  in  a  Territory  may,  under  appropriate 
legislative  authority,  issue  valid  railroad  aid  bonds.  Congress 
has  sovereign  power  over  the  Territories,  restricted  only  by  the 
express  or  implied  prohibitions  of  the  Constitution.  Although 
the  organic  Act  of  Dakota  contains  no  express  reservation  of 
power  in  Congress,  yet  that  does  not  prevent  Congress  from 
subsequenUy  legislating  directly  for  the  local  government.  It 
may  make  a  void  Act  of  the  Territorial  Legislature  valid,  and  a 
valid  Act  void.  Congress  can  validate  municipal  bonds  subse* 
quently  issued  by  the  officers  of  the  corporation  in  a  Territory 
in  aid  of  a  railroad,  although  when  the  vote  was  taken  there  was 
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no  valid  law  in  ezistenoe  authoriziiig  the  Tote  to  be  taken  or  the 
bonds  to  be  issued,  and  although  the  vote  was  to  donate  the 
bonds  and  Congress  required  the  railroad  coompany  to  give  stock 
in  return. — The  First  National  Bank  of  Brunswick,  Maine,  vs. 
County  of  Yankton,  Dakota,  U.  S.  Sup.  Ct. 

CONTRACTS.— 

A  railroad  company,  in  consideration  of  the  conveyance  to  it 
of  certain  lots  by  the  city,  agreed  to  build  all  its  depots,  both 
freight  and  passenger,  in  a  specified  locality  in  the  city  in  East 
Des  Moines,  and  stated  that  it  would  build  depots  in  no  other 
portion  of  such  city.  It  afterwards  commenced  to  build  depot 
buildings  in  another  part  of  the  city,  in  West  Des  Moines.  In  a 
Buit  brought  by  the  city  for  damages  by  reason  of  violation  of 
the  contract:  Held,  that  the  contract  was  against  public  policy 
and  void,  and  no  action  for  its  breach  could  be  maintained. — 
Williamson  vs.  C.  R.  I.  &  P.  R.  R.  Co.,  Sup.  Ct.  Iowa. 

CORPORATIONS.— 

A  corporation  is  not  to  be  dissolved  by  reason  of  any  misuse 
or  non-user  of  its  franchise  until  the  default  has  been  judicially 
determined  and  declared.  In  order  to  justify  the  inference  that 
a  corporation  has  surrendered  its  franchise,  it  is  not  sufficient 
that  it  has  become  utterly  insolvent,  or  even  that  every  vestige 
of  its  property  has  be^e<i  sold  by  a  Sheriff,  but  it  must  also  have 
lost  all  power  to  continue  or  resume  its  business.  Under  Sec- 
tion 1  of  the  Insurance  Law,  the  order  to  be  made  by  the  Court 
upon  the  petition  of  the  Auditor  in  the  first  instance  is  only  in- 
terlocutory— until  a  full  hearing  can  be  had,  or  otherwise,  as 
the  Judge  may  direct — but  this  has  no  reference  to  the  appoint- 
ment of  a  receiver.  A  receiver  may  be  appointed  only  when 
the  charter  is  forfeited  or  annulled,  or  the  corporation  is  re- 
strained from  further  prosecution  of  its  business,  or  is  dissolved 
as  provided  by  the  statute.  Upon  the  question  of  dissolving  a 
corporation  the  stockholders  are  necessary  parties,  and  are  en- 
titled to  a  hearing;  and  a  decree  rendered  without  making  them 
parties  cannot  be  enforced  against  them. — Ward  vs.  Farwell, 
Sup.  Ct.  111. 

CORPORATIONS— ASSESSMENT  OF  CAPITAL  STOCK.— 

GtLS  companies  were  not  intended  to  be  included  in  the  class 

of   corporations   ''organized    for   purely    manufacturing   pur- 

r98"  mentioned  in  tiie  revenue  law  whose  capital  stock  should 
exempt  from  assessment  for  purposes  of  taxation.  The 
power  of  the  Legislature  is  not  only  plenary  as  to  Uie  manner  in 
which  the  pro})ertj  and  franchises  of  corporations  created  by 
the  State  shall  be  taxed,  but  it  may  also  classify  such  corpora- 
tions  fortfaepurposeaof  taxation. — ^Williams  vs.  Bees  etal.,  TJ.  S. 
Oir.  a..  N.  D.  111. 
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CRIMINAL  LAW.— 

Under  a  statute  providing,  among  other  things,  that  if  any 
licensed  retail  or  bar-room  Uquor  dealer  fails  to  comply  with 
the  provisions  thereof,  he  shall  be  deemed  guilty  of  a  misde- 
meanor and  fined,  etc.  An  indictment  alleging  that  the  defend- 
ant was  a  bar-room  liquor  dealer,  but  which  fails  to  allege  that 
he  was  licensed  as  such,  is  fatally  defective. — Glass  vs.  Common- 
wealth, Sup.  Ct.  Appeals,  Virginia. 

DEED.— 

Where  a  deed  of  conveyance  describes  the  lands  intended  to 
be  conveyed  as  extending  to  the  center  of  a  street  *'  as  to  be  ex- 
tended,'* and  refers  to  a  plat  on  which  the  street  is  traced,  the 
grant  is  subject  to  the  street,  and  the  subsequent  use  of  such 
street  as  a  public  highway  does  not  constitute  a  breach  of  cov- 
enants against  incumbrances,  or  of  general  warranty. — City  of 
Cincinnati  vs.  Brachman  et  al.,  Sup.  Ct.  Ohio. 

DIVORCE.— 

Divorce  Annulled,  Effect  of.  When  a  decree  of  divorce  is 
set  aside  and  annulled,  the  marital  relations  of  the  parties  are 
placed  back  in  the  same  condition  as  they  were  before  the  di- 
vorce was  granted;  and  it  can  make  no  dinerence  that  the  party 
to  whom  the  divorce  was  granted  has  married  in  the  meantime, 
or  that  a  child  has  been  born  as  the  fruit  of  this  second  mar- 
riage; for  the  Courts  cannot  be  divested  of  their  power  to  set 
aside  decrees  of  divorce  by  the  subsequent  acts  of  the  party 
procuring  the  divorce,  or  by  the  subsequent  acts  of  third  per- 
sons.    Comstock  vs*  Adams  et  al.,  Sup.  Ct.  of  Kansas. 

Aqbeement,  When  Vom.  Where  a  divorce  is  vnrongfuUy  ob- 
tained, a  subsequent  agreement  between  the  parties  that  it  shall 
not  be  disturbed  is  against  public  policy,  and  void. — ^Ib. 

Will  of  Husband — ^Right  of  Wife. — ^A  husband  has  not  the 
power  to  exclude  by  will,  against  the  consent  of  his  wife,  her 
right  to  receive,  after  his  death,  one-half  of  his  property,  real 
and  personal,  tdthough  she  may  never  have  been  a  resident  of 
Kansas. — lb. 

DrvoBCE — Jurisdiction — Presumption.  Where  it  is  shown  that 
a  Court  of  a  sister  State  possesses  general  jurisdiction,  includ- 
ing the  power  to  grant  divorces,  and  such  a  Court  grants  a  di- 
vorce and  then  sets  the  same  aside,  it  will  be  presumed,  in  the 
absence  of  anything  to  the  contrary,  that  such  Court  had  the 
power  and  jurisdiction  to  set  aside  said  divorce. — lb. 

EASEMENT.— 

Where  the  owner  of  a  close  and  of  land  wholly  surrounding  it 
grants  ilie  land  surrounding  the  close  and  reserves  the  close, 
the  implied  grant  or  re-grant  of  a  right  of  way  by  the  ^ntee  to 
the  grantor  to  enable  hun  to  get  to  the  reserved  close  is  a  grant 
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of  a  riffht  of  way  for  the  purpose  of  enjoying  the  reserved  close 
in  its  then  state,  and  not  a  general  right  of  way  for  all  purposes; 
so  where  at  the  time  of  the  grant  the  reserved  close  was  used 
for  agricultural  purposes,  the  owner  of  the  reserved  close  and 
his  tenants  were  not  entitled  to  a  right  of  way  thereto  for  the 
purpose  of  using  it  as  building  land. — Mayor  etc.  vs.  Biggs,  42 
taw  Times,  580. 

ELECTIONS.— 

Canvassuio  Votes  Mostlt  Fraudulent — ^Mandamus  Befussd— 
Discretion  oi^  Court.  At  an  election  held  in  the  County  of 
Harper  for  county  officers  and  for  the  location  of  the  county 
seat,  the  returns  made  to  the  canvassing  board  showed  a  vote  of 
2947.  There  were  in  fact  only  about  800  legal  voters  in  the 
county.  On  application  for  mandamus  to  compel  the  board  to 
canvass  these  returns  and  declare  the  result:  Held,  that  not- 
withstanding the  fact  that  the  duties  of  the  board  are  mainly 
ministerial,  and  that  it  is  not  charged  with  the  duty  of  inquiring 
into  the  reception  of  illegal  or  the  rejection  of  legal  votes  or 
fraudulent  practices  at  the  election,  this  Court  will  not,  in  the 
exercise  of  a  sound  discretion,  even  apparently  sanction  so  gross 
an  outrage  on  the  purity  of  the  ballot-box  by  issuing  a  man- 
damus, or  compel,  in  the  name  of  a  technical  compliance  with 
duty,  the  canvass  of  returns  which  are  so  palpably  a  mere  farce 
as  an  expression  of  popular  will,  as  well  as  a  crime  against  re- 
publican institutions:  Held,  further,  that  returns  so  grossly  and 
manifestly  untrue  have  no  force  as  evidence,  and  have  no  value 
in  any  proceeding  to  determine  the  result  of  the  election. — State 
vs.  Stevens  et  al..  Sup.  Ct.  of  Kansas. 

Cakyassdio  Board — Duty  as  to  Returns.  Where  returns  of 
an  election  on  file  in  the  office  of  a  County  Clerk  are  regular  in 
form  and  genuine,  and  the  result  of  the  election  is  not  procured 
through  fraud  or  Ulegality,  it  is  the  duty  Of  a  canvassing  board 
to  canvass  all  the  returns  ;  and  where  the  board  canvasses  only 
a  part,  it  may  be  compelled  by  mandamus  to  discharge  its  whole 
duty,  and  canvass  all. — State  of  Kansas  vs.  Commrs.  of  Hodge- 
man Co.  et  al.,  Sup.  Ct.  of  Kansas. 

Newly  Organized  Counties — Terms  op  Office.  Where  the 
first  election  in  a  newly  organized  county  is  held  for  county 
officers  on  the  Tuesday  succeeding  the  first  Monday  in  Novem- 
ber, the  day  for  holmng  general  elections,  all  county  officers 
then  elected  continue  to  hold  their  offices  until  the  next  gen- 
eral election,  and  until  their  successors  are  elected  and  qualified : 
Comp.  Laws,  1879,  p.  267  §  8.— lb. 

ESTATES  OF  DECEASED  PERSONS.— 

A  specific  bequest  made  in  lieu  of  dower  and  accepted  by 
the  widow  is  not,  by  reason  of  being  in  lieu  of  dower,  entitled 
to  priority  over  debts  and  other  legacies.  It  is  but  a  debt  against 


62  The  Pacific  Coast  Law  Joxtbkal. 

the  estate;  and  if  the  estate  is  insufficient  to  pay  all  the  debts  in 
full,  the  widow  can  be  allowed  only  her  pro  rata  share  with  the 
other  creditors. — Tracy  vs.  Murray,  Sup.  Ct.  Michigan. 

EQUITY.— 

The  jurisdiction  of  a  Court  of  equity  cannot  properly  be  in- 
voked to  adjudicate  upon  the  conflicting  titles  of  parties  to  real 
estate.  That  would  be  to  draw  into  a  Court  of  equity  from  the 
Courts  of  law  the  trials  of  ejectments.  So  where  a  bill  in  equity 
was  filed  to  remove  a  cloud  upon  title,  the  determinatioli  in  that 
case  is  not  res  judicata  as  to  me  title  of  the  parties  so  as  to  be  a 
bar  to  an  action  of  ejectment  for  the  same  land  :  Seld,  that  a 
devise  of  lands  to  a  trustee  for  his  children  giving  him  full  power 
to  dispose  of  all  or  any  portion  of  the  property  devised,  and  in- 
vest the  proceeds  in  sucn  manner  as  he  might  think  proper  for 
their  benefit,  gave  the  trustee  power  to  make  partition  of  such 
lands  between  his  children. — Phelps  et  al.  vs.  Schrader  et  al.,  U. 
S.  Supreme  Court. 

PEDEBAL  COURTS.— 

A  feme  covert,  living  in  the  same  State  with  her  husband,  can 
not  bring  suit  against  him  bv  her  next  friend  living  in  another 
State,  so  as  to  give  the  Federal  Court  jurisdiction.  It  is  not 
such  a  controversy  between  citizens  of  different  States  as  is  con- 
templated by  the  statute.  Even  if  suit  by  next  friend  was  neces- 
sary, the  wife  being  of  the  same  State  as  her  husband,  the  de- 
fendant, would  prevent  the  jurisdiction  of  the  Federal  Court. — 
Buckman  vs.  Palisade  Land  Co.,  U.  S.  Cir.  Court,  Dist.  of  New 
Jersey. 

FRAUDULENT  SALE.— 

Where  the  owner  of  personal  property  makes  an  unconditional 
delivery  thereof  to  his  vendee,  with  intention  to  transfer  the 
title,  a  subsequent  bona  fide  purchaser  from  such  vendee  ac- 
quires a  valid  title,  though  the  owner  was  induced  to  sell  by 
fraud. — Singer  Mfg  Co.  vs.  Sammons,  Sup.  Ct.  Wisconsin. 

An  absolute  sale  of  personal  property  is  fraudulent  per  se  as 
against  subsequent  purchasers  and  creditors  of  the  vendor,  un- 
less possession  of  tne  property  accompanies  the  title ;  but  ti^s 
rule  should  be  strictly  confined  to  that  class  of  cases  to  which  it 
had  been  previously  authoritatively  extended,  and  it  does  not 
apply  to  purchasers  or  creditors  having  actual  notice  of  such  sale. 
— ^Yaumeter  vs.  Estill,  Kentucky  Ct.  of  Appeals. 

HUSBAND  AND  WIFE.— 

Leased  premises  belonging  to  the  wife,  cultivated  by  the  hus- 
band in  his  own  name  and  for  his  own  benefit,  are  not  planta- 
tions of  tiiie  wife  within  the  meaning  of  the  section  of  the  statute 
of  Mississippi,  which  enacts  that  all  contracts  made  by  the  hus- 
band and  wife,  or  either  of  them,  relating  to  the  same,  may  be 
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enforced  and  satisfied  out  of  her  separate  estate.  Where  the 
husband  leased  of  his  wife  plantations  belonging  to  her  separate 
estate,  cultiyating  them  for  his  own  benefit,  and  supplies  were 
famished  him  for  use  on  such  plantations  :  Held,  they  were  not 
pUntation  supplies  for  account  or  benefit  of  the  wife.  A  married 
woman  cannot,  by  her  own  act,  enlarge  her  capacity  to  convey 
or  bind  her  separate  estate. — Bk.  of  America  vs.  Banks,  U.  S. 
Sup.  Court. 

XNTANCY— A70IDANCE  OF  CONTRACT.— 

An  infant  who  has  purchased  personal  property  and  given  a 
mortgage  upon  it  to  secure  the  purchase  money  or  a  part  of  it, 
cannot  avoid  the  mortgage  under  a  plea  of  infancy  without  ren- 
dering void  the  sale  and  losing  his  rights  under  it. — Knaggs  vs. 
Green,  Sup.  Ct.  Wisconsin. 

INSURANCE.— 

Two  or  more  insurance  companies  who  have  paid  for  the  des- 
truction of  property  wrongfully  destroyed  by  a  party,  may  unite 
in  an  action  ro  recover  of  the  wrongdoer  the  amount  of  insurance 
paid.— Swarthout  et  al.  vs.  C.  andN.  W.  Ry.  Co.,  Sup.  Ct.  Wis- 
consin. 

A  policy  of  insurance  provided  that  it  should  become  void  if 
the  house  should  become  vacant  and  unoccupied  :  Held,  that  a 
temporary  absence  by  the  occupants,  where  there  was  no  inten- 
tion to  abandon  the  house  as  a  residence,  did  work  a  forfeiture 
under  the  policy. — Stuptzki  vs.  Transatlantic  Fire  Ins.  Co.,  Sup. 
Ct.  Mich. 

JUDGMENT.— 

No  defense  can  be  made  to  a  ^'ire  facias  to  revive  a  judgment, 
except  upon  matters  arising  subsequent  to  a  judgment.  H  there 
be  objection  to  the  validity  of  the  judgment,  application  should  be 
made  to  have  the  judgment  re-opened.  Where  in  scire  facias  to 
revive  a  judgment,  the  defendant  pleaded  coverture  of  the  maker 
of  the  note  upon  which  judgment  was  rendered,  and  the  plaintiff 
joined  issue  on  such  plea,  instead  of  demurring  or  moving  to 
strike  out,  he  thereby  makes  that  question  one  of  the  issues,  and 
evidence  of  coverture  is  admissible.  It  was  substantially  the 
same  as  if  such  issue  had  been  framed  in  the  original  action. — 
Seymour  vs.  Hubert,  Sup.  Ct.  Penn. 

JURISDICTION.— 

One  of  two  defendants  may  be  sued  in  a  county  where  he  is 
found  and  served  with  process,  although  it  is  not  the  county 
where  he  resides;  and  process  may  then  issue  from  such  county 
to  a  foreign  countv  against  the  other  defendant.  An  objection 
that  the  Court  had  no  jurisdiction  by  reason  of  suing  a  defend- 
ant in  a  foreign  county  should  be  urged  before  judgment  is  ren- 
dered in  the  case.-*In  re  Bartholomew  Bunzi,  bankrupt,  U.  S. 
Cir.  Ct.,  S.  D.  Illinois. 
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LIEN.— 

Under  the  law  of  Lidiana  the  lien  of  an  execution  does  not 
continue  upon  the  issue  of  an  oZias. execution  so  as  to  cut  off  the 
lien  of  another  judgment  creditor  having  an  execution  properly 
in  the  hands  of  an  officer  at  the  expiration  of  the  first  execution, 
unless  there  has  been  a  levy  made  under  the  first  execution 
while  it  was  in  force. — Kregelo  vs.  Adams,  assignee,  U.  S.  Gir. 
Ct.,  D.  Indiana. 

MARRIED  WOMEN.— 

Where  a  married  woman  having  a  separate  estate  executes  a 
promissory  note  as  surety  for  the  principal  maker,  a  presumption 
arises  that  she  thereby  intends  to  charge  her  separate  estate 
with  its  payment;  and  a  Court  of  equity  will  carry  such  inten- 
tion into  effect  by  subjecting  such  estate  to  the  payment  of  the 
debt  in  the  mode  prescribed  by  the  statute.  Levi  vs.  Earl,  30 
Ohio  St.  147,  and  Rice  vs.  Railroad,  32  Ohio  St.  380,  in  so  far 
as  they  conflict  with  the  decision  in  this  case,  are  overruled. — 
Williams  vs.  Urmston  et  al.,  Sup.  Ct.  Ohio. 

MASTER  AND  SERVANT.— 

A  detective  in  the  employ  of  a  railroad  company  engaged  in 
endeavoring  to  discover  persons  guilty  of  obstnicting  the  track, 
and  an  engineer  operating  an  engine  on  such  road,  are  engaged 
in  a  common  employment;  so  that,  under  the  provisions  of  the 
Code,  if  one  is  injured  by  reason  of  the  negligence  of  the  other, 
he%iay  recover  therefor  against  the  common  master. — Pyne  vs. 
C,  B.  &  Q.  R.  R.  Co.,  Sup.  Ct.  Iowa. 

MORTGAGE.— 

A  mortgage  of  lots  in  a  cemetery  used  for  burial  purposes  is 
invalid,  even  in  the  hands  of  a  bona  fide  assignee  for  value;  and 
a  Court  of  equity  will  interfere  by  injunction  to  restrain  a  re- 
moval of  bodies  interred  therein. — Thompson  vs.  Hickey,  N.  T. 
Sup.  Ct. 

The  condition  in  a  mortgage  given  to  secjire»  a  promissoiy 
note,  payable  on  demand,  provided  that  if  the  note  should  be 
paid  "within  sixty  days  after  such  demand"  the  mortgage 
should  be  void :  Held,  that  demand  of  payment  of  the  note  was 
necessary  to  work  a  breach  of  the  condition,  and  that  until  sixty 
days  had  elapsed  after  demand  no  right  of  action  accrued  on  the 
mortgage. — Union  Cent.  Life  Ins.  Co.  vs.  Curtiss,  Sup.  Ct. 
Ohio. 

MUNICIPAL  CORPORATIONS.— 

All  persons  contracting  with  a  municipal  corporation  must  at 
their  peril  inquire  into  the  power  of  the  corporation  or  its  offi- 
cers to  make  the  contract. — City  of  Chicago  vs.  Lithographing 
Co.,  Sup.  Ct.  111. 

Powers  are  conferred  upon  municipal  corporations  for  public 
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purposeB;  and  as  their  legislative  powers  cannot  be  delegated, 
80  they  cannot  be  bargained  or  bartered  away.  They  may  make 
contracts,  but  they  may  not  pass  laws  or  make  contacts  which 
shall  cede  away  or  control  or  embarrass  their  legislatiye  or  gov- 
ernmental powers,  or  disable  them  from  performing  their  legis- 
lative or  governmental  functions.  A  general  clause  in  a  city 
charter  providing  that  it  shall  have  power  to  contract  and  be 
contracted  veith,  etc.,  does  not  confer  upon  siich  city  power  to 
enter  into  a  contract  with  a  gas  company  for  lighting  its  streets 
which  shall  extend  over  a  period  of  thirty  years,  so  as  to  divest 
the  city  of  power  to  exercise  its  discretion  as  to  whether  any  or 
which  of  its  streets  should  be  lighted  with  gas. — East  St.  Louis 
vs.  Gaslight  Co.,  Sup.  Ct.  111. 

MUNICIPIAL  CORPORATIONS,  BONDS  OF.— 

Certain  bonds  issued  by  the  town  of  Menasha  were  declared 
on  their  face  to  be  valid  only  "  when  it  is  thereon  duly  certified 
that  the  conditions  upon  which  they  were  voted,  issued,  and  de- 
posited by  said  town  have  been  peformed."  The  bonds  bore  a 
certificate  which  merely  detailed  the  thing  required  by  the  rail- 
road proposition  to  be  done,  and  certified  that  all  these  things 
had  been  done:    Heldy.i}ia.t  the  bonds  were  *'  duly  "  certified. 

The  railroad  proposition  authorized  and  required  the  trustee 
bank,  which  held  the  bonds  in  escrow  during  construction  of 
the  railroad,  to  thus  certify  on  the  bonds  when  a  certificate, 
signed  by  the  chairman  of  the  town  and  president  of  the  railroad 
company,  that  these  things  had  been  done,  should  be  filed  in  the 
bank.  The  trustee  spread  on  the  bonds  a  copy  of  their  certifi- 
ficate,  and  only  certified  that  the  original  was  filed  in  the  bank: 
Held,  that  the  trustee  certified  the  facts  themselves,  in  legal 
elTecty  and  that  his  statement  of  what  they  proved  was  unneces- 
sary. The  cert^cate  filed  in  bank  was  signed  in  the  names  of 
the  company  by  its  president:  Held,  this  was  a  certificate  of 
the  president.  After  the  bonds  were  voted,  the  company's  name 
was  changed,  but  the  organization  remained  the  same:  Held, 
that  the  change  of  name  did  not  affect  the  validity  of  the  bonds. 
After  the  bonds  were  voted  and  before  their  issue,  the  company, 
under  legislative  authority  given  prior  to  the  vote,  made  two 
consolidations  with  other  companies :  Held,  that  the  bonds  issued 
to  the  consolidated  corporation  were  valid:  County  of  Scotland 
vs.  Thomas,  94  U.  S.  682,  and  Wilson  vs.  Salamanca,  99  U.  S. 
504  affirmed.  The  bonds  in  suit  are  valid  and  completely  exe- 
cuted as.  commercial  paper;  and  the  buyer  need  not  inquire  into 
the  truth  of  the  facts  certified :  Anthony  vs.  Jasper  County  (1880) 
affirmed. — Town  of  Menasha  vs.  Hazard,  U.  S.  Sup.  Ct. 

MUNICIPAL  ORDINANCE.— 

Where  proeeontions  were  commenced  against  a  person  for 
violation  of  a  city  ordinance,  and  while  such  prosecution  was 
pending  on  appeal  from  the  magistrate,  the  ordinance  itself  was 
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repealed,  without  any  clause  reserving  the  right  to  prosecute 
for  past  violations;  such  repeal  rendered  the  Courts  pow- 
erless to  proceed  further  against  the  offender  in  such  prosecu- 
tions; it  blotted  out,  as  it  were,  his  guilt.  The  repeal  of  the 
repealing  ordinance  at  a  subsequent  meeting  of  theCitj  Council, 
and  enacting  an  oi'dinance  that  the  first  repeal  shall  not  affect 
prosecutions  for  prior  violations  of  the  ordinance,  will  not  de- 
stroy the  effect  of  the  first  repealing  ordinance  as  to  such  acts, 
or  aid  the  further  prosecution  of  suits  already  begun. — ^Day  vs. 
City  of  Clinton,  111.  Appellate  Court,  Third  Dist. 

PAROL  EVIDENCE.— 

The  testatrix  executed  two  testamentary  documents,  in  the 
first  of  which  she  appointed  executors  and  disposed  of  the  resi- 
due of  her  estate.  In  the  second  she  appointed  no  executors, 
neither  did  the  document  contain  any  words  of  revocation  ;  the 
principal  legatees  were  the  same  in  both  documents,  and  in  the 
second  the  residue  was  not  specifically  disposed  of  :  Held,  that 
there  was  sufficient  ambiguity  on  the  face  of  the  instruments  to 
warrant  the  admission  of  parol  evidence  in  order  to  ascertain 
what  were  the  intentions  of  the  testatrix,  whether  the  last  instru- 
ment was  to  be  in  substitution  of  the  first,  or  whether  both  were 
to  be  taken  as  together  constituting  the  last  will  of  the  deceased. 
Jenner  vs.  Furch  etal.,  English  Probate,  Divorce  and  Admiralty 
Division. 

PATENT  LAW.— 

A  device  which  is  merely  the  result  of  mechanical  skill  is  not 
patentable.  A  device  for  cleaning  windows,  consisting  of  a 
handle  or  holder  with  an  elastic  or  rubber  strip  attached  to  one 
edge,  with  a  tubular  rubber  bearing  or  support  therefor,  em- 
bodies nothing  but  mechanical  skill,  and  is  not  patentable. — 
Window  Cleaner  Co.  vs.  Bosley,  U.  S.  Cir.  Ct.,  N.  D.  Illinois; 
Federal  Hep.  574. 

Imfrinoemekt — Measure  of  Damaoes.  The  rule  is  that  the 
measure  of  profits  as  distinguished  from  damages  for  which* an 
infringer  is  responsible  is  the  aggregate  of  gains  or  savings  which 
be  has  made  from  the  use  of  any  other  device  or  process  exist- 
ing at  the  time  capable  of  accomplishing  the  same  purpose  or 
attaining  the  same  result,  and  free  and  open  to  public  use. — 
Locomotive  Safety  Truck  Co.  vs.  Penn.  R.  R.  Co.  Opinion  by 
Strong,  J.  Cir.  Ct.  E.  D.  Penn.  Legal  Intelligencer,  June  18, 
1880. 

PENSION— FRAUD.- 

The  third  section  of  the  Act  of  1863,  prohibiting  anv  person 
from  doing  any  of  the  acts  prohibited  by  Section  1  of  the  same 
Act,  when  taken  in  connection  with  Said  Section  1,  which  pro- 
hibits any  person  in  the  military  or  naval  service  of  the  Uni^d 
States'  from  knowingly  presenting  any  fraudulent  claim  against 
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the  Gkyvemment,  is  broad  enough  to  include  the  offense  of  pro- 
cuiing  a  fraudulent  daim  for  pension.  Although  the  fraud  in 
obtaining  the  entrj^  of  the  name  of  the  defendant  upon  the  pen* 
fdon  roll  and  the  issuance  of  a  certificate  thereon  is  barred  by 
the  Statute  of  LimitationB,  yet  every  time  the  defendant  made  a 
claim  upon  that  genuine  certificate,  his  name  being  entered  upon 
the  pension  roll,  he  presented  a  claim  against  the  Goyemment 
which  he  knew  was  false  and  fraudulent,  and  hence  committed 
one  of  the  offenses  described  in  the  statute. — United  States  tb. 
Coggin,  U.  S.  Cir.  Ct.,  B.  D.  Wisconsin. 

PRACTICE.— 

A  decree  entered  by  consent  may  be  appealed  from.  If,  when 
the  case  reaches  this  Court,  it  appears  that  the  decree  appealed 
from  was  assented  to  by  the  appellant,  this  Court  cannot  con* 
aider  any  errors  assigned  which  were  in  law  waived  by  the  con* 
sent,  but  it  must  ntiR  receive  and  decide  the  case.  If  all  the 
errors  complained  of  come  within  the  waiver,  the  decree  below 
will  be  affirmed,  but  only  after  hearing.  Parties  to  a  suit  have 
a  right  to  agree  to  anything  they  please  in  reference  to  the  sub* 
ject-matter  of  their  litigation;  and  the  Court,  when  applied  to, 
will  ordinarily  give  effect  to  their  agreement,  if  it  comes  within 
the  genen^  scope  of  the  case  made  by  the  pleadings.  So  it  was 
competent  for  tne  parties  in  this  case  to  consent  to  a  decree  of 
sale  without  any  specific  finding  as  to  the  amount  due  on  the 
mortgage  debt,  or  without  giving  a  day  of  payment.  Where 
persons  are  made  nominal  defendants  according  to  the  plead* 
ings,  but  in  the  course  of  the  proceedings  they  voluntarily  range 
themselves  on  the  same  side  of  the  subject-matter  with  the 
plaintiff,  thereby  leaving  the  real  issue  a  contest  between  citi* 
zens  of  different  States,  the  Federal  Courts  have  jurisdiction. — 
Pacific  B.  R.  Co.  of  Missouri  vs.  Ketchum  et  al.,  IT.  S.  Supreme 
Court. 

A  complainant  who  has  two  suits  pending  for  the  same  cause 
at  the  same  time  vrill  be  put  to  his  election  as  to  which  he  will 
prosecute;  and  the  right  to  put  complainant  to  an  election  is 
not  confined  to  suits  brought  in  our  own  Courts,  but  he  may  be 
compelled  to  elect  whether  he  will  proceed  in  this  or  in  a  foreign 
Court.  The  complainants  may  be  put  to  their  election  after  answer 
by  order,  upon  motion.— Cent.  R.  R.  Co.  vs.  N.  J.  W.  L.  R.  R. 
Co.,  Court  of  Chancery,  New  Jersey. 

A  trial  Court  may,  in  the  exercise  of  its  discretion,  grant  a 
new  trial  when  convinced  of  errors  in  its  charge,  even  if  the  at* 
tention  of  the  Court  was  not  called  to  the  error  complained  of; 
bat  this  Court  can  only  act  upon  bills  of  exception  showing  the 
errors  complained  of.' — P.,  C.  and  St.  L.  R.  R.  Co.  vs.  Heck, 
U.  S.  Sup.  Ct. 

RAILROADS.— 
Although  the  charter  of  the  railroad  corporation  is  a  contract. 
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yet  it  is,  bj  necessary  implication,  subject  to  the  legislative 

Kwer  of  the  State  to  define,  prohibit,  and  punish  extortion. — 
.  Cent.  B.  R.  Co.  vs.  The  People.  Sup.  Ct.  HI. 

A  railroad  company  not  only  cannot  discriminate  between  ex- 
press companies  by  excluding  one  and  allowing  another  to  do 
business  on  its  road,  but  it  cannot,  though  desiring  to  do  busi- 
ness itself,  exclude  from  its  trains  the  competition  of  an  express 
company  desiring  to  transmit  goods  over  its  road,  though  the 
exclusion  is  intended  to  be  of  all  express  companies,  without 
discrimination. — Southern  Ex.  Co.  vs.  Nashville  and  Chatta- 
nooga etc.  R'y,  U.  S.  Cir.  Ct.,  Dist.  of  Kentucky.  Weekly  Cin. 
Law  Bulletin,  June  7,  1880. 

RECOKDS.— 

Where  a  statute  required  the  register  of  deeds  to  keep  an 
entry  book,  in  which  it  was  his  duty  to  enter  the  dates  of  deeds 
and  mortgages  left  for  registration,  the  names  of  the  parties, 
situation  of  the  lands,  etc.,  and  the  instruments  were  afterwards 
recorded  at  length  in  proper  books,  the  fact  that  in  copying  a 
mortgage  left  for  record,  the  name  of  the  mortgagee  was  omitted 
by  mistake,  it  having  been  properly  entered  in  the  entry  book, 
will  not  defeat  it  as  to  subsequent  purchasers  of  the  land.  The 
two  books  together  supplied  the  necessaiy  information. — Sinclair 
vs.  Slawson,  Sup.  Ct.  Michigan. 

BEGISTBT  LAW.— 

Chapter  235,  Laws  of  1879,  requiring  the  previous  registration  of 
an  elector,  to  entitle  him  to  vote  at  an  election  whether  possible 
or  impossible,  is  in  conflict  ynth  Section  1,  Articled,  of  the  State 
Constitution,  because  it  disenfranchises  a  constitutionally  quali- 
fied elector,  against  his  will  and  without  his  fault,  and  in  certain 
cases  imposes  an  impossible  condition  upon  the  exercise  of  a 
constitutional  right,  and  because  it  provides  no  method,  chance, 
or  opportunity  for  an  elector  whose  registration  was  impossible 
to  prove  his  qualifications  to  vote  on  the  day  of  election . — Dells 
vs.  Kennedy,  Sup.  Ct.  Wisconsin.     Opinion  filed  June  23,  1880. 

SUBETY.— 

A  surety  cannot  be  held  if  the  creditor  varies  the  contract  so 
as  to  impose  increased  risk.  So  where  A  became  surety  for  B 
to  the  extent  of  $5,000  in  value  of  watehes,  to  be  consigned  by 
C,  and  it  appeared  that  during  the  continuance  of  the  contract 
B  had  on  hand  more  than  $5,0^  worth  of  watehes,  though  at  the 
time  of  his  failure  the  indebtedness  was  less  than  that  sum,  it 
was  held  that  A  was  discharged  from  liability. — ^Brez  vs.  Warner, 
Sup.  Ct.  Penn. 

WASTE.— 

Where  a  senior  mort^gee  purchases  the  equity  of  redemption 
in  the  mortgaged  premises,  and^lects  to  keep  his  mortgage  alive 
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ftnd  subsisting,  notwithstanding  his  purchase  of  the  equity  of  re- 
demption, he  will  not  be  allowed  to  commit  waste  upon  the 
mortgaged  premises,  to  the  detriment  of  a  junior  mortgagee;  and 
if  he  does  so,  he  will  be  accountable  therefor  to  the  junior  mort- 
gagee.^^ott  vs.  Webster,  Sup.  Ct.  Wisconsin. 


Queries. 

Edftob  Pacific  Coast  Law  .Journal:  A  careful  perusal  of  the 
decision  of  the  Supreme  Court  in  the  case  of  Earle  vs.  Board  of 
Education  raises  many  doubts  in  my  mind  about  the  constitu- 
tionality of  many  Acts  of  the  last  Legislature.  What  seems  to 
me  particularly  important  is  the  question  as  to  whether  any  por- 
tion of  the  Codes  could  be  amended,  and  pass  current  as  law 
when  necessary  to  read  the  amendment  with  the  Code,  or  any 
chapter  thereof.  Will  you  please  inform  me  through  your  jour- 
nal whether  you  have  bestowed  any  thought  upon  Uiis  point? 

X.  T.  Z. 

There  is  no  doubt  in  our  mind  upon  this  point — to-wit,  that 
there  can  be  no  such  thing  as  an  amendment  or  revision  of  any 
law  depending  upon  the  old  Constitution  for  its  validitv. 

We  nave,  in  a  former  article  (see  **  Current  Topics"),  said  as 
much  upon  the  subject  as  our  space  would  allow;  and  we  can 
only  reiterate  here  that  all  these  so-called  amendments  must  fall 
to  the  ground.  It  is  held,  we  believe,  in  all  the  States,  that 
'*  an  Act  should  state  on  its  face  the  law  it  creates  or  con- 
stitutes, and  a  new  statute  must  be  complete  in  itself.  No  at- 
tempt at  revision  or  amendment  can  stand  as  such,  but,  as  pro- 
vided by  Article  lY,  Section  24,  must  be  set  out  at  length  as 
revised.  Upon  the  first  point  we  refer  to  the  following  authori- 
ties, which  we  think  will  bear  us  out:  33  Lid.  507;  28  Ind.  383; 
50  Lid.  203,  70  111.  397;  40  Ala.  100;  30  Mich.  529;  13  Mich. 
497. 

If  the  Supreme  Court  should  not  regard  as  obiter  dictum  the 
allusion  to  the  Political  Code  as  one  Act,  then  it  would  seem  to 
follow  that  any  section  or  chapter  of  that  Code  could  not  be 
amended  without  re-enacting  the  whole  Code.  It  would  be 
sufficient,  however,  to  hold  that  the  Political  Code,  read  together 
with  a  new  law,  as  the '  *  Traylor  Act,"  could  not  constitute  a  *  *  gen- 
eral law,"  for  the  particular  reason  that  the  Political  Code 
involves  so  many  special  f  eattures  that  it  comes  within  the  inhibi- 
tion of  the  new  Constitution,  and  cannot  be  bettered  by  any 
void  enactment,  or,  in  our  opinion,  by  any  valid  enactment. 
Unless  as  an  entirely  new  Act,  complete  in  itself,  it  ceases  to  em- 
brace any  special  features,  and  assumes  the  grade  of  a  ''general 
law." — [Edftob  Pacific  Coast  Law  Joubnal.] 
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Legal  FaoetiaB. 


A  Justice  of  the  Peace  told  a  culprit  that  he  should  have  to 
"  bind  him  over  to  await  the  action  of  the  grand  jury,"  where- 
upon the  culprit  said:  "Ton  need'nt  do  that,  'squire.  I'll  wait 
their  action  without  any  binding,  and  they  need'nt  be  in  any 
hurry,  either.     I'll  wait  years  for  them." 


Learnino  to  Pass  Sentence. — When  our  lamented  Judge  Man- 
niere  was  on  the  Circuit  Bench  of  this  county,  a  German  from 
one  of  the  interior  towns  of  the  county,  who  had  just  been  elected 
as  justice  of  the  peace,  but  had  never  tried  a  case,  came  into  his 
Court  to  witness  a  trial,  so  that  he  might  know  how  to  proceed 
when  he  should  be  called  upon  to  administer  justice.  It  so 
happened  that  he  was  present  during  the  last  day  of  the  celebrated 
Hopps'  murder  trial,  and  heard  Judge Manniere  sentence  Hopps 
to  be  hung.  About  ten  days  after  this  his  first  case  came  on 
for  trial.  It  was  upon  a  note  of  hand,  and  amounted  to  $12.25. 
Addressing  himself  to  the  defendant  Hass,  he  said:  *'  Stand  up! 
What  has  the  prisoner  to  say  why  the  sentence  of  the  Court  should 
not  be  pronounced  upon  him?"  The  poor  defendant,  fright- 
ened by  the  solemn  manner  of  the  Justice,  said  he  had  nothing 
to  say.  "Then,"  said  the  Justice,  "it  is  the  sentence  of  the 
Court  that  you  pay  to  the  plaintiff,  John  Dedrich,  the  sum  of 
$12.25  and  $2.30  costs,  and  may  God  Almipfhty  have  mercy  on 
your  soul  I" — Chicago  Law  Journal, 


A  lawteb's  wit  sometimes  does  more  than  enliven  a  dull  hour 
in  Court.  It  so  opens  the  eyes  of  the  Judge  that  he  sees  with 
clearness  a  point  that  otherwise  he  would  have  ignored.  An 
illustration  of  this  penetrating  wit  once  occured  at  the  trial  of  a 
sailor  in  a  New  England  seaport.  The  sailor,  after  having  drank 
to  excess  in  a  low  saloon,  had  quarreled  with  the  landlord,  and 
beaten  him  severely  with  a  bottle  snatched  from  the  bar.  As 
the  case  admitted  of  no  legal  defense,  the  sailor's  lawyer,  put- 
ting in  a  plea  of  guilty,  addressed  himself  to  the  Court  in  order 
to  secure  as  light  a  sentence  as  possible.  He  urged  that  the 
prisoner  had  acted  under  the  influence  of  liquor,  and  very  poor 
liquor  at  that.  "  But,  sir,"  said  the  Court,  not  inclined  to  view 
the  appeal  with  favor,  "  we  are  to  consider  the  aggravated  char- 
acter of  the  offense.  Your  client  admits  he  assaulted  this  man 
with  a  bottle."  "  Yes,  your  Honor,"  interposed  the  witty  law- 
yer, "we  admit  all  that;  but  I  beg  you  to  remember  that  this 
man  first  assaulted  my  client  with  Us  contents,"  The  Court 
smiled  at  this  unexpected  point,  and  Jack  got  the  benefit  of  it 
in  a  light  sentence. 


hdlxt  ^0^»t  ^m  l0ttmal 


Vol.  VI.  SEPTEBffBER  4,  1880.  No.  2. 

Current  Topics. 

We  again  present  our  subscribers  with  a  double  number, 
for  the  purpose,  of  publishing  all  decisions  down  to  date. 


In  beginning  a  new  volume  we  have  no  promises  to  make, 
except  that  we  shall  provide  as  complete  a  law  journal  as  any 
in  the  country,  and  will  be  governed  in  a  great  measure  by 
the  quantity  of  matter  at  hand.  Of  course,  to  the  decisions 
of  our  own  Supreme  Court  must  be  given  the  precedence. 
All  other  decisions  of  Courts  on  this  Coast  will  be  given  in 
full  when  space  will  permit;  and  if  not,  then  a  full  digest  will 
be  furnished.  In  the  main,  the  questions  passed  upon  by 
the  Courts  of  other  States  have  no  direct  bearing  upon  our 
practice  in  California,  and  hence  an  abstract  of  those  which 
may  by  any  possibility  bear  upon  our  system  will  be  suffi- 
cient. Whatever  may  be  of  practical  value  to  the  practitioner 
will  appear  in  our  pages,  and  a  suggestion  of  points  upon 
which  authorities  may  be  desired  will  be  carefully  followed, 
and  our  exchanges  scanned  for  decisions  upon  those  points. 


We  are  now  removing  our  offices  to  538  Sacramento  Street, 
near  Montgomery,  being  compelled  to  provide  more  space 
and  greater  accommodations  for  out  increased  business. 
This  fact  causes  us  to  rejoice  that  we  have  succeeded  in  giv- 
ing entire  satisfaction,  and  that  our  Work  is  well  done,  as  we 
intended  it  should  be.  We  would  be  glad  to  welcome  our 
patrons  and  friends  at  our  new  quarters. 


The  rules  of  law  adopted  in  the  United  States  in  relation 
to  the  responsibility  of  carriers  for  injuries  to  passengers,  to 
the  effect  that  the  breaking  down  of  the  carrier's  vehicle  or 
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the  giving  way  of  his  road  v&  prima  fade  evidence  of  negligence, 
and  that  a  carrier  of  passengers  is  bound  to  more  than  ordinary 
care,  are  denied  by  the  Court  in  the  case  of  Grand  Rapids  and 
Indiana  B.  R.  Co.  vs.  Evntley,  38  Michigan,  537.  It  was 
held  that  passenger  carriers  are  liable  only  where  there  has 
been  actual  negligence  of  themselves  or  their  servants.  If 
they  exercise  their  functions  in  the  same  way  with  prudent 
railway  companies  generally,  and  furnish  their  road  and  run 
it  in  the  customary  manner  which  is  generally  found  and  be- 
lieved to  be  safe  and  prudent,  they  do  all  that  is  incumbent 
upon  them. 

The  Albany  Law  Journal  of  August  7,  1880,  states  with 
confidence  that  the  old  English  rule  is  the  law  as  adminis- 
tered in  the  Supreme  Court  of  the  United  States  and  the 
highest  Court  of  every  State  in  the  Union,  except  Michigan. 
Lord  Mansfield  and  Lord  EUenborough  held,  in  the  case  of 
a  stage-coach,  that  a  carrier  was  bound  to  look  ouf  for  the 
safety  of  his  passengers  as  far  as  human  care  and  foresight 
could  go,  and  that  the  breaking  down  of  this  means  of  trans- 
portation WBLS  prima  facie  evidence  of  negligence  on  his  part. 
"  But,  continues  the  Journal,  *'  modem  English  Judges,  with 
their  pockets  full  of  railroad  shares,  have  diminished  the 
carrier's  liability,  even  when  he  drives  his  carriage  by  steam 
at  the  rate  of  six  times  the  speed  of  the  old  stage-coach,  to 
that  of  ordinary  care."  If  the  present  railroad  bed  were  in 
the  same  condition  as  the  old  stage-coach  road,  there  might 
be  considerably  more  care  required  in  running  steam  cars 
over  them  at  six  times  the  speed  of  the  old  lumbering  coach. 
The  comparison  is  odious,-  and  we  opine  that  it  has  been  the 
change  of  circumstances  which  has  induced  English  Courts 
to  modify  the  rule.  At  all  events,  the  reason  given  why 
modem  English  Judges  have  changed  the  rule  cannot  be  ap- 
plied to  American  Judges  outside  of  Michigan,  because  the 
rule  has  not  been  modified. 


Some  of  our  exchanges  have  considerable  to  say  upon  the 
subject  of  dissenting  opinions,  and  we  gather  that,  in  the 
press  of  business,  judgments  have  sometimes  been  hastily 
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prepared  and  without  mach  discussion,  and  the  decisions  of 
a  Court  of  last  resort  are  sometimes  based  upon  erroneous 
and  even  contradictory  doctrine.  But  the  dissenting  opinion 
comes  in  as  a  corrective,  and  presents  to  the  Bar  reasons 
which  militate  against  the  opinion  of  the  majority.  Where 
the  opinion  of  a  Supreme  Court  is  clearly  erroneous,  and  the 
dissenting  opinion  as  clearly  within  the  reason  of  the  law, 
the  question  as  to  what  value  should  be  attached  to  the  de- 
cisions of  Courts  of  last  resort,  presenting  the  anomaly  of 
palpable  error,  might  arise. 

There  is  nothing  dangerous  in  the  fact  that  Supreme  Courts 
occasionally  render  erroneous  decisions — that  is  to  say,  erro- 
neous as  to  the  opinions  of  others,  basing  a  dissent  upon  a 
different  construction  of  the  law — for  the  reason  that  Courts 
of  last  resort  are  not  supposed  to  decide  with  mathematical 
certainty,  but  are  intended  to  bring  about  a  final  conclusion 
of  the  controversy  between  the  parties.  In  view  of  the  falli- 
bility of  human  judgments,  error  cannot  be  urged  in  dis- 
paragement of  any  Court  of  last  resort.  Such  Court  may, 
where  serious  error  has  been  pronounced,  and  upon  its  own 
volition,  reconsider  the  error,  and  make  the  erroneous  de- 
cision conform  to  sound  reason.  This  has  been  done  on 
several  occasions,  but  not  so  frequently  as  to  seriously  give 
room  for  doubt  as  to  the  value  of  majority  decisions. 

We  are  on  the  whole  better  pleased  that  Courts  of  last 
resort  feel  at  liberty  to  review  their  own  decisions — that  is, 
to  a  certain  extent — ^for  it  might  be  that  an  Unintentional  in- 
justice would  be  committed  and  perpetuated  if  they  were 
bound  by  iron  bands.  There  is  nothing  but  calm  and  grave 
deliberation  that  can  be  relied  upon  in  important  cases;  and 
so  long  as  the  great  cry  of  economy  affects  even  our  ju- 
diciary, we  must  expect  that  there  will  be  a  saving  at  the 
spigot  and  waste  at  the  bung.  Of  course  if  the  people  are 
satisfied,  no  person  has  the  right  to  complain;  but  we  refer  to 
the  matter  because  we  have  heard  many  complaints  about 
judicial  innovations,  etc.,  which  have  no  basis  in  fact,  how- 
ever much  the  appearances  may  justify  the  conclusion. 
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Supreme  Court  of  California. 

Departbient  No.  2. 


[FUed  July  30,  1880.] 
No.  6553. 

O.  P.  GOODHUE,  Appellant, 

vs. 

OWEN  KING  ET  AL.,  Respondents. 

JuDOiffSNT  cannot  be  collaterally   attacked  by  proceedings  in  bankruptcy. 
JuBZBDicnoM  of  District   Court  not  ipso  facto  affected  by  proceedings  in 
bankruptcy. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
Distorict,  Placer  County. 

B,  F.  Myers,  for  appellant. 
Hale  &  Uraig,  for  respondents. 

Myrick,  J.,  delivered  the  opinion  of  the  Court: 

On  March  23,  1878,  plaintiff  commenced  an  action  against 
one  Bice  to  recover  1390.32  upon  a  promissory  note,  with  in- 
terest and  costs.  On  the  same  day  an  attachment  was  issued. 
March  25,  1878,  Rice  and  the  defendants.  King  and  Mitchell, 
gave  a  bond  for  the  payment  of  any  judgment  which  plaintiff 
might  recover,  and  no  property  was  seized  under  the  attach- 
ment. Rice  made  no  defense  to  the  action,  and  on  the  1st 
of  June,  1878,  plaintiff  recovered  judgment  against  Rice  for 
$407,  and  $26.99  costs. 

This  action  is  upon  the  bond  executed  by  Rice  and  the 
defendants.  The  defendants  here  set  up  the  following  as  a 
defense  and  bar  to  the  action:  Before  the  recovery  of  the 
judgment — ^to-wit,  May  4, 1878 — ^Rice  filed  his  petition  in  bank- 
ruptcy in  the  United  States  District  Court,  and  was  by  that 
Court  adjudged  a  bankrupt.  In  due  course  he  executed  an 
assignment  of  his  property,  and  on  the  16th  of  November, 
1878,  filed  his  petition  for  discharge,  which  is  still  pending. 

The  Court  below  gave  judgment  for  the  defendants.  This 
was  an  error.  Rice  did  not  plead,  in  the  suit  against  him, 
the  pendency  of  the  bankruptcv  proceedings.  It  does  not 
appear  but  that  the  plaintiff  obtained  leave  of  the  United 
States  District  Court  to  prosecute  his  suit  to  judgment,  to 
the  end  that  he  might  avail  himself  of  his  secun^.  The 
bond  was  not  a  forthcoming  bond,  but  was  a  bond  to  pay 
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any  iudgmeut  that  plaintiff  might  recover.  He  has  recovered 
a  judgment. 

The  proceedings  in  bankruptcy  did  not  ipso  facto  affect  the 
jurisdiction  of  the  Fourteenth  District  Court;  therefore  its 
judgment  cannot  be  collateraJlj  attacked. 

The  cases  cited  by  respondent,  100  Mass.  452,  and  59  N.  Y. 
233,  are  not  in  point. 

Judgment  reversed  and  cause  remanded. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 


Department  No.  2. 


[Filed  August  11,  1880.] 

No.  10,512. 

THE  PEOPLE,  Kespondent, 

vs. 

JOHN  H.  GILBERT,  Appellant. 

Cbiminax.  Law.  Under  Section  1164  of  the  Penal  Code,  a  verdict  does  not  be- 
come final  nntil  recorded  in  the  minntes,  read  therefrom  to  the  jury, 
and  assented  to  by  them.  And  where  the  jury  waa  discharged  before 
their  verdict  had  been  so  recorded  and  the  prisoner  sentenced,  it  was 
held  that  the  Court  had  no  right  to  pronounce  judgment  until  there 
was  a  complete  verdict;  and  the  prisoner  should  be  discharged. 

Appeal  from  the  Superior  Court  of  Tolo  County. 

AUornet/'General  Hart,  for  respondent. 
Hudson  Grant,  for  appellant. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  is  charged  in  the  indictment  with  the  em- 
bezzlement of  a  horse  of  the  value  of  ninety  dollars.  He 
pleaded  not  guilty,  and  the  case  was  tried  and  submitted  to 
the  jury.  Alter  consultation  the  jury  came  into  Court,  and 
the  foreman  handed  to  the  clerk  a  scrap  of  paper  on  which 
was  written  these  words:  **  We,  the  jury,  find  the  defend- 
ant guilty  as  indicted,  to  the  sum  of  190.  (Signed.)  L.  B. 
Adams,  Foreman."  The  clerk  read  that  to  the  jury,  and 
they  ''  assented  that  it  was  their  verdict,  and  were  discharged 
by  the  Court.  The  verdict  was  not  recorded  by  the  clerk 
in  the  lAinutes  until  after  the  jury  had  been  discbarged  and 
had  left  the  court-room;  nor  was  it  ever  read  to  me  jury 
after  it  was  recorded,  nor  did  they  ever  assent  that  it. was 
their  verdict,  as  recorded  by  the  clerk." 

When  the  defendant  was  called  for  sentence,  his  counsel 
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moved  the  Court  for  a  judgment  of  acquittal  and  discharge, 
which  the  Court  oyerruled,  and  sentenced  the  defendant  to 
imprisonment  in  the  State  Prison. 

The  defendant  duly  excepted,  and  we  think  the  exception 
should  be  sustained. 

Section  1164  of  the  Penal  Code  provides  that  "  when  the 
verdict  given  is  such  that  the  Court  may  receive,  the  clerk 
must  immediately  record  it  in  full  upon  the  minutes,  read  it 
to  the  jury,  and  inquire  of  them  whether  it  is  their  verdict. 
If  any  juror  disagree,  the  fact  must  be  entered  upon  the 
minutes,  and  the  jury  again  sent  out;  but  if  no  disagreement 
is  expressed,  the  verdict  is  complete,  and  the  jury  must  be 
discharged  from  the  case."  Unless  we  mistake  the  import 
of  this  provision,  a  verdict  in  such  a  case  as  this  does  not 
become  final  until  recorded  in  the  miAutes,  read  therefrom 
to  the  jury,  and  assented  to  by  them.  Until  that  is  done 
any  juror  may  dissent;  and  it  is  only  after  the  verdict  has 
been  so  recorded,  read,  and  assented  to,  that  the  Court  is 
authorized  to  discharge  the  jury.  Before  that  the  verdict  is 
incomplete.  If,  after  it  has  been  recorded  and  read  to  the 
jury  as  recorded,  "no  disagreement  is  expressed,  the  ver- 
dict is  complete,  and  the  jury  must  be  discharged  from  the 
case." 

On  behalf  of  the  people  we  are  urged  to  disregard  the  de- 
parture of  the  Court  in  this  case  from  the  course  prescribed 
by  the  Code,  on  the  ground  that  the  failure  to  comply  with 
the  law  "has  not  actually  prejudiced  the  defendant,  or 
tended  to  his  prejudice  in  respect  to  a  substantial  right." 
We  incline,  however,  to  the  belief  that  a  person  who  is  tried 
upon  a  charge  of  felony  has  a  right  to  have  a  complete  verdict 
rendered  against  him  oefore  being  sentenced.  And  it  srikes 
us,  too,  that  this  must  be  a  substantial  right;  and  that 
when,  as  in  this  case,  the  Court  proceeds  to  sentence  a  per- 
son before  the  verdict  is  complete,  that  such  sentence  is 
premature  and  cannot  be  sustained. 

Perhaps  in  the  sense  that  the  defendant  got  nothing  more 
than  he  deserved,  it  might  be  said  that  he  was  deprived  of 
no  substantial  right.  If  he  was  actually  guilty,  tliat  might 
be  said  with  equal  propriety  if  the  Court  had  sentenced  him 
as  soon  as  he  pleaded  "not  ^ilty." 

Assuming,  however,  that  he  had  a  right  of  trial  by  juiy, 
the  Court  had  no  right  to  pronounce  judgment  until  tnere  was 
a  complete  verdict. 

Judgment  reversed,  with  directions  to  the  Court  below  to 
order  the  discharge  of  the  defendant. 

We  concur:    Myrick,  J.,  Thornton,  J, 
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Depabtment  No.  2. 


[Rled  July  26,  1880.] 

No.  6966. 

W.  P.  KOUTZ,  Respondent, 
vs. 
P.  VAN  CLTEF,  Appellant. 

PBomaBOBT  NoTB.  When  a  note  due  six  months  after  date  was  renewed 
by  an  endorsement  to  pay  the  same  within  two  years,  an  action  brought 
before  the  expiration  of  the  latter  time  in  premature. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  Dis- 
trict, Colusa  County. 

f/.  T  Hamiigton  and  W,  G.  DyaSy  for  respondent. 
Wm.  M,  Stewart  and  Richard  BaynCy  for  appellant. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 
The  first  allegation  of  the  complaint. is  that  on  the  3d  day 
of  November,  1872,  the  defendant  made  his  promissory  note 
in  writing  to  John  Koutz,  and  promised  to  pay  him  or  order 
six  months  after  that  date  1500,  with  interest  at  the  rate  of 
one  per  cent,  per  month.  The  second  is  that  on  the  18th  day 
of  October,  1876,  defendant  in  writingadmitted  said  indebt- 
edness, and  agreed  to  pay  the  same.  The  third  is  that  on  the 
first  day  of  February,  1873,  the  said  John  Koutz,  at  the 
request  of  defendant,  laid  out  for  his  use  the  sum  of  143.02, 
which  he,  on  the  18th  day  of  October,  1876,  promised  in 
writing  to  pay  said  John  Koutz.     These  are  followed  by  alle- 

Sitions  of  the  death  of  John  Koutz,  intestate,  on  the  26th  of 
ovember,  1876,  the  issuance  of  letters  of  administration 
to  one  John  Boss,  administration  upon  the  estate  of  deceased, 
final  settlement,  and  distribution  thereof;  and  that  the  plain- 
tiff was  entitled  to  receive,  the  property  of  said  estate,  and 
did  receive  from  said  administrator^  said  note  and  demand 
sued  upon  in  this  action.  It  is  also  alleged  that  on  the  4th 
day  of  May,  1877,  the  defendant,  in  a, writing  signed  by  him 
and  addressed  to  the  plaintiff,  acknowledged  said  indebted- 
ness, and  that  no  part  of  said  note  or  demand  has  been  paid. 
The  complaint  is  not  verified,  and  the  defendant  denied  all 
the  allegations  of  it.  On  the  trial  the  plaintiff  introduced 
in  evidence  a  note  with  endorsements  on  it,  of  which  the  fol- 
lowing are  copies  : 
•*  1500.  November  3,  1872. 

''  Six  months  after  date,  without  grace,  I  promise  to  pay  to 
John  Koutz,  or  order,  the  sum  of  five  hundred  dollars,  paya- 
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« 

ble  in  gold  coin  of  the  Government  of  the  United  States,  for 
value  received,  with  interest  thereon  at  the  rat«  of  one  per 
cent,  per  mouth  from  this  date  until  paid. 

*'  P.  Van  Clief." 

Endorsed  as  follows: 

"I  hereby  renew  the  within  note,  and  promise  to  pay  the 
same  within  two  years  from  this  date.  The  object  being  to 
prevent  a  bar  of  the  Statute  of^Limitations  within  the  next  two 
years. 

''October  18,  1876.  P.  Van  Ouef." 

And  also  endorsed  as  follows: 

''  Forest  Cnr,  May  16,  1877. 
"P.  Van  Clief — ^Pay  the  within  to  W.  P.  Koutz,  without 
recourse.  John  Soss, 

*'  Administrator  of  the  estate  of  John  Koutz,  deceased." 

The  following  account  and  promise  in  writing  were  then 

introduced  in  evidence  by  the  plaintiff: 
"P.  Van  Clief  to  John  Koutz,  Dr. 

1873—  February  1st.— To  Cash  for  amount 
of  taxes  on  A.  M.  Hill,  Q.  M.  Co.'s  prop- 
erty paid  at  your  request $43.02 

"  The  above  is  correct,  and  I  promise  to  pay  the  same. 
"  October  18,  187,6.  P.  Van  Clief." 

All  the  foregoing  evidence  was  admitted  against  the  objec- 
tions of  the  defendant,  upon  grounds  which  it  is  now  un- 
necessary to  notice  in  detail. 

Our  conclusion,  however,  is  that  the  effect  of  the  renewal  of 
the  note  was  to  extend  the  time  of  payment  two  years  from  the 
date  of  said  renewal,  and  that  therefore  the  action  was  prema- 
turely brought.  "We  are  also  of  the  opinion  that  the  plaintiff 
failed  to  prove  that  he  was  the  owner,  or  entitled  to  bring  an 
action  in  nis  own  name  alone  for  the  recovery  of  said  alleged 
indebtedness  due  upon  said  note  and  account.  If  it  should 
be  thought  necessary  and  advisable  to  bring  another  action 
upon  said  note  and  account,  a  joint  action  in  his  name  and 
that  of  the  other  heir  and  distributee  of  said  estate,  or  an 
assignment  by  her  to  him,  would  obviate  this  objection. 

We  think  tnat  the  record  of  proceedings  of  the  Probate 
Court  were  properly  admitted  in  evidence,  and  that  they  es- 
tablished the  due  administration  and  distribution  of  said 
estate.  i 

Judgment  and  order  denying  a  new  trial  reversed. 

We  concur:  Myrick,  J.,  Thornton,  J. 
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In  Bank. 


[Filed  August  12,  1880.] 

No.  7253. 

S.  H.  EAKLE,  PETmoNEB, 

YS. 

THE  BOARD  OF  EDUCATION  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO,  Respondent. 

ComrmuTioKAi.  Law.  The  Act  of  April  2,  1880,  knovm  as  the  ''Traylor 
Act,"  is  in  violation  of  the  Constitution,  because  it  is  confined  as  to 
its  subject  and  in  its  operation  to  specified  localities,  and  is  special. 
fThe  Legislature  may  fix  rates  of  salaries  throughout  the  State,  and  in 
so  doing  may  grade;  or  it  may  confer  the  power  upon  the  local  boards; 
but  it  cannot  fix  the  salaries  in  a  class  of  towns,  and  leave  the  balance 
to  be  regulated  by  the  local  authorities.  A  general  law  cannot  be 
amended  by  a  special  or  void  Act;  nor  can  the  addition  of  a  new 
section  to  the  Political  Code  be  considered  as  an  amendment  thereof. 

PoLiTiGAJL  CoDK.  This  Codc  is  one  statute,  since  it  was  passed  through 
both  Houses  of  the  Legislature  and  signed  by  ■  the  Governor,  and  is 
entitled  '*  An  Act  to  establish  a  Political  Code."  It  treats  of  a  variety 
of  subjects,  not  only  furnishing  a  different  rule  for  different  localities 
with  respect  to  many  of  tht'm,  but  as  to  many  of  its  provisions  not 
applying  to  certain  localities  at  all.  Even  if  the  Traylor  Act  could 
be  considered  as  an  amendment  to  it,  and  the  two  read  togther  and 
treated  as  one  law,  such  law  would  not  be  a  **  general  law  "  within 
the  meaning  of  those  terms  as  employed  in  the  Constitution.  . 

Spsczai*  Law.  Is  one  referring  to  a  selected  doss  as  well  as  to  a  particular 
object;  e.  y.,  a  law  changing  county  seats  of  all  counties  having  more 
than  100,000  inhabitants,  and  prescribing  another  mode  for  counties 
having  a  less  i>opulation,  is  special  legislation. 

Educatxonal  Depabtment.  Is  under  State  care  as  distinguished  from  mu- 
nicipal; and  the  regulation  of  schools  in  the  City  and  County  of  San 
Francisco  does  not  remain  unchangeable  under  the  Consolidation 
Act. 

Co3noi«XDAnoic  Act.  May  remain  for  municipal  purposes — that  is,  city  and 
county  government — ^yet  education,  as  a  State  matter,  be  subject  under 
the  Constitution  to  general  laws  passed  for  that  purpose. 

[SemhU  that  the  Political  Code  cannot  be  revised,  amended,  or  re-enaoted, 
because  it  is  a  single  statute,  and  unconstitutional  on  acccount  of  its 
special  features;  and  as  the  new  Constitution  operates  prospectively 
only,  all  Acts  passed  under  it  must  be  original  Acts,  without  reference 
to  former  ones  passed  under  the  old  and  now  obsolete  Constitution. 
— ^Editob  p.  C.  L.  J.] 

Appeal  from  the  Superior  Court  of  San  Francisco  County. 

Rhodes  dt  Barstow  and  W,  W.  Morrow,  for  petitioner. 
(7.  H.  Parker  and  J,  L.  Murphy,  for  respondent. 

Boas,  J.,  delivered  the  opinion  of  the  Court; 
This  cause  presents  but  one  question:    Is  the  Act  ap- 
proved April  2,  1880,  and  commonly  known  as  the  "Traylor 
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Act,"  in  violation  of  the  Constitution  of  the  State  ?  The  Act 
is  entitled  "An  Act  to  add  a  new  section  to  the  Political 
Code,  to  be  known  as  Section  1618,  relating  to  salaries  of 
school  teachers  in  cities  having  100,000  inhabitants  or  more," 
and  establishes  the  salaries  to  be  paid  to  the  teachers  in  the 
public  schools  "in  all  consolidated  cities  and  counties  con- 
taining more  than  100,000  inhabitants." 

Section  6  of  Article  IX  of  the  Constitution  declares: 
"The  Legislature  shall  provide  for  a  system  of  common 
schools,  by  which  a  free  school  shall  be  kept  up  and  sup- 
ported in  each  district  at  least  six  months  in  every  year, 
after  the  first  year  in  wh^h  a  school  has  been  established." 

By  Section  25  of  Article  IV  it  is  provided  that  "The  Leg- 
islature shall  not  pass  local  or  special  lawis  in  any  of  the 
following  enumerated  cases — that  is  to  say: 

^'FirsL     *  *  *  *  *  *  * 

''  Twentyseventh.  Providing  for  the  management  of  com- 
mon schools.  *  *  *  *  *  * 

^*  Thirty-third.  In  all  other  cases  where  a  general  law  can 
be  made  applicable." 

We  entertain  no  doubt  that  the  fixing  of  the  salaries  of 
the  teachers  is  as  much  a  part  of  the  "management  "  of  the 
schools  as  is  the  employment  of  teachers  or  the  grading  of 
classes.  Ordinarily,  an  important  part  of  the  contract  of 
employment  of  any  one  to  serve  in  any  capacity  is  the  fixinff 
of  the  compensation  for  the  services  to  be  rendered,  and 
there  is  nothing  in  the  Constitution  to  indicate  that  the  word 
"management'  was  used  in  the  connection  in  which  it  is 
found  in  any  other  than  its  ordinary  sense. 

If  therefore  the  Act  in  question  is  special  or  local  in  its 
character,  it  is  expressly  prohibited  by  the  twenty-seventh 
subdivision  of  Section  25.  That  it  is  local  in  its  nature  and 
in  its  operation  seems  to  us  plain.  It  may  not  be  an  easy 
matter  to  define  with  precision  the  distinction  between  a  gen- 
eral law  and  one  that  is  special  or  local.  In  a  note  to  Sedg- 
wick on  the  Construction  of  Statutory  and  Constitutional 
Law  (second  edition,  p.  529),  it  is  said:  "An  Act  is  local 
when  the  subject  relates  to  a  portion  only  of  the  people  or 
their  property,  and  may  not,  either  in  its  subject,  operation, 
or  immediate  necessary  results,  affect  the  people  of  the  State 
or  their  property  in  general." 

Burrili,  in  his  Law  Dictionary  (Vol.  2,  pages  153-4),  de- 
fines the  word  "local"  as  follows:  "IBelating  to  place; 
expressive  of  place;  belonging  to  or  confined  to  a  particular 
place;  distinguished  from  general,  personal,  or  transitory." 

Looking  at  the  Traylor  Act,  we  see  that  it  only  purports  to 
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deal  with  salaries  of  teachers  in  consolidated  cities  and  coun- 
ties containing  more  than  1U0,000  inhabitants* 

WheUier  we  take  judicial  notice  of  the  fact  that  there  is  in 
the  State  one  such  city  and  county  or  not,  we  do  know  that 
this  Act  does  not  make  provision  for  the  salaries  of  the 
teachers  in  any  city,  couniy,  or  district  in  the  State  outside 
of  consolidated  ciues  and  counties  of  the  population  men- 
tioned, and  that  it  is  entirely  confined  as  to  its  subject  and 
in  its. operation,  if  not  to  a  specified  locality,  at  least  to 
opecifiea  localities.  It  would  seem  to  follow,  necessarily, 
that  it  is  local  as  contradistinguished  from  general,  and 
therefore  within  the  constitutional  inhibition  already  quoted. 

This  view  renders  it  unnecessary  to  consider  whether  the 
Act  is  also  violative  of  the  thirty-third  subdivision  of  Section 
25  of  Article  IV  of  the  Constitution. 

It  is  said  that  the  question  whether  a  general  law  can  be 
made  applicable  is  one  for  the  discretion  of  the  Legislature, 
and  not  for  the  Courts.  It  is  true  that  it  has  been  so  decided, 
bat  under  constitutions  not  containing  a  declaration  that  its 
provisions  "are  mandatory  and  prohibitory  unless  by  ex- 
press words  they  are  declared  to  be  otherwise,"  as  does  the 
S resent  Constitutian  of  this  State.  It  may  be — although  we 
o  not  so  decide — that  it  would  be  the  duty  of  the  Court, 
under  these  provisions,  to  say  whether  a  general  law  could 
be  made  applicable,  in  order  to  determine  in  a  given  case 
whether  the  Act  in  question  contravened  that  provision  of 
the  Constitution  prohibiting  the  Legislature  from  passing 
any  special  or  local  law  where  a  general  one  can  be  made 
applicable.  But,  as  observed  already,  it  is  unnecessary. in 
this  case  to  determine  that  question. 

It  is  contended  that  the  Traylor  Act  is  but  an  amendment 
to  the  Political  Code;  that  the  l^olitical  Code  contains  a  gen- 
eral law  upon  the  subject,  to  which  the  Traylor  Act  relates; 
and  that  by  this  sort  of  tacking  the  latter  Act  is  converted 
into  a  general  law.  We  cannot  appreciate  the  logic  or  force 
of  the  ar^ment.  The  question  is.  Has  the  Legislature  the 
constitutional  power  to  pass  the  Act  under  consideration? 
If  it  is  a  general  law,  it  had ;  and  no  resort  to  the  Political  Code 
is  needed  to  uphold  it.  It  is  good  of  and  by  itself.  If  it  is 
a  special  or  local  law,  then  it  comes  directly  within  the  inhi- 
bition of  the  Constitution,  and  never  had  any  validity;  for 
the  Legislature  had  no  power  to  enact  it.  "We  do  not  under- 
stand how  any  law  can  be  amended  by  a  void  Act. 

But  the  Traylor  Act  is  in  no  sense  an  amendment  to  the 
Political  Code.  It  is  entitled  ''An  Act  to  add  a  new  section 
to  the  Poetical  Code,  to  hd  known  as  Section  1618,"  etc., 
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and  its  first  section  is:  '^  A  new  section  is  hereby  added  to 
said  Political  Code,  to  be  known  as  and  numbered  1618,  and 
to  read  as  follows/'  etc. 

The  new  section  is  to  follow  immediately  Section  1617  of 
the  Political  Code,  which,  so  far  as  necessary  to  be  quoted, 
reads  thus:  *' The  powers  of  Boards  of  Trustees  of  school 
districts,  and  of  Boards  of  Education  in  cities,  are  as  fol- 
lows: *  *  *  7.  To  employ  the  teachers,  janitors,  and 
employees  of  schools;  io  fix  and  order  paid  their  compensa- 
tion." 

The  new  section,  which  is  a  subsequent  Act,  declares  that 
in  consolidated  cities  and  counties  of  a  certain  population 
the  salaries  of  teachers  shall  be  certain  sums  respectively. 
This  subsequent  Act,  if  anything,  is,  to  the  extent  it  goes,  a 
repeal  by  implication  of  the  seventh  subdivision  of  Section 
1617;  but  in  no  sense  is  it  an  amendment.  If  an  amend- 
ment, what  does  it  amend?  The  Political  Code  or  some 
particular  section  of  it  ?  If  treated  as  an  amendment  at  all, 
it  is  in  direct  conflict  with  Section  ^4  of  Article  IX  of  the 
Constitution,  which  declares  that  *  *  *  **no  law  shall 
be  revised  or  amended  by  reference  to  its  title;  but  in  such 
case  the  Act  revised,  or  section  amended,  shall  be  re-enacted 
and  published  at  length  as  revised  or  amended."  *  *  * 
There  is  no  pretense  here  that  the  law,  whatever  it  is,  sup- 
posed to  have  been  amended  by  the  Traylor  Act,  was  re- 
enacted  and  published  at  length  as  amended,  as  is  expressly 
required  by  the  Constitution.  If  this  law  is  to  be  upheld 
as  an  amendment,  it  seems  to  us  it  would  be  opening  the 
ddor  to  the  accomplishment  by  indirection  of  many  of  the 
evils  it  was  manifestly  intended  by  the  framers  of  the  Con- 
stitution directly  to  prevent,  and  thus  wipe  out  some  of  its 
most  salutary  provisions.  To  maintain  the  Constitution  as 
it  is,  is  our  first  duty;  and  whenever  it  is  encroached  upon, 
we  are  bound  to  assert  its  supremacy. 

Judgment  reversed  and  cause  remanded,  with  directions 
to  sustein  the  demurrer  to  the  petition. 

I  concur:    Morrison,  C.  J. 


CONCURRING    OPINIONS. 

I  concur  in  the  judgment  and  in  the  opinion  of  Mr.  Jus- 
tice Boss. 

1.  It  may  be  admitted  that  a  portion  of  a  statute  is  re- 
pealed, by  implication,  when  a  subsequent  statute  is  passed 
containing  provisions  so  far  in  conflict  with  such  portions  of 
the  first  that  the  provisions  of  the  new  and  the  part  of  the 
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older  statute  cannot  co-exist.  In  such  case,  however,  the 
proyisions  of  the  later  which  operate  a  repeal  of  a  portion  of 
the  older  statute  are  not,  properly  speaking,  amefndmenta  of 
the  older  law.  The  last  expression  of  the  legislative  will  is 
an  original  law,  to  which  are  applicable  the  provisions  of 
the  Constitution  requiring  that  every  law  of  certain  classes 
shall  be  "general,**  and  that  it  shall  embrace  but  one  sub- 
ject to  be  "expressed  in  its  title."  (Constitution,  Article 
IV,  Sections  24,  26.)  The  Traylor  Act  is  therefore  not  an 
amendment  of  the  Political  Code. 

2.  But  if,  on  the  other  hand,  the  Traylor  Act  can  for  any 
purpose  be  treated  as  an  intended  amendment  of  any  por- 
tion of  the  Political  Code,  it  is  an  amendment  of  the  section 
thereof  with  which  it  conflicts — to-wit.  Section  1617.  Sub- 
division 7  of  that  section  authorizes  "the  Boards  of  Trustees 
in  school  districts,  and  the  Boards  of  Education  in  cities,"  to 
employ  all  teachers,  and  fix  and  order  paid  their  compensa- 
tion; the  Traylor  Act  takes  from  the  local  Boards  the  power 
of  fixing  the  salaries  of  teachers  in  a  certain  class  of  cities 
and  counties.  Section  24  of  Article  IV  of  the  Constitution 
declares  that  no  law  shall  be  amended  by  reference  to  its 
title,  but  in  such  case  the  section  amended  shall  be  "re-en- 
acted and  published  at  length."  The  Traylor  Act  is  not  a 
re-enactment  of  Section  1617  of  the  Political  Code  as  amended, 

3.  I  desire  to  add,  even  if  the  Traylor  Act  could  be  con- 
sidered as  an  amendment  of  the  Political  Code,  and  the  two 
read  together  could  be  treated  as  one  law,  such  law  would 
not  be  a  "general  law"  within  the  meaning  of  those  terms 
as  employed  in  the  Constitution .  The  political  Code  purports 
to  be,  and  in  fact  is,  one  statute,  since  it  was  passed  through 
both  Houses  of  the  Legislature  and  signed  by  the  Governor 
as  a  single  statute,  and  is  entitled  "An  Act  to  establish 
a  Political  Code."  It  treats  of  a  variety  of  subjects,  not 
only  fu^ishing  a  dijBferent  rule  for  different  localities  with 
respect  to  many  of  them,  but  as  to  many  of  its  provisions  not 
applying  to  certain  localities  at  all.  McEinstby,  J. 

I  concur.  The  Act  in  question  does  not  purport  to,  and 
does  not  in  fact,  deal  with  a  rate  of  salaries  applicable  to 
ihe  State  at  large.  The  Constitution,  Section  5,  Article  IX, 
says  that  the  Legislature  shall  provide  for  a  system  of  com- 
mon schools,  by  which  a  free  school  shall  be  kept  up  and 
supported  in  each  district,  etc.  The  term  " district"  is  de- 
fined. (Political  Code,  Section  1576.)  The  Act  in  question, 
which  was  approved  April  2,  1880,  upon  its  face  deals  with 
a  portion  only— in  fact,  with  only  one  locality.    It  is  there- 
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fore  special,  if  not  local,  in  terms,  and  is  within  the  prohibi- 
tion of  Article  lY,  Section  25,  subdivision  27  of  the  Consti- 
tution, which  is  that  the  Legislature  shall  not  pass  a  special 
law  providing  for  the  management  of  common  schools. 

A  special  law  is  one  referring  to  a  selected  clasa^  as  well  as 
to  a  particular  object.  This  Act  refers  to  a  selected  class — 
viz.,  teachers  in  cities  of  100,000  inhabitants  or  more.  I 
have  no  doubt  that  the  Legislature  may  fix  rates  of  salaries 
throughout  the  State,  and  in  so  doing  may  grade;  or  it  mav 
confer  the  power  upon  the  local  boards;  but  to  fix  the  sal- 
aries in  a  class  of  towns,  and  leave  the  balance  to  be  regulated 
by  the  local  authorities,  is,  in  my  opinion,  special  legisla- 
tion. (See  Worcester's  Die,  "special;"  Bouv.  Law  Die, 
same;  12  N.  T.  595.) 

Subdivision  20,  Section  25,  Article  IV,  prohibits  the  pass- 
age of  special  or  local  laws  changing  county  seats.  Could 
it  be  said  not  to  be  specUd  legislation  to  pass  a  law  changing 
county  seats  of  all  counties  having  more  than  100,000  in- 
habitants, and  prescribing  another  mode  for  counties  having 
a  less  population? 

By  subdivision  33,  the  Legislature  is  prohibited  from  pass- 
ing a  special  or  local  law  "in  all  other  cases  where  a  general 
law  can  be  made  applicable."  Cannot  a  general  law  fixing 
salaries,  or  prescribing  a  mode  for  fixing  salaries,  be  made 
applicable  to  the  entire  State? 

On  the  7th  of  April,  1880,  an  Act  was  passed  relating  to 
the  public  schools  generally,  and  by  that  Act  the  Board  of 
Education  has  power  to  fix  the  compensation  of  teachers. 
(;Section  1617,  subd.  7,  amdts.  Political  Code,  1880,  d.  36.)  It 
is  proper  to  suggest  that  by  the  Constitution  the  educational 
department  is  made  a  State  care,  as  distinguished  frofn  mu- 
nicipal, and  that  the  regulation  of  schools  in  the  City  and 
County  of  San  Francisco  does  not  remain  unchangeable 
under  the  Consolidation  Act.  This  view  is  in  Jceeping 
with  my  concurring  opinion  in  Desmond  vs.  Dunn,  filed  June 
21,  1880.  It  is  not  in  conflict  with  The  People  ex  rel.  Beck- 
tvith  vs.  The  Board  of  Education,  etc,  opinion  filed  June  22, 
1880.  The  Consolidation  Act  may  remain  for  municipal  pur- 
poses— thaf  is,  city  and  county  government — ^^et  the  educa- 
tional department,  as  a  State,  matter,  be  subject  under  the 
Constitution  to  general  laws  passed  for  that  purpose. 

Mybiok,  J. 

DISSENTING   OPINIONS. 

I  dissent.  The  principal,  if  not  the  only  ground  relied 
upon  by  Uiose  who  deny  the  constitutionahty  of  the  Tray- 
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lor  Act  is  that  it  contravenes  subdivision  27  of  Section  25  of 
Article  IV  of  the  Constitution.  That  clause  reads  as  follows : 
''The  Legislature  shall  not  pass  local  or  special  laws  pro- 
viding for  the  management  of  common  schools/'  If  this  Act 
does  not  provide  ''  for  the  management  of  common  schools/* 
or  is  not  a  ** local  or  special"  law,  it  is  not  obnoxious  to  the 
objection  that  it  violates  that  clause  of  the  Constitution. 

The  first  question  which  I  shall  consider  is,  whether  or 
not  the  Traylor  Act  is  a  law  ''providing  for  tiie  manage- 
ment  of  common  schools."  If  it  is,  I  think  that  it  should  be 
held  unconstitutional,  on  the  ground  that  the  subject  of  the 
Act  is  not  expressed  in  its  title.  (Const.,  Sec.  24,  Art.  IV.) 
The  Act  is  entitled  "An  Act  to  add  a  new  section  to  the 
Political  Code,  to  be  known  as  Section  1618,  relating  to  sal- 
aries of  school  teachers  in  cities  having  100,000  inhabitants 
or  more."  If  this  title  was  selected  to  express  the  subject 
of  an  Act  "providing  for  the  management  of  common 
schools,"  it  seems  to  me  that  the  Legislature  cotdd  not  have 
gone  much  wider  of  the  mark.  I  do  not  think  that  any  one 
would  expect  to  find,  under  that  title,  anything  providing  for 
the  manageTnent  of  common  schools,  nor  do  I  think  that  this 
Act  contains  any  such  provision.  It  relates  to  teachers'  sal- 
aries^  and  the  salaries  of  teachers  have  about  as  much  to  do 
with  the  management  of  common  schools  as  the  salaries  of 
Judges  have  to  do  with  the  administration  of  justice.  If 
this  Act  had  been  entitled  ' '  An  Act  to  add  a  new  section  to  the 
Political  Code,  to  be  known  as  Section  1618,  providing  for  the 
management  of  common  schools  in  cities  having  100,000  inhab- 
itants or  more,"  the  title  would  have  expressed  what  is  now 
claimed  to  be  the  subject  of  the  Act.  But  I  cannot  help  think- 
ing that  the  inappropriateness  of  such  a  title,  if  it  had  been 
placed  at  the  head  of  this  Act,  would  be  patent  to  every  one 
who  should  read  both  the  title  and  the  Act.  The  Legislature 
ma^,  if  it  sees  fit,  increase  the  salaries  of  the  Judges  of  tiie  Su- 
perior Courts  of  this  State.  If  such  an  Act  is  ever  passed,  I  do 
not  think  that  it  will  be  entitled  "An  Act  to  provide  for  the 
management  of  Courts  of  justice;"  and  yet  it  would  be  quite 
as  much  an  Act  providing  for  their  management  as  this  is 
"for  the  management  of  common  schools."  It  does  not 
seem  to  me  that  an  Act  which  should  authorize  some  school 
district  to  erect  a  school-house  would  be  an  Act  providing 
for  the  management  of  common  schools.  And  yet  the  sums 
paid  for  the  erection  of  school-houses  enter  quite  as  much 
into  the  management  of  the  schools  as  the  siuaries  paid  to 
teachers.  It  is  just  as  necessary  to  have  school-houses  as  it 
is  to  have  teachers.    People  may  be  educated  without  either 


76  The  Pacific  Coast  Law  Journal 

of  them.  But  the  management  of  a  school  is  a  matter  en- 
tirely distinct  from  the  building  of  school-houses  or  the  pay- 
ment of  teachers;  and  I  think  tliat  the  constitutional  prohi- 
bition against  the  passage  of  local  or  special  laws  providing 
for  the  mano/gemerii  of  common  schools  relates  solely  to  the 
manner  of  conducting  such  schools,  and  that  it  simply  pro- 
hibits the  passage  of  any  local  or  special  law  prescribing 
the  manner  in  wnich  common  schools  shall  be  conducted. 
It  would  be  strange  if  it  were  otherwise.  No  one  doubts  the 
impracticability  of  having  the  salaries  of  teachers  generally 
fixed  by  the  Legislature.  And  yet  it  is  made  its  duty  to 
provide  a  system  of  common  schools  by  which  a  free  school 
shall  be  kept  up  and  supported  in  eacn  district  at  least  six 
months  in  every  year,  after  the  first  year  in  which  a  school 
has  been  established.  (Const.,  Sec.  5,  Art.  V.)  Now  it  is 
conceded  that  the  Legislature  might,  by  the  passage  of  a  gen- 
eral law,  directly  fix  the  salaries  of  teachers.  It  is  denied, 
however,  that  the  Legislature  can  fix  them  in  any  district 
unless  it  does  so  in  all  the  districts,  which,  as  we  have  ob- 
served, is  impracticable.  If  this  position  be  correct,  it  is  in 
the  power  of  any  district  in  the  State  to  defeat  the  provision 
that  requires  that  a  free  school  shall  be  kept  up  in  each  dis- 
trict, by  refusing  to  pay  salaries  sufficient  m  amount  to 
secure  the  services  of  teachers.  If  the  Constitution  had 
left  it  optional  with  the  inhabitants  of  each  school  district 
to  have  a  free  school  or  not,  this  point  would  be  without 
force.  But  in  the  absence  of  that  option  I  do  not  believe 
that  the  constitutional  requirement  can  be  so  easily  defeated. 

The  next  question  is,  whether  the  Traylor  Act  is  a  local  or 
a  special  law  within  any  well  settled  definition  of  the  terms 
local  or  special  laws.     I  do  not  think  that  it  is. 

1.  The  doctrine  is  elementary  that  an  amendment  of  a  stat- 
ute by  a  subsequent  Act  operates  precisely  as  if  the  subject 
matter  of  the  amendment  had  been  incorporated  in  the  prior 
Act  at  the  time  of  its  adoption,  so  far  as  regards  any  action 
had  after  the  amendment  is  made.  Under  that  rule  the 
Traylor  Act]  must  be  viewed  in  the  same  light  now,  so  far 
as  this  case  is  concerned,  as  it  would  be  if  it  had  constituted 
a  part  of  the  original  Act  at  the  time  of  its  passage.  The 
Political  Code,  as  amended  by  the  Traylor  Act,  provides 
a  system  by  which  a  free  school  shall  be  kept  up  in  and  suj)- 
ported  in  each  district  of  the  State.  Among  otner  things,  it 
fixes  the  compensation  of  teachers  in  consolidated  cities  and 
counties  of  100,000  or  more  inhabitants,  and  confers  the 
power  to  fix  their  compensation  upon  the  Boards  of  Educa- 
tion of  cities  of  a  less  population,  and  upon  the  trustees  of 


The  Pacific  Coast  Law  Journal.  77 

schools  in  districts  outside  of  cities  and  consolidated  cities 
and  counties.  If  I  am  correct  in  regarding  the  section  added 
by  the  Taylor  Act  as  if  it  had  been  in  the  original  Act  at 
the  time  of  its  passage,  it  is  impossible  for  me  to  perceive 
why  it  should  be  more  obnoxious  to  that  objection  tnan  one 
which  confers  the  power  to  fix  the  compensation  of  teachers 
upon  Boards  of  Education  in  cities  containing  a  population 
of  less  than  100,000,  or  the  one  which  confers  the  same  power 
upon  Boards  of  Trustees  in  school  districts.  Each  of  these 
Clauses  is  different  from  either  of  the  others  in  respect  of  the 
body  by  which  the  compensation  is  fixed  and  to  be  fixed.  If 
one  can  be  detached  from  the  context,  and  pronounced  spe- 
cial or  local,  may  not  either  of  the  other  two  be  subjected  to 
the  same  process  ?  The  chapter  of  the  Code  which  relates 
to  the  establishment  and  support  of  common  schools  is  un- 
doubtedly a  general  law  within  any  known  definition  of  that 
phrase. 

2.  As  an  independent  Act,  it  seems  to  me  that  the  Traylor 
Act  should  be  held  to  be  a  general  law.  Neither  the  term 
.  **  special  law  "  or  **  local  law  "  has  been  defined  with  the  ex- 
actitude that  most  law  phrases  have  been.  Perhaps  neither 
is  susceptible  of  a  very  nice  definition.  Cases  are  not  want- 
ing, however,  in  which  particular  enactments  were  held  to  be 
special  or  local,  and  others  to  be  general.  Id  Holland's 
case  it  is  said:  ^'  The  rule  of  law  is,  tnat  of  general  statutes 
the  Judges  ought  to  take  notice,  although  not  pleaded; 
otherwise  of  special  or  particular  statutes."  (4  Co.  76  a.) 
In  Indiana  it  has  been  held  that  a  special  law  ''  is  such  as  at 
common  law  the  Courts  would  not  notice,  unless  it  were 
specially  pleaded  and  proved  like  any  other  fact."  (High  vs. 
The  State,  24  Ind.  28;  Toledo  etc,  Ry  Co.  vs.  Nordyke,  27 
Ind.  95.)  In  the  same  State  it  was  held  that  a  law  which 
related  to  a  particular  class  of  cases,  and  to  them  alone,  was 
not  a  special  law.  {Hyrnes  vs.  Ayddott,  26  Ind.  431.)  One 
clause  of  a  section  of  a  statute  of  New  York  provided  that 
thereafter  all  actions  against  the  Mayor,  Aldermen,  and  Com- 
monality of  the  city  of  New  York  should  be  brought  in  the 
Supreme  Court,  and  that  that  Court  should  have  exclusive 
cognizance  of  such  actions.  The  Superior  Court  held  that 
it  was  essentially  public  in  its  object  and  purposes,  and  not 
private  or  local.  {Bretz  vs.  Mayor  etc.  of  Ifew  York,  6  Bobt. 
N.  T.  325.)  Of  an  Act  entitled  "  An  Act  in  relation  to  the 
payment  and  compensation  of  certain  officers  in  the  City  and 
County  of  New  York,"  the  Superior  Court  said:  **  We  do 
not  feel  warranted  in  holding  that  the  Act  in  question  is 
local  within  the  meaning  of  the  Constitution."    {Connai-  vs. 
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The  City  of  Neto  York,  2  Sandf.  355.)  And  when  the  same 
case  was  before  the  Court  of  Appeals  (1  Selden,  286), 
Foote,  J.,  said:  ^'Begulating  the  amount  and  manner  of 
paying  the  officers,  or  a  given  number  of  the  officers  of  a 
county  of  this  State,  for  their  official  services,  when  such 
services  are  rendered  in  and  form  part  of  the  administration 
and  execution  of  the  laws  of  this  State,  and  affect  the  citi- 
zens thereof  who  come  ^athin  their  range,  can  neither  be 
private  nor  local  in  the  view  contemplated  by  the  Constitu- 
tion*" An  Act  relating  to  roads  in  Baltimore  County  was 
held  not  to  be  a  special  law  in  any  sense  of  the  term. 
(IVebster  vs.  County  Uommissioners,  etc.,  29  Md.  516. 

The  Constitution  of  Pennsylvania  provides  that:  **The 
General  Assembly  shall  not  pass  any  local  or  special  law 

*  *  *  regulating  the  affairs  of  counties,  cities,  town- 
ships, wards,  boroughs,  or  school  districts;  *  *  *  nor 
shall  they  indirectly  enact  such  special  or  local  laws  by  the  partial 
repeal  of  a  general  Imv.''  It  was  held,  however,  that  a  law 
applicable  to  cities  containing  a  population  exceeding 
300,000,  although  there  was  only  one  city  in  the  State  having 
that  number  of  inhabitants,  was  constitutional.  {Wheeler 
vs.  Philadelphiu,  77  Penn.  St.  338.)  In  that  case  the  Court 
said:  **The  true  question  is  not  whether  classification  is 
authorized  by  the  terms  of  the  Constitution,  but  whether  it  is 
expressly  prohibited."  The  Court  further  said:  *'  A  statute 
which  relates  to  persons  or  things  as  a  class  is  a  general 
law."  A  case  involving  a  similar  question  afterwards  came 
before  the  same  Court,  and  it  said:  **  We  adhere  to  that^de- 
cision  ( Wheeler  vs.  Philadelphia,  supra),  and  indeed  cannot 
see  how  the  question  of  power  could  have  been  decided  dif- 
ferently. To  say  that  no  general  law  can  be  passed  to  regu- 
late a  certain  subject  because  some  of  the  classes  contained 
in  the  regulation  do  not  yet  exist,  or  exist  only  in  a  limited 
number,  is  to  hold  that  no  law  can  be  passed  to  provide  for 
future  wants  or  necessities."  {Kilgore  vs.  Magee,  85  Penn. 
St.  401.) 

It  was  urged  on  the  ar^ment  in  behalf  of  respondent  that 
thepower  to  fix  the  salaries  of  teachers  is  ^ven  to  the  Board 
of  Education  by  the  Consolidation  Act,  which  constitutes  the 
charter  of  the  municipal  corporation  of  the  City  and  County 
of  San  Francisco.  1  think  that  the  counsel  mistakes  the 
fact.  The  Act  under  which  I  understand  that  the  respond- 
ent claims  to  derive  its  power  to  fix  the  salaries  of  teachers 
is  entitled  "An  Act  te  provide  for  the  support  of  the  com- 
mon schools  of  the  City  and  County  of  San  Francisco,  and 
to  define  the  powers  and  duties  of  the  Board  of  Education 
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thereof,"  approved  April  1,  1872.  If  I  am  correct  as  to  the 
fact,  the  maxim,  ^^  Leges  poaiernorea  priores  cantrarias  abro- 
ganif^'  would  seem  to  apply  in  this  case. 

The  question  whether  the  provisions  of  this  Act,  if  opposed 
to  any  of  the  provisions  of  the  Consolidation  Act,  should  be 
held  to  repeal  such  repugnant  provisions  of  the  latter  Act, 
does  not  arise  in  this  case.  That  the  Consolidation  Act  can- 
not be  repealed  or  amended  by  any  general  Act  of  incorpo- 
ration until  a  majority  of  the  electors  of  the  City  and  County 
of  San  Francisco  determine  to  become  organized  under  such 
general  Act,  seems  to  me  to  be  sufficiently  clear;  and  that  is 
as  far  as  the  dictum  in  Desmond  vs.  Dunn,  as  I  understand  it, 
goes.     The  case  at  bar  presents  this  state  of  facts: 

The  Ijegislature,  in  lo72,  conferred  the  power  upon  the  re- 
spondent to  fix  the  salaries  of  teachers,  and  in  18o0  the  Leg- 
islature took  that  power  away  from  the  respondent,  and  re- 
sumed the  right  wnich  it  always  had  of  directly  exercising 
that  power  iteelf .  It  is  urged,  however,  that  the  Legislature 
coula  not  accomplish  this  by  amending  the  Political  Code  in 
the  manner  in  wnich  it  is  attempted  to  be  done  in  tlie  Tray- 
lor  Act.  This  raises  a  very  serious  question,  as  a  very  large 
proportion  of  all  the  enactments  of  the  late  Legislature  are 
of  tne  same  character.  I  now  have  before  me  a  volume  en- 
titled ^'  Acts  Amendatory  of  the  Codes,"  and  it  seems  to  me 
that  ihey  are  all  obnoxious  to  the  same  objection  as  the  Tray- 
lor  Act.  In  a  clear  case  this  would  not  be  entitled  to  any 
weight,  but  in  a  case  of  doubtful  construction  it  should  have 
great  weight. 

I  am  therefore  of  the  opinion  that  the  judgment  of  the 
Court  below  should  be  affirmed.  Shabpstein,  J. 

I  dissent,  and  concur  in  the  conclusion  reached  by  Sharp- 
stein,  Justice.  Thobnton,  J. 

Department  No.  2. 


[Filed  August  9,  1880.] 
No.  6755. 

C.  D.  COFFEY,  Eespondent, 

vs. 

JOHN  GREENFIELD  et  al.,  Appellants. 

IiiTXBTB3fnoN  Fbactici.   Whoever  has  an  interest  in  the  matter  in  litigation, 
in  the  snccess  of  either  of  the  parties,  has  a  right  to  intervene. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict, Butte  County. 
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Oray  dc  Gcdey  for  respondent. 

Burt  &  HamiUorij  for  appellants. 

Sharpstein,  J.,  deliverea  the  opinion  of  the  Court: 

The  appellant  HeiSher  filed  his  petition  in  intervention  in 
this  action,  which  was  demurred  to,. and  the  demurrer  sus- 
tained, on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  intervention.  The  intervener  failed  to 
amend,  and  judgment  was  entered  against  him,  from  which 
he  appeals. 

The  intervener  alleges  that  he  lent  to  the  defendant  a  cer- 
tain sum,  and  took  as  security  a  mortgage  upon  the  premises 
involved  in  this  action;  that  default  was  made  in  the  pay- 
ment of  the  sum  so  secured,  the  mortgage  was  foreclosed,  the 
property  sold  and  purchased  at  the  Sheriff's  sale  by  tlie  in- 
tervener, who  holds  the  Sheriff's  certificate  thereof.  He  al- 
leges matters  in  his  petition  which,  if  proven,  would  defeat 
the  plaintiff's  action,  which  is  brought  for  the  purpose  of  ob- 
taining a  decree  that  the  defendant  holds  tne  title  to  said 
premises  Jin  trust  for  the  plaintiffs,  and  that  he  (defendant) 
be  compelled  to  execute  a  good  and  sufficient  conveyance 
thereof  to  the  plaintiffs.  The  counsel  for  respondents  insist 
that  this  affords  no  ground  of  intervention.  They  urge  that 
appellant's  rights  cannot  be  affected  by  the  judgment  in  this 
action;  that  if  the  defendant  had  the  title  to  the  premises 
when  he  executed  the  mortgage  to  the  intervener,  that  a  judg- 
ment in  favor  of  the  plaintiffs  would  not  conclude  the  inter- 
vener in  the  event  of  his  obtaining  a  Sheriff's  deed  of  the 
premises.  All  of  which  is  undoubtedly  true.  But  the  fact 
nevertheless  remains  that  the  intervener  is  interested  in  the 
success  of  the  defendant  in  this  action.  If  the  defendant 
succeeds  in  this  action,  the  judgment  will  determine  all 
claims  of  the  plaintiffs  to  the  property,  and  render  the  inter- 
vener's title,  if  he  obtain  a  deed  from  the  Sheriff,  as  against 
them,  indisputable.'  Besides,  it  does  seem  to  us  that  tne  in- 
tervener has  an  interest  in  the  matter  in  litigation.  And  the 
Code  dees  net  attempt  to  specify  what  or  how  great  that  in- 
terest shall  be  in  order  to  give  a  right  to  intervene.  Any  in- 
terest is  sufficient.  The  fact  that  tne  intervener  may  or  may 
not  protect  that  interest  in  seme  other  way  is  net  material. 
If  he  ''  has  an  interest  in  the  matter  in  litigation  in  the  suc- 
cess of  either  of  the  parties,"  he  has  a  right  to  intervene. 
In  this  case  the  intervener  in  his  petition  charges  that  the 
defendant  is  in  collusion  with  the  plaintiffs;  and  the  facts 
which  he  alleges  in  support  of  these  charges  go  very  far  to- 
ward supporting  them.  But  we  cannot  see  that  they  in  any 
way  strengthen  his  claim  of  right  to  intervene. 
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Judgment  reversed,  and  cause  remanded,  with  directions 
to  the  Court  below  to  overrule  the  demurrer  to  the  petition 
of  intervention  in  said  action. 

We  concur:  Myrick,  J.,  Thornton,  J. 


Department  No.  2. 


[FUed  August  9,  1880.] 
No.  6447. 

THOMAS  H.  ELLIOTT,  Eespondent, 

vs. 

JOHN  WOHLFROM.  Appellant. 

FoBEiON  DiTOBCE — Etectment.  Whether  a  jadgment  of  divorce  obtained  in 
Indiana  be  void  or  voidable  for  fraud,  it  will  stand  as  against  the  party 
whn  obtained  it,  on  the  principle  that  no  man  should  take  advantage 
of  his  own  wrong.  And  in  an  action  of  ejectment  between  parties  de- 
raigning  title  from  the  plaintiff  and  defendant  respectively,  evidence 
of  fraud  in  a  judgment  of  divorce  should  be  excluded,  for  the  further 
reason  that  the  defendant  is  an  entire  stranger  to  that  judgment. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Tolo  County. 

D.  W,  WeUzy  for  respondent. 
C.  P.  Sprague,  for  appellaitt. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 

This  appeal  is  from  a  judgment  and  order  denying  a  mo- 
tion for  a  new  trial  in  an  action  of  ejectment.  The  appellant 
claims  title  under  and  from  Mrs.  Amanda  J.  Bingham,  and 
the  respondent  claims  under  title  deraigned  from  James  S. 
Chandler. 

The  land  was  unsurveyed,  and  belonged  to  the  Government 
of  the  United  States  until  February,  1864. 

In  1855  the  said  James  S.  Chandler  and  the  said  Mrs. 
Amanda  J.  Bingham  were  married  to  each  other,  and  settled 
upon  the  land  in  controversy,  and  occupied  the  same  in  con- 
nection with  other  lands  until  February,  1864,  about  which 
time  it  was  surveyed  by  the  Government,  and  became  sub- 

i'ect  to  pre-emption;  and  on  the  18th  of  that  month  the  said 
Fames  S.  Chandler  left  the  premises,  and  never  returned  to 
occupv  them — ^never  filed  a  declaratory  statement,  and  did 
not  take  any  steps  whatever  to  procure  a  titie  to  the  land 
from  the  Government  or  otherwise. 
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On  the  21st  day  of  April,  1864,  the  said  James  S.  Chan- 
dler filed  a  complaint  for  a  divoroe  against  his  wife,  Amanda  , 
J.  Chandler  (now  Amanda  J.  Bingham),  in  the  Court  of  Com- 
mon Pleas  of  the  State  of  Indiana,  within  and  for  Allen 
County  of  that  State;  and  on  the  23d  day  of  June,  1864,  the 
said  Amanda  J.  Chandler  appeared  in  said  Court  by  her  at- 
torney, and  answered  the  complaint  so  filed  by  a  general  de- 
nial; and  during  the  same  term  of  said  Court  the  bonds  of 
matrimony  then  existing  between  said  James  S.  Chandler 
and  said  Amanda  J.  were  dissolved.  It  was  proved  by  the 
respondent,  against  appellant's  objection,  that  the  attorney 
who  appeared  for  the  said  Amanda  J.,  in  the  suit  for  a  di- 
vorce in  the  State  of  Indiana,  had  no  authority  from  her  to 
appear  for  her  in  that  proceeding,  and  that  in  fact  she  had 
no  knowledge  of  the  proceeding. 

On  the  25th  day  of  October,  1864,  the  said  Amanda  J. 
Chandler  commenced  a  suit  for  divorce  against  the  said 
James  S.  Chandler  in  the  District  Court  of  the  Sixth  Judi- 
cial District  bt  the  State  of  California,  within  and  for  the 
County  of  Yolo,  and  for  cause  of  action  against  said  James 
S.  Chandler  alleged  adultery  with  one  Sarah  Chandler,  and 
alleged  no  other  cause  of  action.  These  proceedings  were 
pending  until  the  18th  day  of  March,  1867,  at  which  time  a 
decree  of  divorce  was  granted  in  said  suit,  but  the  decree  is 
silent  as  to  any  disposition  of  the  community  property. 

During  the  pendency  of  the  suit  in  Yolo  County  one  Fran- 
cis Marion  Elliott  obtained  title  to  the  land  in  controversy 
from  the  Government  of  the  United  States,  obtaining  a  pat- 
ent therefor  bearing  date  June  15,  1876;  and  during  the 
pendency  of  the  same  suit — May  15,  1865 — the  said  Francis 
Marion  Elliott  sold  the  premises  to  the  said  Amanda  J. 
Chandler. 

After  the  decree  of  divorce  in  Yolo  County  was  entered, 
and  on  the  14th  day  of  May,  1867,  the  said  Amanda  J.  mar- 
ried one  John  Bingham,  her  present  husband. 

Continuously  from  May,  1865,  until  1873,  the  said  A^nanda 
J.  resided  upon  the  land  with  her  husband,  John  Bingham. 
They  received  and  enjoyed  exclusively  the  rents  and  profits 
until  that  date.  Their  possession  was  open,  notorious,  and 
exclusive. 

In  September,  1871,  Mr.  and  Mrs.  Bingham  mortgaged  the 
land  for  the  sum  of  $4,000,  which  mortgage  was  placed  upon 
the  records  of  the  county.  The  land  was  assessed  to  them, 
or  to  one  of  them,  continuously  from  1865  until  1873,  and 
the  fact  of  such  assessment  appeared  on  record.    September 
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27,  1873,  the  said  Mr.  and  Mrs.  Bingham  sold  the  •  land  to 
the  defendant,  and  contiiitioasly  since  that  time  he  has  held 
exclusive  possession  of  the  same. 

On  the  28th  day  of  May,  1877,  said  James  8.  Chandler 
quit-claimed  said  land  to  the  plaintiff,  and  this  suit  was  com- 
menced October  4,  1877. 

The  Court  found  that  the  plaintiff  was  seized  in  fee  and 
entitled  to  the  land  in  controversy,  and  that  the  defendant 
irithheld  the  possession  thereof  from  the  plaintiff,  and  judg- 
ment was  accordingly  entered  in  his  favor. 

Whether  the  Court  erred  or  not  depends  upon  the  effect 
which  should  be  given  in  this  action  to  the  judgment  of  di- 
vorce obtained  by  the  plaintift"s  grantor  in  the  State  of  In- 
diana. That  judgment  is  not  void.  At  most  it  is  only  void- 
able. Conceding  that  it  is  voidable,  can  the  party  who 
obtained  it,  or  any  one  who  occupies  no  better  position  in  re- 
gard to  it  than  the  party  who  obtained  it,  attack  and  avoid  it 
in  &  collateral  action  ?  If  it  be  voidable,  it  is  solely  so,  be- 
cause the  plaintiff's  grantor  obtained  it  by  fraud.  But  is  it 
voidable?  Respondent's  counsel  say  that  it  is,  because  **the 
Court  never  acquired  jurisdiction  over  the  person  of  Amanda 
J.  Chandler;  the  attorney  who  filed  her  answer  did  so  with- 
out her  knowledge  or  authority."  That  might  be  sufficient 
to  enable  her  to  avoid  the  judgment  if  she  chose  to  do  so. 
But  suppose  that  she  does  not.  Suppose  that  she  should 
choose  to  treat  the  attorney's  appearance  for  her  as  if  it  had 
been  authorized  by  her.  Might  she  not?  And  if  she 
did,  would  not  that  amount  to  a  ratification  of  his  action  ? 
He  ostensibly  appeared  for  her;  and  if  she  chooses  to  accept 
the  result  of  his  services  while  acting  for  her,  who  has  a 
right  to  deprive  her  of  it  ?  Not  the  husband,  at  whose  in- 
stance the  attorney  entered  an  appearance  for  her;  nor  the 
plaintiff  in  this  action,  who  was  affected  by  that  judgment  to 
the  same  extent  that  his  grantor  was.  It  appeared  to  be  valid 
upon  its  face;  and  if  the  plaintiff  ascertained  that  it  was  not, 
it  was  not  through  the  defendant  or  defendant's  ^antor  that 
he  found  it  out.  He  must  have  obtained  the  information 
from  his  own  grantor,  who  had  himself  perpetrated  the  fraud, 
if  any  was  perpetrated,  in  obtaining  the  judgment.  We  know 
of  no  principle  upon  which  the  plaintiff  in  that  action  of  di- 
vorce could  be  permitted  to  impeach  the  judgment  rendered 
in  it,  for  the  purpose  of  recovering  property  from  the  de- 
fendant in  that  action  which  he  coula  recover  on  no  other 
f  round  than  that  he  had  obtained  that  judgment  by  fraud, 
here  is  a  maxim  of  law  that  ''No  man  should  take  advan- 
tage of  his  own  wrong."    It  seems  to  us  that  that  maxim 
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has  been  violated  in  this  case.  Fraud  renders  any  transaction 
voidable  at  the  election  of  the  party  defrauded.  But  we  have 
vet  to  learn  that  theparty  by  whom  the  fraud  is  perpetrated 
has  that  election.  We  had  always  supposed  that  if  ne  over- 
reached himself  the  law  would  leave  him  to  extricate  himself 
as  well  as  he  might,  without  its  aid.  And  so  we  still  think. 
In  this  case,  however,  the  defendant  is  an  entire  stranger  to 
that  judgment. 

If  he  had  examined  the  record,  and  found  that  it  was  a  valid 
judgment  upon  its  face,  he  might  have  safely  acted  upon  the 
presumption  that  it  was  a  valid  judgment.  Whether  he  actu- 
ally inspected  the  record  or  not,  the  law  will  not  hold  him  to 
be  affected  with  notice  of  any  fact  outside  of  that  record  of 
which  he  did  not  have  actual  notice.  He  is  chargeable  with 
what  the  record  discloses,  and  with  nothing  beyond  what  it 
discloses,  unless  it  be  shown  that  he  had  actual  notice  of 
something  outside  which  would  render  that  judgment  void- 
able. There  is  no  evidence,  or  even  claim,  that  he  did  have 
any  actual  notice  or  knowledge  of  the  manner  in  which  that 
judgment  was  obtained.  The  learned  counsel  for  the  re- 
spondent say  that  there  is  no  proof  that  he  ever  saw  that 
judgment,  or  knew  of  its  existence.  That  is  immaterial.  He 
stands  in  just  as  favorable  a  position  as  he  would  if  he  had 
actuallv  inspected  it  before  purchasing  from  one  of  the  par- 
ties afi^cted  by  it.  In  respect  of  public  records,  a  person  is 
no  more  affected  by  what  he  sees  than  he  is  by  what  he  might 
see  if  he  examined  them. 

If  the  plaintiff  in  that  divorce  suit  were  the  plaintiff  in  this 
action,  and  the  defendant  in  that  action  were  the  defendant 
in  this,  would  a  Court  permit  the  plaintiff  to  attack  that 
judgment  on  the  ground  that  he  obtained  it  by  fraud,  of 
which  the  defendant  was  not  only  innocent  but  ignorant  ?  We 
think  not.  Well,  the  grantees  oi  these  respective  parties  oc- 
cupy in  this  respect  no  better  or  worse  positions  than  their 
several  grantors  would  if  this  action  were  between  them. 

The  exception  to  the  ruling  of  the  Court  upon  the  defend- 
ant's objection  to  the  introduction  of  evidence  to  prove  that 
the  attorney  who  appeared  for  the  defendant's  grantor,  in  the 
action  brought  by  the  plaintiff's  grantor  in  Indiana  for  a  di- 
vorce, did  so  without  being  authorized  so  to  do  by  defend- 
ant's grantor,  must  be  sustained;  and  for  that  error,  and  the 
insufficiency  of  the  evidence  to  justify  the  decision  of  the 
Court,  the  judgment  and  order  denying  a  new  trial  must  be 
reversed. 

Judgment  and  order  appealed  from  reversed. 

We  concur:  Myrick,  J.,  Thornton,  J. 
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Department  No.  1. 


[FUed  July  26,  1880.] 
No.  7043. 

J.  H.  HARLAN  et  al.,  Respondents, 

vs. 

BENJAMIN  ELY,  Appellant. 

SuBETY.  One  may  be  a  surety  merely,  as  between  himself  and  his  eo-promis- 
Bor,  and  yet,  as  to  the  creditor,  both  his  apparent  and  actual  character 
be  that  of  principal. 

Idem.  A  party  may  waive  his  right  to  be  treated  as  surety,  and  agree  that 
he  should  be  bound  as  upon  his  unconditional  promise. 

Ftsdtsob.  Defendant  is  entitled  to  a  distinct  finding  by  the  District  Court 
upon  every  material  issue,  whether  the  issue  was  made  by  denials  of 
averments  in  the  complaint  X)r  by  the  denials  presumed  by  law  of  aver- 
ments in  the  answer. 

PsAcncB .  Supreme  Court  cannot  assume  the  functions  of  determining  for 
the  first  time  the  truth  or  falsity  of  any  of  the  allegations  of  answer, 
either  by  reference  to  the  testimony  or  to  the  facts  actually  found. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, X  olo  County. 

J.  H,  McKune,  for  respondents. 

J.  C.  Ball  and  J,  W.  Armstrong,  for  appellant. 

McKinstry,  J.,  delivered  the  opinion  of  the  Court: 

The  District  Court  among  other  things  found:  ^' On  the 
31st  day  of^ October,  a.  d.  1877,  one  D.  F.  Scroggins  applied 
toplaintifiGs  for  a  loan  of  $3000,  and  offered  as  security  there- 
for his  own  no^  and  a  mortgage  upon  his  croj)  to  be  ^rown 
the  ensuing  season,  which  was  declined  by  plaintiffs;  out  it 
was  finally  agreed  between  Scroggins  and  plaintiffs  that  if  he 
would  give  a  note,  signed  by  himself  and  the  defendant  as 
joint  and  several  makers,  and  also  give  the  mortgage  sug- 
gested, they  would  let  him  have  the  money. 

Thereupon  the  note  sued  upon  (a  copy  of  which  is  set  out 
in  the  second  amended  answer  herein)  was  drawn  up,  and 
Scroggins  went  with  it  to  the  defendant's  house,  informed 
him  of  the  arrangement  with  plaintiffs,  and  procured  him 
(the  defendant)  to  join  him  (Scroggins)  in  the  execution  of 
the  note. 

Said  note  was  executed  by  said  Scroggins  and  the  defend- 
ant on  that  day,  and  on  the  1st  day  of  November,  a.  d.  1877, 
Scroggins  took  said  note  to  the  plaintiffs  and  delivered  it  to 
them,  and  at  the  same  time  executed  and  delivered  to  them 
the  mortgage  of  that  date  (a  copy  of  which  is  set  out  in  the 
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second  amended  answer  herein),  and  received  from  them  the 
.sum  of  $3000  in  United  States  gold  coin.        « 

The  defendant  never  received  part  of  said  money,  and  all 
of  the  aforesaid  parties  knew  and  understood  that"  the  loan 
was  made  and  intended  for  the  sole  benefit  of  Scroggins,  and 
that  as  between  the  defendant  and  Scroggins  the  defendant 
was  merely  a  surety. 

On  the  15th  day  of  June,  a.  d.  1878,  the  said  Scroggins 
made,  executed,  and  delivered  to  the  plainti£[s  another  mort- 
gage, a  copy  of  which  is  also  set  out  in  said  second  amended 
answer;  which  second  mortgage  was  executed  to  cure  some 
defects,  or  supposed  defects,  in  the  first,  and  also  to  secure 
the  payment  of  another  note  therein  set  out." 

Section  2832  of  the  Civil  Code  is:  *'  One  who  appears  to 
be  a  principal,  whether  by  the  terms  of  a  written  instrument 
or  otherwise,  may  show  that  he  is  in  fact  a  surety,  except 
as  against  persons  who  have  acted  on  the  faith  of  his  appar- 
ent character  as  principal." 

The  section  of  the  Civil  Code  relates  to  a  class  of  cases  in 
which  the  apparent  differs  from  the  real  character  of  a  con- 
tracting party.  But  one  may  be  a  surety  merely,  as  between 
himself  and  his  co-promissor,  and  yet,  as  to  the  creditor, 
both  his  apparent  and  actual  character  be  that  of  principal. 
IAb  suggested,  with  much  plausibility,  that  the  plaintiffs  could 
not  have  acted  on  the  faith  of  deJEendant's  apparent  character, 
becauHC  they  knew  his  real  character.  But  this  is  a  claim 
that  a  knowledge  of  plaintiff's  that,  as  between  themselves, 
defendant  was  merely  the  surety  of  Scrogsins  (that  it  was 
their  agreement  that  Scroggins  should  pay  the  nofo),  conclu- 
sively establishes  an  agreement  on  the  part  o&  plaintiffs  that 
defendant  should  be  surety  only  as  to  them,  if  adopted  as  a 
rule,  this  would  be  to  declare  in  effect  that  a  man  cannot 
promise  in  writing  to  be  bound  as  principal,  if  in  fact,  as  to 
another  party  to  the  same  or  another  instrument,  he  is  merely 
the  surety.  However  positive  the  declaration  that  the  pur- 
pose was  to  create  a  primary  and  unconditional  liability,  the 
instrument  could  not  be  made  operative,  in  the  manner  in- 
tended, by  all  the  parties  interested  in  it.  Such  cannot  be 
the  law. 

It  would  be  strange  if  one  could  not  waive  his  right  to  be 
treated  as  surety,  and  agree  that  he  should  be  bound  as  upon 
his  unconditional  promise. 

The  section  of  tne  Code  is  to  be  construed  with  reference 
to  the  law  as  it  stood  when  the  Codes  were  adopted.  As- 
suming this,  it  by  no  means  follows  that  the  payee,  under 
circumstances  like  those  disclosed  in  the  record,  may  not  rely 
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upon  the  written  contract.  In  Shriver  vs.  Lovefoy,  32  Cal. 
575,  it  was  held  that  all  the  joint  and  several  meters  of  a 
promissory  note,  as  between  themselves  and  the  payee,  are 
regarded  as  principals;  that  neither  of  the  makers  could 
show  in  defense  that,  as  between  himself  and  the  other  joint 
makers,  he  was  only  a  surety;  and  that  when  the  payee  sued 
all,  attached  property  of  the  other  makers  sufficient  to  satisfy 
his  claim,  and  then  released  it,  the  surefy  was  not  discharged. 
Such  is  then  the  law  of  this  State,  unless  the  section  of  the 
Civil  Code  above  cited  has  changed  the  rule.  In  the  present 
case  the  circumstances  do  not  show  that  the  actual  relation 
of  defendant  to  plaintiffs  was  different  from  the  apjjarent  re- 
lation. We  cannot  sav,  at  all  events,  that  the  evidence  so 
completely  established  the  contrary  as  that  a  new  trial  should 
be  granted.  As  between  the  defendant  and  Scroggins,  the 
former  may  have  been  surety  for  the  latter,  and  j^et  both  be 
boimd  as  principals  by  their  contract  with  plaintiffs.  Such 
was  the  effect  of  their  written  promise,  and  the  other  facts 
found  might  co-exist  with  the  conclusion  to  be  drawn  from 
the  written  promise.  Plaintiffs  refused  to  loan  the  money  to 
Scroggins  alone,  but  agreed  to  lend  it,  and  did  lend  it,  to 
Scroggins  and  defendant  upon  tlieir  joint  and  several  obliga- 
tion. That  they  knew  that  the  former  alone  was  to  get  the 
use  of  the  money  cannot  change  the  result.  It  was  lent  to 
both.  The  character  which  it  was  agreed  should  be  per- 
formed by  defendant  in  the  transaction  with  plaintiffs  was 
that  of  principal.  If  plaintiffs  had  advanced  their  money 
without  notice  of  the  suretyship,  they  could  have  held  de- 
fendant as  maker.  If  they  had  agreed  to  take  him  as  surety, 
they  coidd  only  have  held  mm  as  such,  although  he  appeared 
as  principal  upon  the  written  instrument.  The  present  is  a 
case  beyond  tne  statute  in  which  the  Court  below  reached 
the  conclusion  that  the  defendant  had  not  appeared  in  dupli- 
cate character  in  his  transaction  with  the  plaintiffs,  but  that 
his  real  and  apparent  relation  to  them  was  the  same.  We 
cannot  say  the  Court  erred  in  coming  to  this  conclusion. 

It  may  be  that  defendant,  although  a  principal  debtor,  is 
entitled  to  have  applied  upon  the  promissory  note,  or  to 
claim,  by  way  of  set-off,  the  value  of  the  grain  received  by 
plaintiffs  under  the  mortgage  agreement,  and  by  them  dis- 

Eosed  of  for  the  check  of  an  insolvent.  It  is  not  necessary, 
owever,  to  determine  any  question  thus  suggested,  inas- 
much as  we  are  convinced  the  judgment  must  oe  reversed 
because  of  the  insufficiency  of  tne  findings.  Defendant  was 
entitled  to  a  distinct  jBinding  by  the  District  Court  upon 
every  material  issue,  whether  the  issue  was  made  by  denials 
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of  averments  in  the  complaint  or  by  the  denials  presumed 
by  law  of  averments  in  the  answer.  The  fifth  finding  of  the 
Court  below  was  as  follows :  "  The  foregoing  are  all  me  facts 
of  the  case,  and  all  and  singular  the  allegations  of  the  second 
amended  answer  are  untrue,  except  07ily  in  bo  far  as  the  same 
accord  with  the  foregoing  facta,^^ 

The  Court  below  should  have  assumed  the  labor  of  com- 
paring the  allegations  of  the  answer  with  the  facts  by  it 
found.  As  it  is,  we  are  not  informed  which  of  the  allegations 
of  the  answer  were,  in  the  opinion  of  the  Court  below,  true; 
which  untrue.  We  cannot  assume  the  function  of  determin- 
ing for  the  first  time  the  truth  or  falsity  of  any  of  them,  either 
by  reference  to  the  testimony  or  to  the  facts  actually  found. 
A  finding  that  all  the  ''  material"  averments  of  a  pleading  are 
true  or  untrue  is  insuflScient.  (iadtf  vs.  Durkin^  51  Cal.  277. 
See  Johnson  vs.  Squires,  53  Cal.  37.)  But  the  fifth  finding 
is  no  more  certain  than  a  finding  which  refers  only  to  maierial 
allegations. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  tn^. 

We  concur:    Boss,  J.,  McEee,  J. 


Depabtment  No.  2. 


[Filed  August  9,  1880.] 

No.  6492. 

B.  HILLMAN,  Bespondent, 
vs. 

J.  G.  NEWINGTON  et  al.,  Appellants. 

Fleadimo.    Matter  in  abatement  mnst  be  pleaded  with  such  particularity  a3 

to  exclade  every  conclusion  to  the  contrary. 
Idih.    VHiere  answer  alleged,  "and  the  defendants  aver,  that  their  rights 

and  interests  in  aU  matters  connected  with  the  subject  matter  of  this 

action  are  separate  and  independent  of  each  other:"     Htldt   not  a 

proper  statement  of  the  objection  of  misjoinder. 

Appeal  from  the  District  Court  of  the  Twenty-first  Judi- 
cial JDistrict,  Lassen  Oounty. 

J,  S,  Chapman,  for  respondent. 
E.  V.  Spencer^  for  appellant. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
The  action  was  brought  to  recover  damages  for  an  alleged 
wrongful  diversion  of  the  waters  of  Willow  Creek,  in  the 
County  of  Lassen,  and  for  an  injunction  restraining  defend- 
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ants  from  divertiDg  the  waters  mentioned.  The  Court  ren- 
dered judgment  for  plaintiff,  from  which  an  appeal  is  prose- 
cuted by  Sie  defendants. 

The  appellants  contend  that  there  is  a  misjoinder  of 
defendants,  and  for  that  reason  the  judgment  should  be  re- 
versed. 

The  allegations  of  the  complaint  charge  defendants  with  a 
joint  trespass  in  diyertii^  the  waters  of  Willow  Creek  from 
the  lands  of  plaintiff.  Tne  Court  finds  that  the  defendants, 
in  making  such  diversion,  were  acting  severally  and  not  in 
concert;  and  further  finds  that  defendants  Newington,  Highet, 
Amett,  Lapoint,  and  Davis  were  each  possessed  of  a  sepa- 
rate tract  of  land  situate  on  Willow  Creek,  above  the  land 
of  plaintiff,  and  were  each  diverting  the  waters  of  the  stream; 
that  defendant  McDiermid,  during  the  time  mentioned  in  the 
complaint,  was  the  tenant  of  defendant  Newington,  and  used 
the  waters  of  the  creek  during  the  year  1875  and  up  to  the 
commencement  of  the  action,  as  he  was  authorized  by  his 
landlord,  the  defendant  Newington. 

It  is  urged  that  the  trespass  found  is  not  joint;  that  on  the 
facts  found  a  several  action  could  be  maintained  against 
each  of  the  defendants,  and  therefore  there  is  a  misjoinder 
of  defendants.  Admitting  that  there  is  a  misjoinder  of  de- 
fendants, has  the  objection  been  properly  taken  ? 

When  such  a  defect  appears  on  the  face  of  a  complaint, 
the  objection  must  be  made  by  demurrer.  (C.  C.  P.,  8ec. 
430.)  When  it  does  not  so  appear,  it  must  be  taken  by 
answer.  (C.  C.  P.,  Sec.  433.)  if  no  objection  is  taken  for 
such  defect,  either  by  demurrer  or  answer,  it  must  be  deemed 
to  be  waived.  (C.  C.  P.,  Sec.  434;  Wanxei^  vs.  WUaan,  4 
Cal.  310;  Dunn  vs.  Ibzer,  lOfiel.  170.) 

In  this  case  no  such  defect  appeared  on  the  face  of  the 
complaint,  and  therefore  such  objection  could  not  be  taken 
by  demurrer.  It  was  incumbent  on  the  defendants,  then,  to 
take  it  in  the  answer.  Was  it  so  taken  ?  The  only  part  of 
the  answer  which  relates  to  this  matter  is  as  follows : 

"  The  defendants  deny  that  they  have  any  joint  interest  in 
the  subject  matter  of  this  action,  or  that  they  have  jointly 
done  any  act  or  thing  mentioned  in  the  complaint,  or  that 
ihey  are  jointly  liable  to  the  plaintiff  in  anj  manner  or  thing 
connected  with  or  growing  out  of  the  subject  matter  of  the 
action,  either  of  the  matters  or  things  mentioned  or  set  out 
in  the  complaint,  or  of  the  matters  nereafter  mentioned  and 
set  oat  in  this  answer. 

*' And  the  defendants  aver  that  their  rights  and  interests 
in  all  matters  connected  with  the  subject  matter  of  this  action 
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are  separate  and  independent  of  each  other,  and  for  these 
reasons  they  are  improperly  joined  as  defendants  in  this 
action." 

Such  a  defense  is  only  matter  in  abatement.  It  merely 
tjBnds  to  defeat  the  action  in  which  it  is  pleaded,  and  does 
not  show  that  the  plaintiff  cannot  at  any  time  maintain 
an  action.  {Hentsch  vs.  Porter^  10  Cal.  555.)  Matter  in 
abatement  must  be  pleaded  with  such  particularity  as  to  ex- 
clude every  conclusion  to  the  contrary.  ( Tooms  vs.  Bandall, 
3  Cal.  438;  Thompson  vs.  Lyon,  14  Cal.  36.)  As  every  other 
plea  or  defense,  it  must  set  forth  facts,  from  which  the  Court 
can  see  that  the  legal  consequence  ur^ed  results. 

Tested  by  these  rules,  we  are  of  opinion  that  the  defense 
of  misjoin(^r  of  defendants  is  not  well  pleaded.  The  pleader, 
after  denying  that  the  defendants  have  any  joint  interest  in 
the  subject  matter  of  the  action,  or  that  they  have  jointly 
done  any  act  or  thing  mentioned  in  the  complaint,  or  that 
they  are  jointly  liable  to  the  plaintiff  in  anj  matter  or  thing 
connected  with  or  growing  out  of  the  subject  matter  of  the 
action,  either  of  the  matters  or  things  mentioned  in  the  com- 
plaint, or  of  the  matters  hereinafter  mentioned  or  set  out  in 
their  answer,  proceeds  to  aver  that  their  rights  and  interests 
in  all  matters  connected  with  the  subject  matter  of  this  action 
are  separate  and  independent  of  each  other,  and  that  for 
these  reasons  they  are  improperly  joined  as  defendants  in  the 
action. 

The  facts  which  show  that  the  rights  and  interests  of  the 
defendants,  in  all  matters  connected  with  the  subject  matter 
of  the  action,  are  separate  and  independent  of  each  other, 
should  have  been  set  forth,  so  that  the  Court  could,  on  an  ex- 
amination of  the  pleading,  perceive  that  the  facts  averred 
showed  that  the  defendants  had  separate  and  independent  in- 
terests in  the  matters  connected  with  the  action.  This  has 
not  been  done,  but  the  pleader  only  sets  forth  his  conclu- 
sions. The  Court  must  draw  the  conclusions  from  the  facts, 
and  not  the  pleader.  This  defense  not  having  been  well 
pleaded,  need  not  be  further  considered. 

The  Court  finds  a  prior  appropriation  by  plaintiff  of  the 
waters  of  Willow  Creek  to  the  extent  of  four  hundred  inches, 
measured  under  a  four-inch  pressure,  and  that  he  was  de- 
prived of  this  by  the  defendants;  that  all  of  the  parties  are 
m  possession  under  the  laws  of  the  United  States,  the  settle- 
ment of  the  plaintiff  having  been  made  in  May,  1869,  fol- 
lowed up  by  a  declaratory  statement  in  June,  1870,  under 
which  nnal  proof  and  payment  were  made  on  the  19th  of 
June,  1871,  and  a  patent  of  the  United  States  made  and 
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issued  to  him  on  the  10th  day  of  July,  1872.  (Broder  vs. 
Natoma  W.  and  M.  Co,,  50  Cal.  621;  Act  of  Congress,  July 
9,  1870,  Sec.  17;  16  U.  S.  Stats,  at  Lar^e,  218.) 

A  further  objection  is  made  to  the  action  of  the  Court  in 
relation  to  the  damages  and  costs.  The  Court  adjudges  that 
the  plaintiff  recover  from  the  defendants,  and  each  of  them, 
damages  to  the  amount  of  one  dollar,  and  his  costs,  amount- 
ing to  $787.91  in  gold  coin,  and  that  as  between  the  defend- 
ants the  damages  and  costs  be  apportioned.  The  Court  failed 
to  apportion  the  damages  and  costs,  which  it  should  have 
done. 

The  cause  is  therefore  remanded  to  the  Superior  Court  of 
the  County  of  Lassen,  with  directions  to  make  the  apportion- 
ment of  dAmage»  and  costs  between  the  defendants,  and  to 
modify  the  judgment  by  decreeing  against  each  defendant 
the  amount  of  costs  and  damages  which  shall  be  adjudged 
against  him.     Li  other  respects  the  judgment  is  affirmed. 

We  concur:    Sharpstein,  J.,  Myrick,  J. 


Department  No.  2. 


[Filed  August  6,  1880.] 

No.  6559. 

WILUAM  GEE,  Appellant,  vs.  A.  TEEEIO,  Eespondent. 

Bnx  OF  Exceptions.     Mast  be  settled  by  the  presiding  Jadge,  and  not  by 
agreement  of  parties. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

L.  S.  Taylor,  for  appellant. 
Grove  L.  Johnson,  for  respondent. 

Myrick,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  of  nonsuit.  There  is 
in  the  transcript  what  purports  to  be  a  bill  of  exceptions, 
settled  and  agreed  to  by  the  attorneys  for  the  respective  par- 
ties, but  not  by  the  Judge.  The  Code  requires  that  the  bill 
of  exceptions  be  settled  by  the  Judge  who  presided  at  the 
trial,  instead  of  by  agreement  of  the  parties.  No  error  ap- 
pears in  the  record. 

Judgment  affirmed. 

We  concur:    Sharpstein,  J.,  Morrison,  C.  J. 
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Department  No.  1. 


[FUed  July  26,  1880.] 

No.  6641. 

H.  ERNST,  Appellant, 
vs. 

GEORGE  CUMMINGS  et  al.,  Respondents. 

Bun^iNo  CoNTBACT.  When  a  covenant  or  promise  goes  only  to  Apart  of  the 
consideration,  and  a  breach  thereof  may  be  paid  for  in  damages,  it  is  an 
independent  covenant  or  promise;  and  an  action  may  be  bronght  for  a 
breach  of  it  without  averring  performance.  Bnt  when  the  mutaal 
promises  go  to  the  whole  consideration  on  both  sides,  they  are  de- 
pendent conditions,  and  performance  most  be  averred. 

IiiTBMTioN.  Intention  of  the  parties  is  to  be  discovered  rather  from  the  order 
of  time  in  which  the  acts  are  to  be  done,  than  from  the  structure  of 
the  instrument  or  the  arrangement  of  the  covenants. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
District,  Los  Angeles  County. 

BickneU  &  White,  for  appellant. 
Eastman  dt  King,  for  respondents. 

McKinstry,  J.,  delivered  the  opinion  of  the  Court: 

This  action  is  to  recover  the  sum  of  $594.75  upon  a  bond 
attached  to  a  building  contract.  The  obligation  reads  as  fol- 
lows: 

"  Enow  all  men  by  these  presents,  that  I,  Colin  Chisholm, 
as  principal,  and  George  Cummings,  as  surety,  all  of  the 
City  and  County  of  Los  Angeles,  State  of  California,  are 
held  and  firmly  bound  unto  H.  Ernst,  of  the  same  place,  in 
the  sum  of  $1,500  in  gold  coin  of  the  United  States  of  Amer- 
ica, to  be  paid  to  the  said  H.  Ernst,  his  executors,  adminis- 
trators, or  assigns;  for  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  our  and  each  of  our  heirs,  execu- 
tors, and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

''  Sealed  with  our  seals,  and  dated  the  31st  day  of  Mav,  1877. 

''The  condition  of  the  above  obligation  is  such,  that 
whereas  the  above  bounden  Colin  Chisholm  has  entered  into 
a  certain  contract  with  the  said  H.  Ernst  to  do  the  carpenter 
work,  brick  work,  plastering,  painting,  stairs,  graining,  glaz- 
ing, plumbing,  gas  work,  and  all  the  work,  and  furnish  the 
material  therefor,  upon  a  certain  building  to  be  erected  on 
the  southwest  side  of  Temple  Street  in  said  city  and  county, 
to  be  known  as  the  Ernst  residence,  according  to  the  plans 
and  specifications  made  by  Charles  W.  Davis,  architect  of 
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said  building,  and  to  which  specifications  and  said  contract, 
the  latter  of  which  bears  even  date  herewith,  reference  is 
hereby  made  and  the  same  are  a  part  hereof,  for  all  purpose 
expressiye  of  these  contracts  and  tenor. 

^'  Now-,  if  the  above  bounden  Colin  Chisholm  shall  well 
and  truly  perform  all  the  obligations  in  said  contract  by  him 
to  be  performed  according  to  tne  express  terms,  meaning,  and 
effect  thereof,  and  furnish  the  materials  and  perform  the 
work  at  the  times  and  in  the  manner  therein  stated,  then  the 
above  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue. 

"Colin  Chisholm,     [seal.] 
"Geo.  Cummings.      [seal.] 

"  Signed,  sealed,  and  delivered  in  the  presence  of  Chas. 
W.  Davis. 

"Endorsed:    Bond." 

The  portions  of  the  contract  between  plaintiff  and  Chis- 
holm wnich  are  necessary  to  be  considered  are:  "And  the 
said  party  of  the  first  part  does  hereby  for  himself,  his  heirs, 
executors,  and  administrators,  covenant,  promise,  and  agree 
with  and  to  the  said  party  of  the  second  part,  his  executors 
and  administrators,  that  he,  the  said  party  of  the  first 
part,  his  executors  or  administrators,  shall  and  will,  in 
consideration  of  the  covenants  and  agreements  being 
strictly  performed  and  kept  by  the  said  party  of  the 
second  part,  as  specified,  well  and  truly  pay,  or  cause  to 
be  paid,  unto  the  party  of  the  second  part,  his  executors,  ad- 
ministrators, or  assigns,  the  said  sum  of  $2,650,  gold  coin 
of  the  United  States  of  America,  in  the  manner  following: 
That  is  to  say,  75  per  cent,  of  said  sum  of  $2,660  as  the  said 
work  shall  progress,  and  in  a  sum  proportionate  to  the  value 
of  the  work  done  from  time  to  time  by  said  second  party, 
and  the  balance  of  said  sum  of  $2,650  when  tlie  said  build- 
ing fierein  referred  to  is  complete  and  ended.  Provided, 
that  in  each  of  the  said  cases  a  certificate  be  obtained 
and  signed  by  the  said  Chas.  "W.  Davis  that  he  has  done 
his  work,  so  far  as  done,  to  his  satisfaction;  and  also  a 
statement  of  the  value  of  the  work  so  done  by  him.  And  it  is 
hereby  further  agreed  by  said  second  party  that  no  lietia  by 
mechanics,  material  men,  or  laborers  shall  be  filed  against 
said  building;  and  they  hereby  waive  any  right  to  any 
mechanics'  lien." 

The  complaint  alleges  that  before  the  completion  of  the 
building,  and  after  defendant  Chisholm  commenced  to  erect 
the  same,  materials  were  furnished  by  certain  persons  named 
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to  said  ChisholiDy  as  such  contractor,  to  be  used  in,  and 
which  were  used  in,  the  construction ;  that  certain  sums  men- 
tioned were  due  to  each  of  such  persons  for  such  materials; 
that  each  within  the  statutory  time  filed  his  claim  of  lien 
against  the  building,  and  also  filed  his  complaint  in  the  Dis- 
trict Court  £^ainst  the  plaintiff,  and  that  summons  and  coii- 
plaint  were  duly  served  on  plaintiff  in  each  action  thus  com- 
menced. Further,  that  the  present  plaintiff  in  due  time 
tiled  and  served  his  answer  as  defendant  in  each  of  said 
actions,  and  that  all  of  them  were  consolidated  and  tried 
in  the  District  Court  together;  that  within  a  reasonable 
time  prior  to  the  trial  of  the  consolidated  actions  the 
present  plaintiff  notified  defendant  Cummings  of  the  pen- 
dency and  character  of  the  same,  and  that  he  failea  to 
appear  and  defend  the  actions;  that  this  plaintiff  em- 
ployed eminent  counsel  to  defend  said  suits,  and  tendered  in 
Court  $750,  the  balance  due  upon  the  building  contract. 
The  complaint  also  alleges  that  the  causes  came  on  to 
be  tried,  and  such  proceedings  were  had  that  the  Court  en- 
tered its  decree  and  gave  judgment  in  favor  of  each  of  the 
material  men,  in  a  sum  named  as  to  each;  and  after  the  ap- 
plication of  $750  so  tendered  as  aforesaid,  there  remained  a 
Dalance  of  $594.76  still  due  and  unpaid  in  the  aggregate,  and 
constituting  a  lien  on  plaintiff's  property;  that  plaintiff  here 
(defendant  in  said  consolidated  actions),  in  order  to  save  his 
property  from  said  lien  and  judgment,  and  while  said  judg- 
ment was  in  full  force,  paid  the  said  sum  of  $594.75,  etc. 

The  defendants,  in  tneir  answer,  deny  that  the  plaintiff 
properly  defended  the  actions  brought  to  foreclose  the  liens 
of  the  material  men,  and  also  deny  that  they  had  any  notice 
of  the  pendency  of  those  actions.  These  denials  of  allega- 
tions in  the  complaint  constitute  issues  upon  which  the  Court 
below  did  not  find.  The  issues  were  material,  and  should 
have  been  passed  upon. 

There  is  another  reason  why  the  judgment  in  favor  eft  the 
defendants  and  the  order  denying  the  motion  for  a  new  trial 
cannot  be  permitted  to  stand.  Assuming  that  the  third; 
fourth,  or  anv  other  of  the  findings,  can  be  so  construed  as 
to  include  a  finding  that  plaintiff  had  not  paid  any  portion  of 
the  seventy-five  per  cenitim  of  the  contract  price  (properly 
payable)  when  me  liens  were  filed,  there  is  no  evidence  in 
the  record  to  sustain  a  finding  to  that  effect.  A  reference  to 
the  building  contract  will  show  that  plaintiff  was  to  pay  any 
portion  of  the  seventy-five  per  cent,  only  in  case  of  presenta- 
tion of  the  architect's  certificate;  and  there  is  no  evidence 
tending  to  prove  that,  prior  to  the  filing  of  the  liens,  any 
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certificate  was  presented  calling  for  more  money  than  was 
actaallv  paid.  The  case  clearl  j  shows  that  when  the  liens 
were  filed  defendant  Chisliolm  had  not  placed  himself  in 
such  position  as  that  any  more  money  was  due  him  than 
he  had  already  received.  Defendant  Chisholm  testified: 
**  Ernst  (plaintiff)  failed  to  make  the  last  payment  of  $750, 
which  /eU  dve  vpon  the  completuni  of  his  hoxise.  *  *  *  At 
the  completion  of  the  contract  he  owed  me  $750."  And  on 
cross-examination:  ''Ernst  and  I  never  had  any  disagree- 
ment about  the  $750  before  tiie  liens  were  filed."  And  plain- 
tiff, also  as  a  witness:  "Chisholm  never  demanded  the  last 
installment  under  the  contract,  which  amounted  to  $750." 

The  evidence  clearly  shows  that  there  was  nothing  due 
from  plaintiff  Chisholm  when  the  liens  were  filed,  but  that 
subsequently,  and  on  the  completion  of  the  building,  $750 
would  have  oecome  due  if  the  liens  had  not  been  filed. 

The  question  whether  acts  stipulated  for  are  such  as  that 
the  performance  of  them  is  a  condition  precedent  te  the  right 
to  enforce  a  performance  by  the  other  party  to  a  contract, 
is  to  be  solved  not  by  any  technical  rules,  but  by  ascertain- 
ing if  possible  the  intention  of  the  parties.  When  a  cove- 
nant or  promise  goes  only  to  a  part  of  the  consideration,  and 
a  breach  thereof  may  be  paid  lor  in  damages,  it  is  an  inde- 
pendent covenant  or  promise;  and  an  action  may  be  brought 
for  a  breach  of  it  without  averring  performance.  But  when 
the  mutual  promises  or  covenants  go  to  the  whole  considera- 
tions on  both  sides,  they  are  mutual  (and  dependent)  condi- 
tions, and  performance  must  be  averred.  '*  The  intention  of 
the  parties  is  to  be  discovered  rather  from  the  oi'der  of  time 
in  which  the  acts  are  to  be  done,  than  from  the  structure  of 
the  instrument  or  the  arrangment  of  the  covenants."  (See 
note  to  Cutter  vs.  PoweU,  2  Smith's  Leading  Cases.) 

Applying  these  rules  to  an  analysis  of  the  buUding  con- 
tract: It  was  the  duty  of  the  plaintiff  to  pay  seventy-five  per 
cerUiim — that  is,  $1,987.50 — of  the  sum  of  $2,650  as  the  work 
progressed,  and  in  sums  proportionate  to  the  value  of  the 
work  done  from  time  to  time;  provided  that  in  each  case  a 
certificate,  signed  by  Davis,  the  architect,  should  be  pre- 
sented showing  that  the  work  had  been  done  so-  far  to  his 
satisfaction,  and  the  imliie  of  such  work.  In  other  words, 
whenever  the  builder  produced  the  architect's  certificate  that 
work  not  already  paid  for  had  been  properly  done,  and  the 
value  thereof,  it  was  the  duty  of  plaintiff  to  pay  for  such 
work,  provided  he  should  not  be  cculed  on  to  pay  more  than 
seventy-five  per  cent,  of  the  whole  contract  price.  Defendant 
Chisholm  promised  to  protect  the  property  from  liens  if  the 
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plaintiff  should  pay  as  he  had  agreed,  and  plaintiff  promised 
to  pay  as  hereinbefore  set  forth  if  defendant  should  prevent 
liens  from  being  filed.  Plaintiff  was  not  bound  to  pay  any 
portion  of  the  contract  price  which,  according  to  the  terms 
of  the  contract,  had  not  become  due  when  the  liens  were 
filed,  but  was  fully  authorized  to  retain  such  portion  to  meet 
the  liens.  It  cannot  be  presumed  that  it  was  intended  that 
plaintiff  should  paj  the  full  contract  price,  and  also  the 
amount  of  liens  which  Chisholm  should  permit  to  be  filed  in 
violation  of  his  covenants.  The  promises  of  the  parties  were 
dependent  upon  the  other,  and  were  to  be  performed  in  the 
order  of  time  in  which  performance  was  contemplated  by 
their  agreement. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial.  « 

We  concur:    Boss,  J.,  McEee,  J. 


Department  No.  2. 


[Filed  August  3,  1880.] 
No.   6493. 

S.  J.  NATHAN,  Appellant, 

vs. 

J.  O.  DOANE  ET  AL.,  Eespondents. 

Fbaud.     Courts  will  never  presume  fraud.    The  party  relying  upon  fraud 
must  establish  it. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis 
trict,  Sacramento  County. 

«/.  U.  McKunCy  for  appellant. 
J,  Naphialy,  for  respondents. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 
The  plaintiff,  a  judgment  creditor  of  one  Justin  Gates, 
seeks  in  this  action  to  have  a  judgment  against  said  Justin 
and  in  favor  of  James  H.  Gates,  entered  previously  to  the 
entry  of  plaintiff's  judgment,  declared  fraudulent  and  void 
as  against  the  plaintiff  herein,  and  to  have  the  defendants 
herein  sun^ender  tlie  property  which  they  acquired  through 
a  purchase  at  Sheriff's  sale  iipon  an  execution  issued  upon 
said  judgment  recovered  by  James  H.  against  Justin  Gates, 
surrendered  to  the  Sheriff,  who  has  in  his  hands  an  execu- 
tion issued  upon  the  judgment  recovered  by  the  plaintiff 
against  said  Justin  Gates,  to  be  sold  upon  said  last  men- 
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tioned  execution,  and  to  have  the  proceeds  of  such  sale  ap- 
plied to  the  satisfaction  of  said  last  mentioned  judgment; 
and  that  if  any  part  of  said  property  has  been  sold  by  the 
defendants  herein,  that  they  be  required  to  pay  into  Court  a 
sum  of  money  equal  to  the  value  of  the  goods  sold,  to  be 
applied  to  the  satisfaction  of  said  judgment,  in  favor  of  the 
piaiatiff  herein.  All  the  allegations  of  fraud  are  denied  bv 
the  defendants,  and  the  Court  found  in  their  favor  upon  all 
the  material  issues,  and  rendered  judgment  in  their  favor. 
The  plaintiff  moved  upon  a  bill  of  exceptions  for  a  new  trial, 
which  the  Coui-t  denied.  From  the  judgment  and  the  order 
denying  a  new  trial  this  appeal  is  taken.  The  plaintiff  relies 
upon  the  insufficiency  of  the  evidence  to  justify  the  findings 
and  judgment  of  the  Court. 

We  have  examined  the  evidence  incorporated  in  the  bill  of 
exceptions,  and  find  that  there  is  some  evidence  to  support 
each  finding  of  the  Court.  Whether  or  not  the  findings  are 
supported  by  a  preponderance  of  evidence  is  not  for  us  to 
decide.  The  plaintiff  relies  upon  fraud,  and  it  is  incumbent 
on  him  to  establish  it.  A  Court  will  never  presume  it.  And 
there  being  evidence  tending  to  prove  that  there  was  no  fraud 
committed  by  the  defendants,  or  any  of  them,  in  the  pro- 
curement of  the  judgment  which  the  plaintiff  seeks  to  have 
declared  fraudulent  and  void,  we  cannot  disturb  the  findings 
and  jndgment  of  the  Court  below. 

Judgment  and  order  appealed  from  affirmed. 

We  concur:    Myrick,  J.,  Thornton,  J. 


Department  No.  2. 


[Filed  August  3,  1880.] 

No.  6326. 

BANK  OF  WOODLAND,  Respondent, 

vs. 

N.  B.  TREAD  WELL  et  al.,  Appellants. 

FoBSC3X>scRS — Counsel  Feks.  Plaintiff  not  an  attorney  cannot  recover  any 
mun  as  connsel  fees.  Object  of  law  allowing  counsel  fees  is  not  to 
afford  creditor  an  opportunity  for  a  speculation,  but  to  reimburse  him 
for  counsel  fees  which  he  pays  or  becomes  liable  to  pay. 

Appeal  from   the  District  Court  of    the    Sixth  Judicial 
District,  Tolo  County. 


(7.  P.  Sprdgiie,  for  respondent. 
W.  B.  Treadwell,  for  appellants. 
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Mybiok,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  to  foreclose  a  mortgage.  The  mortgage 
contaited  the  followi;ig  provision:  **And  we  do  hereby 
agree,  that  in  case  of  a  forclosuro  of  this  mortgage,  the 
holders  thereof  shall  be  entitled  to  recover  upon  this  security 
the  sum  of  $100,  United  States  gold  coin,  as  counsel  fees, 
in  addition  to  costs  allowed  by  law." 

The  answer  contains  the  averment  "that  the  attorney  for  the 
plaintiff  herein  is  a  regular  paid  employee  of  plaintiff,  em- 
ployed by  it  to  perform  such  legal  business,  conveyancing 
and  searching  of  records,  as  may  be  required  of  him,  and 
receives  for  all  his  services  the  fixed  sum  of  $10  per  month, 
and  no  more;  that  his  services  in  this  cause  are  a  part  of  the 
services  so  contracted  by  him  to  be  performed,  and  plaintiff 
has  not  contracted  to  pay  or  become  liable  to  pay  to  nim,  or 
to  any  other  attifrney ,  any  fees  or  compensation  whatever  for 
any  services  in  the  above  entitled  cause  other  than  his  salary 
as  aforesaid.** 

The  Court  found  "that  the  allegations  of  the  complaint 
are  true,  and  all  the  allegations  and  denials  of  the  answer 
contradicting  the  complaint  in  any  respect  are  untrue." 

This  is  not  a  finding  upon  the  issues  tendered  by  the 
answer  as  above  given.  The  judgment  must  therefore  be  re- 
versed for  want  of  sufficient  findings. 

Upon  the  case,  as  presented  by  the  bill  of  exceptions,  we 
are  of  opinion  that  plaintiff  is  not  entitled  to  recover  any 
sum  as  counsel  fees.  Plaintiff  is  not  an  attorney,  and  there- 
fore cannot  be  allowed  counsel  fees  for  its  own  services.  It 
cannot  be  allowed  any  sum  for  counsel  fees  for  services  ren- 
dered, or  to  be  rendered,  to  it  by  an  attorney,  unless  that  at- 
tomev  be  entitled  to  receive  it  to  himself.  I'he  object  of  the 
law  allowing  counsel  fees  is  not  to  afford  an  opportunity, 
under  cover  of  the  name,  for  a  speculation  on  the  part  of  the 
creditor,  but  to  reimburse  him,  m  a  proper  amount,  for  a 
sum  which  he  pays,  or  becomes  liable  to  pay,  or  to  relieve 
him  of  the  burden  of  paying  counsel  fees.  In  this  case  the 
plaintiff  has  paid,  and  nas  become  liable  to  pay,  nothing  as 
counsel  fees.  It  is  true  plaintiff  pays  its  attorney  $10  per 
month  for  various  legal  services,  but  it  does  not  appear  that 
that  sum  can  be  at  all  apportioned  to  the  services  rendered 
herein.  Neither  does  it  appear  that  the  sum  allowed  bv  the 
Court  below  ($100)  will  belong  to  the  attorney,  or  will  re- 
ceive any  other  direction  than  to  go  to  plaintiff.  {PcUtei^soji 
vs.  Donner,  48  Cal.  369.) 

Judgment  reversed  and  cause  remanded. 

We  concur:    Sharpstein,  J.,  Morrison,  C.  J. 
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Department  No.  1. 


[Filed  July  21,  1880.] 

No.  6562. 

IN  THE  MATTER  OF  THE  APPLICATION  OF  BAKER 
A  HAMILTON  and  others  to  have  R.  M.  Huston,  W. 
S.  Huston,  and  E.  F.  Huston,  copartners  as  Huston 
Brothers,  adjudged  Insolvent  Debtors. 

Insolvetit  Pabtnebship.  The  Act  of  March  31,  1876,  held  not  to  apply  to 
partnerships.  The  Legislatnre  of  1880,  however,  has  made  provision 
for  snch  cases. 

Appeal  from  the  County  Court  of  Tolo  Coimty. 

Geo.  Cadtaaladery  for  appellants. 
C.  P.  Sprague,  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

This  proceeding  was  commenced  under  the  Act  approved 
March  31,  1876,  entitled  **An  Act  supplementary  to  an 
Act  entitled  *  an  Act  for  the  relief  of  insolvent  debtors  and 
protection  of  creditors,  approved  May  4,  1862,'  and  the  Acts 
amendatory  thereof  and  sup{)lemental  thereto,"  by  three  of 
the  creditors  of  the  partnership  of  Huston  Brothers,  holding 
the  requisite  amount  of  indebtedness,  praying  that  they 
be  adjudged  insolvent,  and  be  required  to  surrender  their 
property  for  the  benefit  of  their  creditors.  The  Court  below 
held  that  the  Act  in  question,  commonly  known  as  the  Involun- 
tary Insolvent  Act,  did  not  apply  to  partnerships,  and  that  Hus- 
ton Brothers  could  not  be  adjudged  insolvent  under  its  provi- 
sions. Counsel  for  appellants  contends,  with  much  force,  that 
the  lan^age  of  the  Act  is  broad  enough  to  include  partners  as 
well  a.s  individuals;  and  if  the  question  stood  as  an  original 
proposition,  we  are  not  prepared  to  say  we  would  not  agree 
with  him.  But  the  language  of  the  Act  of  March  31,  1876, 
so  far  as  the  question  under  consideration  is  concerned,  is 
substantially  the  same  as  that  of  the  Act  of  1852,  and  it  was 
held  here  at  an  early  day — in  the  case  of  Meyer  vs.  Kohlman,  8 
Cal.  44 — ^that  under  the  provisions  of  the  Act  of  1852,  there 
was  no  authority  for  the  application  of  partners.  This  was 
the  construction  placed  by  this  Court  on  that  Act  as  long 
ago  as  1857,  and  has  never  been  changed.  We  must  take 
it  for  granted  that  at  the  time  the  Involuntaiy  Act  of  1876 
was  passed,  the  Legislature  knew  the  construction  which  had 
been  placed  on  the  Act  of  1852.     With  this  knowledge  it 
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passed  the  Involuntary  Act,  containing,  as  already  said,  sub- 
stantially the  same  provision,  so  far  as  this  question  is  con- 
cerned, as  is  found  in  the  original  Act.  This  was  a  legisla- 
tive adoption  of  the  known  construction  of  that  provision. 
{Hvatt  vs.  Allen,  No.  6905,  filed  March  23,  1880;  Taylor  vs. 
Ddaney,  2  Caine's  Cases  in  Error,  159;  Duramos  vs.  Harrison 
26  Ala.  326;  Yafe's  Case,  4  Johns.  358.) 

For  these  reasons  we  think  the  provisions  of  the  Act  of 
1876  should  be  held  not  to  apply  to  partnerships.  The  Legis- 
lature, however,  at  its  last  session  made  provision  for  such 
cases.     (Statutes  of  1880,  page  90.) 

Judgment  affirmed. 

We  concur:  McKinstry,  J.,  McKee,  J. 


Department  No.  2. 


[Filed  August  7,  1880.] 
No.  6385. 

GEORGE  L.  WEDEKIND,  Appellant, 

vs. 
WILLIAM  CRAIG  et  al.,  Respondents. 

State  Lands — Mimebal  LAin>B.  Plaintiff,  by  virtue  of  a  patent  granted  by 
the  State  of  California  nnder  the  Act  of  the  Legislattire  regulating 
the  sale  of  mineral  lands,  approved  March  28,  1874,  cannot  maintain 
title  against  citizens  of  the  United  States  who  located  the  premises  aa 
mining  claims  in  1852  in  accordance  with  the  local  mining  regola* 
tions  and  customs,  and  which  have  since  been  held  and  worked  for 
gold  as  mining  claims.  A  settlement  of  this  character  prevents  the 
title  from  passing  to  the  State  under  the  provisions  of  the  seventh 
section  of  the  Act  of  Congress  of  March  3,  1853. 

Appeal  from  the  District  Oourt  of  the  Fourteenth  Judicial 
District,  Placer  County. 

J.  P.  Dameron,  for  appellant. 
TiUtle  &  Fulweiler,  for  respondents. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
On  the  2d  of  April,  1878,  the  plaintiff  commenced  this 
action  against  the  defendants  to  recover  the  possession  of  a 
tract  of  lai^d  situate  in  the  County  of  Placer,  described  as 
the  southeast  quarter  of  the  northwest  quarter  of  Section  36, 
in  Township  14  north,  Range  10  east,  of  the  Mount  Diablo 
base  and  meridian.  Judgment  was  rendered  for  defendants. 
Plaintiff  moved  for  a  new  trial,  which  was  denied.  The 
plaintiff  prosecutes  this  appeal  from  the  judgment  and  order 
denying  his  motion  for  a  new  trial. 
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The  plaintiff  claimed  title  undef  a  patent  of  the  State  of 
California,  dated  December  23,  1876;  the  defendants  under 
mining  locations  made  in  1852,  which  have  been  occupied 
ever  since,  and  under  a  settlement  made  in  1853  and  con- 
tinued from  that  date.  The  Court  below  found  the  facts  as 
follows : 

1.  The  plaintiff,  on  the  3d  day  of  August,  1874,  applied  to 
the  Surveyor-General  of  the  State  of  California  to  purchase 
the  demanded  premises  under  the  Act  of  the  Legislature  of 
this  State  regulating  the  sale  of  mineral  lands,  approved 
March  28,  1874,  and  his  application  was  approved  by  the 
Surveyor-General  on  the  11th  day  of  October,  1875,  and 
that  said  State  issued  a  patent  to  him  on  the  23d  day  of  De- 
cember, 1876.     This  was  plaintiff's  title. 

2.  The  demanded  premises  are  in  the  local  mining  district 
called  Forest  Hill  Mining  District,  and  are  and  have  been 
mineral  lands  containing  gold  in  gi*ave]  placer  mining  land, 
and  are  and  have  been  more  valuable  for  mining  than  for 
agriculture. 

3.  In  June,  1852,  said  premises  were  located  as  mining 
claims,  in  accordance  with  tlie  local  mining  regulations  and 
customs,  by  citizens  of  the  United  States,  and  have  since 
been  held  and  worked  for  gold  as  mining  claims  by  citizens 
of  the  United  States;  and  the  defendants  are  such  citizens, 
and  have  owned,  possessed,  and  worked  the  same  more  than 
ten  years  last  past,  and  derive  their  title  from  the  first  locators. 

4.  More  than  $30,000  has  been  expended  in  running  tun- 
nels into  and  developing  said  claims,  and  a  large  amount  of 
gold  has  been  taken  therefrom. 

5.  In  the  year  1871  the  demanded  premises  and  the  town- 
ship in  which  thev  are  contained  were  sectionized  bv  the 
United  States  in  tne  field,,  and  the  plat  of  survey  was  filed  in 
the  local  land  office  at  Sacramento,  and  approved  by  the 
Surveyor-General  of  the  United  States  for  California  on  the 
11th  day  of  November,  1871.  That  plat  of  survey  showed 
that  tbe  land  was  retui-ned  as  mineral  land. 

6.  The  defendant  Craig,. in  1853,  settled  upon  the  de- 
manded premises,  erected  a  dwelling-house  thereon,  and  in- 
closed aoout  four  acres  of  the  same,  and  moved  into  said 
dwelling-house,  and  has  since  continued  to  live  upon,  oc- 
cupy, and  cultivate  the  same,  with  his  family. 

The  land  in  controversy  is' mineral.     The  claim  of  the 

f plaintiff  is  based  upon  the  Act  of  Congress  of  March  3, 
853,  passed  "  to  provide  for  the  survey  of  the  public  lands 
in  California,  the  granting  of  pre-emption  rights  therein, 
and  for  other  purposes,"  and  upon  a  purchase  by  him  from 
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the  State  of  the  land  sued  for  under  an  Act  of  its  Legisla- 
ture regulating  the  sale  of  mineral  lands,  approved  March 
28,  16U. 

It  is  urged  on  behalf  of  appellant  that  this  land  was 
'granted  to  the  State  by  the  Act  of  Congress  of  the  3d  of 
March,  1853.  Eeference  is  made  to  the  sixth  section  of 
that  Act.  It  is  contended  by  counsel  for  defendant  that  as 
the  land  is  mineral  land,  it  is  not  embraced  in  the  grant 
made  by  the  sixth  section  of  the  Act  of  1853. 

This  question  was  before  the  Supreme  Court  of  this  State 
in  Higguia  vs.  HouglUon,  25  Cal.  254.  It  was  held  in  that  case 
that  the  sixteenth  and  thirty-sixth  sections,  though  mineral 
land,  passed  under  this  grant — the  full  title  vesting  in  the  State 
as  soon  as  the  township  is  surveyed  and  sectionized.  But  it 
appears  from  the  findings  of  the  Court  in  this  action  that  in 
l8o2  the  premises  sued  for  were  located  as  mining  claims, 
in  accordance  with  the  local  mining  regulations  and  customs, 
by  citizens  of  the  United  States,  and  have  been  since  held 
and  worked  for  gold  as  mining  claims  by  citizens  of  the 
United  States;  that  the  defendants  are  such  citizens,  and 
have  owned,  possessed,  and  worked  the  same  more  than  ten 
years  last  past,  and  derive  their  title  from  the  first  locators; 
and  further,  that  the  defendant  Crai^,  in  1853,  settled  upon 
the  demanded  premises,  erected  a  awelling«>house  thereon, 
and  inclosed  about  four  acres  of  the  same,  and  moved  into 
the  dwelling-house,  and  has  since  continued  to  live  upon, 
occupy,  and  cultivate  the  same,  with  his  familv. 

Counsel  for  defendants  contend  that  the  facts  found  as 
above  stated,  by  virtue  of  the  provisions  of  the  seventh  sec- 
tion of  the  Act  of  Congress  of  1853,  prevent  the  grant  to 
the  State  in  the  preceding  section  from  taking  effect.  This 
section  (the  seventh)  provides  *' that  where  any  settlement 
by  the  erection  of  a  dwelling-house  or  the  cultivation  of  any 
portion  of  the  land  shall  be  made  upon  the  sixteenth  and 
thirty-sixth  sections  before  the  same  shall  be  surveyed,  or 
where  such  sections  may  be  reserved  for  public  uses  or 
taken  by  private  claims,  other  land  shall  be  selected  by  the 
proper  authorities  of  the  State  in  lieu  thereof,  agreeablv  to 
the  provisions  of  the  Act  of  Congress  approved  on  the  20th 
of  May,  1826,  entitled  '  An  Act  to  appropriate  lands  for  the 
support  of  schools  in  certain  townships  and  fractional  town- 
ships not  before  provided  for,  and  which  shall  be  subject  to 
approval  by  the  Secretary  of  the  Interior;'  and  no  person 
shall  make  a  settlement  or  location  upon  any  tract  or  parcel 
of  land  selected  for  a  military  post,  or  within  one  mile  of 
such  post,  or  on  any  other  lands  reserved  by  competent  au- 
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thority;  nor  shall  any  person  obtain  the  benefits  of  this  Act 
by  a  settlement  or  location  on  mineral  lands." 

It  clearly  appears  from  this  section  that  the  sixteenth  and 
thirty-sixth  sections,  when  any  settlement  **  by  the  erection 
of  a  dwelling-house  or  the  cultivation  of  any  portion  of  the 
land  ^  has  been  made  upon  such  sections  prior  to  the  surrey 
of  the  same,  are  reserved  from  the  grant  to  the  State,  and 
the  State  is  allowed  to  select  other  land  in  lieu  of  such  sec- 
tions so  settled  upon.  It  is  found  that  such  settlement  was 
made  in  1853  on  a  portion  of  the  thirty-sixth  section  sought 
to  be  recovered  in  this  action,  and  has  existeted  ever  since. 
(See  sixth  finding.)  The  township  in  whfth  the  thirty-sixth 
section  sued  for  is,  was  not  surveyed  until  1871.  Under 
such  circumstances  the  title  never  passed  to  the  State,  and 
the  patent  issued  to  the  plaintiff  is  invalid. 

It  is  urged  by  the  plaintiff  that  the  settlement  referred  to 
in  the  section  above  quoted  is  that  *made  by  a  pre-emption 
claimant,  and  that  it  only  relates  to  lands  subject  to  pre- 
emption; and  that  inasmuch  as  the  land  in  dispute  was  min- 
eral land  not  subject  to  pre-emption  (as  declared  in  the  sixth 
section),  the  settlement  did  not  have  the  effect  to  prevent  the 
grant  to  the  State  from  taking  effect. 

We  cannot  concur  in  the  soundness  of  this  view,  for  the 
reason  that  the  settlement  as  defined  in  the  seventh  section 
is  different  from  the  settlement  required  of  a  pre-emptioner. 
The  settlement  of  the  latter  must  be  by  inhabiting  and  im- 
proving the  same,  and  by  erecting  a  dwelling-house  thereon 
(see  Pre-emption  Act  of  September  4,  1841,  Section  10) ; 
whereas  the  settlement  mentioned  in  the  seventh  section  of 
the  Act  of  1853  is  by  the  erection  of  a  dwelling-house,  or  by 
the  cultivation  of  a  portion  of  the  land.  (See  opinion  of  the 
Secretary  of  the  Interior  in  Keystone  Mining  Company  et  ai. 
vs.  The  State  of  California,  Copp's  U.  S.  Mining  Decisions, 
pp.  109,  120.)  Nor  in  our  opinion  is  the  soundness  of  the 
conclusion  here  reached  affected  by  the  last  clause  in  the 
seventh  section  of  the  Act  of  1853,  which  is  in  these  words : 
**  Nor  shall  any  person  obtain  the  benefits  of  this  Act  by  a 
settlement  or  location  on  mineral  lands."  The  meaning  of 
this  is  that  no  person  shall  acquire  a  title  to  mineral  lands 
under  the  provisions  of  the  Act  by  a  settlement  or  location 
on  such  lands.  StiU,  in  our  judgment  a  settlement  of  the 
character  above  stated  prevents  the  title  from  passing  to  the 
State  under  the  provisions  of  the  seventh  section. 

It  follows  from  the  foregoing  that  the  judgment  and  order 
appealed  from  must  be  affirmed;  and  it  is  so  ordered. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 
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Department  No.  1. 


[Filed  July  26,  1880.] 
No.  6329. 

DE8PARD  TAYLOR,  Respondent, 

vs. 

CHRISTIAN  WARNEKY,  Appellant. 

BioHT  OF  Wat.  A  "way  of  necessity*'  can  be  created  over  one  of  two  par- 
cels of  land  of  which  the  grantor  was  the  owner,  only  when  the  same 
was  conyeyed  oft  reserved ;  and  it  arises  in  favor  of  such  parcel  when 
the  same  is  wholly  surrounded  by  the  grantor's  other  land,  or  partly 
by  land  of  a  stranger. 

Appeal  from  the  District  Court  of  the  Twenty-second 
Judicial  District,  Sonoma  County. 

Johmcm  &  Henley,  for  respondent. 

W.  W.  Porter  and  John  G,  Pressley,  for  appellant. 

MoKinstry,  J.,  delivered  the  opinion  of  the  Court: 
**  A  way  of  necessity"  can  only  be  created  over  one  of  two 
parcels  oi  land  of  which  the  grantor  was  the  owner  when  the 
same  was  conveyed  or  reserved;  and  it  arises  in  favor  of  such 
parcel  when  the  same  is  wholly  surrounded  by  the  grantor's 
other  land,  or  partly  by  this  and  partly  by  land  of  a  stranger. 
This  arises  from  the  effect  of  the  grant  or  reservation  of  the 
land  itself,  and  is  so  far  appurtenant  to  it  as  to  pass  with  the 
land  to  another,  provided  he  have  no  other  way  of  access  to 
the  same.  (Washburn's  Easen  and  Serv.,  side  page  163,  and 
cases  there  cited.) 

Both  the  plaintiff  and  defendant  derived  title  from  the 
same  source.  The  grantors  of  plaintiff's  immediate  grantor 
were  the  owners  of  a  tract  which  included  both  the  lands  of 

{)laintiff  and  those  subsequently  by  them  conveyed  to  de- 
endant — the  latter  adjoining  those  oi  the  plaintiff  and  Ij^ine 
between  them  and  the  county  road.  Wnen  the  original 
owners  conveyed  to  plaintiff's  grantor,  the  tract  conveyed  was 
entirely  surrounded  by  other  lands  of  such  owners  and  the 
lands  of  third  parties.  Neither  the  plaintiff  nor  his  immediate 
grantor  acquired  a  right  of  way  through  the  lands  of  any  per- 
son other  than  the  original  owners.  *' It  would  be  simply 
absurd,  under  the  common  law,  to  pretend  that  A  could,  by 
any  form  of  grant,  create  a  servitude  upon  the  land  of  a 
stranger  in  favor  of  land  which  he  should  convey  to  his  gran- 
tee." (Id,) 
The  findings  present  all  the  facts  essential  to  create  a  way 
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by  necessity.  The  plaintiff  is  not  driven  to  a  proceeding  to 
condemn  the  land  on  payment  of  its  value,  since  the  right  of 
way  was  acquired  by  nim  and  his  immediate  grantor  as  ap- 
purtenant to  the  grant  of  his  land. 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.,  McKee,  J. 


In  Bane. 


[Filed  August  14,  1880.] 
No.  7225. 

THE  PEOPLE   OF  THE    STATE    OF   CALIFOBNLL, 

Appellant, 

vs. 

TVILLLAM  ASHBUKNEB,  Eespondent. 

UsuBPATioN  OF  Officb.  Yosemite  Commissioners,  appointed  by  the  Gov- 
ernor ander  the  Act  approved  April  2,  1866,  to  carry  out  the  purposes 
of  the  grant  of  the  Yosemite  Valley  to  California  by  the  United  States, 
were  State  officers,  and  their  term  of  office  expired  four  years  after 
their  appointment. 

Yosncm  Vaixet  Gbamt.  The  grant  to  the  State  of  California  was  a  dedi- 
cation to  the  public,  brought  about  by  the  combined  action  of  the 
Federal  and  State  Governments.  The  State  is  the  trustee — ^if  there  be 
any  trustee — and  the  Commissioners  are  mere  agents  of  the  State, 
clothed  with  functions  affecting  the  public,  assigned  to  them  by  State 
laws,  and  are  officers  of  the  State.  The  grant  was  not  in  the  nature 
of  a  trust. 

Appeal  from  the  Superior  Court  of  Sacramento  County. 

AttoTTtey-General  Hart,  for  appellant. 
Rhodes  &  Barstow,  for  respondent. 

McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 

The  complaint  charges  the  defendant  with  having  usurped 
the  o£Sce  of  member  of  the*  Board  of  ''Commissioners  to 
manage  the  Yosemite  Valley  and  the  Mariposa  Big  Tree 
Grove."'    The  answer  is  a  general  denial. 

The  case  was  submitted  upon  the  agreed  statement  follow- 
ing: 

*'I.  Under  and  in -pursuance  of  the  Act  of  Congress  en- 
titled '  An  Act  authorizing  a  grant  to  the  State  of  California 
of  the  Yosemite  Yalley  and  the  land  embracing  the  Mariposa 
Big  Tree  Grove,'  approved  June  30,  1864,  and  also  an  Act  of 
the  Legislature  of  said  State  entitled  '  An  Act  to  accept  the 
erant  by  the  United  States  Government  to  the  State  of  Cali- 
fomia  of  the  Yosemite  Valley  and  Big  Tree  Grove,  and  to 


106  The  Pacipic  Coast  Law  Journal. 

organize  the  Board  of  Commissioners  and  to  fully  empower 
them  to  carry  out  the  objects  of  the  grant  and  fulfill  the  pur- 
poses of  the  trust,'  approved  April  2,  1866,  Frederics  F. 
Low,  the  Governor  of  said  State,  appointed  as  the  Commis- 
sioners provided  for  in  said  Acts:  Frederick  Law  Olmstead, 
Professor  J.  D.  Whitney,  William  Ashbumer,  I.  W.  Eay- 
mond,  E.  S.  Holden,  Alexander  Deering,  George  W.  Coulter, 
and  Galen  Clark. 

**II.  Certain  of  the  persons  so  appointed  as  Commis- 
sioners as  aforesaid  ceased  to  be  or  act  as  such  Commission- 
ers, by  reason  of  their  death  or  resignation,  and  other  per- 
sons were  duly  appointed  by  the  Governor  to  fill  the  places 
so  becoming  vacant.  The  persons  appointed  severally  ac- 
cepted such  appointments;  and  that,  at  the  time  of  the  pas- 
sage of  the  Act  of  Legislature  of  this  State,  entitled  '  An  Act 
to  provide  for  the  management  of  the  Yosemite  Valley  and 
the  Mariposa  Big  Tree  Grove,'  approved  April  15, 1880,  Wil- 
liam Ashburner,  I.  W.  Kaymond,  E.  S.  Holden,  Galen 
Clark,  Edgar  Mills,  Thomas  Madden,  William  H.  Priest,  and 
H.  W.  Cleveland  were,  together  with  the  Governor  of  said 
State,  actins  as  such  Commissioners. 

*'III.  That  they,  and  each  of  them,  had  been  duly  ap- 
pointed as  such  Commissioners  by  the  Governor  of  this 
State,  by  virtue  of  the  authority  conferred  upon  him  by  the 
said  Act  cf  Congress  and  said  Act  of  the  Legislature  of  this 
State  first  above  mentioned. 

*'IV.  That  heretofore — to-wit,  on  the  19th  day  of  April, 
1880 — after  the  adoption  of  *  Senate  Concurrent  Kesoluuon, 
No.  20,  relating  to  the  appointment  of  eight  Commissioners 
to  manage  the  xosemite  Valley  and  the  Mariposa  Big  Tree 
Grove,'  adopted  February  17,  1880,  and  the  passage  of  the 
Act  of  the  Legislature  of  this  State,  entitled  *  An  Act  to  pro- 
vide for  the  management  of  the  Yosemite  Valley  and  the 
Mariposa  Big  Tree  Grove,'  approved  April  15, 1880,  the  Gov- 
ernor of  said  State,  in  pursuance  of  said  Senate  concurrent 
resolution  and  of  said  Act,  and  by  virtue  of  the  authority 
therein  and  thereby  conferred  upon  him,  appointed  I.  W. 
Eaymond,  J.  P.  Jackson,  M.  C.  Briggs,  William  H.  Mills, 
George  H.  Ladd,  W.  C.  Priest,  A.  J.  Meany,  and  James  L. 
Sperry  as  such  Commissioners;  and  each  of  them  accepted 
such  appointment,  and  took,  subscribed,  and  filed  an  oath  of 
oflSce,  in  the  manner  and  form  prescribed  by  law  for  the 
officers  of  the  Government  of  said  State. 

'*  V.  More  than  four  years  had  elapsed  after  the  appoint- 
ment by  the  Governor  of  each  of  the  persons  mentioned  in 
the  first  and  second  paragraphs  above  written,  and  before  the 
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Sassage  of  said  Act  of  tbe  Legislature^  passed  April  16, 
B80.  Neither  the  said  defendant,  nor  any  one  of  tne  said 
persons  last  aforesaid,  had  been  reappointed  as  such  Com- 
missioner after  their  respective  appointments  as  aforesaid. 
Each  of  the  said  Commissioners  so  appointed  on  the  19th 
day  of  April,  1880,  and  the  Board  composed  of  said  Com- 
missioners, dul^  demanded  of  said  William  Ashbumer  that 
he  surrender  said  office,  and  cease  to  discharge  the  duties 
thereof;  but  the  said  Ashbumer  refused,  and  still  refuses,  to 
comply  with  such  demand,  the  said  demand  having  been 
made  after  the  qualification  of  said  Commissioners,  and  be- 
fore the  commencement  of  this  action. 

'*  VI.  Said  defendant  has,  ever  since  the  passage  of  the 
said  Act  last  aforesaid,  continued  to  discharge  the  duties  of 
such  Commissioner  as  first  aforesaid,  and  has  during  all  that 
time  claimed,  and  still  claims,  that  he  is  by  law  entitled  to 
be  such  Commissioner,  and  to  be  a  member  of  said  Board 
of  Commissioners,  as  organized  and  existing  at  the  time  of 
the  passage  of  said  last  mentioned  Act,  and  to  exercise  and 
discharge  all  the  powers,  authority,  and  duties  of  such  Com- 
missioner, and  of  a  member  of  such  Board  of  Commission- 
ers, he  claiming  and  insisting  that  said  Board  of  Commis- 
sioners, and  the  members  thereof,  continue  to  be  and  are 
such  Board,  and  the  members  thereof,  notwithstanding  the 
passage  of  said  Act,  approved  April  15,  1880,  and  the  alleged 
appointment  by  the  (governor  of  the  members  of  the  Board 
of  Commissioners  on  the  19th  day  of  April,  1880,  as  men- 
tioned in  the  fourth  paragraph  hereof." 

The  Act  of  Congress  of  June  30,  1864  (U.  S.  Stats,  at 
Lar^e,  1863-4,  p.  325),  provides:-  "There  shall  be  and  is 
hereby  granted  to  the  State  of  California  the  cleft  or  gorge  in 
the  granite  peak  of  the  Sierra  Nevada  Mountains,  situated  in 
the  County  of  Mariposa,  in  the  State  aforesaid,  and  the  head- 
waters of  the  Merced  River,  and  known  as  the  Yosemite  Val- 
ley, with  its  branches,"  etc.,  **with  the  stipulation,  neverthe- 
less, that  the  said  State  shall  accept  this  grant  tvith  the  exfjpress 
conditions  that  the  premises  shall  be  held  for  public  tise,  re- 
sort, and  recreation;  shall  be  inalienable  for  all  time;  but 
leases  not  exceeding  ten  years  may  be  granted  for  portions  of 
said  premises.  All  incomes  to  oe  derived  from  leases  of 
privileges  to  be  expended  in  the  preservation  and  improve- 
ment of  the  property,  or  the  road  leading  thereto.  *  *  * 
The  premises  to  be  msmaged  by  the  Governor  of  the  State, 
with  eight  other  Commissioners,  to  be  appointed  by  the  Ex- 
ecutive of  California,  who  shall  receive  no  compensation  for 
their  services." 
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It  will  be  observed  that,  by  the  terras  of  the  Act  of  Con- 
gress, the  grant  to  the  State  of  Cali/oimia  was  to  take  effect 
when  the  State  should  accept,  with  certain  conditions;  ''with 
the  stipulcUion,  nevertheless,  that  the  said  State  shall  accept 
this  grant  vnth  the  express  conditions,''  etc.  When  the  Act  of 
Congress  was  passed,  there  was  no  perfected  agreement  witih 
the  State.  The  Act  was  a  proffer  to  the  State,  and  was  to 
operate  a  grant,  provided  the  State  should  join  in  the  stipu- 
lation that  certain  conditions— in  the  nature  of  conditions 
subsequent — should  be  by  it  assumed.  It  is  not  necessary 
to  inquire  whether,  by  anv  legal  proceeding  based  upon  a 
forfeiture,  the  land  could  be  recovered  by  the  Federal  Gov- 
ernment in  case  the  State  should  fail  to  comply  with  the  ob- 
ligations by  it  assumed  with  reference  to  the  subject  of  the 
grant,  or  whether  the  Yosemite  Valley  passed  forever  to  the 
State,  in  reliance  upon  the  pledged  honor  of  the  State  that 
it  should  be  preserved,  dedicated,  and  managed  as  contem- 
plated bv  the  Act  of  Congress.  No  provision  of  the  Act  of 
the  Caliiomia  Legislature  of  April  15,  1880,  has  been  called 
to  our  attention  as  being  in  itself  a  violation  of  any  one  of 
the  conditions  named  in  the  Act  of  Congress,  or  of  any  part  of 
the  stipulation  entered  into  by  the  State. 

By  tiie  first  section  of  the  Act  of  April  2,  1866  (Stats,  of 
California,  1865-6,  p.  710),  the  Legislature  aocep^ec?  the  grant 
for  the  State,  "noon  the  conditions,  reservations,  and  stip- 
ulations containea  in  said  Act  of  Confess,"  and  thereby  be- 
came bound  to  carry  into  effect  the  stipulation  which  it  had 
entered  into,  and  which  the  Act  of  Congress  had  required 
should  be  entered  into,  as  a  condition  to  the  grant  becoming 
oi)erative.  By  accepting  the  grant  upon  the  stipulations  con- 
tained in  the  Act  of  Congress,  the  State  assumed  the  duty  of 
providing  by  appropriate  legislation  (1)  for  inalienably  pre- 
serving the  premises  for  public  use,  resort,  and  recreation; 
(2)  prohibiting  leases  of  any  portion  for  a  longer  term  than 
ten  years;  (3)  for  the  application  of  all   ''incomes"  to  the 

I)reservation  or  improvement  of  the  property,  or  of  roads 
eading  thereto;  (4)  authorizing  the  Governor  to  appoint 
eight  Commissioners,  who,  with  himself,  shall,  without  com- 
pensation, ''manage "the  premises. 

The  fact  that  the  Legislature,  on  the  2d  of  April,  1866, 
discharged  its  duty  (by  legislation  with  reference  to  the  sev- 
eral subjects  with  respect  to  which  legislation  was  pledj^ed 
by  the  acceptance  of  the  grant),  in  tJie  same  Act  as  that  which 
contained  the  acceptance,  does  not  affect  the  question  we  are 
oonsidering. 
The  grant  was  accepted,  upon  the  conditions,  etc.,  and  the 
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rest  of  the  Act  may  be  treated  as  if  it  were  a  separate  and 
sabseqnent  law — a  law  which  may  be  changed  as  often  as  the 
representatives  of  the  people  of  the  Si^te  may  deem  it 
proper;  provided  the  stipulation  or  pledge  of  the  State  given 
when  the  grant  was  accepted  is  not  violated. 

There  can  be  no  donbt  that,  by  accepting  the  grant,  the 
State  assamed  certain  obligations  in  tne  nature  of  a  trust 
which  it  would  be  a  violation  of  good  faith  to  disregard.  We 
know  of  no  way  by  which  these  obligations  can  be  enforced 
in  a  State  Court;  but,  however  this  maj  be,  we  are  quite  cer- 
tain that  as  yet  no  violation  of  the  duties  imposed  upon  the 
State  by  her  acceptance  of  the  grant  has  occurred. 

It  is  urged  by  counsel  for  respondent  that  the  Act  of  Con- 
gress and  the  statute  of  the  State  created  a  *'  charity."  In  a 
larger  sense  this  is  true,  since  the  legislation,  national  and 
State,  while  placing  the  legal  title  in  the  State,  was  intended 
to  operate  as  a  gift  to  the  general  public  use,  free  from  ''  the 
taint  of  every  consideration  personal,  private,  and  selfish." 
But  when  we  inquire  whether  the  result  is  a  gift  for  charita" 
bU  uses,  such  as  may  be  regulated,  directed,  avid  enforced  by  a 
Court  of  equity,  we  are  met  by  insurmountable  obstacles  to 
the  conclusion  that  the  matter  Is  within  any  branch  of  equita- 
ble jurisdiction  of  which  this  Court  can  take  cognizance.  It 
is  a  dedication  to  the  public,  brought  about  by  the  combined 
action  of  the  Federal  and  State  Governments.  The  State  is 
the  trustee — if  there  be  a  trustee — but  a  trustee  whom  this 
Court  has  no  power  to  remove.  We  cannot  enforce  anv  de- 
cree with  respect  to  the  mode  or  manner  in  which  the  State 
shall  discharge  the  duties  it  has  assumed.  (Hill  on  Trustees, 
49;  PeriT  on  Trusts,  40,  41.)  The  Commissioners  are  mere 
agents  of  the  State,  who  bear  no  relation  (other  than  that 
borne  by  other  citizens)  to  the  Government  of  the  United 
States,  iut  whose  duties  are  defined  and  whose  powers  are  exer- 
cised imder  and  by  virtue  of  State  laws  alone.  Persons  thus 
clothed  with  functions  affecting  the  public,  assigned  to  them 
by  State  laws,  are  officers  of  the  State.  (33  Ga.  332;  23  Ind. 
449;  12  Id.  569;  37  N.  Y.  518.) 

llie  nature  of  the  title  created  by  the  Federal  and  State 
legislation  must  depend  simply  upon  the  Act  of  Congress  and 
the  State  statute.  LFpon  a  reference  to  them,  we  can  discover 
but  a  distant  analogy  between  the  present  and  the  cases  cited 
in  the  able  and  ingenious  brief  of  counsel  for  respondent. 

In  Price  vs.  Maxwell,  28  Pa.  St.  23,  it  was  hela  that  a  de- 
ma  to  a  school,  where  both  rich  and  poor  were  taught,  and 
religions  was  combined  with  literary  and  scientific  instruc- 
tion, was  for  charitable  uses.     Jones  vs.    Williams,  2  Amb. 
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651,  was  a  bequest  of  money  to  be  applied  to  the  purchase 
of  water  works  for  the  inhabitants  of  a  town:  Hdd^  a  charita- 
ble use  void  by  the  Statute  of  Mortmain.     McDorumgh  vs. 
Murdock,  15  How.  367,  determined  the  validity  of  legacies, 
for  charities,  to  tlie  cities  of  Baltimore  and  New  Orleans; 
and  held,  inter  alia,  that  the  cities  were  authorized  to  take, 
by  the  laws  of  Maryland  and  Louisiana.    In  Mitford  vs.  Rey- 
nolds, 1  Phillips^  105,  it  seems  to  have  been  assumed  that  a 
devise  to  the  ''Government  of  Bengal"  was  a  devise  to  the 
Governor-General  as  an  individual.     In  Attorney-Creneral  vs. 
Heelis,  1  Sim.  Stu.  67,  it  was  said  that  a  fund  derived  wholly 
from  assessments  under  an  Act  of  Parliament,  and  not  at  all 
from  bounty,  was  not  a  charitable  fund  to  be  administered 
by  a  Court  of  equity.     Webb  vs.   Neale,  6  Allen,  875,  and 
Uo^geshaU  vs.  Pelion,  7  Johns.  Ch.  292,  decide  that  certain 
cities  were  competent  to  be  trustees.     In  Inglia  vs.  Trustees 
of  Sailors'  Snug  Harbor,  3  Peters,  99,  it  was  held  that  a  be- 
quest to  the  Chancellor  of  the  State  of  New  York  was  equiv- 
alent to  a  designation  of  that  o£Scer  by  his  proper  name,  and 
the  trust  was  to  be  executed  by  him  in  his  individual  charac- 
ter.   In  Nightingale  vs.  Golboume,  2  Phil.  594,  that  a  bequest 
to  the  Chancellor  of  the  Exchequer  was  a  bequest  to  the 
holder  of  the  ofBce. 

It  may  be  admitted  that  one  may  sometimes  be  charged  as 
trustee  who  is  clothed  with  a  power  with  reference  to  real  es- 
tate, although  the  legal  title  may  not  be  vested  in  him.  It 
is  very  possible  that,  in  a  proceeding  brought  by  the  State, 
the  Tosemite  Commissioners  might  oe  compelled  to  an  ac- 
counting, etc.,  in  case  of  misappropriation  of  funds.  But 
this  would  not  make  them  any  the  less  officers,  nor  could  it 
afifect  the  question  of  the  power  of  the  Legislature  to  provide 
for  their  removal,  and  the  appointment  of  other  persons  in 
their  stead.  The  statute  of  April  15,  1880,  like  that  of  April 
2,  1866,  provides  for  eight  Commissioners,  to  be  appointed 
by  the  Governor,  who,  with  that  officer,  are  required  to  mccn- 
a^e  the  property  in  accordance  with  the  stipulation  entered 
into  by  the  State  when  the  grant  was  accepted.  Inasmuch 
as  the  Commissioners  originally  appointed  were  officers, 
their  term  of  office  expired  four  years  after  their  appoint- 
ment. (Constitution  of  1849,  Article  10,  Section  7;  Consti- 
tution of  1879,  Article  20,  Section  16.) 

Judgment  reversed  and  cause  remanded,  with  direction 
that  the  Court  below  enter  judgment  as  prayed  for  in  the 
complaint. 

We  concur:  Sharpstein,  J.,  Myrick,  J.,  McKee,  J. 

I  dissent,  and  will  hereafter  me  an  opinion:  Thornton,  J. 
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Department  No.  2. 


[Filed  August  13,  1880.] 

No.  7003. 

STEPHEN  SMITH,  Appellant, 

vs. 

W.  H.  SILSBY  ET  AL.,  Respondents. 

PsniOBBOBT  N0TI8 — Pbactiov.  That  a  note  has  been  given  through  false 
and  fraudulent  representations  is  a  good  defense  against  one  who  was 
a  party  to  the  representations.  And  a  party  who  purchases  the  note 
at  its  full  yalue,  but  with  knowledge  of  these  false  and  fraudulent  rep- 
resentations, cannot  be  said  to  be  a  bona  fide  holder. 

pEAcncE.  The  rule  is  well  settled  that  the  iudgments  of  Courts  below  will 
not  be  interfered  with  where  there  is  a  substantial  conflict  in  the  eri- 
denoe. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  Dis- 
trict, Colusa  County. 

W.  F.  Goad  and  ff.  if.  Albery,  for  appellant. 
Oray  dc  Gale  and  A,  L.  jHart,  for  respondents. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  action  on  a  promissory  note,  executed  by  re- 

S[>ndent8  Blodgett  and  Stockwell,  and  W.  H.  Silsby,  to  one 
pscott,  and  by  Tapscott  assigned  to  the  plaintiff.  The  ex- 
ecution of  the  note  is  admitted,  but  the  answer  sets  up  fraud 
mjprocuring  its  execution. 

Silsby  &  Co.  were  indebted  to  Tapscott,  and  through  the 
joint  agency  and  influence  of  debtors  and  creditors,  the 
defendants  Blodgett  and  Stockwell  were  induced  to  sign 
the  note  as  sureties  for  the  principal  debtors — ^Silsby  &  Co. 

It  appears  from  the  evidence  that  the  note  sued  on  was 
made  for  the  sole  use  and  benefit  of  Silsby  &  Co.,  they  re- 
ceiving the  entire  consideration,  and  that  the  defendants 
Stockwell  and  Blodgett  signed  the  note  as  sureties  only;  and 
that  to  secure  them  against  loss,  Silsby  &  Co.  executed  to 
them  a  second  mortgage  on  certain  lands  in  Colusa  County. 

The  answer  avers  tiiat  Tapscott  and  Silsbv  falsely  and 
fraudulently  represented  to  Stockwell  and  Bloagett  thati  the 
land  upon  which  they  took  a  second  mortgage  as  security 
was  incumbered  to  the  amount  of  onlv  nine  dollars  and  fifty 
cents  per  acre,  and  that  Tapscott  and  Silsby  well  knew,  at 
the  time  they  made  such  false  and  fraudulent  representa- 
tions, that  it  was  mortgaged  to  the  amount  of  twentjr-two 
dcdiars  per  acre,  its  full  value.    The  Court  found  that  fraud- 
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ulent  representations  of  the  character  set  up  in  the  answer 
were  made  by  Tapscott  and  Silsby;  and  in  our  opinion  the 
evidence  in  the  case  fully  justified  such  finding.  It  results, 
therefore,  that  the  defendants  had  a  good  defense  to  the  note 
in  the  hands  of  Tapscott. 

It  is  claimed,  however,  that  the  plaintiff  Smith  was  a  bona 
fide  holder  of  the  note  for  value,  and  that  he  took  it  by  as- 
signment  before  its  maturity.  As  to  this  issue,  the  Court 
also  found  in  favor  of  defendants.  We  have  carefully  exam- 
ined the  evidence  in  the  case,  and  find  it  very  conflicting. 
The  statements  of  Tapscott  are  in  many  material  particulars 
in  conflict  with  the  evidence  of  the  plaintiff  Smith  as  to  the 
date  and  circumstances  connected  with  the  assignment  and 
possession  of  the  note;  and  in  addition  to  this  we  find  that 
Tapscott  stated,  in  the  presence  of  the  witness  Coover  and 
others,  that  he  had  assigned  the  note  to  one  Frank  Goad, 
and  also  that  the  plaintiff  Smith  stated,  in  the  presence  and 
hearing  of  the  witness  Gates,  that  ''he  had  nothing  to  do 
with  the  note,  and  did  not  want  anything  to  do  with  it.'*^ 
There  are  other  circumstances  in  the  case  of  a  character  tend- 
ing to  impeach  the  bona  fides  of  th»  assignment  of  the  note 
in  question.  The  plaintiff  Smith  and  Tapscott,  the  payee  of 
the  note,  were  closely  related  by  affinity;  the  note  was  in  the 
possession  and  under  the  control  of  Tapscott  long  after  the 
pretended  assignment;  the  note  was  endorsed  by  Tapscott, 
and  his  signature  was  afterwards  erased.  Tapscott  handed 
the  note  to  the  notary  Bobinson  for  protest  witliout  mention- 
ing the  name  of  Smith  (a  fact  sworn  to  by  Bobinson,  but  de* 
nied  by  Tapscott);  and  we  have  the  still  more  significant  fact, 
testified  to  by  the  plaintiff  himself,  that  when  Tapscott  told 
him  he  had  the  note,  Smith  remarked:  ''You  will  be  fooled 
with  that  note,  the  same  as  you  were  with  those  other  fel- 
lows' notes.  These  big  farmers  are  bursting  up  all  the 
time." 

Why  did  he  purchase  the  note  and  pay  full  value  therefor, 
as  he  pretends  to  have  done,  under  such  circumstances  ?  It 
is  not  our  purpose  or  our  duty  herein  to  go  into  a  full  analy- 
sis of  the  evidence  for  the  purpose  of  determining  upon 
which  side  of  the  case  there  was  a  preponderance  of  evi- 
dence; for  it  is  sufficient  for  us  to  know  that  there  was  a  sub- 
stantial conflict  in  the  evidence.  The  rule  is  well  settled  by 
numerous  cases  that  this  Court  will  not  interfere  with  the 
judgment  of  the  Court  below  in  cases  in  which  there  was  a 
substantial  conflict  in  the  evidence. 

We  find  in  the  transcript  sufficient  evidence  to  justify  the 
conclusions  arrived  at  by  the  learned  Judge  who  tried  the 
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case,  that  the  note  sued  on  was  obtained  by  fraud,  and  that 
the  plaintiff  was  not  a  bona  fide  holder  for  value. 

Judgment  ^nd  order  affirmed. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 


In  Bank. 


[Filed  August  12,  1880.] 
No.  6236. 

FRITZ  ECK,  Appellant, 

vs. 

FRANZ  HOFFMANN  et  al.,  Respondents. 

* 

Attachmknt.  To  authorize  the  isBuance  of  an  attachment  npon  a  contract 
not  made  in  this  State,  there  mnst  be  an  express  stipulation  that  it 
shaU  be  paid  in  this  State. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  San  Francisco  County.  . 

T,  H.  Reardon,  for  appellant. 
Paul  Neumann,  for  respondents. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  action  upon  three  several  dishonored  bills  of 
exchange  drawn  by  one  of  the  defendants  upon  the  other  in 
favor  of  the  plaintiff.  The  drawee  defendant  accepted  the 
bills  before  their  maturity.  At  that  time  all  the  parties 
resided  in  Germany,  and  the  bills  were  drawn  and  payable 
there.  After  the  acceptance,  and  before  the  maturity  of  the 
bills,  both  of  the  defendants  left  Germanv  and  came  to  the 
United  States  under  an  assumed  name,  which  they  adhered 
to  until  the  commencement  of  this  action.  They  arrived  in 
New  York  in  the  month  of  July,  1877,  and  came  from  there 
to  San  Francisco  the  same  month,  where  they  remained 
until  the  following  October,  when  they  purchased  a  farm  in 
Sonoma  County,  in  this  State,  and  immediately  went  to  live 
upon  it.  They  remained  upon  it  until  the  commencement 
oi  this  action,  a  period  of  about  eight  months,  although  they 
have  seemed  desirous  much  of  the  time  to  sell  it.  At  the 
time  of  the  issuance  of  the  summons,  the  plaintiff  sued  out 
a  writ  of  attachment  in  this  action  upon  an  affidavit  which 
stated  that  the  bills  sued  on  were  payable  in  this  State,  and 
that  Uie  defendants  were  non-residents  thereof.  The  affida- 
vit did  not  state  that  there  was  any  express  stipulation  that 
the  bills  should  be  paid  in  this  State,  nor  did  it  deny  that 
the  defendants  came  and  remained  here  as  above  stated. 
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The  theory  was  that,  although  the  bills  were  drawn  at  one 

Slace  in  Germany  and  payable  in  the  same  country,  on  their 
ishonor  they  became  payable  wherever  the  defendants 
might  be  found.  That  is  true  in  a  general  sense,  but  that 
is  not  the  sense  in  which  the  phrase  '4s  made  or  is  payable 
in  this  State "  is  used  in  the  statute.  If  a  contract  is  not 
made  in  this  State,  there  must  be  an  express  stipulation 
that  it  shall  be  paid  in  this  State  to  authorize  the  issuance 
of  an  attachment  in  an  action  upon  it.  That  was  settled 
more  than  a  quarter  of  a  century  ago  in  Dulton  vs.  SheUon,  3 
Cal.  206;  and  although  there  have  been  several  revisions  of 
the  statute  since,  and  changes  have  been  made  in  the  yery 
sections  containing  the  clauses  construed  in  that  case,  those 
clauses  have  remained  unchanged.  Upon  well  settled  prin- 
ciples the  Court  must  regard  the  construction  given  to  the 
statute  in  that  case  as  a  correct  interpretation  of  the  inten- 
tion of  the  Legislature.  Otherwise  that  body  would  have 
changed  the  statute  in  that  respect. 

The  only  other  question  we  have  to  consider  is,  whether 
the  defendants  were  residents  or  non-residents  of  this  State 
at  the  time  of  the  commencement  of  this  action.  And  con- 
ceding all  that  is  claimed  by  the  plaintiff,  that  they  left 
Germany  and  came  to  the  United  States  as  absconding 
debtors,  that  the  debt  sued  upon  was  fraudulently  contracted, 
that  the  defendants  assumed  a  fictitious  name  for  the  pur- 
pose of  more  successfully  eluding  the  vigilance  of  their  cred- 
itors, that  they  have  advertised  uieir  farm  for  sale,  and  have 
said  that  in  the  event  of  their  selling  it  they  would  leave  the 
United  States,  we  fail  to  perceive  tnat  the  non-residence  of 
the  defendants  is  established. 

The  rules  by  which  this  question  must  be  determined  are 
the  same  whether  the  persons  whose  residence  is  disputed 
are  honest  or  dishonest  men.  We  are  aware  of  the  impossi- 
bility of  reconciling  the  decisions  upon  what  does  or  does 
not  constitute  a  residence;  but  we  have  never  met  with  any 
case,  nor  has  any  been  cited,  in  which  it  has  ever  been  held 
that  acts  similar  to  those  of  the  defendants  in  this  case  were 
not  sufficient  to  establish  a  residence.  If  the  defendants 
had  come  to  this  State  free  of  debt,  we  do  not  think  that  the 
question  of  their  residence  would  admit  of  the  slightest  doubt. 
And  the  question  whether  they  did  so  come  or  not  is  in  our 
opinion  wnoUy  immaterial. 

We  therefore  think  that  the  order  of  the  Court  dissolving 
the  attachment  should  be  affirmed. 

The  question  of  the  correctness  of  the  order  of  the  Court 
giving    leave   to    the  plaintiff  to  amend    his    affidavit   for 
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the  attachment  was  disonssed  before  ns;  but  as  the  party 
which  objected  to  that  order  has  not  appealed  from  it,  we 
have  treated  the  case  as  if  that  order  was  properly  made,  with- 
out intending  to  decide  that  question,  for  the  reason  that  it 
does  not  arise  upon  this  appeal. 

Order  dissolving  the  attachment  affirmed. 

We  concur:  Ross,  J.,  Thornton,  J.,  McKinstry,  J.,  Mor- 
rison, C.  J.,  McKee,  J. 


In  Bank. 


[Filed  August  13,  1880.] 

No.   6397. 

JULIAN  BROCK,  Respondent, 
vs. 
.    S.  MARTINOVICH  et  al..  Appellants. 

pEA.cncB.  Where  a  party  has  been  serred  with  process  ander  a  fiotitions 
name,  he  is  not  entitled  to  service  after  his  true  name  has  been  ascer- 
tained and  inserted  in  the  pleadings. 

Appeal  from  the  District  Court  of  the  Twenty-third  Ju- 
dicial District,  San  Francisco  County. 

J.  M.  Wood,  for  respondent. 
A.  D,  Splivalo,  for  appellants. 

By  the  Court  (McKee,  J.,  dissenting): 

The  defendant  Spliyalo  was  sued  by  the  fictitious  name  of 
John  Doe.  Both  he  and  his  co-defendant  were  regularly 
served  with  process,  and  both  failed  to  appear  in  the  cause. 
The  default  of  each  was  duly  entered,  and  afterwards,  the 
case  coming  on  re^larly  to  be  heard,  the  plaintiff's  attorney 
asked  and  obtained  leave  of  the  Court  to  insert  in  the  com- 
plaint the  true  name  of  Splivalo  in  lieu  of  the  fictitious  name 
by  which  he  was  sued;  and  thereupon  the  Court,  after  hear- 
ing the  necessary  proof,  gave  judgment  in  accordance  with 
the  prayer  of  the  complaint. 

Splivalo  appeals  from  the  judgment,  claiming  that  he  was 
entitled  to  service  of  the  complaint  after  his  true  name  had 
been  inserted,  and  to  ten  days  thereafter  within  which  to 
answer.  No  authority  has  been  cited  in  support  of  his  po- 
sition except  Section  472  of  the  Code  of  Civil  Procedure, 
which  we  think  has  no  application  here.  There  is  no  merit 
in  Uie  appeal. 

Judgment  a£Srmed. 
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Saperior  Court  of  Los  Angeles  County. 

THE  PEOPLE  vs.  QUONG  ON  LONG. 

pBAcncK.  Whether  an  appeal  lies  from  an  order  simply  sastaining  a 
demurrer.     Quere. 

LicxNSK  Law  of  ApkiIj  12,  1880.  A  Chinaman  cannot  justify  a  violation 
of  Section  3381  of  the  Political  Code  in  selling  liquors  withont  a 
license  by  claiming  that  he  comes  within  the  prohibition  of  the  above 
Act. 

Constitutional  Law.  The  Acts  of  the  Legislature  excluding  Chinamen 
from  business  privileges  accorded  subjects  of  other  nations  is  a  dis- 
crimination in  violation  of  Articles  Y  and  VI  of  the  Burlingame 
Treaty,  and  of  the  Fourteenth  Amendment  of  the  United  States 
Constitution,  and  the  Acts  so  far  void. 

Chinamkn  must  pay  a  license  as  prescribed  by  Section  3381  of  the  Political 
Code,  because  the  Act  of  April  12,  1880,  is  void. 

Sepulveda,  J. : 

The  appeal  in  this  case  is  quite  informal  in  several  re- 
spects, and  for  that  reason  must  be  dismissed.  However,  as 
counsel  desire  that  the  Court  should  put  at  rest  questions 
.  which  affect  many  persons,  and  the  revenue  of  the  county, 
the  Court  will  pass  upon  the  merits  of  the  case.  It  may  be 
proper  to  state  that  the  demurrer  was  not  well  taken,  because 
the  objections  made  to  the  complaint  in  the  demurrer  did 
not  appear  upon  the  face  of  the  complaint.  There  was  no 
averment  in  the  complaint  that  the  defendant  was  a  China- 
man, or  that  he  was  an  alien  not  eligible  to  become  an  elector 
of  this  State,  and  thereby  exempt,  as  pretended  by  defend- 
ant, from  obtaining  a  license.  The  defendant  should  have 
interposed  this  defense  in  his  answer;  and  if  it  shielded  him 
at  all,  and  he  was  nevertheless  convicted,  he  could  avail  him- 
self of  it  in  arrest  of  judgment.  It  is  also  very  doubtful  whether 
an  appeal  lies  from  an  order  simply  sustaining  a  demurrer. 
The  decisions  are  conflicting.  {People  vs.  Ah  Woii,  39  CaL 
604;  Femle  vs.  Clarke,  42  CaL  622;  and  People  vs.  Ah  Kim, 
44  Cal.  384.)  I  think  it  would  be  the  better  practice  to  have 
final  judgment  entered  upon  the  demurrer,  and  then  appeal 
from  the  judgment.  In  the  present  case  there  was  no  judg- 
ment; and  although  the  demurrer  to  the-  complaint  was  sus- 
tained, for  all  the  record  discloses  the  defendant  may  yet  be 
in  custody. 

The  complainant  alleges  a  violation,  on  the  part  of  defend- 
ant, of  Section  3381  of  the  Political  Code,  in  selling  liquor 
in  less  quantity  than  one  quart  without  a  license,  as  pre- 
scribed by  said  section.  The  defendant  justifies  under  an 
Act  of  the  Legislature  of  California,  approved  April  12» 
1880,  which  reads  as  follows: 
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"  Section  1.  No  license  to  transact  any  business  or  occu- 
pation shall  be  granted  or  issued  by  the  State,  or  any  county, 
or  city,  or  city  and  county,  or  town,  or  municipal  corpora- 
tion, to  any  alien  not  eligible  to  become  an  elector  of  this 
State. 

**  Sec.  2.  A  violation  of  the  provisions  of  Section  1  of 
this  Act  shall  be  deemed  a  misdemeanor,  and  be  punished 
accordingly."    (Stat,  of  CaL,  1880,  p.  39.) 

The  same  Legislature  passed  several  well  known  Acts,  in 
pari  materia^  all  leveled  against  the  subjects  of  China  of  the 
Mongolian  race.  Some  of  these  Acts  have  already  been 
passed  upon  by  the  Federal  Courts,  and  the  correctness  of 
the  conclusions  reached  by  those  tribunals  cannot  be  doubted. 

These  Acts  of  the  State  Legislature  clearly  evince  the  mo- 
tive which  instigated  them.  The  intention  of  the  Legisla- 
ture was  to  prohibit  the  class  mentioned  from  transacting 
any  business,  or  following  any  authorized  occupation,  by 
withholding  from  such  persons  license  to  legitimate  their 
business. 

To  exclude  the  Chinese  now  living  in  the  country  from  all 
business  and  occupations  which  are  carried  on  freely  by  citi- 
zens or  subjects  of  other  nations,  is  to  prevent  them  from  en- 
joying the  same  privileges  as  ''are  enjoyed  by  the  citizens  or 
subjects  of  the  most  favored  nation."  Such  discrimination 
is  in  violation  of  the  fifth  and  sixth  articles  of  the  treaty 
with  China,  commonly  known  as  the  Burlingame  Treaty. 
The  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States  provides  that  "No  State  *  *  *  shall  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws."  To  subject  the  Chinese  to  exclusion  from  all 
business  and  occupations,  while  aliens  of  all  European  na- 
tions under  the  same  circumstances  are  exempt  from  any 
such  discrimination,  is  to  deny  them  the  ''eg^i^oZ  protection 
of  the  laws."  Considering  the  provisions  of  the  new  Consti- 
tution, and  the  several  Acts  of  the  last  Legislature  concern- 
ing the  Chinese,  it  is  clear  that  their  object  was  to  exclude 
them  from  the  State.  Whatever  opinion  we  might  have  as  to 
the  propriety  and  policy  of  this  legislation  in  omer  respects, 
we  certainly  cannot  hesitate  as  a  Court  to  declare  such  meas- 
ures contrary  to  the  treaty  with  China,  and  beyond  the  power 
of  the  State  to  remedy  such  evil  by  legislation  without  en- 
croaching upon  the  powers  of  the  Federal  Government. 

However  much  in  accord  these  Acts  of  the  Legislature 
may  be  with  our  State  Constitution,  they  undoubtedly  con- 
trovene  the  Constitution  of  the  United  States  in  matters  in 
which  the  latter  is  supreme. 
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It  results  that  the  Act  in  question,  intended  as  a  prohibi- 
tion directed  against  the  Chinese,  must  fall  to  the  ground, 
and  be  considered  void,  because  it  violates  the  treaty  of  the 
nation  and  the  Constitution  of  the  United  States,  the  su- 
preme law  of  the  land.  ''This  Constitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made,  under  the 
authority  of  the  United  States,  shall  be  the  supreme  law  of 
the  land;  and  the  Judges  in  every  State  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of  any  State  to 
the  contrary  notwithstanding."  (Art.  VI,  Sec.  9,  Constitu- 
tion of  the  United  States.) 

The  defendant  must  pay  a  license,  as  prescribed  by  Sec- 
tion 3381  of  the  Political  Code;  and  he  cannot  shield  himself 
with  the  Act  of  the  State  Legislature  for  the  reasons  above 
set  forth. 

The  appeal  is  dismissed. 


AN  ADMIKABLE  PICTURE. 


Chief  Justice  Ryan,  in  his  address  to  the  graduating  class  of 
the  University  of  Wisconsin,  June  22,  1880,  after  alluding  to  the 
noble  character  of  the  legal  profession,  thus  describes  the  bar- 
nacles of  the  profession,  which  cluster  on  its  bottom  and  form 
its  dirty  part — parasites  and  impostors,  who  are  in  the  profession, 
but  not  of  it : 

"Behold  the  pettifogger,  the  blackleg  of  the  law!  He  is,  as 
his  name  imports,  a  stirrer  up  of  small  litigation  ;  a  wet  nurse  of 
trifling  grievances  and  quarrels.  He  sometimes  emerges  from 
professional  obscurity,  and  is  charged  with  business  which  is  dis- 
reputable only  through  his  own  tortuous  devices.  For  the  ver- 
min cannot  forego  his  instincts,  even  among  his  betters.  He  is 
generally  found,  however,  and  he  always  begins,  in  the  lowest 
professional  grade.  Indeed,  he  is  the  troglodyte  of  the  law.  He 
has  great  cunning.  ,  He  mistakes  it  for  intelligence.  He  is  a 
fellow  of  infinite  pretense.  He  pushes  himself  everywhere,  and 
is  self-important  wherever  he  goes.  You  will  often  find  him  in 
legislative  bodies,  in  political  conventions,  in  boards  of  super- 
visors, in  common  councils.  He  is  sometimes  there  for  specific 
villainy;  sometimes  on  general  principles  of  corruption,  waiting 
on  Providence  for  any  fraudulent  job.  He  is  always  there  for 
evil.  The  temper  of  his  mind,  the  habits  of  his  life,  make  him  es- 
sentially miscnievous.  In  all  places  he  is  always  dishonest.  When 
be  cannot  cheat  for  gain,  he  cheats  for  love.  He  haunts  low  places, 
and  herds  with  the  ignorant.  It  is  his  kindly  office  to  set  them 
by  the  ears,  and  to  feed  his  vanity  and  his  pocket  from  the  quar- 


The  Pacifio  Coast  Law  Joubnal.  119 

rels  he  incites  or  foments.  He  is  in  everybody's  way,  and  pries 
into  everybody's  business.  He  meddles  in  all  things,  and  is  in- 
defatigable in  mischief.  He  is  just  lawyer  enough  to  be  mis- 
chievous. He  is  a  living  example  of  Pope's  truth  "  that  a  little 
learning  is  a  dangerous  thing."  Among  his  ignorant  companions 
he  is  infallible  in  all  things.  Sometimes  he  is  reserved  and  sly, 
with  knowing  look,  which  gains  credit  for  wisdom  and  character, 
for  thinking  all  he  does  not  utter.  Generally  he  is  loquacious, 
demonstrative  of  his  small  eloquence.  Then  his  tongue  is  too 
big  for  his  mouth,  and  his  mouth  too  loose  for  truth.  By  his 
own  account  he  is  full  of  law  and  overflowing.  Among  his  cred- 
ulous dupes  he  cannot  keep  it  down.  He  knows  all  things. 
Nothing  is  new  to  him.  Nothing  surprises  him.  Nothing  puzzles 
him.  But  it  is  in  the  law  that  his  omniscience  shows  best.  His 
talk  is  of  law  incessantly.  He  has  a  chronic  flux  of  law  among 
hifl  followers.  He  prates  law  mercilessly  to  everyone,  except 
lawyers.  He  discourses  of  his  practice  and  his  success  to  the 
mnitor  of  his  office  and  the  charwoman  who  washes  his  windows. 
He  revels  in  demonstrative  absurdity,  and  boasts  of  all  he  never 
did.  He  is  the  guide,  philosopher,  and  friend  of  vicious  ignor- 
ance.    He  is  the  oracle  of  dullness  : 

And  atlll  the  wonder  growUp 
That  one  small  head  can  carry  all  he  knows. 

''He  hangs  much  around  Justices'  Courts.  There  he  is  the 
leader  of  the  Bar.  But  he  finds  his  way  into  Courts  of  record. 
In  them  he  is  a  plague  to  the  Bar  and  an  offense  to  the  Bench. 
He  is  flippant,  plausible,  captious,  insolent.  He  is  full  of  sharp 
practice,  chicane,  surprise,  and  trick.  He  is  the  privateer  of  the 
Court,  plundering  on  all  hands  on  private  account.  He  is  ready 
to  sell  nis  client  or  himself.  He  is  equal  to  all  things,  above 
nothing  and  below  nothing.  He  is  ready  to  be  the  Coroner  of 
the  county  or  the  Chief  Justice  of  the  United  States.  He  would 
be  a  bore  if  he  were  not  too  dangerous  for  that  harmless  func- 
tion. iSe  is  a  nuisance  to  the  Bar,  and  an  evil  to  society.  He  is 
a  fraud  upon  the  profession  and  the  public — a  lawyer  among 
clowns,  and  a  clown  among  lawyers. 

"  There  is  a  variety  of  the  axdmal,  known  by  the  classic  name 
of  Shyster.  He  has  forced  the  word  into  at  least  one  dictionary, 
and  1  may  use  it  without  offense.  This  is  still  a  lower  specimen : 
the  pettifogger  petifogged  upon;  a  troglodyte  who  penetrates 
depths  of  still  deeper  darkness.  He  has  all  the  common  vices 
of  the  family,  and  some  special  vices  of  his  own.  This  crea- 
ture frequents  criminal  Courts,  and  there  delights  in  criminal 
practice.  He  is  the  familiar  of  bailiffs  and  jailors,  and  has  a 
sort  of  undefined  partnership  with  them  in  thieves  and  ruffians 
and  prostitutes.  These  he  defends  or  betrays,  according  to  the 
exigencies  of  his  relations  with  their  captors  or  prosecutors. 
He  has  confidential  relations  with  those  who  dwell  in  the  de- 
batable land  between  industry  and  crime.    He  is  the  friend  of 
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pimps  and  fences.  He  has  intimacies  among  the  most  yicious 
men  and  women.  He  is  the  standing  counsel  of  gambling  dens 
and  houses  of  ill-fame.  He  knows  all  about  the  criminals  in 
custody,  and  has  extensive  aquaintance  among  those  at  large. 
He  is  conversant  with  their  habits  of  life,  and  calls  them  famil- 
iarly by  their  Christian  names.  He  prowls  round  the  purlieus 
of  jails  and  penetentiaries,  seeking  cHents,  inventing  defenses, 
organizing  perjury,  tampering  with  turnkeys,  and  tolling  pris- 
oners. He  levies  blackmail  on  all  hands.  His  effirontery  is  be- 
jond  all  shame.  He  thinks  all  lawyers  are  as  he,  but  not  so 
smart.  He  believes  in  the  integrity  of  no  man;  in  the  virtue  of 
no  woman.  He  loves  vice  better  than  virtue.  He  enjoys  dark- 
ness rather  than  light.  His  habits  of  life  lead  him  by  the  back 
lanes  and  dark  ways  of  the  world.  He  is  the  confidant  of  guilt. 
He  is  the  Attorney-General  of  crime." 


Legal  Facetiffl. 

A  Cleveland  lawyer,  defending  a  handsome  young  lady 
charged  with  larceny,  closed  his  appeal  to  the  jury  thus: 
'*  Gentlemen !  you  ma,j  hang  the  ocean  on  a  grape  vine  to  dry, 
lasso  an  avalanche,  pin  a  napkin  to  the  mouth  of  a  volcano, 
skim  the  clouds  from  the  sky  with  a  teaspoon,  throw  salt  on 
the  tail  of  our  noble  American  eagle,  whose  sleepless  eye 
watches  over  the  welfare  of  the  nation,  paste  '  for  rent'  on  the 
moon  and  stars,  but  never  for  a  moment  delude  yourselves  with 
the  idea  that  this  charming  girl  is  guilty  of  the  charge  preferred 
against  her."  The  jury  acquitted  her  without  leaving  their 
seats.  Those  who  remember  Bob  Davidson  will  readily  recog- 
nize the  above  spurt. 

JuDOE  B ,  a  large  man  with  a  fine  treble  voice,  was  travel- 
ing on  his  circuit  in  one  of  the  Western  Territories  once  upon  a 
time,  and,  as  usual,  was  on  the  back  of  a  small  white  mule;  and 
coming  to  a  pellucid  spring  on  the  roadside,  the  Judge  dis- 
mounted for  uie  purpose  of  resting  the  mule,  and  placing  his 
own  corpus  outside  of  a  cooling  draught.  The  mule,  in  pur- 
suance of  his  well-known  depravity  of  mind,  sent  both  his 
heels  in  the  air  and  galloped  on  up  the  road.  The  Judge  had 
pursued  about  five  miles,  perspiring,  puffing,  and  cursing  the 
mule,  when,  meeting  with  a  traveler,  the  small  voice  squeaked 
out,  "  Stranger,  have  you  seen  anything  of  a  little  white  mule 
on  ahead?"  "Yes,  met  one  about  five  miles  ahead  of  you." 
Judge:  **  Well,  it  left  me  about  five  miles  back  here."  Stranger: 
'*  On,  well,  old  man,  you  can  overtake  it;  don't  cry  about  it." 

Judge  (in  a  rage):  *' your  soul,  sir,  I'm  not  crying' 

it's  a  natural  way  I  have  of  talking,  d ^n  you,  sir." 


Vol.  VI.  September  11,  1880.  No.  3. 

Current  Topics. 

DE  MOETUIS  NIL  NISI  BONUM. 

Not  only  sentiments  of  Christianity,  but  those  of  pagan- 
ism, unite  in  protecting  the  memory  of  man  beyond  the 
graye  from  attacks  which  would  render  him  odious.  It  seems 
to  ns  that  the  maxim  arose  from  the  inability  of  the  dead  to 
respond  in  defense  of  his  character;  and  by  common  under- 
standing he  who  attacks  the  dead  stands  in  tlie  position  of 
a  man  who,  in  the  strength  of  his  manhood,  would  assail  a 
feeble  opponent. 

We  are  impelled  to  make  these  remarks  from  the  fact  that 
the  graye  which  has  closed  over  Judge  Fawcett  was  not  per- 
mitted to  close  the  mouth  of  Creed  Haymond,  who,  in  the 
Sprague  case  before  Governor  Perkins,  thought  proper  to 
embellish  his  argument  by  going  out  of  the  way  to  cast 
odium  upon  Judge  Fawcett,  whom  he  characterized  as  a 
Judas  Iscariot,  and  of  whom  he  said:  **  Whose  corrupt  car- 
cass now  lies  festering  in  the  grave  to  which  it  was  hjirried 
by  a  foul  and  loathsome  disease." 

Promptly,  however,  came  the  answer,  in  the  shape  of  res- 
olutions endorsed  by  the  entire  Bar  of  Santa  Barbara,  and 
which  we  likewise  heartily  endorse  and  publish  in  extenao, 
as  follows: 

**  Whereah,  We,  the  undersimed  members  of  the  Bar  and 
officers  of  the  Court  of  the  old  First  Judicial  District  of  the 
State  of  California,  hereby  state : 

'*  First.  We  learn,  with  deep  indignation  too  strong  for 
language  to  express,  that  a  member  of  the  Bar  of  this  State, 
Creed  Haymond,  Esq.,  has  recently,  before  the  Governor 
and  the  people,  in  the  case  of  The  People  etc,  vs.  Sprague, 
attacked  the  reputation  of  our  late  Judge,  Hon.  Eugene 
Fawcett,  in  langaage  indecent,  violent,  and  abusive. 
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"  Second.  That  the  said  attack  is  malicioas,  uncalled-for, 
and  filled  with  false  accusations. 

''  Third.  That  such  a  tirade  of  abuse  and  vilification 
and  slander  from  a  member  of  the  Bar  and  an  officer  of  the 
State  upon  a  living  Judge  would  be  eminently  disgraceful, 
and  deserving  of  severe  condemnation;  and  when  we  con- 
sider that  it  was  made  upon  a  Judge  known  by  us  all  to  be 
high-minded,  fair,  impaitial,  pure,  and  unblemished  in  pri- 
vate and  public  life,  now  dead,  leaving  a  devoted  wife  and  a 
heart-broken  father  and  mother  behind  him,  we  feel  called 
upon  to  denounce  it  as  foul,  cowardly,  vindictive,  malicious, 
and  inexcusable. 

'  *  Fourth.  That  in  our  denunciations  of  the  attack  we  are  not 
animated  by  any  personal  ill  feeling  toward  the  party  making  it. 

**  Fifth.  That  we  believe  to  pass  unnoticed  the  attack, 
considering  only  the  official  position  of  the  party  making  it, 
would  be  injustice  to  the  memory  of  the  honored  dead,  to 
the  feelings  of  the  living  relatives  and  the  friends  of  truth 
and  honor,  to  the  judiciary  of  our  State,  and  to  our  posi- 
tions as  members  of  the  Bar  and  officers  of  the  Court  over 
which  the  late  Judge  presided  with  dignity,  ability,  and 
marked  impartiality. 

*^  Sixth.  That  we  heartily  and  emphatically  reaffirm  the 
statements  contained  in  the  resolutions  adopted  by  the  mem- 
bers of  the  Bar  of  Santa  Barbara  on  the  11th  day  of  Jan- 
uary, 1880,  as  expressing  our  sincere  feelings  and  sentiments 
toward  the  late  Judge  Fawcett,  which  were  shared  in  by  the 
entire  community. 

"  Charles  E.  Huse,  Paul  R.  Wright, 

*'  J.  H.  Eincaid,  Clarence  Gray, 

''  O.  L.  Abbott,  R.  M.  DiUard, 

C.  A.  Storke,  B.  F.  Thomas, 


<( 


Caleb  Sherman,  A.  A.  Oglesby,  Jr., 

*•  Charles  Femald,  T.  L.  Kellogg, 

'•  E.  H.  Heacock,  Hall  &  Hatch, 

"  Thomas  McNulta,  John  J.  Boyce." 

A  similar  endorsement  was  made  by  the  Bar  bf  this  city 
and  county,  which,  taken  with  the  above,  sufficiently  shows 
that  the  maxim  at  the  head  of  this  article  is  not  yet  obso- 
lete, and  that  honor  to  the  dead  is  the  sentiment  of  hu- 
manity. 

We  refer  our  readers  to  important  Land  Office  instructions, 
recent  laws  relating  to  land  matters,  etc.,  on  page  171,  et 
seq.,  which  we  have  been  requested  to  publish. 
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Supreme  Court  of  California. 

In  Bake. 


[Filed'August  13,  1880.] 

No.  10,527. 

Ex  PABTE  HENBY  WBEDEN. 

Wbtt  of  PsoHiBrnoM  will  not  be  granted  to  prevent  a  Superior  Court  from 
looking  into  and  considering  depositions  and  evidence  transmitted  to 
it,  and  on  file  among  the  papers  of  the  case,  on  the  hearing  of  a 
motion  to  set  aside  an  information  on  the  ground  that  the  depositions, 
etc.,  transmitted  showed  a  higher  offense  than  the  crime  of  man- 
slaughter, for  which  i>etitioner  had  been  held  to  answer. 

Application    for    writ    of    prohibition,    from    Stanislaus 
County. 

W.  E,  Turner,  for  petitioner. 
W.  D.  Minor,  District  Attorney. 

MoKee,  J.,  deliyered  the  opinion  of  the  Oourt: 
Where  a  motion  is  made  in  a  Superior  Court  to  vacate  and 
set  aside  an  information  upon  the  ground  that  the  deposi- 
tions and  eyidenoe  transmitted  to  the  Court  bj  the  commit- 
ting magistrate,  and  on  which  the  information  was  filed, 
showed  that  the  defendant  had  committed  a  higher  offense 
than  the  crime  of  manslaughter,  for  which  he  had  been  held 
to  answer,  a  writ  of  prohibition  will  not  be  granted  to  pre- 
Tent  the  Court,  on  the  hearing  of  the  motion,  from  looking 
into  and  considering  the  depositions  and  evidence  transmit- 
ted to  it,  and  on  file  among  the  papers  of  the  case;  for,  as 
the  Court  has  jurisdiction  of  the  subject-matter  of  the  ac- 
tion, and  of  the  person  of  the  defendant,  it  can,  in  the  ex- 
ercise of  its  jurisdiction,  hear  and  determine  any  motion 
which  may  be  made  therein;  and  for  that  purpose  may  refer 
to  and  consider  any  papers  on  file  in  the  case  or  offered  on 
the  hearing  of  the  motion,  and  do  any  and  all  thin(^  neces- 
sary and  proi>er  to  a  comi)lete  exercise  of  its  jurisdiction. 

fn  the  petition  there  is  no  averment  that  the  Superior 
Ooort  is  aoout  to  dismiss  the  information,  or  that  it  will  de- 
cide the  motion  before  it  erroneously  or  irregularly,  and  we 
cannot  undertake  to  determine  whether  it  will  err  or  not  in 
the  decision  which  it  may  render;  but  if  it  should  err,  the 
.  law  has  provided  ample  remedy.  Any  error  committed  in 
the  decision  of  a  motion  can  be  saved  by  a  bill  of  excep- 
'  tions,  and  be  disposed  of  by  apj>eal,  or  any  other  method  of 
review  known  to  the  law;  but  judicial  acts  which  are  the 
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subject  of  review  by  these  ordinary  and  adequate  remedies 
are  not  the  sabiect  of  prohibition.  The  mere  fact,  if  such 
were  the  fact,  that  a  Court  is  about  to  act  erroneously  or  ir- 
regularly in  a  matter  of  which  it  has  jurisdiction  will  not 
warrant  the  issuance  of  a  writ  of  prohibition.  Such  a  writ 
cannot  be  used  to  prescribe  what  a  Court  shall  or  shall  not 
consider  in  a  matter  before  it,  and  within  its  jurisdiction, 
any  more  than  a  writ  of  mandate  can  be  used  to  compel  a 
Court  how  or  what  to  decide.  To  do  either  would  be  to  in- 
terfere with  the  judicial  functions  of  a  Court. 

Application  for  writ  denied. 

We  concur:  Bharpstein,  J.,  Myrick,  J.,  Thornton,  J. 

(Morrison,  C.  J.,  Eoss,  J.,  and  McKinstry,  J.,  did  not  sit 
in  the  argument  of  this  cause.) 

In  Bank. 


[Filed  July  19,  1880.] 
No.  6298. 

OLIVEE  ELDKIDGE,  Respondent, 

vs. 

H.  C.  WEIGHT,  Appellant. 

FoBEOLosuBK — TxNAMTB  iM  CoKMON — Rkdeicption.  One  who  pnrchaAes,  at 
a  foreclosore  sale,  property  mortgaged  by  tenants  in  common,  takes 
the  whole  interest;  and  a  judgment  creditor  of  one  of  the  tenants  in 
common  who  redeems  from  the  pnrchaser  takes  the  whole  interest 
of  all  the  tenants  in  common;  for  the  reason  that  where  the  property 
sold  is  embraced  in  one  sale,  the  law  affords  no  means  by  which  less 
than  the  whole  could  be  redeemed,  and  the  redemption  is  an  entirety. 

Redsmptiom.  The  right  to  redeem  exists  only  by  virtae  of  the  statnte,  and 
nnc^er  its  provisions  must  be  found  the  measure  of  the  right. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  San  Francisco  County. 

E.  R.  Taylor^  for  respondent. 

Sawyer  dt  Bali,  for  appellant. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

Eldridge  instituted  this  action  to  quiet  his  title  to  a  parcel 
of  land  situate  in  the  City  and  County  of  San  Francisco. 

It  appears  from  the  findings  of  the  Court  below  that  on 
the  26th  of  March,  1872,  J.  D.  and  W.  H.  Farweli;  who 
were  then  owners  of  undivided  moieties  of  the  land  in  con- 
troversy, executed  a  mortgage  thereon  to  the  National  Gold 
Bank  and  Trust  Company;  that  this  company  thereafter 
brought  suit  to  foreclose  the  mortgage,  and  obtained  a  de- 
cree, which  was  recorded  on  the  29tti  of  January,  1876.  At 
the  sale  made  by  virtue  of  this  decree  on  the  8th  of  March,  * 
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1875,  William  Winter  purchased  the  premises,  and  received 
as  such  from  the  Sheriff  a  certificate  of  sale.  The  purchase 
money  paid  by  Winter  was  $6,000.  On  the  6th  of  Septem- 
ber, 18y5,  Eldridge,  as  a  judgment  creditor  of  J.  D.  Farwell, 
redeemed  the  premises  from  Winter,  paying  him  the  sum  re- 
quired by  law,  amounting  to  $6,832.  On  the  12th  of  Novem- 
ber, 1875,  the  period  of  six  months  from  the  sale  having 
then  elapsed,  the  Sheriff  executed  to  Eldridge  a  conveyance 
of  the  premises.  It  is  also  found  that  on  the  5th  of  Novem- 
ber, 1875  (after  the  expiration  of  the  six  months  period 
above  mentioned),  Wright  purchased  of  Wm.  H.  Farwell, 
for  the  sum  of  $800,  all  of  his  (Farwell's)  interest  in  this 
land,  on  the  same  day  received  a  conveyance  therefor,  gave 
notice  to  the  Sheriff  of  his  purchase,  and  forbade  his  execu- 
ting any  deed  to  Eldridge  of  his  grantor's  (W.  H.  Farwell's) 
interest  in  the  premises. 

The  sole  question  presented  for  decision  here  is  whether 
Eldridge  acquired,  by  the  proceedings  above  stated,  a  title  to 
the  land  in  controversy  independent  of  any  right  which 

^  Wright  received  under  the  conveyance  to  him  oy  W.  H. 

'  Farwell,  and  which  would  entitle  him  to  a  judgment  quiet- 
ing his  title  against  Wright. 

Jit  is  contended  on  behalf  of  the  defendant  that  the  judg- 
ment under  which  Eldridge  redeemed  was  docketed  on  the 
23d  of  January,  1875,  and  that  the  lien  of  such  judgment 
was  not  subsequent  to  that  on  which  the  property  was  sold, 
and  therefore  he  (Eldridge)  was  not  entitled  to  redeem.  It 
is  true  that  the  judgment  recovered  in  the  foreclosure  case 
was  not  recorded  until  the  29th  of  January,  1875;  but  it  does 
not  appear  that  this  judgment  was  ever  docketed,  and  there- 
fore when  the  sale  took  place  there  was  no  lien  by  this  judg- 
ment. (C.  C.  P.,  Sees.  671,  726;  Englund  vs.  Leiais,  25  Gal. 
337.)  But  the  lien  under  which  the  property  was  sold  was 
that  of  the  mortgage  foreclosed  (C.  C.  F.,  Sec.  901;  Frink 
vs.  Murphfy  21  C(\l.  112),  which  dates  from  the  26th  of 
March,  1872,  the  day  on  which  the  mortgage  was  executed. 
The  lien  of  the  judgment  under  which  Eldridge  redeemed 
having  come  into  existence  long  subseauent  to  tnis,  he  was, 
in  our  opinion,  a  redemptioner  under  tne  statute. 

Eldridge  effected  a  redemption  from  Winter.  What  did 
he  redeem?  The  statute  affords  the  only  means  of  ascertain- 
ing this?  The  right  to  redeem  exists  only  by  virtue  of  the 
statute,  and  under  its  provisions  we  must  find  the  measure 
of  the  right.  (  T\iolumne  Redemption  Company  vs.  Sedguncks, 
15  Cal.  524.)  According  to  the  requirements  of  the  statute 
upon  this  subject,  "  upon  a  sale  of  real  property  the  purchaser 
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is  substituted  to  and  acquires  all  the  risht,  title,  interest, 
and  claim  of  the  judgment  debtor  thereto.  (C.  C.  P.,  Sec. 
700.)  In  all  cases  other  than  a  sale  where  ''the  estate  is 
less  than  a  leasehold  of  two  years  unexpired  term/'  the 
property  sold  is  subject  to  redemption,  and  the  officer  mak- 
ing the  sale  is  required  to  give  to  tlie  purchaser  a  certificate  of 
sale,  containing,  among  other  things,  a  particular  descrip- 
tion of  tiie  property  sold,  and  a  statement  that  it  is  subject 
to  redemption.  (C.  C.  P.,  Sec.  700.)  The  succeeding 
section  oi  the  Code  (701)  prescribes  that  ''property  sola 
subject  to  redemption  as  provided  in  the  preceding  section, 
or  any  part  sold  separately,  may  be  redeemed  in  the  manner 
hereinafter  provided." 

It  is  a  just  inference,  from  the  statutory  provisions  above 
stated,  that  when  Eldridge  redeemed  from  Winter  he  re- 
deemed the  whole  property  sold.  The  sale  by  the  Sheriff 
embraced  the  interests  of  both  J.  D.  and  W.  H.  Farwell, 
and  was  not  restricted  to  the  interest  of  J.  D.  Farwell. 
Eldridge  redeemed  the  whole  property  from  the  sale  made 
by  the  Sheriff  to  Winter,  regardless  of  the  interests  of  the* 
judgment  debtors.  He  had  to  redeem  all  or  none.  As  the 
property  sold  was  embraced  in  one  sale,  the  law  afforded  no 
means  by  which  less  than  the  whole  could  be  redeemed.  The 
redemption  was  an  entirety,  and  so  existed,  or  did  not  exist  at  all . 

This  conclusion  is  sustained  by  the  further  statutory  en- 
actments on  the  subject.  In  order  to  redeem  from  the  pur- 
chaser, the  redemptioner  is  required  to  pay  him  the  amount 
of  his  purchase,  with  twelve  per.  cent,  thereon  in  addition, 
etc.,  etc.  (G.  C.  P.,  Sec.  702.)  If  the  nroperty  sold  be 
redeemed  oy  a  redemption,  another  redemptioner  maj^> 
within  sixty  days  after  the  last  redemption,  again  redeem  it 
from  the  last  redemptioner,  on  paying  the  sum  paid  on  the 
last  redemption,  with  four  per  cent,  thereon  in  adaition,  etc., 
etc.  The  property  may  be  again,  and  as  often  as  a  redemp- 
tioner is  so  disposed,  redeemed  from  imy  previous  redemp- 
tioner within  sixty  days  after  the  last  redemption,  on  paying 
the  sums  paid  on  the  last  previous  redemption,  with  four  per 
cent,  thereon  in  addition,  etc.,  etc.     (C.  C.  P.,  Sec.  703.) 

It  will  be  seen  from  these  provisions  of  the  statute  that  not 
only  must  the  whole  property  be  redeemed,  but  the  pay- 
ments to  be  made  on  redemption  always  include  the  wnoie 
purchase  money. 

As  to  the  conveyance  by  the  Sheriff,  it  is  provided  that  if 
a  redemption  is  made,  and  sixty  days  have  elapsed  and  no 
other  redemption  has  been  made  within  that  period,  and  the 
time  for  redemption  has  expired,  the  last  redemptioner  or 
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Iiis  assijpiiee  is  entitled  to  a  Sheriff's  deed.  (C.  C.  P.,  Sec. 
703.)  The  Sheriff  must  convey  the  property  sold.  There 
is  nothing  in  the  statute  as  regards  this  conveyance  which 
makes  any  reference  to  less  than  the  entire  property  which 
the  Sheriff  has  sold,  and  for  which  he  has  made  his  certificate 
of  sale  to  the  purchaser. 

The  statute  allows  the  judgment  debtor  to  redeem  at  any 
time  within  the  six  months,  and  it  may  be  that  his  successor 
in  interest  has  the  same  right.  If  the  judgment  debtor 
redeems,  ''the  effect  of  the  sale  is  terminated,  and  he  is 
restored  to  his  estate."  (C.  C.  P.,  Sec.  703.)  Such  is  not 
the  effect,  as  is  above  seen,  when  the  redemption  is  made  by 
one  of  the  class  styled  redemptioners.  Under  the  circum- 
stances above  pointed  out,  one  of  that  class  is  entitled  to  a 
conveyance  from  the  Sheriff. 

The  provisions  of  Section  707,  C.  C.  P.,  as  to  the  rente  of 
the  property  sold,  or  the  value  of  ite  use  and  occupation, 
also  show  that  Uie  interest  of  the  purchaser  and  of  the 
redemptioner,  from  the  time  of  the  redeinption  made,  extends 
to  the  whole  property  sold. 

It  is  contendea  on  behalf  of  the  defendant  tkat  the  right 
of  Eldridge  to  redeem  extends  no  further  than  the  interest 
of  the  tenant  in  common,  which  is  bound  by  the  lien  of  the 
judgment  under  which  he  (Eldridge)  derives  the  right  to 
mtd^e  such  redemption ;  that  under  liis  jud^ent  against  J. 
D.  Farwell  he  could,  by  virtue  of  an  execution  issued  on  it, 
sell  only  the  interest  of  J.  D.  Farwell,  and  that  his  right  of 
redemption  is  limited  to  the  interest  which  he  could  subject 
to  sale  under  execution.  What  is  said  above  shows  this  to 
be  an  entire  misconception  of  the  scope  of  the  statute.  The 
provision  of  the  statute  invoked  to  sustain  this  view  is  con- 
tained in  the  second  subdivision  of  Section  701.  This  sub- 
division, in  our  judgment,  defines  the  class  of  persons  who 
have  a  right  to  exercise  the  privilege  of  redemption.  It 
does  not  in  any  way  limit  or  define  the  extent  of  the  right. 
Such  extent  will  be  found  in  the  other  provisions  of  the 
statute  referred  to  above. 

The  contention  put  forth  on  behalf  of  defendant  that  by 
reason  of  the  fact  that  Eldridge,  a  judgment  creditor  of  J. 
D.  Farwell,  a  tenant  in  common  with  the  gi'antor  of  de- 
fendant, has  redeemed  the  property  from  the  sale  to  Winter, 
an  eauity  has  resulted  to  defendant,  has  nothing  to  sustain 
it.  If  no  redemption  had  been  made,  upon  the  expiration 
of  the  period  ot  six  months  after  the  sale  the  purchaser 
(Winter)  would  have  been  entitled  to  a  conveyance  of  the 
property.     By  the  redemption,  Eldridge  was  invested  with 


128  The  Pacific  Coast  Law  Journal. 

all  the  rights  of  Winter.  It  is  said  in  Bagley  vs.  Ward,  37 
Cal.  129,  that  "the  redemption  is  virtually  a  transfer  of  the 
certificate  of  sale."  (As  to  this,  see  also  Abadie  vs.  LoherOy 
36  Cal.  397.)  The  equity  is  novel  which  has  no  existence 
against  Winter,  but  becomes  quick  with  life  when  Winter's 
rights  have  been  transferred  to  another.  W.  H.  Farwell, 
the  grantor  of  Wright,  could  have  redeemed  at  any  time 
within  the  six  months  period,  either  from  Winter  the  pur- 
chaser, or  Eldridge  the  redemptioner.  It  mav  be  conceded 
that  Wright,  the  grantee  of  W.  H.  Farwell,  liad  the  same 
right.  But  when  tne  six  months  period  had  elapsed,  neither 
W .  H.  Farwell  nor  his  grantee,  Wright,  had  any  such  privi- 
lege. As  we  have  seen,  the  conveyance  to  Wright  was  not 
made  until  the  expiration  of  the  six  months,  and  at  that  time 
his  grantor  had  nothing  to  convey  which  would  invest  his 
grantee  with  the  right  to  redeem.  It  cannot  be  maintained 
that  under  such  circumstances  W.  H.  Farwell  had  a  right  to 
redeem.  To  hold  that  Wright  had,  would  be  to  accord  to 
him  a  greater  right  than  his  assignor  had. 

We  have  examined  the  cases  cited  by  counsel  for  defend- 
ant. They  have  no  application  to  the  case  before  us.  Kirk- 
ham  vs.  DitporU,  14  Cal.,  is  a  case  of  second  mortgagees  of 
the  interest  of  one  tenant  in  common  seeking  to  redeem  from 
a  prior  mortgage  made  by  his  mortgagor,  in  which  the  other 
tenant  in  common  joined.  There  had  been  a  foreclosure  by 
suit  of  the  first  mortgage  against  both  tenants  in  common,  to 
which  the  second  mortgagees  were  not  parties,  a  sale  at 
which  the  first  mortgagees  became  the  purchasers,  and  had 
received  the  SheriflTs  deed.  The  Court  lield  that  the  second 
mortgagees  could  redeem  the  interest  of  the  tenant  in  com- 
mon who  had  mortgaged  to  them.  This  was  not  a  case  of 
statutorv  redemption.  The  difference  between  the  redemp- 
tion right  of  a  mortgagee  before  decree  of  foreclosure  and 
the  statutory  right  to  redeem  from  a  judgment  is  pointed  out 
in  Whitney  vs.  Higgins,  10  Cal.  554,  and  Montgomery  ys.  TiUt, 
11  Cal.  317.  The  cases  cited  from  New  xork,  Erwin  vs. 
Shriver,  19  Johns.  379,  and  the  case  from  Illinois,  Fisher  vs. 
Eslamaiij  68  111.  78,  are  on  statutes  with  different  provisions 
from  the  statute  of  this  State,  and  have  no  application  to  the 
question  before  us,  which  is  to  be  detenu med  on  the  con- 
struction of  the  statute  of  this  State,  which  gives  the  right 
of  redemption,  defines  its  extent,  and  limits,  regulates,  and 
controls  it  in  all  its  length  and  breadth. 

We  discover  no  error  in  the  judgment  of  the  Court  below, 
and  it  is  affirmed. 

We  concur:  McKinstry,  J.,  McKee^  J.,  Ross,  J.,  Mor- 
rison, C.  J. 
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CONCURRING    OPINION. 

I  concur  in  the  affirmance  of  the  judgment  of  the  Court 
below,  although  I  am  not  convinced  that  the  plaintiff,  by 
virtue  of  his  judgment  against  J.  D.  Farwell,  had  a  right  to 
redeem  any  greater  interest  in  the  property  than  J.  D.  Far- 
well  had.     But  Winter  had  purchased  the  entire  interest  of 
both  the  Farwells;  and  if  he  did  not  object  to  the  plaintiff's 
redeeming  the  whole  property,  I  think  the  effect  of  the  tran- 
saction was  to  vest  in  the  plaintiff  whatever  right  Winter  had 
acquired.     The  Sheriff  in  receiving  the  money  paid  by  plain- 
tiff, and  in  the  execution  of  the  deed,  was  acting  as  the  agent 
of  Winter;  and  he  by  receiving  the  money,  and  acquiescing 
in  the  conveyance  to  the  plaintiff,  ratified  the  acts  of  the 
Sheriff,  so  far  at  least  as  to  preclude  any  stranger  to  the 
transaction  from  attacking  it.     If  Winter  had  declined  to 
receive  more  than  one-half  of  the  money  tendered  him,  and 
refused  to  sanction  the   conveyance  of  more  than  an  un- 
divided one-half  interest  in  the  property  to  the  plaintiff,  on 
the  ground  that  the  plaintiff's  lien  was  limited  to  that,  I  am 
not  prepared  to  say  that  the  plaintiff  could  have  compelled 
the  conveyance  of  anvthing  beyond  that.     But  Winter  nad  a 
perfect  right  to  transfer  the  interest  which  he  had  acquired  in 
the  whole  property  to  the  plaintiff,  and  to  direct  the  Sneriff  to 
convey  it  to  him;  and,  for  anything  appearing  to  the  contrary, 
that  was  done.     As  I  view  the  case,  the  plaintiff  occupies  the 
same  position  that  Winter  would  have  occupied  if  he  had  re- 
ceived a  conveyance  of  the  entire  property  from  the  Sheriff. 
Neither  Winter  nor  the  plaintiff  became  a  tenant  in  common 
of  W.  H.  Farwell.     No  relation   of  trust  or  confidence  is 
shown  to  have  been  established  between  them.     Of  course 
the  Farwells,  or  either  of  them,  or  their  successor  in  inter- 
est, or  the  successors  in  interest  of  either  of  them,  might  have 
redeemed  the  entire  property  within  the  statutory  period. 
But  I  can  discover  no  ground  upon  which  the  defendant  can 
now  base  any  claim  to  any  part  of  the  property. 

Sharpstein,  J. 


DISSENTING  OPINION. 

This  is  an  action  to  quiet  title.  J.  D.  Farwell  and  W.  H. 
Farwell  were  the  owners  as  tenants  in  common  of  the  prem* 
ises  described  in  the  complaint.  They*  moi*tgaged  the  prem- 
ises to  the  National  Gold  Bank  and  Trust  Company  to  secure 
the  payment  of  $7,000.     Judgment  of  foreclosure  of  the 
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mortgage  and  sale  of  the  premises  was  made  bj  the  proper 
Court.  At  the  sale  by  the  Sheriff,  William  Winter  became 
the  purchaser  at  $6,000,  and  received  a  certificate  of  salb 
from  the  Sheriff.  September  6,  1876,  plaintiff  gaye  notice 
to  the  Sheriff  that  he  was  a  judgment  creditor  of  J.  D.  Far- 
well;  that  he  had  a  judgment  lien  on  the  property,  and 
intended  to  redeem  the  land  from  the  sale,  and  deposited 
$6,832  with  the  Sheriff,  which  was  accepted  by  Winter. 
Noyember  6,  1876,  W.  H.  Farwell  executed  to  defendants 
deed,  in  consideration  of  $800,  conveying  all  his  ri^ht,  title, 
and  interest  in  the  premises.  Defendant  gave  notice  to  the 
Sheriff  of  his  purchase,  and  forbade  the  Sheriff  from  execu- 
ting a  deed  to  plaintiff  of  W.  H.  Farwell's  interest  in  said 
land.  After  the  receipt  of  the  notice,  the  Sheriff  (November 
12,  1876)  executed  to  plaintiff  a  deed  purporting  to  convey 
to  plaintiff  the  premises,  embracing  the  title  and  interest  of 
J.  D.  Farwell  and  W.  H.  Farwell. 

Plaintiff  then  commenced  this  action  to  quiet  his  title  to 
the  premises.  Defendant  answered,  alleging  that  he  was  the 
owner  of  an  undivided  one-half  of  said  property  as  a  tenant 
in  common.  He  also  set  forth  the  facts  above  stated,  and 
asked  that  his  interest  in  the  premises  be  determined. 
Plaintiff  demurred  to  that  part  of  the  answer.  The  Court 
sustained  the  demurrer.  The  cause  was  tried,  and  judgment 
rendered  for  plaintiff. 

From  the  foregoing  statement  it  appears  that  property 
owned  by  J.  D.  and  W.  H.  Farwell  as  tenants  in  common 
was  sold  at  Sheriff's  sale  to  satisfy  their  mortgage.  Winter 
being  the  purchaser;  that  plaintiff,  being  a  judgment  creditor 
of  J.  D.  Farwell,  redeemed  the  property  from  the  sale,  and 
received  the  Sheriff^'s  deed  as  redemptioner,  and  now  claims 
to  own  the  entire  property  by  virtue  of  that  redemption  and 
deed;  that  defendant  is  the  successor  in  interest  of  W.  H. 
Farwell,  subject  to  the  mortgage  and  the  sale  thereon,  and 
claims  to  own  the  undivided  one-half  of  the  premises,  subject 
to  whatever  rights  may  have  accrued  under  the  foreclosure 
and  sale.  If  tne  interest  theretofore  owned  by  W.  H.  Far- 
well,  purchased  by  Winter  at  the  sale,  passed  to  plaintiff 
upon  the  redemption,  defendant  has  no  interest  in  the  prop- 
erty, and  plaintiff  was  entitled  to  a  decree.  If,  however, 
plaintiff,  notwithstanding  the  sale  to  Winter,  acquired  by  his 
redemption  only  the  interest  or  title  of  J.  D.  Farwell,  and 
an  equitable  lien  on  .the  -mother  half  as  security  for  one-half 
the  amount  paid  on  the  redemption,  defendent  has  some 
interest  in  the  property. 

Upon  a  sale  of  real  property,  the  purchaser  is  substituted 
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to  and  acquires  all  the  right,  title,  interest,  and  claim  of  the 
judgment  debtor  thereto.  (C.  C.  P.,  Sec.  700.)  Winter  there- 
fore was  substituted  to  and  acquired  all  the  right,  title, 
interest,  and  claim  of  J.  D.  Farwell  and  W.  H.  Harwell  in 
and  to  the  premises.  Property  sold  subject  to  redemption 
m&y  be  redeemed  by  the  following  persons  or  their  successors 
m  interest:  First,  the  judgment  debtor  or  his  successor 
in  interest,  in  the  whole  or  any  part  of  the  property;  second, 
a  creditor  having  a  lien  by  judgment  or  mortgage  on  the 
property  sold,  or  on  some  share  or  part  thereof,  subsequent 
to  that  on  which  the  property  was  sold.  (0.  C.  P.,  Sec. 
701.)  The  persons  mentioned  in  the  second  clause  are 
termed  redemptioners. 

The  two  Farwells,  therefore,  or  the  successor  in  interest 
of  the  two,  could  have  redeemed.  The  statute  is  silent  as 
to  any  direct  provision  tliat  one  of  two  or  more  judgment 
debtors,  or  the  successors  in  interest  of  one  of  two  or  more 
debtors  may  redeem;  but  all  the  cases  that  have  come  under 
obseryation  take  it  for  granted  that  such  action  can  be  had. 
The  words  **or  his  successor  in  interest  in  the  whole  or  any 
part  of  the  property,^'  would  seem  to  imply  that  the  successor 
iDQst  be  a  successor  as  to  some  particular  parcel  rather  than 
as  to  an  undivided  interest;  yet  it  has  been  held,  under  simi- 
lar words,  that  any  part  of  the  property  will  include  an  un- 
divided interest.  In  the  second  subdivision  above  referred 
to,  the  words  ''or  on  some  share"  are  used  in  addition  to 
the  words  "or  part  thereof,"  which  clearly  authorize  the 
creditor  of  one  tenant  in  common  to  redeem. 

The  plaintiff,  therefore,  being  a  judgment  creditor  of  J.  D. 
Farwelly  had  a  ri^ht  to  redeem  from  the  whole  sale.  Having 
exercised  the  right,  the  next  question  is,  for  whose  benefit  did 
he  redeem  ?  If  a  debtor  redeem,  the  effect  of  the  sale  is  ter- 
minated. Did  plaintiff's  redemption  terminate  the  sale  as 
to  the  interest  of  W.  H.  Farwell,  or  was  the  effect  of  the 
redemption  to  transfer  to  plaintiff  all  the  right,  title,  and 
interest  which  Winter  had  acquired  by  the  sale?  The 
statute  provides  that  the  last  redemptioner  shall  be  entitled 
to  the  Sheriff's  deed.  If  J.  D.  Farwell  had  redeemed,  the 
effect  of  the  sale  would  have  been  terminated;  but  as  he 
Tould  have  been  compelled  to  pay  off  the  whole  debt,  he 
would  have  had  a  lien  upon  W.  H.  Farwell's  share  as  security 
for  one-half  the  amount  paid. 

The  cases  bearing  upon  the  point  in  controversy  are  lim- 
ited in  number. 

In  Erwin  vs.  Schriver,  19  John,  380,  Chief  Justice  Spencer, 
delivering  the  opinion  of  the  Court,  said:     ''"We  are  de- 
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cidedlj  of  opinion  that  Erwin  (a  judgment  creditor  of  one  of 
the  tenants  in  common)  has  no  right  to  a  deed  for  all  the 
lands  thus  purchased.  His  lien  never  extended  to  the  whole, 
nor  any  further  than  to  the  individual  right  of  the  tenant  iu 
common,  against  whom  he  had  a  judgment.  It  never  could 
have  been  the  intention  of  the  Legislature  to  give  to  a  cred- 
itor a  right  of  redemption  to  any  other  lands  than  such  as 
were  subject  to  the  lien  of  the  judgment  creditor  who  offered 
to  redeem.  Beyond  such  lands  he  has  no  pretense  to  step 
into  the  place  of  the  purchaser.  The  right  to  redeem  can  be 
co-extensive  only  with  the  lien."  The  case  went  off,  how- 
ever, on  the  point  that  Erwin  could  not  redeem  a  distinct 
Sarcel  of  the  land  sold,  under  the  then  existing  statute  of 
few  York. 

In  Tlie  People  vs.  Haskins,  7  Wend.  463,  it  was  held  that  a 
creditor  whose  judgment  was  a  lien  on  a  specific  portion, 
the  judgment  having  been  rendered  under  a  former  statute 
not  allowing  such  redemption,  could  redeem  under  the  re- 
vised statutes  in  force  at  the  time  of  redemption,  which 
allowed  such  redemption;  but  this  case  was  reversed  in  the 
Court  of  Errors.     (6  Hill,  149.) 

Usher  vs.  Eslaman,  68  111.  78:  Where  the  land  of  A 
and  B,  owned  by  them  as  tenants  in  common,  is  sold 
upon  foreclosure  of  a  mortgage  given  by  them,  and  is  re- 
deemed by  3  judgment  creditor  of  A,  and  a  deed  made  to  the 
creditor,  the  latter  will  acquire  no  title  to  the  interest  of  B; 
but  it  seems  that  as  such  creditor  succeeds  to  the  portion  of 
A,  and  was  compelled  to  advance  money  to  remove  the  prior 
incumbrance  as  to  both  A  and  B,  he  will  be  entitled  inequity 
to  compel  B,  and  those  succeeding  to  his  title,  to  contribute 
towards  the  cost  of  the  redemption.  Where  one  tenant  in 
common  removes  an  incumbrance  from  the  common  estate, 
the  other  tenants  must  contribute  to  the  extent  of  their  re- 
spective interests,  and  to  secure  such  contribution  a  Court 
of  equity  will  enforce  upon  such  interests  an  equitable  lien. 

The  statute  of  Illinois,  referring  to  the  deed  to  be  executed 
by  the  Sheriff,  whether  purchaser  or  redemptioner,  provides 
that  ''such  deed  shall  convey  to  the  grantee  therein  named 
all  the  title,  estate,  and  interest  of  the  person  against  whom 
the  execution  was  issued,  of  every  nature  and  kind,  in  and 
to  the  premises  thereby  conveyed."  It  is  provided  that  re- 
demption may  be  made  by  the  defendant  within  twelve 
months,  and  thereafter  by  a  judgment  creditor;  and  the  cred- 
itor, having  redeemed,  •*  shall  be  considered  as  having  bid 
at  such  sale  the  amount  of  the  redemption  money  so  paid  by 
him,"  and  the  officer  shall  ''execute  a  deed  of  the  premises 
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to  him.''  This  last  provision,  that  the  creditor  ''shall  be 
considered  as  haying  oid, "  etc.,  is  not  in  the  statute  of  Cali- 
fornia. 

Freeman,  in  his  work  on  Co-tenancy,  Section  371,  says : 
^' A  judgment  creditor  of  one  tenant  in  common  may  redeem 
the  interest  of  such  co-tenant,  but  he  must  pay  the  entire 
sum  which  would  be  necessary  to  effect  a  redemption  of  the 
whole  property;  while  by  such .  redemption  he  can  acquire 
nothing  beyond  the  moiety  of  his  judgment  debtor."  This 
is  repeated  in  Freeman  on  Executions,  Section  321,  and  is 
stated  on  the  authority  of  Neilaan  vs.  NeiUon,  5  Barb.  565, 
and  Quinn  vs.  Kenneyy  47  Cal.  147.  Qxiwn  vs.  Kenney  does 
not  decide  the  principle  ascribed  to  it,  but  in  NeUson  vs. 
Neikoyi  the  principle  is  fully  given,  though  not  necessary  to 
tiie  case.  This  was  an  action  of  ejectment.  H.  Neilson, 
Post,  Post,  and  Badgley  were  the  owners  of  premises  as  ten- 
ants in  common.  For  their  joint  debt  the  property  was 
struck  off  at  Sheriff's  sale  to  Badgley.  Plaintiff,  G.  W.  Neil- 
son,  judgment  creditor  of  H.  Neilson,  redeemed  the  premises 
from  the  sale.  The  Court  says  that  plaintiff  redeemed  as  a 
creditor  of  Henry  Neilson  alone.  He  could  therefore  acauire 
no  greater  estate  than  that  which  had  belonged  to  H.  Neil- 
son. If  that  was  an  undivided  share,  the  plaintiff  acquired 
it  The  deed  to  the  plaintiff  does  not  affect  the  estate  which 
either  Badgley,  Post,  or  Post  had  in  the  premises  before  the 
sale.  Such  estate,  if  it  has  not  been  redeemed,  is  still  in 
Badgley.  But  this  action  being  against  H.  Neilson  alone, 
he  cannot  complain.  It  will  be  time  enough  to  adjust  the 
rights  of  Badgley,  Post,  and  Post  when  they  are  before  the 
Court. 

There  is  no  provision,  in  so  many  words,  in  the  statute  of 
this  State  for  me  redemption  by  the  successor  in  interest  of 
a  judgment  debtor  from  the  redemption  by  a  judgment  cred- 
itor. Section  703,  C.  C.  P.,  authorizes  a recfemp^ione*'  to  redeem 
after  redemption  by  a  first  redemptioner,  and  also  author- 
izes tiiejiidgment  debtor  to  redeem,  but  does  not  in  terms  con- 
fer the  right  upon  a  grantee  of  the  debtor. 

If  the  debtor  redeem,  the  effect  of  the  sale  is  terminated. 
If  the  redemption  is  by  a  redemptioner,  and  no  later  re- 
demption be  made,  the  redemptioner  is  entitled  to  a  deed. 
Section  700,  C.  C.  P.,  provides  that,  upon  a  sale  of  real  i)rop- 
ertj^  the  purchaser  is  substituted  to  and  acquires  all  the  right, 
title,  interest,  and  claim  of  the  judgment  debtor  thereto. 

At  first  view  it  would  seem,  in  the  case  at  bar,  that  when 
plaintiff  Eldridge  redeemed  from  the  sale  to  Winter,  he  was 
subrogated  to  and  thence  possessed  all  the  rights  of  Winter, 
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and  that  the  Sheriff's  deed  conveyed  to  plaintiff  the  entire 
title  of  J.  D.  and  W.  H.  Farwell.  But,  taking  into  consid- 
eration that  plaintiff's  right  to  redeem  at  all  was  based,  upon 
a  judgment  against  J.  D.  Farwell  alone — ^that  there  was  noth- 
ing in  common  existing  between  plaintiff  and  W.  H.  Farwell — 
it  may  well  be  urged  tnat  the  views  expressed  by  the  Courts 
in  the  cases  above  cited  are  correct,  and  that  plaintiff  was 
subrogated  to  the  rights  of  J.  D.  Farwell  only;  that  if  he  (J. 
D.  Farwell)  had  redeemed,  he  would  have  had  his  own  title 
again  redeemed — i.  6.,  purchased  back — and  would  have  had 
an  equitable  lien  upon  the  share  of  his  loint  owner  for  the 
proper  amount  thus  paid  to  relieve  that  share;  and  that  plain- 
tiff, by  redeeming,  acquired  the  same  position,  was  subro- 
gated to  the  rights  of  his  judgment  debtor,  and  thus  became 
flie  owner  of  the  legal  title  formerly  held  by  J.  D.  Farwell, 
and  to  an  equitable  lien  upon  the  title  formerly  held  by  W. 
H.  Farwell  as  security. 

From  an  examination  of  the  statute  and  of  the  cases  above 
cited,  I  am  of  opinion  that  the  view  last  above  expressed  is 
correct.  The  other  view  would  compel  defendant  Wright,  in 
redeeming  (if  he  had  any  right  at  all  to  redeem),  to  have 
paid  not  only  the  judgment  against  both  the  Farwells  on  the 
foreclosure,  but  the  plaintiff's  judgment  against  J.  D.  Far- 
well  also,  in  order  to  relieve  his  interest  as  successor  of  W. 
H.  Farwell  from  the  foreclosure.  I  do  not  think  that  the 
Legislature  intended  that  result. 

Defendant  should  therefore  have  had  an  opportunity  to  in- 
terpose the  defense  set  up  in  his  answer,  and  prove,  if  he 
could,  his  right  to  relief.  This  being  a  proceeding  in  equity, 
the  Court  below  has  full  authority  to  hear  and  determine  all 
the  rights  of  the  parties.  Defendant  should  have  a  reason- 
able time,  to  be  fixed  bv  the  Court  below,  within  which  to 
pay  the  plaintiff  one-half  of  the  amount  paid  for  the  redemp- 
tion from  the  sale  on  foreclosure,  with  interest;  and  in  case 
of  payment,  be  adjudged  the  owner  of  so  much  of  said  prem- 
ises as  was  owned  by  W.  H.  Farwell;  if  he  omit  to  make 
such  payment,  be  adjudged  to  have  waived  his  rights,  and 
plaintiff'  adjudged  to  be  the  owner  of  the  premises,  free  of 
any  claim  by  defendant,  and  his  title  thereto  quieted. 

In  my  opinion,  the  judgment  of  the  Court  below  should 
be  reversed  and  the  cause  remanded  to  the  Superior  Court  of 
the  City  and  County  of  San  Francisco,  with  instructions  to 
overrule  the  demurrer  of  plaintiff  to  the  defense  set  up  and 
pleaded  in  the  fourth  paragraph  of  the  defendant's  answer, 
and  that  a  trial  be  had  and  judgment  rendered  in  accordance 
with  the  views  herein  expressed.  Mybice,  J. 
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No.  6686. 

JOHN  C.  MEDLEY,  Appellant, 

YS. 

DAVID  B.  ROBEETSON  et  al.,  Respondents. 

State  Lands— Titls.     Title  to  a  particular  sectioD  does  not  Test  in  the  State 

before  the  plat  of  the  survey  of  the  township  had  been-  approved  by 

the  United  States  Surveyor-General;  and  the  defendant's  application 

•  to  purchase,  having  been  filed  before  the  State  had  acquired  the  title, 

-was  unauthorized  and  void.     Finney  vs.  Berger,  50  Cal.  248,  affirmed. 

Appeal  from  the  District  Court  of  the  Eleyenth  Judicial 
District,  El  Dorado  County. 

Blanchard  dc  Van  Fled  and  Imdc  Ayer,  for  appellant. 
George  G.  Blanchard,  for  respondents. 

Mybick,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  to  determine  a  contest  arising  in  the  8ur« 
vejor-Generars  office  regarding  the  right  of  the  parties  to 
purchase  the  north  half  of  a  thirtj-sixth  section.  The  Court 
Delow  filed  its  findings,  upon  which  judgment  was  rendered 
for  defendant.  The  following  is  a  statement  of  the  facts 
taken  from  the  findings  of  the  Court: 

The  section  was  surveyed  by  a  Deputy  United  States  Sur- 
veyor, acting  by  authority,  and  all  the  lines  thereof  run  and 
marked,  and  the  comers  established  in  the  field,  prior  to 
September  24,  1873.  The  field  notes  of  said  survey  were  not 
returned  to  or  filed  in  the  office  of  the  United  States  Survey- 
or-General for  California  until  after  September  26,  1873. 
The  said  survey,  and  a  proper  plat,  were  approved  by  the 
United  States  Surveyor-General  for  California  March  21, 
1874,  and  filed  April  29,  1874,  in  the  United  States  Land 
Office.  On  the  2oth  of  September,  1873  (after  the  survey  in 
the  field,  but  before  the  approval),  the  defendant  Robertson 
*  presented  and  filed  with  the  Surveyor-General  of  this  State 
nis  affidavit  and  application  to  purchase  of  this  State  the 
said  land,  consisting  of  320  acres;  and  August  4,  1874,  the 
application  of  Bobertson  was  approved  by  the  Surveyor- 
General  of  this  State,  a  copy  of  which  approval  was  for- 
warded to  Bobertson,  and  he  made  the  first  payment  to  the 
Coiinty  Treasurer;  and  on  the  3d  of  October,  1874,  the  Beg- 
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later  of  the  State  Land  Office  issued  to  said  Bobertson  a  cer- 
tificate of  purchase.  On  the  18th  of  February,  1876,  plain- 
tiff made  his  affidavit  and  application  to  purchase  the  land  of 
the  State,  which  were,  Apru  1,  1876,  presented  to  and  filed 
by  the  Surveyor-General  of  the  State,  which  application  said 
Surveyor-General  refused  to  approve,  and  this  controversy 
thence  arose. 

It  thus  appears  that  after  the  survey  was  actually  made, 
but  before  the  survev  and  field  notes  were  returned  to,  filed 
with,  and  approved  oy  the  United  States  Surveyor-General, 
defendant  made  his  application;  and  plaintiff  insists  that  the 
title  to  the  land  did  not  pass  to  the  State  until  the  approval, 
and  that  therefore  defendant's  application  is  void,  notwith- 
standing the  fact  that  his  application  was  subsequently  ap- 
proved, and  a  certificate  of  purchase  issued  to  him. 

It  has  been  more  than  once  held  by  this  Court  that  the 
State  cannot  convey  title  to  the  sixteenth  and  thirty-sixth  sec- 
tions until  after  it  receives  the  title,  and  that  it  does  not  re- 
ceive the  title  to  any  specific  land  until  the  plat  of  the  survey 
has  been  approved  by  the  United  States  Surveyor-General. 
(IkrryTB.  Megerle,  24  Cal.  610;  Middletm  vs.  Ixno,  30  Gal. 
596.) 

The  defendant  claims  to  make  out  his  right  to  purchase 
under  Section  3495,  Political  Code.  Under  that  section 
lands  must  have  been  surveyed  by  the  United  States  before 
an  application  to  purchase  can  be  made.  The  question  for 
consideration,  therefore,  in  this  case  is,  when  are  the  six- 
teenth and  thirty-sixth  sections  to  be  deemed  to  be  surveyed 
for  the  purposes  mentioned  in  said  Section  3495  ? 

In  OaMey  vs.  Stuart,  52  Cal.  522,  it  was  recognized  to  be 
''the  practice  of  the  State  Land  Department  to  &eat  as  prop- 
erly filed  applications  filed  at  any  time  after  survey  in  the 
field,  and  the  approval  thereof  by  the  Surveyor-General;" 
and  that,  under  the  public  land  system  and  practice  of  the 
Land  Department  of  the  United  States,  lands  have  always 
been  treated  as  surveyed  when  the  lines  were  run  in  the  field, 
and  monuments  or  marks  established  by  the  i)roper  surveyor. 

That  point,  however,  was  not  necessarily  involved  in  the 
decision  of  the  matter  in  controversy  in  that  case.  It  is  true 
that  in  one  sense  lands  may  be  said  to  be  surveyed  when  the 
lines  have  been  run  and  tne  corners  established.  To  hold 
that  such  should  be  deemed  to  be  a  full  and  completed  sur- 
vey, so  as  to  enable  applications  for  purchase  to  be  made, 
would  practically  be  to  make  the  acts  of  the  Deputy  Surveyor 
notice  to  the  world,  and  to  compel  persons  to  follow  nim 
wherever  he  went,  in  order  to  ascertain  what  lines  had  been 
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nm  and  what  corners  had  been  established,  and  would  give 
opportunity  for  acts  of  bad  faith  upon  his  part  in  giving  pri- 
vate information  to  his  friends,  from  which  they  would  have 
an  adyantage  over  others.  The  Surveyor-Oenerars  office  is 
a  public  ofnce,  and  his  records  are  public;  and  to  hold  that 
his  approval  is  necessary  to  complete  the  survey  would  place 
all  persons  upon  an  equality,  and  would  carry  out  the  prin- 
ciple that,  where  public  officers  act,  there  should  be  a  record 
of  their  acts,  and  a  place  where  the  record  can  be  exam- 
ined by  all.  The  Surveyor-General  is  the  officer  charged 
with  the  duty  of  making'the  survey.  He  may  employ  depu- 
ties to  work  in  the  field,  but  until  their  work  be  approved  by 
him  his  mind  has  not  operated  upon  it. 

In  the  field  notes,  at  the  bottom  of  the  survey  of  the  south 
boundary  of  the  section,  appears  the  date  *•  September  13, 
1873;"  at  the  foot  of  the  survey  of  the  east  boundary  of  the 
section  appears  the  date  "September  30,  1873;"  and  at  the 
foot  of  the  survey  of  the  nortn  and  west  boundaries  of  the 
section  appears  the  date  "  October  1,  1873."  The  Court, 
against  plaintifif's  objection,  admitted  parol  evidence  tending 
to  show  that  the  lines  were  run  prior  to  September  24, 1873. 
In  this  there  was  perhaps  no  error;  but  the  fact  that  it  was 
necessary  to  show  bv  parol  evidence,  and  very  uncertain  evi- 
dence at  that,  that  the  lines  were  run  prior  to  the  filing  of 
defendant's  application,  when  the  field  notes  show  that  three 
of  the  lines  were  run  after  his  application,  demonstrates  very 
clearly  the  propriety  of  holding  tnat  the  approval  by  the  Sur- 
veyor-General constitutes  the  safer  guide.  In  this  case,  as 
above  stated,  the  field  notes,  filed  in  the  Surveyor-General's 
o£Sce,  show  that  three  of  the  lines  were  not  run  until  after 
defendant's  application  had  been  filed.  Defendant,  to  over- 
come this  objection,  offered  evidence  tending  to  show  that, 
when  the  three  lines  had  been  run,  the  Deputy  Surveyor 
wrote  a  letter  to  one  Blair,  stating  the  fact  of  the  survey, 
who  gave  the  letter  to  one  Frazer,  who  thereupon  drafted  de- 
fendant's application,  thus  enabling  defendant  to  rely  upon 
evidence  not  existing  in  any  record  or  in  any  office. 

In  Finney  vs.  Berger,  50  Cal.  248,  this  Court  held  that  the 
title  to  a  particular  section  does  not  vest  in  the  State  before 
the  plat  of  the  survey  of  the  township  had  been  approved  by 
the  iTmted  States  Surveyor-General;  and  the  defendant's  ap- 
plication to  purchase,  having  been  filed  before  the  State  had 
acquired  the  title,  was  unautnorized  and  void.  We  see  no 
reason  to  question  the  soundness  of  that  decision. 

Judgment  and  order  reversed,  and  cause  remanded. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 
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later  of  the  State  Land  Office  issued  to  said  Bobertson  a  cer- 
tificate of  purchase.  On  the  18th  of  February,  1876,  plain- 
tiff made  his  affidavit  and  application  to  purchase  the  land  of 
the  State,  which  were,  April  1,  1876,  presented  to  and  filed 
by  the  Surveyor-General  of  the  State,  which  application  said 
Surveyor-General  refused  to  approve,  and  this  controversy 
thence  arose. 

It  thus  appears  that  after  the  survey  was  actually  made, 
but  before  the  survev  and  field  notes  were  returned  to.  filed 
with,  and  approved  oy  the  United  States  Survejror-G^neral, 
defendant  made  his  application;  and  plaintiff  insists  that  the 
title  to  the  land  did  not  pass  to  the  State  until  the  approval, 
and  that  therefore  defendant's  application  is  void,  notwith- 
standing the  fact  that  his  application  was  subsequently  ap- 
proved, and  a  certificate  of  purchase  issued  to  him. 

It  has  been  more  than  once  held  by  this  Court  that  the 
State  cannot  convey  title  to  the  sixteenth  and  thirijr-sixth  sec- 
tions until  after  it  receives  the  title,  and  that  it  does  not  re- 
ceive the  title  to  any  specific  land  until  the  plat  of  the  survey 
has  been  approved  by  the  United  States  Surveyor-General. 
(Ten^YQ.  Megerle,  24  Cal.  610;  Middletoii  vs.  Low,  30  Cal. 
596.) 

The  defendant  claims  to  make  out  his  right  to  purchase 
under  Section  3495,  Political  Code.  Under  that  section 
lands  must  have  been  surveyed  by  the  United  States  before 
an  application  to  purchase  can  be  made.  The  question  for 
consideration,  therefore,  in  this  case  is,  when  are  the  six- 
teenth and  thirty-sixth  sections  to  be  deemed  to  be  surveyed 
for  the  purposes  mentioned  in  said  Section  3495  ? 

In  Oakley  vs.  Stuart,  52  Cal.  522,  it  was  recognized  to  be 
''the  practice  of  the  State  Land  Department  to  &eat  as  prop- 
erly filed  applications  filed  at  any  time  after  survey  in  the 
field,  and  the  approval  thereof  by  the  Surveyor-General;" 
and  that,  under  the  public  land  system  and  practice  of  the 
Land  Department  of  the  United  States,  lands  have  always 
been  treated  as  surveyed  when  the  lines  were  run  in  the  field, 
and  monuments  or  marks  established  by  the  proper  surveyor. 

That  point,  however,  was  not  necessarily  involved  in  the 
decision  of  the  matter  in  controversy  in  that  case.  It  is  true 
that  in  one  sense  lands  may  be  said  to  be  surveyed  when  the, 
lines  have  been  run  and  tne  corners  established.  To  hold 
that  such  should  be  deemed  to  be  a  full  and  completed  sur- 
vey, so  as  to  enable  applications  for  purchase  to  be  made, 
would  practically  be  to  make  the  acts  of  the  Deputy  Surve^ror 
notice  to  the  world,  and  to  compel  persons  to  follow  him 
wherever  he  went,  in  order  to  ascertain  what  lines  had  been 
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nm  and  what  corx^rs  had  been  established,  and  would  give 
opportunity  for  acts  of  bad  faith  upon  his  part  in  giving  pri- 
vate information  to  his  friends,  from  which  they  would  have 
an  advantage  over  others.  The  Surveyor-Generars  office  is 
a  public  ofuce,  and  his  records  are  public;  and  to  hold  that 
his  approval  is  necessary  to  complete  the  survey  would  place 
all  persons  upon  an  equality,  and  would  carry  out  the  prin- 
ciple that,  where  pubuc  officers  act,  there  should  be  a  record 
of  their  acts,  and  a  place  where  the  record  can  be  exam- 
ined by  aU.  The  Surveyor-General  is  the  officer  charged 
with  the  duty  of  making  the  survey.  He  may  employ  depu- 
ties to  work  in  the  field,  but  until  their  work  be  approved  by 
him  his  mind  has  not  operated  upon  it. 

In  the  field  notes,  at  the  bottom  of  the  survev  of  the  south 
boundary  of  the  section,  appears  the  date  "  ^ptember  13, 
1873;"  at  the  foot  of  the  survey  of  the  east  boundary  of  the 
section  appears  the  date  ''September  30,  1873;'*  and  at  the 
foot  of  the  survey  of  the  north  and  west  boundaries  of  the 
section  appears  the  date  "October  1,  1873."  The  Court, 
against  plaintifif's  objection,  admitted  parol  evidence  tending 
to  show  that  the  lines  were  run  prior  to  September  24,  1873. 
In  this  there  was  perhaps  no  error;  but  the  fact  that  it  was 
necessary  to  show  bv  parol  evidence,  and  very  uncertain  evi- 
dence at  that,  that  the  lines  were  run  prior  to  the  filing  of 
defendant's  application,  when  the  field  notes  show  that  three 
of  the  lines  were  run  after  his  application,  demonstrates  very 
clearly  the  propriety  of  holding  tnat  the  approval  by  the  Sur- 
veyor-General constitutes  the  safer  guide.  In  this  case,  as 
above  stated,  the  field  notes,  filed  in  the  Surveyor-General's 
ofiSce,  show  that  three  of  the  lines  were  not  inin  until  after 
defendant's  application  had  been  filed.  Defendant,  to  over- 
come this  objection,  offered  evidence  tending  to  show  that, 
when  the  three  lines  had  been  run,  the  Deputy  Surveyor 
vn*ote  a  letter  to  one  Blair,  stating  the  fact  of  the  survey, 
who  gave  the  letter  to  one  Frazer,  who  thereupon  drafted  de- 
fendant's application,  thus  enabling  defendant  to  rely  upon 
evidence  not  existing  in  any  record  or  in  any  office. 

In  Finney  vs.  Berger,  50  Cal.  248,  this  Court  held  that  tlie 
title  to  a  particular  section  does  not  vest  in  the  State  before 
the  plat  of  the  survey  of  the  township  had  been  approved  by 
the  iTiiited  States  Surveyor-General;  and  the  defendant's  ap- 
plication to  purchase,  having  been  filed  before  the  State  had 
acquired  the  title,  was  unauQiorized  and  void.  We  see  no 
reason  to  question  the  soundness  of  that  decision. 

Judgment  and  order  reversed,  and  cause  remanded. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 
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In  Bank. 


[Filed  August  13,  1880.] 

No.  5958. 

THOMAS  C.  McLERAN,  Appellant, 

vs. 

JOHN  MoNAMARA  et  al.,  Respondents. 

Attobnkt — PowEB  TO  BiMD  CiiiKin:  BY  Stipulation.  An  attorney  and 
counselor  has  authority  to  bind  his  client  in  any  of  the  steps  of  an 
action  or  proceeding,  by  his  agreement  in  writing  filed  with  Vie  Clerk 
or  entered  upon  the  minutes  of  the  Court,  and  not  otherwise. 

DisMiBSAii  BY  Stipulation.  The  dismissal  of  an  action  by  agreement  be- 
comes effective  as  soon  as  it  is  filed  and  entered  in  the  Clerk's  reg- 
ister. It  will  not  do  to  permit  a  plaintiff  to  place  such  a  dismissal 
on  file,  and  then  leave  it  optional  with  him  to  treat  it  as  effective  or 
not. 

Wbit  of  Possession,  Stay  of.  Where  a  judgment  has  been  obtained  by 
plaintiff  in  violation  of  his  written  stipulation  on  file  in  the  action, 
the  Court  will  grant  a  stay  of  a  writ  of  possession. 

Statute  of-  Limitations  does  not  run  against  a  stipulation  to  dismiss  an 
action,  and  it  can  never  become  stale  from  lapse  of  time. 

Kmowlsdoe — Notice.  It  makes  no  difference  whether  plaintiff  knew  of 
the  stipulation  to  dismiss  or  not.  The  general  authority  of  the  attor- 
ney to  make  it  is  sufficient. 

Appeal  from  the  Disfcrict  Court  of  the  Fourth  Judicial 
District,  San  Francisco  County. 

B.  S.  Brooks,  for  appellant. 

Jarboe  &  Harrison,  ohai-p  &  Sharp,  and  E.  A.  Lawrence, 
for  respondents. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  appeal  from  orders  made  by  the  Court  perpet- 
ually staying  execution  of  the  writ  of  possession  issuea  in 
this  action  as  to  Mission  Block  No.  23  in  the  City  and 
County  of  San  Francisco.  It  appears  by  the  affidavits  upon 
which  the  orders  appealed  from  were  made  that  this  action 
in  ejectment  was  commenced  on  the  3d  day  of  May,  1865, 
against  a  large  number  of  defendants  to  recover  possession 
of  a  tract  of  forty-eight  acres,  within  which  Mission  Block 
23  was  included.  Among  the  defendants  named  in  the  com- 
plaint were  John  Fitzpatrick,  William  Corcoran,  Patrick 
Noon,  Margaret  Noon  (his  wife),  John  N.  Risdon,  William 
Ware,  Michael  Wallace,  and  one  Patterson.  These  defend-* 
ants,  with  the  exception  of  the  two  last  named,  claimed  to 
be  the  owners  and  in  the  possession  of  Mission  Blocks  22  and 
23.  Whether  Patterson  and  Wallace  were  in  possession  of 
any  part  of  the  premises  does  not  appear  by  the  transcript. 
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On  the  19th  of  March  1866,  a  stipulation,  of  which  the 
foUowing  is  a  copy,  duly  entitled  in.  tlhie  cause,  was  filed  in 
the  office  of  the  Clerk  of  the  Court  in  which  ike  action  was 
pending: 

"The  above  entitled  action  is  hereby  dismissed,  and  dis- 
continued as  against  defendants  J.  N.  Itisdon,  sued  as  J.  A. 
Bisdon;  William  Ware,   Michael  Wallace,    sued  herein  as 

;  and Patterson,  sued  herein  as ; 

and  also  as  against  and  in  regard  to  the  blocks  of  land  situ- 
ate in  the  Ci^  and  County  of  San  Francisco,  State  of  Cali- 
fornia, known  and  desi^ated  upon  the  official  map  of  said 
city  and  county  as  Mission  Addition,  or  Mission  Blocks  Nos. 
twenty-two  (22)  and  twenty-three  (23).     March  17,  1866. 

**  (Signed)  Sloan  &  Pbovines, 

Plaintiff's  Attorneys." 

That  Messrs.  Sloan  and  Provines  were  the  attorneys  of 
the  plaintiff  at  that  time  is  not  disputed,  and  it  seems  to  be 
conceded  that  the  si^ature  is  in  the  handwriting  of  Mr. 
Sloan, 'who  at  that  time  was  a  member  of  the  firm,  and 
who  had  this  case  particularly  in  charge.  He  died  on  the 
25th  of  August,  1866;  and  within  the  next  eighteen  months 
the  surviving  partner  of  the  firm,  Mr.  Provines,  substituted 
the  present  attorney  of  the  plaintiff  in  the  place  of  the 
former  attomevs.  On  the  8th  of  November  1872,  said  action 
was  dismissed  as  to  the  defendants  John  Fitzpatrick  and 
William  Corcoran,  on  the  ground  that  the  summons  had  not 
been  served  upon  either  of  them.  The  cause  was  afterwards 
tried,  and  on  the  7th  of  January,  1874,  a  judgment  was  ren- 
dered in  favor  of  the  plaintiff  and  against  certain  of  the  de- 
fendants as  to  whom  the  action  had  not  been  dismissed  for 
the  possession  of  the  premises  described  in  the  complaint, 
including  said  Mission  Block  No.  23.  On  the  6th  of  April, 
1877,  a  writ  of  possession  was  issued  upon  the  judgment, 
and  placed  in  the  hands  of  the  Sheriff,  who,  by  virtue  thereof, 
was  about  to  remove  the  defendants  Corcoran,  Noon  and 
wife,  and  one  Judson,  the  successor  in  interest  of  John  Fitz- 
patrick, from  said  Block  No.  23,  when,  upon  motion  made 
upon  affidavits,  stating  the  foregoing  facts  among  others,  the 
Court  granted  the  qrders  from  which  this  appeal  is  taken. 

If  full  force  and  effect  be  given  to  the  stipulation  dismiss- 
ing the  action  as  to  said  Block  23,  it  is  difficult  to  conceive 
upon  what  ground  said  orders  can  be  held  to  be  erroneous. 
Of  the  authority  of  the  attorneys  of  the  plaintiff  to  bind  him 
by  such  a  stipulation  we  entertain  no  aoubt.  The  statute 
then  and  ever  since  in  force  gives  to  an  attorney  and  counselor 
authority  **  to  bind  his  client  in  any  of  the  steps  of  an  action 
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or  proceeding,  by  his  agreemetit  in  ivriting  fUed  with  the  Clerk 
or  entered  upon  the  minutes  of  the  Court,  and  not  otherwise.  '* 
If  this  stipulation  was  binding  upon  the  plaintiff  when  it  was 
made,  it  bound  him  not  to  prosecute  the  action  any  further 
as  to  Block  23. 

The  Practice  Act  then  in  force  provided  that  an  action 
might  be  dismissed  "  by  the  plaintiff  himself  at  any  time 
before  trial,  upon  the  po^ment  of  costs,  if  a  counter  claim 
has  not  been  made."  This  clause  is  contained  in  the  first 
subdivision  of  the  section.  In  the  fifth  subdivision  of  the 
same  section  this  passage  occurs :  "  The  dismissal  mentioned 
in  the  first  two  suodivisions  shall  be  made  by  an  entry  in 
the  Clerk's  register.  Judgment  may  thereupon  be  entered 
accordingly." 

This  certainly  cannot  mean  that  the  plaintiff  shall  make 
an  entry  of  dismissal  in  the  Clerk's  register.  All  entries  in 
that  are  made  by  the  Clerk,  and  none  are  ever  made  in  it  by 
either  of  the  parties.  The  meaning  of  that  clause  doubtless 
is,  that  when  a  plaintiff  dismisses  an  action  the  Clerk  shall 
enter  such  dismissal  in  his  register. 

There  was  an  entry,  however,  in  the  Clerk's  register 
which  reads  as  follows:  ** Discontinuance  as  to  defend- 
ants Bisdon,  Ware,  Wallace,  and  Patterson  filed."  And 
as  the  action  as  to  them  and  said  Blocks  22  and 
23  was  disnflissed  by  one  and  the  same  instrument  on 
file,  we  think  that  the)*e  was  a  substantial  compliance  with 
the  law  requiring  the  entry  of  the  dismissal  in  the  Clerk's 
register,  and  that  the  dismissal  became  effective  as  soon  as 
it  was  so  filed  and  entered  in  the  Clerk's  register.  If  the 
plaintiff  chose  to  dismiss  an  action  brought  by  hidtself  as  to 
any  of  the  defendants,  or  land  sued  for  it  in  it,  and  no  one 
interested  as  a  party  to  the  action  objected  to  such  dismissal, 
we  are  unable  to  see  upon  what  principle  such  dismissal 
could  be  held  to  be  a  nullity,  so  long  as  no  attempt  was  made 
to  retract  it.  It  would  not  do  to  permit  a  plaintiff  to  place 
such  a  dismissal  on  file,  and  then  leave  it  optional  with  him 
to  treat  it  as  effective  or  not.  In  James  vs.  Center,  63  Cal. 
31,  the  Clerk  before  the  trial,  upon  the  application  of  the 
plaintiffs,  entered  judgment  of  dismissal.  Subsequently,  upon 
the  motion  of  the  defendants,  the  Court  made  an  order  vaca- 
ting the  judgment  of  dismissal;  and  on  an  appeal  from  that 
order  this  Court  held  that  that  order  was  erroneous,  and 
reversed  it  **  because  the  plaintiffs  had  a  right  to  dismiss  the 
action  in  the  absence  of  a  counter  claim.'  The  difference 
between  that  case  and  this  is,  that  in  that  the  Clerk,  without  any 
order,  action,  or  direction  of  the  Court,  entered  a  judgment 
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of  dismissal.  In  this  case  the  Clerk  did  not  enter  a  judg- 
ment of  dismissal,  but  there  was  a  stipulation  on  file  uDon 
which  the  Clerk  might  have  entered  it  without  any  oraer, 
action,  or  direction  of  the  Court.  And  if  the  Clerk  had  done 
so,  the  Court  could  not  have  vacated  the  judgment  so  entered. 

In  Lander  vs.  Guvemeau^  No.  5260,  in  this  Court,  but  not 
reported,  a  stipulatioli  of  dismissal  was  filed  and  noted  in 
the  Clerk's  register.  A  motion  was  made  to  vacate  it. 
Among  the  affidavits  used  upon  the  hearing  was  that  of 
William  Harney,  who  stated  that  he  had  been  connected 
with  the  Clerk's  office  of  the  City  and  County  of  San  Fran- 
cisco for  twelve  years,  and  that  during  that  period  it  had 
been  the  usual  practice  when  suits  were  dismissed  by  stipu- 
lation to  note  it  in  the  register,  **  without  the  entry  of  a  for- 
mal judgment  of  dismissal — the  filing  of  the  stipulation  of 
discontinuance,jind  the  noting  of  the  same  upon  tne  register, 
being  regarded  as  a  final  disposition  of  the  action,  and  as 
constituting  a  judgment  of  dismissal  without  further  action." 
The  motion  was  denied,  and  on  appeal  the  order  deny- 
ing the  motion  was  affirmed.  Upon  what  ground  we  cannot, 
in  the  absence  of  any  report  of  the  case,  positively  state. 

The  practice  of  the  Clerk,  as  stated  by  Mr.  Harney,  can- 
not have  much  weight  in  this  case;  and  yet  it  explains  very 
satisfactorily  why  no  further  steps  were  taken  after  the  stip- 
ulation was  filed  and  noted  upon  the  register.  Harney's 
affidavit  was  made  in  1873 — seven  years  after  this  stipulation 
was  filed.  We  think  that  the  dismissal  by  the  plaintiff  be- 
came operative  as  soon  as  filed  and  entered  as  aforesaid.  If 
a  judgment  should  have  been  entered  by  the  Clerk,  it  is  one 
of  those  cases  in  which  the  law  will  presume  that  to  have 
been  done  which  should  have  been  done. 

Assuming,  therefore,  that  the  stipulation  was  not  procured 
by  fraud,  or  other  improper  means — and  there  is  no  evidence 
tending  to  prove  that  it  was — this  (juestion  arises:  Can  the 
plaintm  who  obtained  a  judgment  in  violation  of  his  written 
stipulation  on  file  in  the  action  be  restrained  by  the  Court 
in  which  the  judgment  was  obtained  from  enforcing  it? 

In  Rotisaet  vs.  Boyle,  45  Cal.  54,  the  question  was  whether  a 
party  who  had  obtained  judgment  for  the  exact  quantity  of 
land  which  he  claimed  in  his  complaint,  but  for  much  more 
than  he  claimed  on  the  trial,  should  be  permitted  to  retain 
what  he  had  thus  recovered.  To  our  comprehension,  the 
questions  in  that  case  and  in  this  are  essentially  the  same. 
There  Was  something  in  each  case  which  indisputably  showed 
that  the  plaintiff  had  recovered  more  than  he  claimed.  In 
that  case  it  appeared  by  affidavits,  which  were  in  no  way  con- 
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trovertedy  that  the  plaintiff  on  the  trial  based  his  claim  to 
recover  upon  a  deed  by  which  eight  acres  only  were  conveyed 
to  him.  The  Court  held  that  he  should  not  retain  more  tnan 
he  claimed  on  the  trial,  although  he  had  not  recovered  more 
than  he  claimed  in  his  complaint.  Did  not  the  plaintiff  in 
the  case  at  bar,  by  his  stipulation,  limit  his  claim  to  a  recov- 
eiy  of  au  much  of  the  premises  described  in  his  complaint  as 
lay  outside  of  said  Blocks  22  and  23?  Does  not  the  stipula- 
tion in  this  case  establish  that  the  plaintiff  did  not  claim 
Block  23  as  clearly  as  the  deed  introduced  on  the  trial  of 
Boiissd  vs.  Boyle  did  that  the  plaintiff  claimed  only  eight 
acres  ?  To  recover  more  than  a  party  proved  himself  enti- 
tled to  is  very  different  from  recovering  more  than  he  claimed. 
In  the  one  case  the  party  aggrieved  must  resort  to  his  motion 
for  a  new  trial;  in  the  ouier,  the  Court  may  grant  relief  as  it 
did  in  Roiissd  vs.  Boyle  and  in  the  case  at  bar.  Of  course 
the  fact  that  the  party  claimed  less  than  he  recovered  must 
be  made  clear  beyond  any  doubt  by  something  which,  if  it 
had  been  brought  to  the  attention  of  the  Court  at  any  time 
before  judgment,  would  have  caused  a  different  judgment  to 
be  entered.  We  can  conceive  of  nothing  that  would  estab- 
lish more  satisfactorily  what  a  party  did  not  claim  than  his 
written  stipulation  on  file.  It  certainly  strikes  us  that  such 
a  stipulation  would  be  ouite  as  conclusive  on  that  point  as 
the  deed  introduced  in  Bousset  vs.  Boyle. 

It  is  urged,  however,  on  behalf  of  the  plaintiff,  that  the 
stipulation  should  be  disregarded  because,  after  it  was  filed, 
and  until  an  attempt  was  made  to  execute  the  writ  of  posses- 
sion, the  parties  directly  interested  in  it  proceeded  in  appa- 
rent ignorance  of  its  existence.  That  circumstance,  if  wholly 
unexplained,  might  be  entitled  to  more  weight  than  we,  in 
view  of  the  evidence  before  us,  feel  called  upon  to  give  to  it. 
John  N.  Bisdon,  in  his  affidavit,  states  that  he  verily  believes 
that  he  and  the  plaintiff  procured  the  stipulation  from  Mr. 
Sloan,  and  that  he  (Bisdon)  procured  it  to  be  filed.  He  also 
states  that  his  reason  for  obtaining  it  was  that  he  and  his 

Eartner  were  desirous  of  procuring  Corcoran's  title  to  Block 
2,  and  that  in  exchange  for  it  they  offered  to  give  Corcoran 
their  interest  in  Block  23,  which  £e  declined  to  accept  un- 
less they  got  it  released  from  this  suit.  The  affidavit  of 
Corcoran  corroborates  that  of  Bisdon  as  to  the  motive. for 
obtaining  the  dismissal. of  the  action  as  to  Block  23,  and 
farther  states  that  the  exchange  of  interests  referred  to  in 
Risdon's  affidavit  was  thereafter  ^ected  by  an  interchange 
ill  conveyances.  The  plaintiff,  in  one  of  his  affidavits,  says: 
"As  to  the  stipulation  of  March  17,  1866,  I  know  nothing 

• 
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about  it/*  In  a  later  one  lie  says:  '' I  have  no  recollection 
of  procuring  the  said  stipulation  from  Sloan  and  Provines, 
or  that  Mr.  Sloan  signed  the  same  in  the  office  of  Mr.  Min- 
turn,  or  ever  being  in  that  office  with  Mr.  Sloan  or  Mr.  Bis- 
don  for  any  purpose  whatever,  and  I  do  not  believe  any  such 
thing  ever  took  place.''  In  neither  of  his  affidavits  does  he 
state  at  what  time  he  first  became  aware  of  the  existence  of 
the  stipulation.  His  recollection  as  to  his  bein^  present 
with  Bisdon  at  Mintum's  office  when  Mr.  Sloan  signed  the 
stipulation  does  not  accord  with  that  of  Bisdon. 

if  the  plaintiflf  did  not  become  aware  of  the  existence  of 
the  stipulation  until  it  was  brought  to  light  in  the  proceed- 
ing wnich  resulted  in  the  orders  appealed  from,  there  is  no 
evidence  that  any  person  except  Bisdon  had  ever  seen  it  be- 
fore that  time;  and  if,  as  does  not  seem  improbable,  Bisdon 
was,  after  the  death  of  Mr.  Sloan,  the  only  person  who  had 
actual  knowledge  of  the  contents  of  the  stipulation,  that  cir- 
cumstance, in  connection  with  the  fact  that  the  action'  as  to 
Corcoran  was  dismissed  soon  after  the  filing  of  it,  may  ac- 
count for  its  being  lost  sight  of.  Bisdon's  interests,  after  his 
negotiations  with  the  plaintiff  and  Corcoran,  were  all  concen- 
trated in  Block  22,  for  which  he  had  the  plaintiff's  and  Cor- 
coran's  deeds,  and  therefore  was  not  in  anv  way  interested  in 
the  stipulation  or  action  after  that.  The  fact  that  the  sum- 
mons in  the  action  was  not  served  upon  Corcoran  and  Fitz- 
patrick,  who  claimed  most  of  Block  23,  is  of  some  signifi- 
cance in  this  connection.  The  omission  to  serve  them  may 
have  been  in  consequence  of  the  dismissal  as  to  that  block. 
And  we  cannnot  overlook  the  fact  that  between  the  date  of 
tiie  commencement  of  the  action  and  that  of  the  issuance  of 
the  writ  of  possession,  a  period  of  nearly  fifteen  years 
elapsed,  during  which  some  persons  connected  with  the  liti- 
gation died.  There  may  be  those  living  who  knew^  of  the 
stipulation  when  it  was  filed,  and  forgot  all  about  it  before 
the  trial  of  this  action.  But  in  any  event,  it  was  properly 
signed,  filed,  and  entered,  and  when  brought  to  the  attention 
of  the  Court  was  entitled,  we  think,  to  the  consideration 
which  it  received.  It  was  not  liable,  like  a  demand,  to  be- 
come stale  from  the  lapse  of  time.  No  statute  of  limitations 
runs  upon  such  stipulations. 

If  the  efficacy  of  the  stipulation  had  depended  upon  the 

Elaintiff's  having  assented  to  it,  or  given  special  authority  to 
is  attorney  to  enter  into  it,  the  aspect  of  the  case  might  be 
different.  But  the  general  authority  of  the  attorney  was 
sufficient.  This  is  very  clearly  illustrated  in  GaiUard  vs. 
Smariy  6  Cow.  383. 
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Independently  of  the  stipulation,  the  defendants  Corcoran 
and  Juason,  the  successors  in  interest  of  the  defendant  Fitz- 
patrick,  are  entitled  to  the  stay  which  has  been  granted.  The 
affidavits  tend  to  prove  that  Corcoran  and  Fit2qpatrick  were 
in  possession  of  Block  23  before  and  at  the  time  of  the  com- 
mencement of  this  action.  That,  coupled  with  the  fact  that 
the  action  was  dismissed  as  to  them,  justified  the  Court  in 
granting  the  stay  as  to  them. 

The  proceeding  by  motion  based  upon  affidavits,  instead 
of  by  action,  to  obtain  the  relief  sought  in  this  case,  was 
sustained  in  Bousset  vs.  Boyle,  and  we  are  as  yet  unable  to 
discover  any  sufficient  reason  for  overruling  that  case. 

The  orders  appealed  from  are  affirmed 

We  concur:  Morrison,  C.  J.,  Mjrick,  J. 

I  concur  in  the  judgment:  McKmstry,  J. 

I  concur  in  the  judgment  and  opinion  of  Mr.  Justice 
Sharpstein,  except  in  that  part  of  the  latter  where  he  speaks 
of  the  case  of  Bousset  vs.  noyle^  45  Cal.  64.    '  Boss,  J. 


Department  No.  2. 


[Filed  August  17,  1880.] 

No.  6957. 

In  the  Matter  of  the  Estate  of  ANDREAS  PICO. 

Appbait—Pbactick.  An  appeal  will  be  heard  upon  its  merits  when  there  is 
enough  in  the  transcript,  although  there  is  no  statement  or  bill  of  ex- 
ceptions on  file. 

Appeal  from  the  Superior  Court  of  Los  Angeles  County  by 
Gaston  Oxarat  and  Pio  Pico. 

OlasseU,  Smith  d  Smith,  for  appellants. 

Thorn  &.B08S  and  Brunsan  d  tVeUs,  for  respondent. 

By  the  Court: 

It  is  claimed  on  behalf  of  respondent|  that  the  appeal  can 
not  be  heard  upon  its  merits,  for  the  reason  that  there  is  no 
statement  or  bill  of  exceptions  on  file. 

We  are  of  opinion,  however,  that  there  is  enough  in  the 
transcript  to  make  it  the  duty  of  the  Court  to  hear  the  ap- 
peal on  its  merits.  What  is  properly  before  us  it  i&  not 
necessary  for  us  to  determine  at  this  time. 

Respondents  will  be  allowed  twenty  days  to  file  a  brief 
presenting  their  yiew  of  the  case  upon  its  merits. 
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Pepabtment  No.  2. 


[FUed  August  18,  1880.] 

No.  6887. 

GEOKGE  HEAKST,  Appellant, 

YS. 

B.  T-  EGGLESTONE  et  al.,  Eespondents. 

YotD    Ajwbssmint.     An    aBsessment  is  void  when  the  property  was  not 

assessed  to  the  owner. 
DoTT  OF  AssKSBOBs.    In  assessing  property,  Assessors  should  look  to  the 

statute  for  directions,  not  to  citizens. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  Dis- 
trict, Sierra  County, 

S.  B.  Davidson  and  Louis  T.  Hoggin,  for  appellant. 
F,  D.  Seimrd  and  Gray  d  Oaky  for  respondents. 

Myrick,  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  action  brought  to  obtain  a  decree  that  plaintiflf 
is  the  owner  of  the  premises  described  in  the  complaint,  and 
that  defendants  have  no  right,  title,  estate,  or  interest  therein. 
Defendants  deny  plaintiff  s  ownership,  and  allege  themselves 
to  be  the  owners.  The  findings  of  the  Court  are  in  substance 
as  follows: 

That  on  the  6th  of  March,  1872,  the  premises  were  owned 
by  Jones,  Knuthson,  and  the  defendant  Mowry,  who  on  that 
day  sold  and  conveyed  the  same  for  116,000  to  plaintiff,  who 
went  into  possession  under  the  deed,  which  was  duly  exe- 
cuted and  recorded;  at  which  time,  and  for  a  long  time  prior 
thereto,  said  premises  were  known,  managed,  and  dealt  with 
as  the  "Blue  Eange  Minine  Company's"  claims,  and  by  that 
name  have  been  ever  since  known,  managed,  and  dealt  with; 
that  for  the  State  and  county  taxes  for  the  fiscal  year  ending 
June  30,  1874,  the  premises  were  assessed  as  the  property  of 
the  Blue  Bange  Mining  Company ;  that  at  the  time  of  the  assess- 
ment Knuthson  was  in  possession  as  agent  of  plaintiff ;  that 
such  proceedings  were  had  (the  taxes  not  being  paid)  that 
on  Uie  25th  of  February,  1875,  the  premises  were  sold  by  the 
Tax  Collector  to  the  defendants  for  $141.75,  the  amount  of 
the  taxes,  costs,  and  charges;  that  November  17,  1875,  no  re- 
demption being  made,  the  Tax  Collector  executed  to  the  de- 
fendants a  deed  of  the  premises.  After  stating  other  matters 
relating  to  asserted  relations  existing  between  plaintiff  and 
defendants,  the  Court  rendered  its  judgment  against  plaintiff, 
and  that  defendants  are  the  owners  of  the  property. 
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It  appears  from  the  evidence  that  the  property  was  as- 
sessed to  the  ''Blue  Bange  Mining  Company;''  that  the  cer- 
tificate of  purchase,  and  the  deed  executed  by  the  Tax  Col- 
lector, eacn  contains  the  statement  that  the  property  was 
assessed  to  the  "Blue  Bange  Mining  Company,  and  to  all 
owners  and  claimants,  known  and  unknown."  There  is  no 
pretense  that  the  Blue  Bange  Company  was  a  corporation. 

The  judgment  is  erroneous,  for  two  reasons : 

1.  The  assessment  was  void,  because  the  property  was  not 
assessed  to  the  owner.  Hearst  was  the  owner,  and  was  in 
possession  by  his  agent,  with  his  deed  duly  recorded.  The 
Blue  Ban^e  Mining  Company  was  not  the  owner;  it  was  not 
a  person  that  could  own.  It  is  true  that  the  owner  had  per- 
mitted the  business  of  the  mine  and  ditches  to  be  conducted, 
after  his  purchase,  under  the  former  name;  but  that  act  did 
not  make  the  name  a  person.  Under  Section  388,  C.  C.  P., 
where  hooormore  persons  transact  business  under  a  common 
name,  the  associates  may  be  sued  by  the  common  name;  but 
that  section  does  not  vary  the  terms  of  Section  3628,  Political 
Code,  by  which  the  Assessor  "must  assess  such  property  to 
the  persons  who  own,  claim,  have  the  possession  or  control 
thereof." 

Defendants  are  not  aided  by  the  fact  that  Knuthson,  agent 
of  the  plaintiff,  told  the  Assessor  to  assess  the  property,  as 
before,  in  the  name  of  the  company.  Assessors  should  look 
to  the  statute  for  directions  as  to  their  duty,  not  to  citizens. 
If  he  found  Ejiuthson  in  possession,  he  not  knowing  that 
Hearst  was  owner,  he  might  possibly  have  assessed  it  to  him 
(Knuthson) ;  but,  instead  of  assessing  either  to  the  owner  or 
the  person  in  possession,  he  named  a  myth.  {Cratv/ord  vs. 
Schmidt,  47  Cal.  617.)  It  would  hardly  be  contended  that  a 
deed,  naming  the  dIxxb  Bange  Mining  Company  as  grantor, 
would  pass  the  title  to  the  property.  Section  3636  of  the 
Political  Code:  "If  the  name  of  the  absent  owner  is  known 
to  the  Assessor,  the  property  must  be  assessed  in  his  name; 
if  unknown,  the  property  must  be  assessed  to  unknown  own- 
ers." It  seems  to  us  that  the  statute  is  very  plain  in  its 
directions. 

2.  Under  the  decision  of  this  Court  in  Grote/end  vs.  UUz^ 
53  Cal.  666,  the  certificate  and  deed  were  both  void.  They 
recite  that  the  property  was  assessed  to  the  "Blue  Bange 
Mining  Company  and  to  all  owners  and  claimants  known  and 
unknown."  A  void  deed  cannot  be  made  valid  by  proof  of  a 
valid  assessment.  (Orim  vs.  O'CoiineU,  opinion  nled  April 
7,  1880.) 

As  the  above  errors  are  based  upon  the  defendant's  evi- 
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dence,  and  the  defendant's  title  appears  to  rest  solely  upon 
the  assessment  and  proceedings  thereon,  the  judgment  and 
order  denying  the  motion  for  a  new  trial  are  reversed,  and 
the  Court  below  is  directed  to  render  judgment  for  plaintiff 
on  the  findings. 
We  concur:    Sharpstein,  J.,  Thornton,  J. 


In  Banx. 


[Filed  August  18,  1880.] 

No.  6299. 

ANNIE  HASSET,  Appellant, 

TS. 

FKEDERICK  E.  WILKE,  Respondent. 

HusBAiTD  AMD  WiTE.  When  a  -wife  mortgages  her  separate  property  to  secure 
the  payment  of  her  husband's  debts,  she  becomes,  as  between  herself 
and  husband,  a  surety  only  ;  and  the  husband  purchasing  such  prop- 
erty at  foreclosure  sale  is  but  paying  his  own  debt,  and  took  and  held 
the  property  in  trust  for  the  plaintiff.  A  party  purchasing  the  same  of 
the  husband  is  bound  to  take  notice  of  the  trust,  it  appearing  on  the 
records  that  the  property  had  been  deeded  to  the  wife  as  her  separate 
property. 

Appeal  from  the  District  Court  of  the  Nineteenth  Ju- 
dicial District,  San  Francisco  County. 

Sharpstein  dk  TraverSy  for  appellant. 
J.  Naphfaly,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
By  this  action  the  plaintiff  seeks  to  have  the  defendant 
Wilke  decreed  a  trustee  for  her  in  respect  to  certain  real 
pMperty,  and  to  compel  a  conveyance  of  it  to  her.  There  is 
no  dispute  about  the  facts,  which,  as  admitted  by  the  plead- 
ings, are  as  follows:  On  the  10th  of  August,  1868,  plaintiff 
and  one  F.  A.  Hassey  were  husband  and  wife.  On  tiiat  day 
F.  A.  Hassey  conveyed  to  plaintiff,  by  deed  of  gift,  in  con- 
sideration of  his  love  and  affection  for  her,  and  for  her  better 
support,  the  block  of  land  in  question  in  this  action.  The 
deed  was  duly  recorded  in  the  office  of  the  Counhr  Becorder 
of  the  Cifrr  and  County  of  San  Francisco  on  the  11th  of 
August,  18d8,  in  which  city  and  county  the  land  is  situated. 
On  the  20th  of  September,  1869,  F.  A.  Hassey  borrowed  of 
Nicholas  Luning  $10,000,  and  executed  his  promissory  note 
therefor,  to  secure  the  payment  of  which  the  plaintiff,  at  the 
request  of  her  husband  (he  joining  her)  executed  to  Luning 
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a  mortgage  upon  her  said  property.  This  mortgage  was 
duly  recorded  on  the  20th  of  September,  1869.  The  note  not 
haying  been  paid,  Loning,  on  the  29th  of  September,  1873, 
commenced  an  action  in  the  ^  Nineteenth  District  Court  to 
foreclose  the  mortgage;  and  on  the  29th  of  January,  1875,  a 
decree  of  foreclosure  was  duly  entered  in  the  action.  Under 
this  decree  the  properiy  was  sold  on  the  12th  of  March,  1875, 
to  one  Burling,  for  the  sum  of  $13,721.43.  Burling  made 
the  purchase  for  F.  A.  Hassey,  the  purchase  money  naving 
been  furnished  by  Hassey.  No  redemption  haying  taken 
place,  the  Sheriff,  on  the  26th  of  October,  1875,  executed  to 
burling  a  deed  conyeying  the  property  to  him.  On  ^the  next 
day — mat  is  to  say,  on  the  27th  of  October,  1876 — Burling 
executed  to  F.  A.  Hassey  a  deed  to  the  property.  This  deed 
was  recorded  January  18,  1876. 

In  August,  1872,  and  prior  to  the  commencement  of  the 
foreclosure  proceedings,  the  plaintiff,  with  the  consent  of  her 
husband,  went  to  Europe,  and  did  not  return  to  California 
till  the  5th  day  of  June,  1877. 

On  the  10th  day  of  May,  1877,  F.  A.  Hassey  was  indebted 
to  the  defendant  W  ilke  in  a  large  sum  of  money  by  reason  of 
certain  dealings  in  stocks,  and  on  that  day,  and  in  consider- 
ation of  such  indebtedness,  executed  to  Wilke  a  deed  for 
the  property,  which  deed  was  recorded  June  6,  1877. 

In  speaunff  of  the  transaction,  the  defendant  Wilke 
testifiea  :  "  i  took  it  (the  deed)  merely  to  secure  old 
debts,  which  were  getting  bigger  and  bigger  eyery 
day ;  the  stock  declined  day  after  day."  And  again  : 
''1  had  to  take  the  conyeyance  on  a  minute's  notice, 
merely  to  secure  myself.  I  don't  think  there  was  one 
day  difference  when  I  told  Mr.  Hassey  to  giye  me  some 
security  for  the  debt  standing  on  my  books.  He  told 
me  he  had  nothing,  but  he  would  transfer  this  piece  of  prop- 
erty. He  had  the  title  drawn  off,  or  the  deed  drawn  off,*  ac- 
knowledged and  brought  it  oyer  to  the  office,  and  I  had  no 
time  eyen  to  make  a  search  of  the  title.  It  might  haye  been 
of  some  yalue,  or  it  mi^ht  haye  been  entirely  yalueless.  I 
had  no  time  to  examine  it.  It  was  just  taken  for  whateyer  it 
was  worth,  to  cancel  part  of  the  indebtedness.  I  haye  not 
eyen  now  searched  the  title  or  abstract,  or  anything  of  the 
kind."  In  response  to  a  question  as  to  what  the  understand- 
ing was  with  Hassey  at  the  time  of  the  execution  of  the  deed, 
the  defendant  answered  as  follows:  ''  I  told  him  as  soon  as 
he  pays  his  indebtedness  he  might  haye  the  property  back; 
and  I  am  willing  to  giye  it  up,  and  wish  he  would  pay  it." 

At  the  time  Wilke  took  the  deed  from  Hassey  he  (Wilke) 
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bad  no  actual  knowledge  of  the  fact  that  the  land  was  the 
separate  property  of  Mrs.  Hassey. 

1.  It  is  clear  that  the  plaintiff,  in  mortgaging  her  separate 
properiy  to  secure  the  payment  of  her  husband's  debt  to 
LuniDg,  became,  as  between  herself  and  husband,  a  surety 
only.  (Spear  vs.  Wardy  20  Cal.  674;  Loomia  vs.  Whedtoright, 
3  Sandf.  Ch.  155;  The  Bank  of  Albion  yb.  BumSy  46  N.  Y. 
170;  1  Bishop  on  Married  "Women,  604.)  And  it  is  equally 
clear  that  the  husband,  in  purchasing  the  property  through 
Burling  at  the  foreclosure  sale,  was  but  paying  his  own 
debt;  and  that  he  took,  and  thereafter  held,  the  title  to  the 
property  in  trust  for  plaintiff.     {Fitch  vs.  Cothecd,  2  Sandf. 

2.  Did  the  trust  follow  the  property  into  the  hands  of  the 
defendant  Wilke?  In  1  Story's  Eq.  Jurisprudence,  Section 
403,  it  is  said:  '* In  America  it  is  uniformly  held  that  the  re- 
gistration of  a  conveyance  operates  as  constructive  notice  to 
all  subsequent  purchasers  of  any  estate,  legal  or  equitable, 
in  the  same  property."  And  by  Section  1213  of  our  Civil 
Code  it  is  provided  that  **  every  conveyance  of  real  property, 
acknowledged  or  proved,  and  certified  and  recorded  as  pre- 
scribed by  law,  from  the  time  it  is  filed  with  the  Recorder 
for  record,  is  constructive  notice  of  the  contents  thereof  to 
subsequent  purchasers  and  mori^agees."  The  term  "con- 
veyance," as  used  in  this  section,  embraces  mortgages. 
(Civil  Code,  Section  1215.) 

Wilke  must  therefore  be  held  to  have  known  that  the 
property  in  question  was  conveyed  as  a  gift  by  Hassey  to  his 
wife  in  I860,  and  that  it  thereupon  became  her  separate 
property;  and  that  on  the  20th  of  September,  1869,  Mrs. 
Ma»Bey  mortgaged  this,  her  separate  property,  to  Luning,  to 
secure  the  individual  note  of  her  husband.  The  note  was 
the  principal  obligation — the  mortgage  merely  a  security. 
Assuming,  as  most  favorable  for  defendant,  that  upon  these 
facts  no  presumption  arises  that  the  money  advanced  by 
Luning  was  for  tne  benefit  of  the  husband,  still  the  most 
that  can  be  claimed  for  him  is  that  the  record  upon  its  face 
was  equivocal.  In  that  view,  according  to  the  record,  the 
money  might  have  been  (as  it  was  in  fact)  advanced  for  the 
benefit  of  the  husband,  and  the  wife's  property  might  have 
been  (as  it  was  in  fact)  merely  security  for  his  debt.  The 
record  was,  at  least,  sufficient  to  put  Wilke  upon  inquiry; 
and  he  was  bound,  at  his  peril,  to  inform  himself  as  to  tne 
facts.  {Ramsdea  vs.  FuUer,  28  Cal.  37  ;  Nelson  vs.  JUen,  1 
Terger  (Tenn.),  366 ;  Bank  of  Albion  vs.  Bums,  46  N.  Y. 
170.) 
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Fortunately,  however,  in  protecting  the  plaintiff's  equities, 
it  does  not  seem  that  the  defendant  is  placed  in  any  worse 
position  than  he  would  have  occupied  had  the  property  never 
been  conveyed  to  him;  for  it  does  not  appear  that  he  gave 
up  or  relinquished  anj^hing  on  the  faith  of  the  conveyance; 
but,  on  the  contrary,  it  seems  from  his  own  testimony  that 
the  transfer  was  accepted  by  him,  not  in  absolute  payment 
or  satisfaction  of  the  debt  due  to  him  from  F.  A.  Hassey, 
but  rather  as  doubtful  securiiy  for  the  antecedent  indebted- 
ness, which  might  or  might  not  be  of  some  avail. 

It  results  that  the  judgment  of  the  Court  below  must  be 
reversed  and  the  cause  remanded,  with  directions  to  enter 
judgment  for  plaintiff  in  accordance  with  this  opinion. 

So  ordered. 

We  concur  :  McKinstry,  J.,  Morrison,  C.  J.,  Myrick,  J., 
Thornton,  J. 

(Sharpstein,  J.,  being  disqualified,  did  not  sit  in  this 
case.) 

DISSENTING  OPINION. 

The  property  in  dispute  in  the  case  of  BanisdeU  vs.  Fuller ^ 
referred  to  in  the  opinion  of  Mr.  Justice  Boss,  was  conveyed 
during  coverture  to  the  wife  for  a  monev  consideration. 
Presumptively  the  property  thus  acquired  by  the  wife  was 
common  property.  But  that  presumption  was  liable  to  be 
rebutted  by  proof  that  the  money  which  was  paid  for  the 
property  constituted  the  separate  fund  of  the  wife;  and  that 
fact  being  proven,  it  was  held  by  the  Court  that  the  wife  was 
entitled  to  a  decree  setting  aside,  as  a  cloud  upon  her  title, 
a  mortgage  upon  the  property  which  had  been  executed  by 
the  husband  alone,  upon  the  ground  that  the  record  of  title 
in  the  case  was  notice  to  the  mortgagee  and  all  the  world  that 
the  land  in  dispute  might  be  the  separate  property  of  the 
wife,  and  every  party  dealing  with  it  did  so  at  his  peril. 
'*  The  plaintiff,"  says  the  Court,  "was,  by  record,  put  upon 
inquiry  as  to  the  true  condition  of  the  title. "  But  the  case  in 
hand  is  not  that  case. 

It  is  true  that  the  defendant  in  this  had  constructive  notice 
that  the  title  which  he  acquired  to  the  land  in  dispute  had 
at  one  time  belonged  to  the  plaintiff  in  the  action  as  her 
separate  property;  but  the  record  and  judicial  proceedings 
which  imparted  to  him  that  notice  also  showed  that  she  had, 
jointly  with  her  husband,  mortgaged  it  to  one  Nicholas  Lun- 
mg;  that  the  mortgage  had  been,  by  judicial  proceed- 
ings against  her  and  her  husband,  foreclosed;  and  that  her 
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title  had  passed  by  Sheriff's  deed  under  decree  of  fore- 
dosure  to  Barlings  the  purchaser  at  the  foreclosure  sale. 
The  deed  which  Surling  obtained  at  this  compulsory  sale 
was  as  effectual  in  vesting  in  him  the  title  of  the  plaintiff  to 
the  land  as  though  he  had  purchased  it  direcil^  from  her; 
and  this  title  passed  by  deed  from  Burling  to  Hassey,  and 
by  deed  from  Hassey  to  the  defendant,  who  took  it  without 
actual  or  constructive  notice  that  Burling  held  the  title  in 
secret  trust  for  Hassey,  or  that  Hassey  held  it  for  his  wife. 

I  therefore  respectfully  dissent  from  the  judgment  of  my 
associates.  I  think  the  order  of  the  Court  below  should  be 
afi&rmed. 

MoKee,  J. 


Department  No.  2. 


[Filed  August  18,  1880.] 
No.  6672. 

THE  PEOPLE,  Bespondent, 

vs. 

JOHN  LANSING,  Appellant. 

£vzDSHOB.    Assessment  roll  of  a  county  is  not  conclnsive  evidence  of  its 
contents  in  a  proceeding  directly  based  upon  its  correctness. 

Appeal  from  the  District  Court  of  the    Tenth  Judicial 
I>isfaricty  Colusa  County. 

Jackscni  d  HaJtch^  for  respondent. 

W.  F.  Ooad,  H.  M.  Alberry,  and  W.  C.  Bdclier,  for  appel- 
lant. 

Mybick,  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  action  to  recover  a  tax  levied  upon  the  property 
of  defendant  to  aid  in  the  construction  of  a  school-house. 
The  answer  presented  the  issue  that  the  Assessor  of  the  dis- 
trict did  not,  for  the  purposes  of  the  tax,  assess  the  persons 
or  property  in  said  district.  On  the  trial  the  defendant 
offered  to  prove  that  the  entire  assessment  was  simply  copied 
from  the  assessment  roll  of  the  county,  with  respect  to  the 
names,  the  description,  and  valuation  of  the  property;  that 
the  Assessor,  as  Assessor  of  the  district,  did  not  assess  any 
of  the  persons  or  property  in  the  district  described  in  the 
assessment  roll,  but  simply  caused  a  copy  to  be  made  by  the 
County  Assessor.  The  Court  sustained  plaintiff's  objection 
to  the  testimony,  and  defendant  excepted. 
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The  defendant  asked  the  Assessor,  witness,  the  following 
questions : 

**  Did  you  make  any  one  of  the  assessments  in  this  book 
[the  assessment  roll]  set  out,  as  the  Assessor  of  the  district  ? 

"  Did  you  assess  any  of  the  property  that  is  described  in 
this  assessment  roll  as  Assessor  of  the  district  ?" 

Plaintiff's  objection  was  sustained,  and  the  defendant  ex- 
cepted. 

These  rulings  of  the  Court  were  error.  The  assessment 
roll  may  have  been  prima  facie  evidence  of  its  contents,  but 
was  not  conclusive  m  a  proceeding  directly  based  upon  its 
correctness. 

Another  point  is  made  by  the  appellant.  It  appears  that 
the  notices  of  the  election  were  all  posted  at  a  small  collec- 
tion of  houses  at  the  crossing  of  roads,  one  being  posted  on 
a  store  and  the  others  on  two  saloons — all  at  the  meeting  of 
two  roads  and  within  a  circumference  of  eighty  feet.  The 
Court  found  that  notices  of  the  election  "  were  duly  and  re- 
gularly posted  in  three  of  the  most  public  places  in  said 
school  district."  There  was  evidence  to  sustain  the  finding 
that  these  were  the  most  public  places  in  the  district,  and  we 
cannot  disturb  the  judgment  on  that  ground. 

By  reason,  however,  of  the  errors  above  referred  to,  the 
judgment  and  order  denying  a  new  trial  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

We  concur:  Thornton,  J.,  Sharpstein,  J. 


Department  No.  1. 


[Filed  August  17,  1880.] 

No.  10,536. 

THE  PEOPLE,  Bespokdent,  vs.  M.  QUVISE,  Appellant. 

PsAcncB.     Demnrrer  nllo'wed  where  two  separate  and  distmct  offenses  were 
charged  in  the  information. 

Appeal  from  the  Superior  Court  of  Stanislaus  County. 

A.  L.  Hart^  Attorney-General,  for  respondent. 
Johnson  &  Hazen,  for  appellant. 

By  the  Court: 

Two  separate  and  distinct  offenses  were  charged  in  the 
information.  The  demurrer  on  that  ground  should  have 
been  allowed. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  Court  below  to  sustain  the  demurrer. 
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In  Bane. 


[Filed  August  23,  1880.] 

No.   6500. 

THOMAS  DOWNING,  Respondent, 

vs. 
ROBERT  N.  GRAVES,  Appellant. 

Findings  xnnst  support  the  jadgment.  And  in  an  action  to  recover  for 
work  and  labor  and  materials  fnmished  for  the  defendant,  at  his  spe- 
cial instance  and  request,  the  findings  must  be  upon  that  issue,  and 
that  the  sum  for  which  judgment  was  entered  was  a  reasonable  sum 
therefor.  If  the  Court  did  not  so  find,  the  next  inquiry  will  be, 
whether  the  Court  has  found  facts  from  which  the  ultimate  fact  upon 
which  the  plaintiff  could  ofily  recover  is  necessarily  deducible. 

Kkw  Tbiaii.  a  motion  for  a  new  trial  should  be  granted  when  the  findings 
are  not  upon  the  issue,  or  where  the  facts  found  from  which  the  ulti- 
mate fact  upon  which  the  plaintiff  could  only  recover  cannot  neces- 
sarily be  deducible. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
DisMct,  San  Francisco  County. 

Robinson,  Olney  d  Byrne,  for  respondent. 
Bishop  &  Fifmdy  for  appellant. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  plaintLBT  alleges  in  his  complaint  that  between  the  14th 
day  of  September,  1875,  and  the  12th  day  of  August,  1876, 
he,  at  the  special  instance  and  request  of  the  defendant,  per- 
formed work  and  labor  for  and  furnished  materials  to  nim 
which  were  reasonably  worth  $7,539,  no  part  of  which  has 
been  paid  except  the  sum  of  $2,900. 

This  allegation  is  denied  by  the  defendant  in  his  answer. 
Upon  that  issue  the  parties  went  to  trial  before  the  Court 
without  a  jury.  The  Court  filed  its  findings  of  fact  and  con- 
clusions of  law,  and  thereupon  ordered  judgment  to  be  en- 
tered in  favor  of  the  plaintiff  for  the  sum  of  $5,117.05. 
Judgment  was  entered,  and  the  defendant  moved  for  a  new 
trial  upon  a  statement.  The  motion  was  denied,  and  from 
the  oraer  denying  a  new  trial  and  the  judgment  this  appeal 
is  taken. 

The  first  question  to  be  considered  is,  whether  the  Court 
below  found  in  favor  of  the  plaintiff  upon  the  main  issue  in 
the  case — t.  e.,  that  the  plaintiff  performed  work  and  labor 
and  furnished  materials  for  the  defendant,  at  his  special  in- 
stance and  request,  reasonably  worth  the  sum  for  which  the 
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Court  ordered  judgment  to  be  entered.  We  think  that  it 
must  be  conceded  that  the  Court  did  not  directly  so  find. 
And  if  it  did  not,  our  next  in<^uiry  must  be  whether  the 
Court  has  found  facts  from  which  the  ultimate  fact  upon 
which  the  plaintiflf  could  only  recover  is  necessarily  deduci- 
ble.  The  Court,  in  effect,  found  that  the  defendant  entered 
into  a  contract  in  writing  with  J.  O'Mahoney  &  Brother  to 
build  him  a  house  according  to  certain  written  specifications, 
which  provided  for  the  painting,  and  the  manner  in  which  it 
was  to  be  done. 

J.  O'Mahonej  &,  Brother  entered  into  a  verbal  contract 
with  the  plaintiff,  by  which  he  agreed  to  do  the  painting  de- 
scribed in  said  specifications  for  the  sum  of  $2,900.  The 
defendant  directed  the  painting  to  be  done  in  a  much  more 
elaborate  and  expensive  style  ''than  the  specifications  called 
for,  and  in  such  a  manner  that  the  specincations  cannot  be 
used  in  estimating  the  value  of  the  work  actually  done.  Said 
changes  in  the  kind  and  character  of  the  work  were  done 
under  the  directions  of  the  defendant,  and  frequent  changes 
were  made  after  the  work  had  been  nearly  completed  in  ac- 
cordance with  the  specifications  or  previous  directions,  making 
it  necessary  to  repaint  the  work  already  done;  and  *' that  dur- 
ing the  progress  of  the  work  J.  O'Mahoney  &  Brother  noti- 
fied the  defendant  that  the  changes  were  so  great  that  they 
would  not  be  responsible  for  them^  and  that  thereupon  the 
fiub-contractors,  including  Downing,  were  notified  to  present 
their  bills  to  defendant  direct  when  the  work  should  be 
done."  The  Court  also  found  that  the  plaintiff  did  certain 
other  painting  for  the  defendant  outside  of  the  house  to  which 
the  contract  between  J.  O'Mahoney  &  Brother  and  defend- 
ant related.  That  the  value  of  the  labor  and  materials  used 
in  painting  the  house,  for  which  no  provision  was  made  in 
said  contract,  was  $274.10;  and  for  whitening  a  cellar,  $60. 
"WTiat  the  painting  of  tlie  stable  and  fences  was  reasonably 
worth  the  Court  omits  to  find. 

Of  the  right  of  the  plaintiff  to  recover  the  value  of  the 
labor  and  materials  employed  and  used  in  the  prosecution  of 
other  work  for  the  defendant  than  that  jorovided  for  by  the 
contract  between  the  defendant  and  J.  O'Mahoney  &  Brother 
we  have  no  doubt,  nor  do  we  understand  it  to  be  a  subject  of 
controversy  in  this  action.  But  we  are  unable  to  ascertain 
from  the  findings  the  value  of  the  labor  and  materials  so  em- 
ployed, except  as  above  stated.  The  Court  further  found : 
•'That  the  sum  of  $2,900  would  be  a  fair  price  for  the  work 
described  in  said  specifications,  and  would  fully  pay  for  the 
labor  and  materials  required  to  be  performed  and  used  there- 
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in,  at  the  rates  hereinafter  fixed  for  the  whole  work."    The 
Com-t  then  proceeds  to  find  as  follows: 

**That  all  the  work  done  by  the  plaintiff  for  the  defendant 
was  done  in  the  best  manner  and  ot  the  best  materials,  and 
to  the  satisfaction  of  the  defendant;  and  with  the  exception 
of  the  painting  of  the  house,  for  which  $274  is  allowed  plain- 
tiff, all  the  said  work  was  prosecuted  at  the  same  time,  but 
interwoven  with  each  other  by  reason  of  the  workmen  and 
materials  being  changed  from  one  work  to  the  other  when- 
ever, daring  the  progress  of  the  whole  job,  more  men  could 
work  to  advantage  on  one  part  and  less  on  another,  or  the  • 
reverse.  That  the  reasonable  and  market  value  of  the  mate- 
rials used  and  labor  employed  in  performing  the  work  in  the 
complaint,  and  hereinbefore  set  out,  is  the  sum  of  $7,317.60. 
Of  said  sum  the  plaintiff  has  been  paid  by  J.  O'Mahoney  & 
Brother  the  sum  of  $2,900,  gold  coin.  That  after  all  the 
said  work  had  been  completed,  the  defendant  notified  the 
plaintiff  to  present  his  bill,  which  the  plaintiff  did  in  the 
month  of  August,  1876.  That  the  only  dispute  which  arose 
between  them  was  as  to  the  value  of  the  work,  and  the  mat- 
ter was  not  left  to  arbitration,  because  the  parties  could  not 
agree  upon  the  arbitrators;  but  nothing  was  ever  at  anytime 
said  about  the  provision  of  the  specifications  above  set  out 
in  fall,  until  the  filing  of  the  answer  herein,  by  either  plain- 
tiff or  defendant." 

And  as  a  conclusion  of  law  from  the  foregoing  facts,  the 
Court  found: 

"1.  That  on  account  of  the  manner  in  which  the  work  here- 
inbefore desoribed  was  carried  on,  and  its  character,  the  best 
method  of  arriving  at  its  value  is  to  take  the  reasonable  and 
market  value  of  the  materials  used  and  the  labor  employed 
in  its  construction. 

"  2.  That  if  the  above  specification,  specifically  set  out, 
was  ever  a  part  of  the  plaintiff's  contract,  its  observance  was 
waived  bv  the  defendant. 

"3.  That  the  defendant  is  justly  indebted  to  the  plaintiff  in 
the  sum  of  $4,417.60,  gold  com,  for  work  and  labor  done  and 
materials  furnished,  with  interest  thereon  from  October  15, 
1876,  amounting  to  the  further  sum  of  $699.45. 

"Let  judgment  be  entered  for  the  sum  of  $5,117.05,  gold 
coin,  and  costs  of  the  suit  in  favor  of  plaintiff." 

Must  we  necessarily  infer  from  these  findings  the  ultimate 
fact  that  the  plaintiff,  at  the  special  instance  and  request  of 
the  defendant,  painted  the  house  which  he  contracted  with 
J.  O'Mahoney  &  Brother  to  build  for  him.  If  not,  the  find- 
mgs  will  not  support  the  judgment. 
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It  is  sufficiently  clear  that  the  Court  below  regarded  the 
interference  of  the  defendant,  in  directing  the  work  to  be 
done  in  a  manner  very  different  from  what  the  specifications 
i3alled  for,  and  the  notification  of  defendant  by  J.  O'Mahonej 
&  Brother  that  they  would  not  be  responsible  for  the  changes, 
and  their  notification  of  plaintiff  that  he  must  present  his  bill 
to  the  defendant  direct  when  the  work  should  be  done,  as 
constituting  a  cancellation  of  the  contracts  between  defend- 
ant and  the  O'Mahoneys  and  the  latter  and  the  plaintiff,  and 
the  substitution  of  a  contract  between  the  plaintiff  and  de- 
fendant in  relation  to  the  same  work.  And  such  we  under- 
stand to  be  the  contention  of  the  plaintiff's  counsel  in  this 
Court.     Before  proceeding  to  express  our  views  upon  this 

Joint,  we  quote  from  the  findings  an  extract  from  the  speci- 
cations  ^diich  form  a  part  of  the  contract  between  the 
O'Mahoneys  and  the  defendant.     It  is  as  follows: 

''Incase  any  additions,  omissions,  or  alterations  of  the 

Slans  may  be  required  by  the  owner  during  the  progress  of 
le  work,  they  shall  be  acceded  to  hj  the  contractor  or  con- 
tractors, and  be  carried  into  effect  without  in  any  way  vio- 
lating or  vitiating  any  contract  that  may  have  been  m^de  for 
work  or  materials  connected  therewith;  but  the  amount  of 
such  alterations,  after  it  shall  have  been  agreed  on  by  the 
contractor  or  contractors  and  the  architectis,  or,  in  case  of 
failure  to  agree,  by  an  umpire  chosen  by  them,  shall  be  added 
to  or  deducted  from  the  contract  price,  as  the  case  ma^  be, 
by  an  endorsement  on  the  contract,  or  no  allowance  will  be 
made  for  the  same  by  either  party." 

Now  it  will  probably  be  conceded  that  if  tlie  original  con- 
tractors had  done  this  painting  without  the  intervention  of  a 
sub-contractor,  the  defendant,  by  virtue  of  this  stipulation, 
might  have  insisted  upon  all  the  departures  which  tne  Court 
finds  that  he  did  insist  upon,  from  the  stipulation,  without 
violating  the  contract  between  him  and  them.  But  it  is  urged 
on  behalf  of  the  plaintiff  that  he  knew  nothing  of  this  stip- 
ulation. As  the  contract  in  which  it  was  inserted  was  one  to 
which  he  was  not  a  party,  it  is  quite  immaterial  whether  he 
did  or  not.  His  ignorance  could  not  absolve  the  0*Mahoneys 
from  their  obligation  to  observe  it.  The  plaintiff's  contract 
was  with  them.  If  they  omitted  to  bind  him  to  carry  out 
their  contract  with  defendant,  that  was  a  matter  wholly  be- 
tween plaintiff  and  them,  and  one  with  which  the  defendant 
had  no  concern.  He  had  a'  right  to  insist  that  the  original 
contractors,  or  whoever  undertook  to  represent  them  in  doing 
the  work,  should  do  it  according  to  his  contract  with  them. 
And  that  is  all  he  is  found  to  have  done.     The  notices  which 
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the  O'Mahoneys  gave  to  the  plaintiff  can  in  no  way  affect  the 
defendant,  ^d  the  finding  that  the  defendant,  after  the 
work  was  done,  notified  the  plaintiff  to  present  his  bill,  has 
no  bearing  upon  the  main  issne  in  the  case.  If  the  Court 
had  not  found  that  the  plaintiff  undertook  to  do  the  work, 
under  a  contract  between  him  and  the  O'Mahonejs,  and 
there  had  been  some  controversy  as  to  whether  the  defend- 
ant did  not  employ  the  plaintiff  to  do  it,  this  fact  might  have 
a  tendency  to  prove  that  the  plaintiff  did  do  the  work  at  the 
special  instance  and  request  of  the  defendant.  But  the  Court 
has  directly  found  that  ne  did  not;  and  whatever  may  have 
transpired  after  the  work  was  completed  is  wholly  immate- 
rial in  this  action.  No  defect  in  the  findings  can  be  cured 
by  the  evidence.  We  cannot  find  from  the  evidence  an  es- 
sential fact  omitted  by  the  Court  below.  We  are  satisfied, 
however,  that  the  findings  are  quite  as  favorable  to  the  plain- 
tiff as  the  evidence  will  warrant.  All  that  was  said  and  done 
by  the  contractors,  the  plaintiff,  defendant,  and  architect,  in 
regard  to  the  payment  of  the  plaintiff's  bill,  satisfies  us  that 
the  contract  between  the  defendant  and  the  contractors  was 
recognised  as  subsisting  and  being  in  full  force  after  the 
completion  of  the  entire* work.  The  plaintiff's' coxmsel,  in 
his  brief,  says : 

"  O'Mahoney  A  Brother,  so  far  as  appears,  had  nothing  to 
do  with  the  extra  work  or  the  payment  therefor,  but  were 
simply  paid  the  original  contract  price  for  which  they  agreed 
to  build  the  house. 

''After  Downing  completed  the  painting,  let  us  see  if  this 
new  arrangement  as  to  him  was  carried  out,  so  far  as  any- 
thing at  all  was  done. 

''At  folio  720,  et  seq,,  it  will  be  seen  that  Baun  asked 
Downing  to  present  his  bill.  At  folio  721  Baun  sa^s:  'I 
asked  him  for  the  bill  of  extra  worJk,  and  the  other  bills  for 
the  old  house  that  he  had  painted  for  Mr.  Graves.  I  said, 
Qei  your  bills  together,  and  come  along  and  have  it  settled 

"  Q.  And  if  you  had  been  satisfied  with  the  bill,  you  would 
have  certified  to  it  and  paid  it  ? — A.  I  would  have  certified 
to  it  at  once.  I  got  instructions  from  Mr.  Graves  in  the  be- 
ginning to  settle  up  and  be  liberal,  and  not  stand  on  a  little 
money." 

It  will  be  observed  that  the  counsel,  as  well  as  the  witness 
whom  he  quotes,  speaks  of  the  unsettled  claim  of  his  client 
88  one  for  "  er^ra  u^orA;."  Now  he  could  have  no  claim  for 
extra  work  unless  it  was  done  under  the  contract  of  the  de- 
fendant with  the  O'Mahoneys.     And  it  was  clearly  by  virtue 
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of  that  contract  that  he  presented  that  claim.  That  contract 
required  an  architect's  certificate;  and  if  that  could  not  be 
obtained  for  an  amoiint  satisfactory  to  the  plaintiff,  then 
there  was  a  provision  for  arbitration.  It  is  obvious  the 
parties  had  these  provisions  of  the  contract  in  view  during 
all  their  negotiations  for  a  settlement.  If  that  contract  had 
been  abandoned  or  canceled,  and  the  plaintiff  had  then 
thought  that  he  was  entitled  to  the  reasonable  value  of  his 
labor  and  materials  upon  an  implied  contract  of  the  defend- 
ant to  pay  what  they  were  reasonably  worth,  there  would 
have  been  no  allusion  to  an  architect's  certificate,  much  less 
to  **  extra  work." 

Judgment  and  order  denying  the  defendant's  motion  for  a 
new  trial  reversed. 

We  concur:  Eoss,  J.,  McKee,  J.,  McKinstry,  J.,  Thorn- 
ton, J. 

Department  No.  1. 


[Filed  July  28,  1880.] 

No.  6386.  • 

P.  J.  THOMAS,  Appellant, 

vs. 

THE  ROCK  ISLAND  GOLD  AND  SILVER  MINING 

COMPANY  ET  AL.,  Respondents. 

Satihpagtion  of  JtrDOMXNT — ^Fbacttics.  When  satisfaction  of  judgment  ia 
entered  without  notice  to  the  judgment  creditor  or  the  plaintiff,  either 
had  his  remedy  by  motion  to  set  aside  the  order  and  entry  of  satisfac- 
tion. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
Disbricty  San  Francisco  County. 

W,  H.  Alien,  for  appellant. 
Estee  &  BoaU,  for  respondents. 

From  the  Bench — by  the  Court: 

On  the  5th  of  April,  1875,  the  plaintiff  became  assignee  of 
one-half  of  whatever  judgment  might  be  recovered  in  an 
action  wherein  D.  Calderwood  was  plaintiff,  and  The  Bock 
Island  Gold  and  Silver  Mining  Company  was  defendant. 
Judgment  was  rendered  against  the  defendant  on  the  29th  of 
December,  1876.  On  the  30th  of  April,  1877,  satisfaction  of 
the  judgment  was  entered  by  order  of  the  Court  in  which  the 
action  was  pending,  without  notice  to  the  judgment  creditor 
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or  his  assiffnee.  The  latter  brought  the  action  in  hand  to 
set  aside  the  order  and  entir  of  satisfaction,  and  for  a  judg- 
ment for  his  interest  in  that  judgment,  and  damages  and 
costs.  .  There  is  no  averment  in  the  complaint  that  the  judg- 
ment debtor  agreed  to  or  ratified  the  assignment.  Treating 
the  action  as  an  action  at  law,  for  the  recovery  of  a  money 
judgment,  it  cannot  be  maintained  for  want  of  such  an  aver- 
ment; for  such  an  action  cannot  be  sustained  by  the  assignee 
of  part  of  an  entire  demand  without  the  express  agreement 
or  distinct  ratification  of  the  judgment  debtor.  {Grain  vs. 
Jldrkh,  88  Cal.  514.)  If  the  judgment  debtor  assents,  the 
assignee  may  sue.  {McEwen  vs.  Johnson^  9  Cal.  250.)  But 
an  entire  demand  cannot  be  split  into  several  causes  of  action 
without  the  assent  of  the  debtor. 

If  satisfaction  of  the  judgment  was  entered  without  notice 
,  to  the  judgment  creditor  or  the  plaintiff,  either  had  his  rem- 
edy by  motion  in  the  Court  wherein  judgment  was  entered 
to  set  aside  the  order  and  emtry  of  satisfaction. 

The  Court  below  properly  sustained  the  demurrer  to  the 
complaint. 


Department  No.  2. 


[Filed  August  17,  1880.] 
No.   7280. 

G.  W.  PUBDT,  Petitioner, 

vs. 
R.  H.  SINTON,  Respondent. 

PUading — PBAcncB.  Demurrer  will  be  suBtftined  where  it  appears  that  the 
Act  Bet  up  in  petition  is  nncoustitntional,  or  where  it  is  constitational 
and  petition  does  not  allege  compliance  with  its  proyisions. 

Petition  for  writ  of  mandamus. 

Bobert  Ash,  for  petitioner. 

JIfred  Clarke  and  Hammond  &  Wright,  for  respondent. 

By  the  Court: 

The  plaintiff,  upon  his  verified  petition,  obtained  an  alter- 
native writ  of  mandamvis  returnable  before  this  Court.  The 
defendant  demurred  to  the  petition  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
It  is  alleged  in  the  petition  that  the  defendant  is  the  Collec- 
tor of  Licenses  in  the  Cify  and  County  of  San  Francisco,  and 
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as  such  is  authorized  to  issue  all  State  and  county  licenses 
required  by  law  in  said  city  and  county;  that  the  plainti£f,  being 
desirous  of  entering  into  the  business  of  retailing  liquors, 
etc.,  applied  to  the  defendant  for  a  license,  and  was  refused 
on  the  ground  that  the  defendant  was  not  authorized  to  issue 
such  a  license  without  the  written  consent  of  a  majority  of 
the  Board  of  Police  Commissioners  of  said  city  and  county. 
That  such  is  the  requirement  of  the  Act  of  the  Legislature, 
from  which  the  defendant  derives  his  sole  power  to  grant 
licenses,  is  not  controverted.  But  the  contention  on  the  part 
of  the  plaintiff  is  that  the  Act  is  unconstitutional.  If  this  be 
so,  the  demurrer  must  be  sustained  on  the  ground  that  the 
defendant  had  no  authority  to  issue  the  license  demanded  bv 
the  plaintiff.  We  cannot  separate  that  part  of  the  Act  which 
confers  upon  the  defendant  the  power  to  grant  licenses  from 
that  part  which  prescribes  upon  what  condition  alone  a 
license  may  be  issued  by  him.  The  mode  and  manner  in  this 
case  very  clearly  constitute  the  measure  of  power;  and  if  th^ 
defendant  cannot  issue  a  license  in  the  manner  prescribed, 
he  cannot  issue  it  at  all.  On  the  other  hand,  if  the  Act  be 
constitutional,  the  plaintiff  must  comply  with  it  before  he 
can  rightfuUv  demand  a  license.  It  follows  that  the  de- 
murrer must  "be  sustained. 

Demurrer  sustained,  with  leave  to  the  plaintiff  to  amend 
his  petition  within  ten  days,  if  he  should  be  so  advised. 


Depabtment  No.  1. 


[Filed  August  17,  1880.] 

No.  10,517. 

THE  PEOPLE,  Kespondent, 

vs. 
TEE  AH  TONG,  Appellant. 

Appeal  from  the  Superior  Court  of  San  Francisco  County. 

D.  L.  Smooth  District  Attorney,  for  respondent. 
I/yman  J,  Moivry,  for  appellant. 

By  the  Court: 

In  this  cause  no  one  appeared  on  the  part  of  the  appellant 
at  the  hearing,  nor  has  any  points  or  authorities  been  filed 
on  his  behalf.  We  have  nevertheless  examined  the  record, 
and,  finding  no  error  therein,  affirm  the  judgment  and  order 
appealed  from. 
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Department  No.  2. 


[Filed  August  19,  1880.] 

No.  6915. 

EGBERT  WHITTLE,  Respondent, 

vs. 
MAURICE  RENNER,  Appellant. 

KoTXci  or  Appsll — Sbbtics.  Service  of  notice  of  appeal  should  be  m&de 
upon  the  adverse  party  or  his  attorney  of  record .  PrescoU  vs.  SaU- 
himse,  53  Gal.  221,  affirmed. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial 
District,  Siskiyou  County. 

E,  Shearer,  for  respondent. 

Calvin  Edgerton  and  Henry  Edgerton,  of  counsel  for  appel- 
lant. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

In  this  cause  a  motion  is  made  to  dismiss  the  appeal  taken 
from  the  judgment  and  from  the  order  denying  a  new  trial, 
on  the  ground  that  the  notices  of  appeal  were  not  served  on 
the  attorney  of  record  of  the  plaintiff  in  the  Court  below, 
respondent  here.  T.  A.  Bantz  was  the  attorney  of  record, 
and  the  notice  of  appeal  was  served  on  E.  Shearer.  Ther^ 
was  no  substitution  of  Shearer  in  place  of  Bantz. 

It  is  provided  by  Section  940,  C.  C.  P.,  that  "an  appeal 
is  taken  Dy  filing  with  the  Clerk  of  the  Court  in  whicn  the 
judgment  or  order  appealed  from  is  entered,  a  notice  stating 
the  appeal  from  the  same,  or  some  specific  part  thereof,  and 
senring  a  similar  notice  on  the  adverse  party  or  his  attorney.'* 

In  Prescott  vs.  SaUhottse,  53  Cal.  221,  an  appeal  was  dis- 
missed where  the  notice  of  appeal  was  signed  and  service 
made  by  Julius  Lee,  Esq.,  who  was  not  the  attorney  of  record 
of  the  party  on  whose  behalf  the  appeal  was  attempted  to  be 
taken. 

The  Code  of  Civil  Procedure  nowhere  expressly  requires 
that  the  notice  of  appeal  must  be  signed  by  the  attorney  of 
record  of  the  party  taking  the  appeal.  We  are  not,  however, 
disposed  to  question  the  correcUiess  of  the  judgment  in  Fres- 
cott  vs.  SaUhovae. 

The  section  from  which  the  words  above  quoted  are  taken 
reqmres  service  of  the  notice  "  on  the  adverse  party  or  his 
attorney.'*  The  attorney  here  referred  to  is  the  attorney  of 
record.    The  service  on  the  adverse  party  must  be  a  service 
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on  him  personally,  and  in  this  case  there  had  been  no  snoh 
service.  We  find  nothing  in  the  record  which  shows  a  waiver 
of  the  service  on  the  attorney  of  record. 

The  motion  to  dismiss  the  appeals  is  granted,  and  an  order 
will  be  entered  to  that  effect. 

We  concur:  JSharpstein,  J.,  Myrick,  J. 


Department  No.  1. 


[Filed  August  26,  1880.] 

No.  6807. 

WILLIAM  HATES,  Eespondent, 

vs. 

J.  H.  CAMPBELL,  Appellant. 

Chabtbb  Pabtt — FA.CTOBS  AND  AosNTs.  A  party  who  employs  a  shipping 
f^nd  commission  merchant  to  ship  wheat  confers  upon  him  power  to 
do  everything  necessary  or  proper  and  usual,  in  the  ordinary  course 
of  the  business  of  shipping  and  selling  wheat,  and  would  be  bound  by 
the  acts  of  the  agent  within  the  scope  of  his  authority;  and  ship 
•owner,  in  the  absence  of  knowledge  to  the  contrary,  may  treat  the 
shipping  merchant  as  the  owner. 

LuBN  ON  Gaboo.  The  right  of  lien  upon  a  cargo  of  wheat,  for  the  freight 
and  proper  charges,  is  inseparably  associated  with  the  possession  of 
the  wheat;  so  that  when  the  defendant  rightfully  obtained  possession 
of  it  for  the  purpose  of  carriage,  from  those  who  had  the  authority  to 
deal  with  it,  he  was  entitled  to  retain  possession  until  his  duty  in  rela- 
tion to  it  had  been  discharged,  or,  if  from  any  cause  the  carriage  was 
dispensed  with,  until  his  lien  upon  it  had  been  extinguished  by  pay- 
ment of  the  freight  and  charges,  or  its  equivalent. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

McKune  (k  Wdty,  for  respondent. 

MiUon  Andros  and  Charles  Page,  for  appellant. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 
The  case  presented  for  consideration  is  this :  In  1874  E.  E. 
Morgan's  Sons  were  general  shipping  and  commission  mer* 
chants,  doing  business  in  the  City  and  County  of  San  Fran- 
cisco, and  engaged  in  buying  and  selling  wheat,  and  in  char- 
tering vessels  for  the  transportation  of  wheat  from  ports  of 
California  to  ports  of  Europe,  to  be  there  sold  bv  mem  for 
account  of  the  owners.  In  that  business  they  had  chartered 
the  ship  Charles  Murdock,  of  which  the  defendant  in  this  ac- 
tion was  master  and  part  owner.  The  ship  had  proceeded  to 
Vallejo  to  take  on  board  a  cargo  of  wheat  for  the  charterers, 
according  to  the  terms  of  the  charter  party.     Plaintiff  being 
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the  owner  of  the  wheat  in  controversy,  forwarded  it  to  Mor- 
gan's Sons  at  Yallejo  to  be  shipped  to  Europe,  to  be  there 
sold  by  them  for  his  ace<Kint.  Upon  receiving  the  wheat, 
Moi^an*s  Sons  placed  it  on  board  the  C/iarlea  Murdock  in  their 
own  names,  ana  the  defendant  received  it  on  board,  in  iJie 
recnlar  course  of  business,  as  the  wheat  of  Morgan's  Sons, 
when  he  received  it  he  did  not  know  th^t  it  belonged  to  the 
plaintiff,  or  to  any  other  person  or  peifsons  than  Morgan's 
oons;  but  he  knew  that  they  were  shipping  grain  as  the 
agents  of  the  grangers  or  farmers  of  the  State.  After  the 
wneat  had  been  placed  on  board,  and  the  ship  had  received 
about  half  her  cargo,  Morgan's  Sons  became  insolvent,  broke 
the  terms  of  their  charter  party,  and  failed  to  proceed  with 
the  loading  of  the  ship.  Upon  ascertaining  tnat  fact  the 
plaintiff  demanded  of  the  defendant  the  possession  of  his 
wheat,  but  made  no  tender  to  him  then,  or  at  any  other  time, 
of  the  freight  or  charges.  The  defendant  refused  to  deliver 
the  wheat,  l>ut  was  readv  and  willing  to  carry  it  under  his 
charter  party,  and  the  plaintiff  brought  this  action  of  claim 
and  delivery,  in  which  the  wheat  was  taken  from  the  ship  and 
delivered  to  the  plaintiff.  In  shipping  and  relanding  the 
wheat,  the  defendant  incurred  no  expense.  The  stevedores 
who  loaded  and  relanded  it  were  paid  by  the  charterers  or  by 
theplaintiff. 

Upon  the  case  the  Court  below  found,  as  a  conclusion  of 
law,  that  tiie  defendant  had  never  acquired  any  lien  upon  the 
wheat,  and  gave  judgment  for  the  plaintiff. 

We  are  of  opinion  that  the  judgment  is  not  supported  by 
the  findings;  for  it  is  apparent  that  the  defendant,  in  receiv- 
ing the  wheat,  d^lt  with  Morgan's  Sons  either  as  owners  of 
the  wheat  {Green  vs.  Campbell,  52  Cal.  586),  or  as  aj^ents  hav- 
ing power  and  authority  to  ship  it  and  deal  with  it  as  their 
own  (Civil  Code,  Sec.  2369);  and,  considered  as  owners  or 
agents,  with  power  to  ship  it  in  their  own  names,  and  sell  and 
leoeive  the  money  for  it  n'om  the  purchaser,  the  legcd  conclu- 
sion would  be  the  same;  for  having  power  to  do  everything 
necessary  or  propter  and  usual,  in  the  ordinary  course  of  the 
business  of  snipping  and  selling  the  wheat  (Sec.  2319,  C.  C.),' 
the  plaintiff  would  be  bound  by  their  acts  within  the  scope  of 
their  authority.  Of  course,  as  factors  or  agents,  they  had  no 
power  to  make  any  irregular  transfer  of  the  proper^  con- 
signed to  them,  or  to  deal  with  it  in  any  way  outside  the 
usual  course  of  business.  An  agent  with  power  to  ship  and 
sell  and  receive  the  money  from  the  purchaser  has  no  power 
to  affect  the  property  consigned  to  him  for  those  purposes  by 
tortiously  selling  it,  or  mortgaging  or  pledging  it,  as  a  satis- 
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faction  or  security  for  his  own  debt.  The  ntmost  that  he 
could  do  in  that  respect  would  be  to  mortgage  or  pledge  it  to 
the  extent  of  any  lien  which  he  mt^ht  have  upon  it.  {Wright 
vs.  Solomon,  19  Cal.  Ifi;  Warner  vs.  •Martin,  11  How.  U.  S. 
Rep.  209;  Siil).  2,  Sec.  2368  C.  C.) 

Dut  the  shipment  of  the  wheat  by  Morgan's  Sons  was  not  a 
pledge.  They  had  no  authority  to  pledge  it.  (Subdivision  2, 
Section  2368,  supra,)  But  they  had  authority  to  ship  in  their 
own  names,  and  sell  at  the  port  of  delivery;  and  that  included 
the  power  to  deal  with  the  wheat  as  their  own  in  any  con- 
tracts, within  the  scope  of  their  authority,  with  the  defend- 
ant, who  had  no  knowledge  that  the  plaintiff  was  the  actual 
owner  of  it;  and  the  actual  owner  was  chargeable  with  knowl- 
edge that  he  had  pladbd  his  property  in  the  hands  of  his 
agents  for  the  very  purpose  of  enabling  them  to  make  such 
contracts  as  might  be  necessary  and  proper  for  transmitting 
it  to  Europe  for  sale  on  his  account.  He  knew  that  in  exe- 
cution of  the  agency  they  had  to  make  contracts  to  which  the 
law  would  attach  a  lien  upon  the  property.  When  therefore 
the  factors  shipped  the  wneat  in  their  own  names,  they  were 
the  only  persons  to  whom  the  defendant  could  look,  and  with 
whom  he  dealt  in  receiving  it.  In  the  absence  of  knowledge 
that  it  belonged  to  the  plaintiff,  they,  as  shippers,  were  to 
him,  in  contemplation  of  law,  the  owners.  From  them  and 
for  them  he  received  it  as  a  common  carrier  for  carriage;  and 
the  legal  rights  and  duties  of  both  parties  became  fixed  by 
law  the  moment  the  wheat  was  placed  on  board  the  ship. 
Having  received  it  for  the  purpose  of  carriage,  the  defendant 
became  bound  to  the  shippers  for  the  safe  transportation  and 
delivery  of  the  wheat  at  the  port  of  destination,  and  he  was 
entitled  to  a  lien  on  it  for  payment  of  his  freight  and  charges 
on  the  completion  of  the  voyage.  (BuUedy  vs.  Naumkeag 
Steam  Cotton  Company,  24  How.  U.  S.  391.) 

This  lien  was  created  by  law  for  the  benefit  of  the  carrier 
the  moment  that  he  received  the  goods  for  the  purpose  of 
carriage.  "Such  a  lien,"  says  Mr.  Justice  Clifford,  "  is  re- 
garded in  the  jurisprudence  of  the  United  States  as  a  mari- 
time lien,  because  it  arises  from  the  usa^e  of  commerce, 
independently  of  the  agreement  of  the  parties,  and  not  from 
any  statutory  regulations.  The  legal  effect  of  such  a  lien  is 
that  the  ship's  owner,  as  carrier  by  water,   may  retain  the 

foods  until  the  freight  is  paid,  or  he  may  enforce  the  same 
y  a  proceeding  in  rem  in  ite  proper  Court."     (The  Bird  of 
Paradise,  5  Wall.  555.) 

The  fact  that  the  ship-owners  had  chartered  the  ship  to 
Morgan's  Sons  for  the  voyage  did  not  operate  to  deprive 
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them  of  the  benefit  of  the  lien  upon  the  cargo.  Nor  do  the 
tenus  of  the  charter  party,  or  the  circumstances  of  the  ship- 
ment, show  that  the  lien  hod  been  waived  or  extinguished. 
According.to  the  charter  party,  the  owners  had  let  only  the 
canning  capacity  of  the  ship,  and  not  the  ship  itself.  They 
retained  the  possession,  command,  and  navigation  of  the  ship; 
and  the  contract  made  between  them  and  tne  shippers  and 
charterers  to  carry  the  wheat  on  freight  for  the  voyage  for 
which  the  ship  was  chartered  is  considered  in  law  as  a  con- 
tract of  aflEreightment.  (Marcardier  vs.  Chesapeake  Insurance 
C(mpany,  8  Cr.  39.) 

**ln  short,  it  appears  to  me,"  says  Mr.  Justice  Story, 
"that  if  the  absolute  owner  does  retain  the  possession,  com- 
mand, and  control  of  the  navigation  of  the  ship  during  the 
Tojage,  and  the  master  is  deemed  his  agent,  acting  under  his 
instructions  for  the  voyage,  though  authorized  and  required 
to  fulfill  the  terms  of  the  charter  party,  the  absolute  owner 
must,  under  such  circumstances,  be  still  deemed  owner  for 
the  voyage,  and  be  liable  as  such  to  all  persons  who  do  not 
contract  personally  and  exclusivel;^  with  the  charterer  by  a 
sab-contract  with  the  latter,  knowing  his  rights  and  charac- 
ter-under the  charter  party."  {Certain  Logs,  2  Sumn.  596.) 
Such  is  the  settled  doctrine  of  American  law  upon  the  sub- 
ject. (1  Johns.  E.  229;  8  Wheat.  632;  3  Kent's  Comm.  137, 
138.)  Under  the  circumstances  stated,  the  freighter  is  not 
clothed  with  the  character  or  legal  responsibility  of  owner- 
ship; nor  was  the  ownership  in  the  case  in  hand  divested  by 
the  contract  of  afireightment  made  between  the  charterers 
and  the  defendant;  consecjuently  the  wheat  in  the  possession 
of  the  defendant  was  subject  to  the  lien  for  the  freight  and 
proper  charges  which  were  due  upon  it. 

This  right  of  lien  was  inseparablv  associated  with  the  pos- 
session of  the  wheat;  so  tliat,  wnen  the  defendant  right- 
fully obtained  possession  of  it  for  the  purpose  of  carriage, 
from  those  who  had  the  authority  to  .deal  with  it,  he  was  en- 
titled to  retain  possession  until  his  duty  in  relation  to  it  had 
been  discharged,  or,  if  from  any  cause  the  carriage  was  dis- 
pensed with,  until  his  lien  upon  it  had  been  extinguished  by 
payment  of  the  freight  and  charges  or  its  equivalent. 

And  although  the  insolvency  of  Morgan's  Sons,  be/ore  the 
ship  was  laden  and  had  **  broken  ground,"  but  (ijfter  the 
wheat  had  been  placed  on  board,  may  have  ended  the  trans- 
action between  them  and  the  plaintifi'  as  to  the  shipment  and 
sale  of  the  wheat,  and  dispensed  with  its  carriage,  yet  the 
plaintiff  was  not  entitled  to  the  possession  until  he  extin- 
guished, or  offered  to  extinguish,  tne  lien  which  had  attached 
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to  it.  The  defendant  was  not  bound  to  reland  it  and  deliver 
it  to  the  plaintiff  at  the  port  of  outfit  without  tender  or  pay- 
ment of  tne  freight,  or  such  other  charges  as  were  liens  upon 
it.  (Story  on  Bailment,  Sec.  585;  Camphdlys,  ponncr^  70 
N.  T.  424;  Hutchinson  on  Carriers,  Sec.  476,  note;  Abbott 
on  Shipping,  595.) 

Judgment  reversed,  and  cause  remanded  to  the  Superior 
Court  of  Sacramento  County  for  a  new  trial. 

We  concur:  Boss,  J.,  Mcfeinstry,  J. 


Department  No.  1. 


[Filed  August  17,  1880.] 
No.  10,520. 

THE  PEOPLE,  Respondent, 

vs. 

JOHN  HURLEY,  Appellant 

Obxminal  Law — Inbtbuctionb.  Where  an  instmction  is  confused  and  nncer- 
tain,  or  fails  distinctly  to  lay  down  the  law,  while  at  the  same  time  it 
contains  hypothetical  suggestions  of  the  defendant's  guilt,  it  is  inju- 
rious to  the  rights  of  the  party  on  trial. 

SuFPBBssiON  OF  Tbstimont — Pbesumption.  Where  one  willfully  suppresses 
testimony,  the  presumption  is  that  such  testimony,  if  produced,  would 
be  adverse  to  him.  But  in  the  absence  of  a  purpose  to  suppress  the 
evidence,  the  presumption  does  not  arise. 

Appeal  from  the  Superior  Court  of  Humboldt  County. 

A.  L.  Hart,  Attorney-General,  for  respondent. 
8.  M,  Buck,  for  appellant. 

By  the  Court: 

The  indictment  charges  defendant  with  the  crime  of  grand 
larceny,  alleged  to  have  been  committed  in  the  County  of 
Humboldt  on  the  25th  of  October,  1879.  The  transcript 
shows  an  entire  absence  of  evidence  to  establish  that  the 
alleged  offense  was  committed  in  the  County  of  Humboldt. 

The  Court  below,  among  other  things,  charged  the  jury  as 
follows:  " If  you  believe  the  property  was  stolen,  as  charged 
in  the  indictment,  and  that  defendant  was  found  in  the  guilty 
possession  of  the  hides  of  said  steers,  the  fruits  of  his  own 
larceny  of  them,  shortly  after  they  were  stolen,  the  failure  of 
defendant  to  account  for  such  possession  satisfactorily  to 
your  minds,  or  to  show  that  such  possession  was  honestly 
obtained,  is  one  circumstance  tending  to  show  his  guilt;  and 
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Hnrley  must  explain  satisfactorily  his  possession  of  them,  in 
order  to  remove  the  effect  of  the  possession  as  a  circumstance 
to  be  considered  in  connection  with  other  suspicious  facts." 

This  in  effect  is  an  instruction  that  if  the  jury  are  con- 
vinced of  the  guilt  of  the  defendant,  then  the  failure  of  de- 
fendant to  account  for  the  recent  possession  of  the  stolen 
property  leaves  undisturbed  the  effect  of  such  possession  as 
a  circxunstance  to  be  considered  as  tending  to  establish  his 
^It.  The  Court  may  have  intended  to  instruct  the  jury  that 
if  the  defendant  was  in  possession  of  property  stolen  shortly 
after  it  had  been  stolen,  this  was  a  circumstance  tending  to 
show  his  guilt,  which  it  was  for  the  defendant  to  explain 
away.  But  if,  as  the  jury  were  instructed,  they  were  to  con- 
sider the  effect  of  such  recent  possession  unexplained,  only 
after  they  had  already  determined  the  guilt  of  the  def endant^ 
and  when  it  was  unnecessary  to  consider  as  the  foundation 
for  their  verdict  either  the  recent  possession,  if  it  existed,  or 
the  defendant's  explanation  of  it,  the  instruction  was  mean- 
ingless in  itself,  and  calculated  to  mislead  the  jury  by  sug- 
gestions of  * 'guilty  possession,"  and  that  the  property  was  a 
jwrtion  of  the  "  fruits  "  of  defendant's  larceny.  Merely  giv- 
ing an  instruction  which  of  itself  cannot  convey  a  distinct 
idea  of  any  legal  proposition  may  not  always  be  a  fatal 
error;  but  when  an  instruction  is  confused  and  uncertain,  or 
fails  distinctly  to  lay  down  the  law,  while  at  the  same  time  it 
contains  hypothetical  suggestions  of  the  defendant's  ^ilt,  it 
is  manifest  that  its  effect  must  be  injurious  to  the  rights  of 
the  party  on  trial.  The  injurious  effect  of  the  instruction 
upon  the  rights  of  defendant  could  not  but  have  been  added 
to  by  the  use  of  the  language  in  the  last  clause,  to  the  effect 
that  the  recent  possession  was  to  be  considered  in  connection 
vith  ''other  suspicious  circumstances." 

The  Court  also  instructed  the  jury:  "  If  you  believe  that 
Hm'ley  (defendant)  willfully  failed  to  produce  the  hides  he 
claims  came  off  the  animals  butchered,  by  willfully  suppress- 
ing, destroying,  or  sending  them  out  of  the  county,  so  that 
they  could  not  be  produced  upon  this  trial,  the  presumption 
of  law  is  that  their  production  would  be  adverse  to  him."  It 
is  true  that  where  one  willfully  suppresses  testimony,  thepre- 
stmiption  is  that  such  testimony,  if  produced,  would  be  ad- 
verse to  him.  But  the  Court  here  also  told  the  jury,  in 
effect,  that  if  the  defendant  willfully  failed  to  produce  certain 
hides,  by  willfully  sending  them  out  of  the  county  so  that 
theylsould  not  be  produced  upon  the  trial,  this  circumstance 
also  raised  a  presumption  of  law  that  the  production  of  the 
hides  would  be  injurious  to  him.     In  the  absence  of  a  pur- 
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pose  to  suppress  the  eyidence,  the  circumstance  last  alluded 
to  would  not  raise  any  such  presumption. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 


Department  No.  2. 


[Filed  August  18,  1880.] 

No.  6678. 

R.  FITZ,  Appellant,  vs.  E.  BTNUM,  Respondent. 

MiMiNO  Stocks — Mabset  Vai.x7B.  The  price  pat  upon  stocks  by  the  trustees 
is  arbitrary,  and  does  not  constitute  the  market  value  thereof.  Nor 
do  transactions  made  to  give  an  apparent  market  value  giye  a  market 
vcUue. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

J.  C.  Ball  and  J.  W.  Armstrong,  for  appellant. 
S.  O.  Harper,  for  respondent. 

Mtbice,  J.,  delivered  the  opinion  of  the  Court: 

The  jury  rendered  a  verdict  for  defendant.  Plaintiff  moved 
for  a  new  trial,  which  was  denied,  and  plaintiff  appealed. 

Whether  the  stock,  the  sale  of  which  was  the  considera- 
tion for  the  notes  in  suit,  was  of  value  was  a  matter  properly 
submitted  to  the  jury.  As  to  this  issue,  the  evidence  was 
conflicting;  therefore  the  verdict  of  the  jury  will  not  be  dis- 
turbed. The  Court  clearly  instructed  the  jury  that  if  the 
stock  had  any  value,  the  defendant  must  have  offered  to  re- 
turn it,  or  the  plaintiff  would  be  entitled  to  a  verdict.  The 
verdict,  therefore,  was  necessarily  based  upon  the  belief  on 
their  part,  from  the  evidence,  that  the  stock  had  no  value. 
The  question  of  market  value  of  the  stock  does  not  arise  in 
this  case.  It  does  not  appear  that  the  stock  had  market  value 
as  such.  The  sales  made  appear  to  be  only  such  as  the  op- 
erators could  induce  their  neighbors  and  acquaintances  to 
take,  at  prices  ranging  from  fifty  cents  to  a  dollar  a  share,  as 
purchasers  could  be  found.  As  the  witness  Strong  said :  * '  The 
stock  that  I  sold  (10,000  shares),  I  sold  for  about  six  bits  up 
to  a  dollar — ninety  cents  the  most  of  it,  and  some  at  four  bite 
— ^to  elders  and  preachers.  That  I  gave  out  of  my  own  pocket 
to  them.    I  tola  them  so  at  the  time.*'    Such  transactions  do 
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not  appear  to  us  to  give  markd  vcdue  to  the  property  sold, 
bat  rather  transactions  made  in  order  to  give  an  apparent 
market  value.  The  price  of  one  dollar  per  share  placed  on 
the  stock  by  the  trustees  was  altogether  arbitrary. 

It  was  not  error  in  the  Court  to  sustain  the  objection  to 
tlie  question  put  to  the  witness  McCleery  as  to  what  the  ore 
mighi  have  yielded  under  some  other  possible  circumstances. 
The  question  in  controversy  was  whether  the  stock  had  value 
as  the  mine  then  was. 

Judgment  and  order  affirmed. 

We  concur:  Shai-pstein,  J.,  Thornton,  J. 


Department  No.  2. 


[Filed  August  23,  1880.] 
No.  6800. 

EVEKETT  PIERCE,  Respondent, 

vs. 
A.  SCHADEN  et  al..  Appellants. 

Kkw  Tbial.  Motion  for  new  trial  is  addressed  to  the  sound  legal  discretion 
of  the  Court,  and  order  will  not  be  reversed  on  appeal  unless  there 
has  been  a  manifest  abuse  of  discretion. 

Pbomibsobt  Notes.  Whether  notice  of  dishonor  may  be  gixen  verbally, 
quere. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
rict,  Sacramento  County. 

L.  8.  Ihylor,  for  respondent. 
A.  C.  Freerruxn,  for  appellants. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

Aetioti  against    Schaden    and  Fuller  as  endorsers  of  a 

Somissory  note.  The  note  was  made  by  J.  A.  Gardiner  in 
eir  favor  in  February,  1876,  who  afterwards  endorsed  and 
delivered  it  to  the  plaintiff.  The  complaint  sets  forth  that 
the  note  was,  on  the  d{iy  it  became  due,  presented  to  the 
maker  and  payment  demanded;  that  the  maker  refused  to  pay 
it;  of  all  of  which  the  defendants  were  duly  notified. 

The  defendant  Fuller  made  no  defense.  Schaden  answered, 
denying  that  the  note  was  ever  presented  to  the  maker,  and 
payment  demanded  or  refused;  and  further  denied  that  he 
ever  had  any  knowledge  or  notice  of  such  ddmand  or  refusal* 
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The  Court  rendered  judgment  for  defendant.  Findings  were 
waived.  Plaintiff  moved  for  a  new  trial,  which  was  granted, 
and  defendant  appealed  from  the  order  granting  the  new 
trial.     The  evidence  was  conflicting. 

The  motion  for  a  new  trial  was  made  on  the  grounds  that 
the  evidence  was  insufficient  to  support  the  decision  of  the 
Court  and  newly  discovered  evidence,  material,  etc.^  It  does 
not  appear  on  what  ground  the  motion  was  granted.  If  it 
was  granted  on  the  ground  of  the  insufficiency  of  the  evidence, 
it  is  well  settled  that  a  motion  for  a  new  trial  on  such  ground 
is  addressed  to  the  sound  legal  discretion  of  the  Court,  and 
that  an  order  so  made  will  not  be  reversed  on  appeal  unless 
it  appear  that  there  has  been  a  manifest  abuse  ot  discretion. 
(PMpa  vs.  Union  C.  M,  Co.,  39  Cal.  407;  Hall  vs.  Bark 
BmUy,  33  Id.  522.)  For  all  that  appears  in  the  record  the 
Court  may  have  made  the  order  here  on  that  ground;  and  if 
so  made,  there  was  no  abuse  of  discretion,  and  the  order 
should  not  be  reversed. 

As  regards  the  notice  of  dishonor  of  the  note  in  suit,  the 
testimony  was  to  the  effect  that  it  was  given  orally  to  the  de- 
fendant in  person.  And  it  is  argued  tnat  under  the  provis- 
ions of  the  Civil  Code  such  notice  can  only  be  given  in  writ- 
ing. We  have  examined  the  provisions  of  the  Code  on  the 
subject  (Sees.  3142-3-4),  and  we  cannot  see  that  they  change 
the  law  allowing  such  notice  to  be  given  verbally.  As  this 
latter  point  may  arise  on  the  new  trial  ordered,  we  have 
thought  proper  to  dispose  of  it.  (As  to  the  point  tiiat  notice 
of  dishonor  may  be  given  verbally,  see  2  Daniel  on  Negotia- 
ble Instruments,  Sec.  972,  and  cases  there  cited.) 

Order  granting  new  trial  affirmed. 

We  concur:  Sharpstein,  J.,  Myrick,  J. 


Land  Office  Matters. 


J.  A.  Williamson,  Commissioner  of  the  General  Land  Office, 
in  his  late  circular-letter  to  Registers  and  Receivers  of  the 
United  States  District  Land  Offices,  says  that  the  rates  charged 
by  various  newspapers  for  the  publication  of  notices  of  applica- 
tion for  patents  to  mineral  lands  have  been,  and  are  in  many  in- 
stances, excessive*  The  law  requires  the  notice  to  be  published 
in  the  newspaper  pubhshed  nearest  the  claim;  **  and  this,"  says 
the  Commissioner,*  compels  the  applicant  **  to  pay  whatever  price 
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is  charged  by  the  publisher,  or  relinquish  his  proceedings  for 
patent"    To  obviate  this,  the  Commissioner  says: 

I  therefore  direct  that  the  maximum  charges  for  publication 
of  notices  6i  application  for  patent  to  mineral  lands  shall  not 
exceed  fifteen  (15)  dollars;  and  for  publication  of  citations  in 
contests,  or  hearings  involying  the  character  of  lands,  ten  (10) 
dollars. 

You  are  hereby  instructed  to  promulgate  this  order  by  mailing 
a  copy  of  this  circular  to  each  of  the  newspapers  published 
within  your  land  district;  and  you  will  report  to  me  all  cases 
in  which  it  shall  come  to  your  knowledge  that  an  excess  in  said 
rates  shall  have  been  charged. 

I  am  not  inclined  to  unnecessarily  interpose  official  authority 
in  matters  which  can  properly  be  otiierwise  arranged,  and  make 
this  order  with  reluctance.  I  have  fixed  the  said  rates  at  pre- 
cisely the  figures  which,  for  several  years  last  past,  have  con- 
trolled like  publications  in  the  Stockton  and  Sacramento  land 
districts  in  California. 

In  the  event  of  excessive  charges  in  the  future,  I  shall  be  com- 
pelled to  exercise  the  fudher  authority  vested  in  me  by  said 
Section  2334,  Revised  Statutes,  and  designate  some  one  news- 
paper in  each  land  district  where  such  excessive  charges  are 
made  for  the  publication  of  all  mining  notices,  and  fix  the  rates* 
to  be  charged  by  such  paper. 

In  the  performance  of  the  duty  of  designating  the  newspaper 
as  that  published  nearest  the  claim,  you  are  not  expected  to 
make  a  discrimination  on  account  of  the  distance  of  the  place  of 
publication  from  the  claim  between  different  newspapers  pub- 
lished in  the  same  town  or  city.  Any  one  of  several  newspapers 
so  situated  may  be  designated. 


Instructions  governing  the  Repayment  of  Purchase  Money,  Fees, 
Commissions f  and  Excesses,  under  Sections  2362  and  2363, 
United  States  Revised  Statutes,  and  the  Act  of  Congress  approved 
June  16,  1880. 

Depabtmbnt  of  the  Imtbbiob,  ) 
Genbbal  Land  Office.       j 

Washington,  D.  C,  August  6,  1880. 

5fb  Registers  and  Receivers  of  United  States  Land  Offices : 

Gbntlemen — ^Your  attention  is  called  to  the  following  provis- 
ions of  the  Act  of  Congress  a]pproved  June  16,  1880,  entiUed 
"  An  Act  for  the  relief  of  certain  setUers  on  the  public  lands, 
and  to  provide  for  the  repayment  of  certain  fees,  purchase 
money,  and  commissions  paid  on  void  entries  of  public  lands." 
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Be  it  enacted  by  the  Senate  and  House  of  Eepresentaiives  of  the 
United  States  of  America  in  Congress  assembled,  That  in  all  cases 
where  it  shall,  upon  due  proof  being  made,  appear  to  the  satis- 
faction of  the  Secretary  of  the  Interior  that  innocent  parties 
have  paid  the  fees  and  commissions  and  excess  payments  re- 
quired upon  the  location  of  claims  under  the  Act  entitled  "  An 
Act  to  amend  an  Act  entitled  '  An  Act  to  enable  honorably  dis- 
charged soldiers  and  sailors,  their  widows  and  orphan  children, 
to  acquire  homesteads  on  the  public  lands  of  the  United  States,^ 
and  amendments  thereto,"  approved  March  3,  1878,  and  now 
incorporated  in  Section  2306  of  the  Revised  Statutes  of  the 
United  States,  which  said  claims  were,  after  such  location,  found 
to  be  fraudulent  and  void,  and  the  entries  or  locations  made 
thereon  canceled,  the  Secretary  of  the  Interior  is  authorized  to 
repay  to  such  innocent  parties  the  fees  and.  commissions  and 
excess  payments  paid  by  them,  upon  the  surrender  of  the  re- 
ceipts issued  therefor  by  the  receivers  of  public  moneys,  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated,  and  shall 
be  payable  out  of  the  appropriation  to  refund  purchase  money 
on  lands  erroneouiJy  sold  by  the  United  States. 

Seo.  2.  In  all  cases  where  homestead  or  timber-culture  or 
desert-land  entries,  or  other  entries  of  public  lands  have  here- 
•  tofore  or  shall  hereafter  be  canceled  for  conflict,  or  where,  from 
any  cause,  the  entry  has  been  en*oneously  allowed  and  can- 
not be  confirmed,  the  Secretary  of  the  Interior  shall  cause  to  be 
repaid  to  the  person  who  made  such  entry,  or  to  his  heirs  or 
assigns,  the  fees  and  commissions,  amount  of  purchase  money 
and  excesses  paid  upon  the  same,  upon  the  surrender  of  the  du- 
plicate receipt  and  the  execution  of  a  proper  relinquishment  of 
all  claims  to  said  land,  whenever  such  entry  shall  have  been 
duly  canceled  by  the  Commissioner  of  the  General  Land  Office; 
and  in  all  cases  where  parties  have  paid  double-minimum  price 
for  land  which  has  afterward  been  found  not  to  be  within  the 
limits  of  a  railroad  land  grant,  the  excess  of  $1.25  per  acre  shall 
in  like  manner  be  repaid  to  the  purchaser  thereof,  or  to  his 
heirs  or  assigns. 

Sec.  3.  The  Secretary  of  the  Interior  is  authorized  to  make 
the  payments  herein  provided  for  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated. 

Sec.  4.  The  Commissioner  of  the  General  Land  Office  shall 
make  all  necessary  rules,  and  issue  all  necessary  instructions,  to 
carry  the  provisions  of  this  Act  into  effect;  and  for  the  repay- 
ment of  the  purchase  money  and  fees  herein  provided  for,  the 
Secretary  of  uie  Interior  shall  draw  his  warrant  on  the  Treasury, 
and  the  same  shall  be  paid  without  regard  to  the  d^te  of  the 
cancellation  of  the  entries. 
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The  foregoing  Act  is  additional  to  the  provisions  of  Sections 
2362  and  2363,  United  States  Revised  Statutes;  and  in  receiving 
spplicalions  hereafter  for  repayment  of  purchase  money,  etc., 
you  will  be  governed  accordingly. 

1.  The  second  section  of  the  Act  provides:  (1)  For  the  repay- 
ment of  purchase  money,  and  of  fees,  commissions,  and  excess 
payments,  where  entries  of  public  lands  are  canceled  for  con- 
flict, **  or  where,  from  any  cause,  the  entry  has  been  erroneously 
allowed,  and  cannot  be  confirmed."  (2)  For  the  repayment  of 
the  excess  purchase  money  paid  on  lands  sold  at  double-min- 
imum price  which  are  afterwards  found  to  have  been  salable  at 
$1.25  per  acre. 

2.  Applications  for  repayment  under  said  second  section  will 
accordingly  be  classified  as  follows:  (1)  Repayment  of  purchase 
money.  (2)  Bepaynient  of  fees,  commissions,  and  excesses. 
(3)  Repayment  of  double-minimum  excesses. 

APPLICATIONS. 

3.  All  applications  for  repayment  must  be  made  in  writing, 
and  be  signed  by  the  party  applying,  and  must  describe  the 
tract,  or  otherwise  designate  the  entry  with  certainty. 

REPAYMENT   OF   PURCHASE   MONET. 

I.     Where  patent  has  not  been  issued,  and  the  title  has  not  other- 
wise  become  a  matter  of  record, 

L  Where  patent  has  not  been  issued,  the  duplicate  receipt 
must  be  surrendered.  The  applicant  must  also  make  a^davit 
that  he  has  not  transferred  or  otherwise  incumbered  the  title  to 
the  land,  and  that  said  title  has  not  become  a  matter  of  record. 
This  affidavit  may  be  made  before  either  of  you  officially,  or 
before  a  notary  public  or  a  justice  of  the  peace,  or  other  officer 
authorized  to  administer  oaths.  When  made  before  a  notary 
pnbhc  or  justice  of  the  peace,  a  certificate  of  official  character 
18  required. 

If  the  duplicate  receipt  has  been  lost  or  destroyed,  the  party 
applying  must  advertise  it,  giving  notice  of  his  intention  to 
apply  for  a  repayment  of  the  purchase  money.  This  advertise- 
ment must  be- inserted  weekly  for  six  weeks  in  some  newspaper 
of  extensive  circulation  in  the  vicinity  of  the  land.  A  copy  of 
the  advertisement,  with  the  affidavit  of  the  publisher  that  it  was 
inserted  the  requisite  number  of  times  attached  thereto,  must 
accompany  the  papers  in  the  case. 

Where  the  duplicate  receipt  has  been  lost  or  destroyed,  a  cer- 
tificate will  also  be  required  from  the  proper  recording  officer 
showing  that  the  same  has  not  become  a  matter  of  record,  and 
that  there  is  no  incumbrance  of  the  title  to  the  land  thereunder. 
A  like  certificate  must  be  furnished  when  the  application  is  made 
by  another  than  the  original  purchaser. 
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II.     Where  title  has  become  a  matter  of  record, 

5.  Where  a  patent  has  been  executed  and  delivered,  it  must 
be  surrendered. 

Where  the  title  has  become  a  matter  of  record,  and  in  all 
cases  where  patent  has  issued,  a  duly  executed  deed,  relinquish- 
ing to  the  United  States  all  right  and  claim  to  the  land  under 
the  entry  or  patent,  must  accompany  the  application.  This 
deed  must  be  duly  recorded,  and  a  certificate  must  also  be  pro- 
duced from  the  proper  recording  officer  where  the  land  is  sit- 
uated, showing  tnat  said  deed  is  so  recorded,  and  that  the  rec- 
ords of  his  office  do  not  exhibit  any  other  conyeyance  or  incum- 
brance of  the  title  to  the  land. 

Where  a  valid  title  has  been  conveyed  by  the  United  States  to 
any  part  of  the  tract  embraced  in  a  canceled  entry,  a  duly  ex- 
ecuted and  recorded  deed,  re-conveying  to  the  United  States  the 
title  derived  therefrom,  must  accompany  the  application.  The 
re-conveyance  to  the  United  States  must  conform  in  every  par- 
ticular to  the  laws  of  the  State  relative  to  transfers  of  real 
property:  in  the  case  of  a  married  man,  a  release  of  dower  by 
the  wife;  and  in  case  of  executors  or  administrators,  due  proof 
of  authority  to  alienate  the  estate. 

m.     Heirs,  Executors,  and  Administrators, 

6.  Where  application  is  made  by  heirs,  satisfactory  proof  of 
heirship  is  required.  This  must  be  the  best  evidence  that  can 
be  obtained,  and  must  show  that  the  parties  applying  are  the 
heirs,  and  the  only  heirs,  of  the  deceased. 

7.  Where  application  is  made  by  executors,  a  certificate  of 
executorship  from  the  Probate  Court  must  accompany  the  appli- 
cation. 

8.  Where  application  is  made  by  admi&istrators,  the  original, 
or  a  certified  copy  of  the  letters  of  administration,  must  be  fur- 
nished. 

ASSIGNEES. 

9.  Those  persons  are  assignees,  within  the  meaning  of  the 
statutes  authorizing  the  repayment  of  purchase  money,  who 
purchase  the  land  after  the  entries  thereof  are  completed,  and 
take  assignments  of  the  title  under  such  entries  prior  to  com- 
plete cancellation  thereof,  when  the  entries  fail  of  confirmation 
for  reasons  contemplated  by  the  law.  To  construe  said  stat- 
utes so  as  to  recognize  the  assignment  or  transfer  of  the  mere 
claim  against  the  United  States  for  repayment  of  purchase 
money,  or  fees  and  commissions,  disconnected  from  a  sale  of 
the  land,  or  attempted  transfer  of  title  thereto,  would  be 
against  the  settled  policy  of  the  Govermnent,  and  repugnant  to 
Section  3477  of  the  Revised  Statutes. 

10.  Where  applications  are  made  by  assignees,  the  applicants 


The  Pacific  Coast  Law  Joxjbnal.  175 

must  show  their  right  to  repayment  by  furnishing  properly  au- 
thenticated abstracts  of  title,  or  the  original  deeds  or  instru- 
ments of  assignment,  or  certified  copies  thereof,  and  also  show, 
hj  affidavits  or  otherwise,  that  they  have  not  been  indemnified 
hj  their  grantors  or  assignors  for  the  failure  of  title,  and  that 
title  has  not  been  perfected  in  them  by  their  grantors  through 
other  sources. 

11.  Where  there  has  been  a  conveyance  of  the  land,  and  the 
original  purchaser  applies  for  repayment,  he  must  show  that  he 
has  indemnified  his  assignee,  or  perfected  the  title  in  him 
through  another  source,  or  produce  a  full  re-conveyance  to  him- 
self &t>m  the  last  grantee  or  assignee. 

FEES,    COMMISSIONS,    AND   EXCESSES. 

12.  The  first  section  of  the  Act  authorizes  the  repayment  '*  to 
innocent  parties  "  of  the  fees,  commissions,  etc. ,  paid  by  them 
on  fraudulent  and  void  additional  soldier  and  sailor  homestead 
entries  which  have  been  canceled. 

Applications  for  repayment  under  this  section  must  be  accom- 
panied by  the  duplicate  receipt,  or  evidence  of  the  loss  of  the 
same,  and  by  a  concise  statement  under  oath  setting  forth  all 
the  facts  and  circumstances  connected  vnth  the  procurement 
and  use  of  the  fraudulent  papers  upon  which  the  canceled 
entries  were  based,  together  with  such  documentary  or  other 
proof  as  may  tend  to  establish  the  innocence  of  the  parties  rel- 
ative thereto. 

Repayment  of  fees,  commissions,  and  excesses  under  Section 
1  can  be  made  only  to  the  party  who  paid  the  same.  A  convey- 
ance of  the  land  in  these  cases  will  not  be  deemed  to  carry  with 
it  the  right  to  repayment. 

13.  In  the  case  of  applications  for  the  repayment  of  fees, 
commissions,  etc.,  on  canceled  homestead  and  other  entries 
nnder  the  second  section  of  the  Act,  the  duplicate  receipt  must 
be  sarrendered,  with  a  relinquishment  endorsed  thereon  in  the 
following  or  equivalent  form: 

188 

I  hereby  relinquish  to  the  United  States  all  my  right,  title, 
and  claim  in  and  to  the  land  described  in  the  within  receipt. 

Witnesses: 


Acknowledged  before  me  this day  of 188 


This  relinquishment  may  be  acknowledged  before  the  Begister 
and  Beceiver,  or  before  any  officer  authorized  to  take  acknowl- 
edgments. 
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14.  If  the  duplicate  receipt  has  been  lost  or  destroyed,  an 
affidavit  stating  the  fact  must  be  furnished,  together  witii  a  re- 
linquishment in  effect  as  in  the  above  form. 

The  applicant  must  make  affidavit  that  he  has  not  made  an- 
other entry  with  the  credit  of  the  fee  and  commission  paid  by 
him  on  the  canceled  entry. 

DOUBLE-IONIMUM    EXCESSES. 

15.  In  the  case  of  applications  for  the  repayment  of  double- 
minimum  excesses,  the  duplicate  receipt  must  be  surrendered. 
If  lost  or  destroyed,  an  affidavit  stating'  the  facts  must  accom- 
pany the  application. 

IN   WHAT   CASES   BEPATMENT   MAT   BE   MADE. 

16.  Under  Section  2362  of  the  Revised  Statutes,  repayment  is 
authorized  upon  satisfactory  proof  "  that  any  tract  of  land  has 
been  erroneously  sold  by  tiie  United  States  so  that,  from  any 
cause,  the  sale  cannot  be  confirmed;  "  while  in  Section  2  of  the 
Act  of  June  16,  1880,  it  is  provided  that  the  Secretary  of  the 
Interior  shall  cause  repayment  to  be  made  '^  when,  from  any 
cause,  the  entry  has  been  erroneously  allowed,  and  cannot  be 
confirmed." 

Under  the  former  law,  repayment  was  not  authorized  when 
the  sale  could  be  confirmed,  but  for  failure  of  compliance  with 
legal  requirements  on  the  part  of  the  person  making  the  same. 
The  Act  aforesaid  seems  to  change  the  old  law  in  this,  that  it 
authorizes  repayment  when,  from  any  cause,  the  entry  has  been 
erroneously  allowed,  and  cannot  be  confirmed. 

If  the  records  of  the  Land  Office  or  the  proofs  furnished  should 
show  that  the  entry  ought  not  to  be  allowed,  it  would  be  error 
to  allow  it.  In  such  a  case  repayment  would  be  authorized. 
But  if  a  tract  of  land  were  subject  to  entry,  and  the  proofs 
showed  a  compliance  with  law,  and  the  entry  should  be  canceled 
because  the  proofs  were  false,  it  could  not  be  held  that  the 
entry  was  erroneously  allowed;  and  in  such  a  case  repayment 
would  net  be  authorized. 

TRANSMITTAL   OP   APPLICATIONS. 

17.  Applications  for  repayment,  with  all  the  papers  in  the 
case,  should  be  transmitted  through  the  Register  and  Receiver 
of  the  proper  land  office,  who  will  make  due  report  thereon. 

Very  respectfully, 

J.  A.  WILLIAMSON, 

Commissioner. 
Approved: 

A.  Bell,  Acting  Secretary. 

August  6,  1880. 
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Depabtment  op  the  Intebiob,  ) 
General  Land  Office.      ) 

WASHiNaTON,  D.  C,  Jiily  17,  1880. 

Registers  and  Receivers  of  United  StcUes  District  Land  Offices : 

Oentlexen — ^I  have  to  direct  your  attention  to  the  provisionB 
of  an  Act  of  Congress  approved  June  15,  1880,  entitled  "An 
Act  relating  to  the  public  lands  of  the  United  States,"  of  which 
a  copy  is  appended. 

Section  1  provides  that  when  any  lands  of  the  United  States 
shall  have  been  entered,  and  the  Government  price  paid  there- 
for, neither  criminal  nor  civil  suits  or  proceedings  shall  be  had 
or  further  maintained  for  or  on  account  of  certain  trespasses 
therein  specified. 

The  first  proviso  to  this  section  restricts  its  application  to 
treBpasses,  etc.,  of  date  prior  to  March  1,  1879. 

This  section  extends  to  such  trespassers  the  privilege  of  pay- 
ing for  the  land  upon  which  the  offenses  were  so  committed,  at 
the  price  per  acre  for  which,  under  the  law  in  force  at  date  of 
payment,  the  lands  could  be  sold.  This  privilege  of  purchase 
is  not  confined  to  lands  subject  to  private  entry,  but  extends  to 
an^  lands — not  mineral — subject  to  disposition  under  general 
existing  laws.  This  section  cannot  be  construed  to  permit  a 
Darty  who  falls  within  the  class  of  offenders  named  to  enter  the 
land  if  the  valid  claim  of  another  person  shall  have  attached 
prior  to  his  application  to  purchase,  and  is  still  subsisting. 

Whenever  application  shall  be  made  to  purchase  under  this 
section,  you  will  require  the  same  to  be  presented  under  oath  of 
the  applicant,  giving  a  full  and  detailed  statement  of  all  the 
facts  upon  which  he  bases  his  claim  to  purchase.  Such  sworn 
statement  should  be  corroborated  by  the  affidavits  of  credible 
witnesses,  and  you  will  thereupon  forward  all  the  papers  in  a 
special  letter  to  this  office,  allowing  no  entry  until  so  directed 
by  me. 

Under  Section  2,  duly  qualified  persons  who,  prior  to  June  15, 
1880,  entered,  under  any  of  the  homestead  laws,  lands  properly 
subject  to  such  entry,  are  permitted  to  obtain  title  by  paying  the 
Qovemment  price,  less  the  fee  and  commissions  paid  at  date  of 
original  entry. 

When  homestead  entries  made  prior  to  June  15,  1880,  have 
been  attempted  to  be  transferred  by  bona  fide  instruments  in 
writing,  the  persons  to  whom  such  transfers  were  made  are  like- 
wise authorized  to  obtain  title  by  like  payments,  and  with  like 
deductions  of  fees  and  commissions.  In  allowing  entries  of  the 
first  named  class,  you  will  require  proof  that  the  party  was 
twenty-one  years  of  age,  had  declared  his  intention  to  become 
a  citizen  of  the^  United  States,  and  was  in  other  respects  entitled 
to  make  the  eutxy. 
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In  permitting  entries  by  transferees,  you  will  require  the  in- 
strument in  writing,  by  which  it  was  sought  to  transfer  such 
homestead  right,  to  be  filed,  together  with  the  best  evidence  at- 
tainable of  the  bona  fide  character  of  the  transfer,  including  the 
affidavit  of  the  party  who  seeks  to  purchase.  You  will  exercise 
all  possible  care  in  this  matter,  as  it  is  not  improbable  that  fraud- 
ulent entries  will  be  attempted;  and  the  proper  execution  of  the 
law  will  largely  depend  upon  your  vigilance  and  discretion.  In 
cases  wherein  you  entertain  a  doubt  of  the  propriety  of  allovring 
the  application  to  purchase,  you  should  refer  all  the  papers  to 
this  office,  with  a  fuU  statement  of  facts  and  your  opinion. 

Under  the  proviso  to  this  section,  you  are  specifically  instruct- 
ed to  allow  no  entry  which  interferes  with  an  entry  of  the  land 
under  the  homestead  laws  made  subsequent  to  the  original  entiy 
on  which  application  is  made  to  enter  under  Section  2;  and  & 
the  land  was  embraced  in  a  prior  entry  at  date  of  such  home- 
stead, the  section  is  inoperative,  inasmuch  as^  in  that  case  the 
land  was  not  properly  subject  to  entry.  The  application  to  pur- 
chase must  likewise  be  rejected  if  at  date  of  the  original  home- 
stead entry  a  prior  claim,  which  has  not  been  abandoned  or  for- 
feited, existed  under  any  law. 

I  do  not  construe  this  section  as  intending  to  permit  the  parties 
named  as  conditional  purchasers  to  make  entry  of  tracts  to  which 
adverse  legal  rights  have  attached  prior  to  date  of  the  Act. 

The  third  section  reduces  to  one  dollar  and  twenty-five  cents 
per  acre  the  price  of  any  lands  which  were  subject  to  ordinaiy 
private  entry  at  two  dollars  and  fifty  cents  per  acre  at  the  date 
of  the  approval  of  the  Act,  having  been  doubled  in  price  by  rea- 
son of  the  grant  of  alternate  sections  for  railroad  purposes,  and 
which  were  put  in  market  at  that  price  prior  to  the  1st  of  Janu- 
ary, 1861.  Lands  which  have  not  been  put  in  market  for  sale  at 
ordinary  private  entry  at  two  dollars  and  fifty  cents  per  acre,  or 
which  were  so  put  in  market  subsequent  to  the  1st  of  January, 
1861,  are  not  changed  in  price  by  this  section.  You  will  care- 
fully observe  the  rule  as  to  price  thus  introduced.  By  refer- 
ence to  your  official  records,  it  will  be  in  your  power  to  ascertain 
the  facts  with  regard  to  any  lands  from  which  to  decide  as  to  its 
applicability  to  them.  In  case  of  doubt,  you  may  correct  your 
records  to  exhibit  the  facts  by  correspondence  with  this  office. 

You  will  further  observe  that,  under  Section  4,  none  of  the 
provisions  of  this  Act  apply  to  mineral  lands,  and  that  no  per- 
son is  entitled  to  the  benefit  of  any  provision  of  the  entire  Act 
who  falls  within  the  inhibition  named  in  this  section. 
Yery  respectfully, 

J.  A.  WILLIAMSON, 
Commissioner. 
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[Public— No.  121.] 
AN  ACT  relating  to. the  public  lands  of  the  United  States. 

Be  it  enacted  by  the  Senate  and  Hoa^e  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  when  any 
lands  of  the  United  States  shall  have  been  entered,  and  the 
GoTemmenf  price  paid  therefor  in  full,  no  criminal  suit  or  pro- 
ceeding by  or  in  the  name  of  the  United  States  shall  thereafter 
be  had,  or  further  maintained,  for  any  trespasses  upon  or  for  or 
on  account  of  any  material  taken  from  said  lands;  and  no  civil 
suit  or  proceeding  shall  be  had,  or  further  maintained,  for  or  on 
account  of  any  trespasses  upon  or  material  taken  from  the  said 
lands  of  the  United  States  in  the  ordinary  clearing  of  land,  in 
working  a  mining  claim,  or  for  agricultural  or  domestic  purposes, 
or  for  maintaimng  improvements  upon  the  land  of  any  bona  fide 
settler,  or  for  or  on  account  of  any  timber  or  material  taken  or 
used  by  any  person  without  fault  or  knowledge  of  the  trespass, 
or  for  or  on  account  of  any  timber  taken  or  used  without  fraud 
or  collusion  by  any  person  who  in  good  faith  paid  the  officers  or 
agents  of  the  United  States  for  the  same,  or  for  or  on  account  of 
any  alleged  conspiracy  in  relation  thereto :  Provided^  that  the 
provisions  of  this  section  shall  apply  only  to  trespasses  and  acts 
done  or  committed,  and  conspiracies  entered  into,  prior  to  March 
1,  1879:  And  provided  further,  that  defendants  in  such  suits 
or  proceedings  shall  exhibit  to  the  proper  Courts  or  officer  the 
evidence  of  such  entry  and  payment,  and  shall  pay  all  costs  ac- 
crued up  to  the  time  of  such  entry. 

Sec.  2.  That  persons  who  have  heretofore,  under  any  of  the 
homestead  laws,  entered  lands  properly  subject  to  such  entry,  or 
persons  to  whom  the  right  of  those  having  so  entered  for  home- 
steads,  may  have  been  attempted  to  be  transferred  by  b(ma  fide 
instrument  in  writing,  may  entitle  themselves  to  said  lands  by 
paying  the  Government  price  therefor;  and  in  no  case  less  than 
one  dollar  and  twenty-five  cents  per  acre,  and  the  amount  here- 
tofore paid  the  Government  upon  said  lands,  shall  be  taken  as 
part  payment  of  said  price :  Provided,  this  sh^l  in  nowise  in- 
terfere with  the  rights  or  claims  of  others  who  may  have  subse- 
quently entered  such  lands  under  the  homestead  laws. 

Sec.  3.  That  the  price  of  lands  now  subject  to  entry  which 
were  raised  to  two  dollars  and  fifty  cents  per  acre,  and  put  in 
market  prior  to  January,  1861,  by  reason  of  the  grant  of  alter- 
nate sections  for  railroad  purposes,  is  hereby  reduced  to  one  dol- 
lar and  twenty-five  cents  per  acre. 

Sec.  4.  This  Act  shall  not  apply  to  any  of  the  mineral  lands 
of  the  United  States;  and  no  person  who  shall  be  prosecuted  for 
or  proceeded  against  on  account  of  any  trespass  committed  or 
material  taken  from  any  of  the  public  lands  after  March  1, 1879, 
ahall  be  entitled  to  the  benefit  uiereof . 

Approved  June  15,  1880. 
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Legal  FacetisB. 

A  Kansas  Judge,  in  a  murder  case,  addressing  the  audience  in 
the  Court-room,  remarked:  '*  Gentlemen,  the  Court  wishes  you 
would  let  somebody  die  a  natural  death  here,  if  only  to  show 
strangers  what  an  excellent  climate  we  have/'  Thus  says  George 
J.  Holyoake  in  the  Nineteenth  Century.  To  which  the  Albany  Law 
Journal  excepts,  declaring  that  Kansas  is  a  very  orderly  State. 
It  also  pronounces  as  libelous  the  recent  statement  that  the  only 
way  for  a  man  to  be  hanged  in  Texas  is  to  steal  a  four-dollar 
mtde.  We  are  rejoiced  that  the  manners  and  customs  of  the 
Western  States  are  beginning  to  be  divested  of  their  uncomfort- 
able features  by  so  able  an  advocate  as  the  Albany  Law  Journal, 
and  we  hail  Uie  time  when  the  statement  shall  be  heralded 
abroad  that  the  deeds  of  violence  alleged  to  have  Deen  commit- 
ted in  the  land  of  the  setting^  sun  are  fabulous,  and  on  a  par 
with  the  Maelstrom,  William  Tell,  Pocahontas,  George  Washing- 
ton's hatchet,  etc. 

A  Bust  Family. — A  case  of  assault  and  battery,  in  which 
farmers'  sons  were  plaintiff  and  defendant  respectively,  was  on 
trial  in  Justice  Alley  yesterday,  and  the  plaintiff's  lawyer  was 
anxious  to  make  out  that  the  defendant's  family  must  have  seen 
the  fight  which  took  place  just  outside  the  kitchen  door.  The 
defendant's  mother  being  on  the  stand,  the  lawyer  began: 

'*  Well,  where  were  you  when  the  first  blow  was  struck?  " 

"Down  cellar  skimming  milk  and  tying  cloths  over  my  pre- 
servejars,"  she  replied. 

"  Where  was  your  husband  ?  " 

"He  was  in  the  bam  mending  harness  and  greasing  the 
wagon." 

*'  Where  was  your  daughter  Sarah? " 

"  Sarah  was  in  the  north  bed-room  changing  the  pillow-cases 
on  the  spare  bed." 

**  And  where  was  Jane  ?  " 

"Jane?  She  had  run  over  to  a  neighbor's  to  borrow  some 
coffee  and  a  nutmeg." 

•'  Let's  seel    Haven't  you  a  sister  living  with  you  ?  " 

"  Yes,  sir.     She  was  sewing  carpet  rags  up  stairs." 

"Ah!  she  was.  You  have  a  younger  son  named  Charles, 
haven't  you?" 

"  Yes,  sir;  and  he  was  salting  the  sheep  across  the  road." 

"  Just  so.  You  are  a  very  busy  family,  I  see.  I  suppose  even 
the  dog  was  very  busy  just  at  this  particular  moment  ?  " 

"  Yes,  sir,  he  was.  Old  Bose  was  down  at  the  gate  looking 
toward  Detroit  for  one-horse  lawyers." 

That  closed  her  testimony,  and  settled  him  more  than  a  foot. 
— Detroit  Free    Press, 
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Current  Topics. 

The  Albany  Law  Journal  says :  The  arrogance  with  which 
the  English  press  treat  the  Tweed  decision  is  rather  amusing. 
The  London  Telegraph  speaks  of  it  as  a  ''curious  decision 
dragged  to  light.*'  And  again :  ''  But  although  the  judgment 
of  the  Court  of  New  York  naturally  carries  with  it  great 
weight,  it  seems  to  formulate  neither  good  law  nor  good 


The  opinion  of  Judge  Hunt,  referred  to  in  our  "  Current 
Topics,''  has  been  postponed  until  our  next  number,  it  having 
been  necessary  to  make  important  corrections  in  the  manu- 
script. 


confess  that  I  was  startled  by  the  mode  in  which  the  Judges 
in  the  case  cited  dealt  with  the  question.  They  seem  to  have 
thought  it  sufficient  to  say  that  the  contrary  yiew  to  theirs 
had  never  been  laid  down,  and  that  theirs  was  in  accordance 
with  the  English  common  law  in  1775,  at  the  era  of  the  sep- 
aration from  this  country,  disregarding  the  dicta  of  our  Judges 
since  then.  And  they  treat  the  precedent  of  the  sentence  in  the 
Tichbome  case  as  of  no  authority,  though  that  was  a  judgment 
of  several  Judges,  and  theirs  was  only  the  decision  of  three 
Judges  overruling  the  opinion  of  three  others."  This  extract 
ahows  with  how  little  care  and  how  much  bias  his  Lordship  has 
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read  the  opinion  of  our  Court.  So  far  from  having  "  thought 
it  sufficient  to  say 'that  the  contrary  view  to  theirs  had  never 
been  laid  down,"  the  Court  exhaustively  review  all  the  au- 
thorities, and  discuss  the  matter  upon  principle,  in  two 
opinions  of  31  pages,  on  the  point  in  question.  So  far  from- 
the  judgment  having  been  pronounced  by  three  Judges,  it 
was  the  unanimous  opinion  of  a  Court  of  seven;  while  that 
of  the  original  Tichbome  case  was  of  only  three,  we  believe, 
and  at  nisi  prius.  After  being  ** shocked"  and  ''startled" 
to  a  great  degree,  his  Lordship  discovers  ''that  the  judgment 
of  the  American  Court  proceeded  upon  a  view  different  from 
that  of  our  Courts;  that  different  offenses  should  not  be  pros- 
ecuted in  the  same  indictment."  It  is  sufficient  for  the  vin- 
dication of  the  remarks  of  our  Court  on  the  Tichbome  case 
to  say,  that  it  demonstrates  that  there  was  no  warrant  for  the 
Tichbome  sentence  in  the  English  common  law  prior  to 
April  19,  1775,  which  is  the  foundation  of  our  law,  and  that, 
as  our  Court  observes,  "the  practice  of  uniting  several 
Courts  in  an  indictment "  for  felony  "  is  a  departure  from  the 
ancient  practice."  We  a^D  aware  that  the  prevalent  English 
doctrine  has  been  sanctioned  in  remarks  on  the  Tweed  case 
by  Mr.  Bishop,  with  his  customary  violence,  and  by  Dr. 
Wharton,  with  his  customary  calmness.  It  must  be  remem- 
bered that  our  Court  does  not  deny  the  right  to  try  several 
misdemeanors  under  one  indictment,  but  only  the  right  to 
impose  a  greater  aggregate  punishment  than  is  permitted 
for  one. 


We  have  at  least  been  awarded  a  title.  The  Canada  Legal 
Neios  reports  a  case  in  which  was  maintained  the  right  of  an 
American  citizen  to  the  title  of  "Esquire."  The  Court  said 
in  effect  that  while  it  had  no  significance  in  the  United 
States,  yet  it  was  proper  to  use  it. 


We  have  been  compelled  to  again  issue  a  double  number. 
In  addition,  we  issue  a  supplement  containing  the  opinion  of 
Judge  Hunt  in  Meetz  vs.  Board  of  Supervisors  of  Alameda 
County. 
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Supreme  Court  of  California. 

Department  No.  2. 


[Filed  August  31,  1880.] 

No.   6538. 

O.  H.  HOAG,  Appellant, 


vs. 


KICHARD  HOWARD  et  al.,  Eespondents. 

SuFSBiOB  Titlx — Ukbkoobdss  Bebd — Attachment  Lisn.  Title  tinder  a 
deed  not  recorded  until  after  the  lien  of  an  attachment  has  been 
perfected  is  snpexior  to  title  acquired  onder  the  attachment  lien. 

Appeal  from  the  District  Court  of  the  Twenty-second 
Judicial  District,  Sonoma  County. 

JEl  L.  Whipple^a,nd  «/".  O.  Fressley,  for  appellant. 
George  Fearce,  for  respondents. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

In  this  cause,  which  was  an  action  to  recover  possession 
of  a  parcel  of  land,  the  only  question  presented  is  whether  a 
party  whose  title  is  made  out  by  a  deed  not  recorded  until 
after  the  lien  of  an  attachment  has  been  perfected  is  superior 
to  that  of  one  who  makes  title  by  conveyance  from  an  attach- 
ment creditor  who  has  recovered  judgment  in  the  action,  had 
execution  issued,  has  become  the  purchaser  at  the  execution 
sale,  and  received  the  Sheri£f's  certificate  and  deed.  The 
grantor  in  the  unrecorded  deed,  and  the  defendant  in  the  at- 
tachment suit,  is  the  same  person. 

It  is  conceded  that,  prior  to  the  adoption  of  the  Civil  Code, 
the  former  would  prevail.     {Plant  vs.  Smyth,  45  Cal.  161.) 

The  section  of  tne  Civil  Code  referred  to  as  changing  the 
role  is  1107,  and  is  in  these  words: 

"  Every  grant  of  an  estate  in  real  property  is  conclusive 
against  the  grantor;  also  every  one  subsequently  claiming 
under  him,  except  a  purchaser  or  incumbrancer,  who  in  good 
faith  and  for  a  valuable  consideration  acquires  a  title  or 
lien  by  an  instrument  that  is  first  dulv  recorded." 

The  lien  here,  as  we  have  stated,  is  claimed  under  a  writ 
of  attachment;  and  it  is  contended  that  the  writ  of  attachment 
is  an  instrument  in  the  sense  of  the  statute. 

Now  what  is  the  meaning  of  the  word  '*  instrument,^*  as 
used  in  the  section  referred  to  ?    To  ascertain  this,  the  pro- 
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visions  of  the  Civil  Code,  which  is  one  Act  of  th^  Legisla- 
ture, must  be  examined. 

In  examining  the  provisions  of  a  statute  in  order  to  ascer- 
tain its  meaning,  every  part  of  it  must  be  looked  to;  and 
where  a  word  or  clause  is  found  repeatedly  used  in  it,  it 
will  be  presumed  to  bear  the  same  meaning  throughout  the 
statute,  unless  there  is  something  to  show  that  there  is 
another  meaning  intended.  (Pitte  vs.  Shipley,  46  Cal.  16; 
see  also  Bobbim  vs.  0.  B.  R.  Co.,  32  Id.  472;  Oreen  vs.  WeUer, 
32  Miss.  650.)  ^  .  . 

If  we  look  ixm>  the  provisions  of  the  Code  in  which  the 
word  ** instrument"  is  used,  it  will  be  invariably  found  to 
indicate  some  written  paper  or  instrument  signed  and  deliv- 
ered by  one  person  to  another,  transferring  the  title  to  or  cre- 
ating a  lien  on  property,  or  giving  a  rmht  to  a  debt  or  duty. 
In  me  Title  (I\  of  Part  IV,  Second  Division^  in  which  the 
section  above  q^uoted  (1107)  is  found,  this  word  is  fre<juently 
employed.  It  is  used  in  the  following  sections  of  this  title: 
1063,  1056,  1059,  1091,  1093,  1094,  1095,  1106,  1107,  1110, 
1135,  1158,  1161,  1162,  1165,  1170,  1172,  1180,  1181,  1182, 
1183,  1185,  1186,  1188,  1190,  1193,  1195,  1196,  1197,  1198, 
1199,  1200,  1201,  1202,  1203,  1204,  1205,  1207,  1216,  1216, 
1227,  1228,  1229,  and  also  in  Sectons  709,  994,  1461,  1629, 
3087,  3413,  3414. 

A  cursory  perusal  of  these  sections  will  show  that  the 
word  has  the  meaning  above  attributed  to  it,  and  that  it  no- 
where embraces  the  case  of  a  writ  of  any  kind  issued  by  a 
Court  or  officer,  or  any  other  authority.  Eeference  is  par- 
ticularly made  to  Sections  1195  and  1216.  Section  1196 
relates  to  the  proof  of  the  execution  of  the  instrument,  and 
provides  that  it  may  be  proved  "by  the  party  executing  it, 
or  either  of  them."  Section  1215  defines  tne  meaning  of  the 
term  **  conveyance"  as  used  in  the  two  preceding  sections, 
as  embracing  ''every  instrument  in  writing  by  which  any 
estate  or  interest  in  real  property  is  created,  aliened,  mort- 
gaged, or  incumbered,  or  by  which  the  title  to  real  property 
may  be  aflfected,  except  wills." 

Section  1629  abolisnes  all  distinctions  between  sealed  and 
unsealed  instruments.  Title  2,  Part  2,  of  Division  4  is  en- 
titled ''Fraudulent  instruments  and  transfers."  In  Sec- 
tions 1459  and  3087,  the  word  "instruments"  has  "nego- 
tiable "  prefixed  to  it. 

The  sections  above  cited  show  that  the  signification  of  the 
word  "instrument,"  as  used  in  Section  1107,  is  correctly 
given  above.  In  fact,  the  word  "  instrument"  appears  to  be 
used,  as  suggested  by  Abbott  in  his  definition  of  tiie  word 
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(see  Abbott's  Law  Dictionary,  word  "instrument"),  as  an 
abbreviated  form  of  written  instrument,  the  word  written 
being  elided. 

It  is  provided  by  Section  1158  that  **  any  instrument  or 
judgment  affecting  the  title  to  or  possession  of  real  property 
may  be  recorded  under  this  chapter."  Now  it  is  manifest, 
from  the  quoted  words,  that  a  judgment  is  not  an  instrument 
within  the  meaning  of  the  Act.  If  it  were,  special  mention 
of  it  would  be  unnecessaiy,  as  it  would  be  comprehended  in 
the  word  instrument.  If  a  judgment  is  not  such  an  instru- 
ment, we  cannot  see  how  it  can  be  maintained  that  a  writ  is. 

Other  considerations  might  be  urged,  but  these  are  suffi- 
cient to  show  that  the  lien  by  attachment  is  not  such  a  one 
as  is  referred  to  in  Section  ll07  of  the  Civil  Code. 

As  a  deduction  from  the  above,  the  conclusion  results 
that  the  party  claiming  under  the  deed  not  recorded,  when 
the  attachment  lien  became  perfect,  must  prevail. 

The  Court  below  reached  tne  same  conclusion,  and  granted 
a  new  trial,  from  which  this  appeal  is  prosecuted.  This 
order  was  properly  made,  and  tne  order  appealed  from  is 
affirmed. 

We  concur:    Sharpstein,  J.,  Myrick,  J. 


In  Bank. 


[Filed  August  26,  1880.] 

No.  6724. 

M.  K.  C.  PULLIAM,  Kespondent, 

vs. 

JAMES  M.  BENNETT  et  al.,  Appellants. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict, Butte  County. 

Bdcher  &  Bdcher^  for  respondent. 
Burt  &  Hamilton,  for  appellants. 

By  the  Court: 

The  petition  for  the  hearing  of  this  cause  by  the  Court  in 
Bank,  is  denied.  We  think  the  judgment  rendered  by  De- 
partment No.  1,  affirming  the  order  of  the  District  Court 
granting  a  new  trial,  correct,  under  the  circumstances  ap- 
pearing in  the  record.  But  all  that  portion  of  the  opinion  of 
Department  No.  1,  respecting  the  Statute  of  Limitations  and 
the  constcnction  of  the  deeds  in  question,  is  withdrawn. 
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Depabtment  No.  1. 


[Filed  August  30,  1880.] 

No.  6587. 

T.  W.   SIGOURNET,  Eespondent, 
vs. 
MARKS  ZELLERBACH  et  al.,  Appellants. 

Lien — Skcitbitt.  Where  defendant  deposited  certain  stock  in  escrow  wi<h  a 
third  party  for  the  purpose  of  satisfying  plaintiff's  mortgage,  no  lien 
arose  in  plaintiff's  favor  upon  such  deposit — first,  beoaose  none  of  the 
stock  was  ever  accepted  by  the  plaintiff  as  security;  and  secondly,  be- 
cause it  was  deposited  in  escrow,  and  the  conditions  upon  which  it  was 
to  be  delirered  never  happened. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  Nevada  County. 

George  S.  Hupp  and  A.  B.  Dibblee,  for  respondent. 
Johnson  dh  Cross,  Irvine  &  LeBret&n,  and  Garber  &  Thorn- 
ton, for  appellants. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 
July  2,  1859,  the  defendant,  the  Eureka  Lake  Company,  a 
corporation,  executed  to  the  plaintiff  its  promissory  note  for 
the  sum  of  ten  thousand  dollars,  payable  July  2,  1860,  with 
interest  thereon  from  date  until  paid,  at  the  rate  of  two  and 
one-half  per  cent,  per  month;  and  to  secure  its  payment,  at 
the  same  time  executed  to  plaintiff  a  mortgage  upon  certain 

{)roperty  of  the  corporation,  described  in  the  mortgage  as 
ollows : 

''All  and  singular  those  certain  water  ditches,  flumes,  and 
aqueducts,  and  the  water  rights,  privileges,  easements,  and 
franchises  of  the  Eureka  Lake  Company,  situate,  lying,  and 
being  in  the  County  of  Nevada,  State  of  California,  owned 
and  possessed,  constructed,  and  constructing  by  the  Eureka 
Lake  Company  aforesaid,  including  therein  the  waters  of 
Canyon  Creek  and  its  tributaries,  the  French  lakes,  ravines, 
gulches,  and  creeks  on  the  line  of  said  ditch,  extending  from 
Canyon  Creek  to  Bloomfield  (formerly  Humbug  City),  and 
for  supplying  Eureka,  Mount  Zion,  Relief  Hill,  bloomfield, 
and  adjacent  towns,  with  water  for  mining  and  other  pur- 
poses, together  with  all  and  singular  the  ditches,  flumes, 
canals,  reservoirs,  water  rights,  ways,  and  rights  of  way, 
tenements,  hereditaments,  and  appurtenances  in  any  way 
appertaining  thereto,  with  the  rents,  issues,  and  profits 
thereof."  « 
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July  1,  1864,  the  plaintiff  commenced  this  action  to  fore- 
close the  mortgage,  the  complaint  being  in  the  usual  form  of 
such  actions. 

One  Zellerbach,  among  others,  was  made  a  party  defend- 
ant. All  of  the  defendants,  except  Zellerbach,  suffered  de- 
fault. Service  of  process  was  made  on  him  October  26, 
1877,  more  than  thirteen  years  after  the  filing  of  the  com- 
plaint. 

Intermediate  to  the  execution  of  the  mortgage  of  July  2, 
1859,  and  the  commencement  of  this  action,  the  Eureka  Lake 
Company  consolidated  its  water  rights,  ditches,  etc.,  with 
hke  property  of  the  Miners'  Ditch,  another  coporation,  and 
organized  a  new  one  under  the  name  of  the  Eureka  Lake 
Water  Company.  This  new  corporation  borrowed  of  the 
plaintiff,  about  me  9th  of  November,  1861,  the  sum  of  twelve 
thousand  dollars,  and  of  one  Mercellus  the  sum  of  twenty- 
ei^ht  thousand  dollars,  and  executed  to  the  plaintiff  and  Mar- 
cellus  its  two  several  promissory  notes  therefor,  to  secure  the 
payment  of  which  it  also  executed  to  plaintiff  and  Marcellus 
a  mortgage  on  its  property.  The  Eureka  Lake  Water  Com- 
pany also  became  largely  indebted  to  the  defendant  Zeller- 
Dach  and  other  persons;  and  for  the  purpose  of  paying  and 
discharging  such  debts,  it  duly  assigned  and  transferred  to 
Zellerbach,  subject  to  the  liens  of  the  plaintiff  (Zellerbach 
having  become  the  owner  of  the  twenty-eight  thousand  dollar 
note),  all  of  its  water  ri^ts,  ditches,  and  property. 

In  this  condition  of  affairs,  Zellerbach,  who,  in  addition  to 
the  property  above  mentioned,  was  the  owner  and  possessor 
of  certain  other  water  rights  and  ditches,  became  desirous 
of  organizing  a  corporation  in  the  State  of  New  York,  to 
which  he  might  sell  all  of  the  said  property.  To  accomplish 
this  purpose  it  became  necessary  to  free  the  property  of  all 
liens.  With  that  end  in  view,  he  (Zellerbach),  on  the  23d 
da^  of  August,  1865,  entered  into  and  executed  with  the 
plaintiff,  Sigoumey,  a  contract  in  writing,  by  which  the  re- 
spective parties  covenanted  with  each  other  as  follows :  Si- 
Kumey  agreed  that  he  would  forthwith  execute  to  Zeller- 
ch  assignments  of  the  note  and  mortgage  made  to  him  by 
the  Eureka  Lake  Company  on  the  2d  of  July,  1859,  and  of  the 
twelve  thousand  dollar  note  made  to  him  by  the  Eureka  Lake 
Water  Company  on  the  9th  of  November,  1861,  together  with 
his  (Sigoumey's)  interest  in  the  mortage  given  by  the 
Eureka  Lake  Water  Company  to  secure  the  payment  of  the 
note  last  mentioned  and  the  twenty-eight  thousand  dollar 
note  given  to  Marcellus;  and  further,  that  he  (Sigoumey) 
would,  immediately  upon  executing  the  assignments,  place  the 
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same,  together  with  the  said  notes  and  mortgages,  in  the 
hands  of  John  Parrott,  of  San  Francisco,  to  be  by  him  held 
in  escrow  and  delivered  to  Zellerbach  upon  the  performance 
of  the  following  conditions  on  the  part  of  Zellerbach,  which 
the  latter  agreed  to  perform — that  is  to  say :  Zellerbach 
agreed  that  immediately  upon  the  execution  of  the  aforesaid 
assignments  by  Sigourney,  and  the  deposit  thereof,  together 
with  the  said  notes  and  mortgages,  in  the  hands  of  Parrott, 
as  already  mentioned,  he  (Zellerbach)  would  execute  to  Si- 
gourney his  promissory  note  for  the  sum  of  $40,000,  payable 
in  gold  coin  nine  months  after  its  date,  with  interest  thereon 
at  tiie  rate  of  one-half  of  one  per  cent,  per  month  until  the 
maturity  thereof,  and  if  not  paid  at  maturity  the  said  note  to 
bear  interest  at  the  rate  of  one  and  one-quarter  per  cent,  per 
month  until  paid ;  and  also  that  he  (2iellerbach)  would  at  the 
same  time  execute  to  Sigourney  his  other  promissory  note 
for  the  sum  of  $10,000,  payable  in  gold  com  nine  months 
after  its  date,  with  interest  thereon  at  the  rate  of  one 
and  one-quarter  per  cent,  per  month  ;  and  further,  that 
he  (Zellerbach)  would  pay  or  cause  to  be  paid  the  interest 
on  said  forty  thousand  dollar  note  monthly,  and  on  said 
last  mentioned  ten  thousand  dollar  note  at  the  end  of 
every  three  months.  It  was  further  mutually  a^eed  be- 
tween the  respective  parties  that  in  the  event  Zellerbach 
should,  at  any  time  before  the  maturity  of  the  last  men- 
tioned ten  thousand  dollar  note,  befcome  desirous  of  paying 
the  same,  he  might  do  so  upon  giving  Sigourney  thirty  days* 
previous  notice  in  writing  of  such  desire.  The  agreement 
then  recites  that  "  whereas  it  is  the  intention  of  said  party  of 
the  second  part  (Zellerbach)  to  forthwith  proceed  to  organize 
a  corporation  for  the  purpose  of  carrying  on  and  conducting 
the  works  in  Nevada  and  Sierra  counties,  California,  hereto- 
fore owned  in  and  conducted  by  the  said  Eureka  Lake  Water 
Company  *  *  *  and  by  flie  Middle  Yuba  Canal  and 
Water  Company,  now  this  agreement  further  witnesseth,  and 
it  is  hereby  mutually  agreed  and  declared  by  and  between 
the  said  parties,"  in  substance,  that  the  assignments,  notes, 
and  mortgages  deposited  in  escrow  with  Parrott  should  re- 
main in  his  hands  as  security  for  the  payment  of  the  forty 
thousand  dollar*note  and  the  last  mentioned  ten  thousand 
dollar  note,  until  said  notes  should  be  paid  or  other  security 
given  as  next  mentioned — that  is  to  say:  If  Zellerbach  should 
deposit  with  Parrott  unincumbered  and  unassessable  stock 
of  the  corporation  he  contemplated  organizing  ''to  the 
amount  of  one-sixteenth  part  or  share  of  the  whole  capital 
stock,  as  collateral  security  for  the  payment  of  said  forty 
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thousand  dollar  note,  and  the  further  amount  of  one  sixty- 
fourth  part  or  share  of  said  stock,  likewise  unincumbered 
aod  unassessable,  as  collateral  security  for  the  payment  of 
said  ten  thousand  dollar  note,  then  and  in  such  case  it  shall 
be  lawful,  and  it  is  hereby  made  the  duty  of  said  Farrott  to 
receive  such  stocks  as  such  coUatersd  security,  and  imme- 
diately thereupon  to  deliver"  to  Zellerbach  the  assignments, 
notes,  and  mortgages  so  deposited  with  him  in  escrow ; 
"provided  always,  and  it  is  hereby  made  the  duty  of  said 
Parrott,  before  receiving  such  stock  as  securi^,  and  deliver- 
ing such  papers  so  deposited  with  him  as  aforesaid,  to  be 
folly  satisfied  that  the  titles  of  all  property  formerly  belong- 
ing to  the  Middle  Yuba  Canal  and  Water  Company 
and  the  Eureka  Lake  Water  Company  are  conveyed 
to,  and  the  same  fully  and  completel^r  vested  in,  the 
new  company  so  to  be  formed  as  aforesaid,  free  and  clear 
from  incumbrances  other  than  liens,  mortgages,  or  incum- 
brances held  or  controlled  by  said  company,  or  by  parties  in 
trust  for  it,  or  held  in  escrow  for  its  benefit." 

Provision  is  then  made  in  the  contract  for  the  disposition 
of  the  stock  in  the  event  of  the  payment  of  the  forty  and  ten 
Uionsand  dollar  notes,  and  also  for  its  disposition  in  the 
event  of  their  non-payment. 

The  provisions  of  me  contract  between  Sigoumeyand  Zel- 
lerbach have  been  thus  fully  stated,  because  necessary  to  a 
correct  understanding  of  the  case. 

The  Eureka  Lake  and  Tuba  Canal  Company  Consolidated 
was  subsequently  incorporated,  under  the  laws  of  the  State 
of  New  York,  and,  after  obtaining  leave  of  the  Court,  filed 
in  this  action  oh  the  29th  of  April,  1878,  its  complaint  in  in- 
tervention, wherein  it  is  alleged  that  in  the  year  1865  Zeller- 
bach had  succeeded  to  and  was  the  owner  of  the  property 
described  in  the  plaintiff's  mortgage;  and  being  desirous  of 
sellii^  it,  together  with  other  and  similar  property  in  the 
vicinity  thereof  by  him  either  owned  or  controlled,  and  the 
intervenor  being  desirous  of  purchasing  all  of  the  said  prop- 
erty, provided  me  liens  could  be  removed,  he  (Zellerbach) 
for  the  purpose  of  discharging  the  liens,  entered  into  the 
aforesaid  contract  with  Sigoumey;  and  that  in  pursuance  of 
its  terms  Sigoume^y'  executed  an  assignment  of  the  notes  and 
mortgages  as  provided  for  in  said  contract,  and  did  deposit 
the  same,  together  with  the  assignments  thereof,  in  the  hands 
of  John  Parrott ;  that  upon  the  making  of  the  said  deposit, 
2iellerbach  executed  to  Sigoumey  his  two  promissory  notes 
for  forty  thousand  dollars  and  ten  thousand  dollars  respect- 
ively,  as  provided  for  in  the  aforesaid  contract  of  August  23, 
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1865,  which  were  accepted  by  Sigoumey  and  have  been  ever 
since  held  by  him,  and  upon  which  Zellerbach  has  ap  to  and 
including  Februaiy  1,  1877,  paid  the  interest  as  provided  for 
in  said  contract  of  August  23,  1865;  that  in  further  compli- 
ance with  the  said  last  mentioned  contract,  Zellerbach  de- 
posited with  Parrott  one-sixteenth  of  all  the  capital  stock  of 
the  Eureka  Lake  and  Yuba  Canal  Company  Consolidated, 
unincumbered  and  unassessable,  as  collateral  security  for  the 
payment  of  the  forty  thousand  dollar  note,  and  one  sixty- 
fourth  of  all  said  capital  stock,  likewise  unincumbered 
and  unassessable,  as  collateral  security  for  the  payment 
of  the  ten  thousand  dollar  note,  as  in  the  said  con- 
tract provided;  that  Zellerbach,  in  brief,  kept  and  performed 
all  the  agreements,  covenants,  and  conditions  on  his  part 
provided  to  be  kept  and  performed  in  and  by  the  contract  of 
August  23,  1865;  that  Parrott,  before  receiving  the  stock  as 
security,  became  and  was  satisfied,  and  so  reported  to  the 
intei'venor  and  to  the  plaintiflF,  that  the  property  in  the  agree- 
ment mentioned  was  free  and  clear  of  incumbrances  and 
liens,  except  such  '*  as  were  held  by  the  intervenor,  or  by 
parties  in  trust  for  it,  or  in  escrow  for  its  benefit."  The 
complaint  in  intervention  further  charges  that  Zellerbach 
represented  to  the  intervenor  that  the  incumbrance!^  in  the 
agreement  of  August  23,  1865,  provided  for,  were  deposited 
for  him,  to  be  delivered  up  and  canceled  upon  the  convey- 
ance to  intervenor  of  the  property  of  the  Eureka  Lake  Com- 
gany,  the  Eureka  Lake  Water  Company,  the  Middle  Tuba 
!anal  Company,  and  certain  other  property,  and  upon  the 
issuing  and  deposit  with  Parrott  of  the  stock  as  aforesaid  for 
Sigoumey;  that  relying  upon  such  statements,  and  believing 
them  to  be  true,  the  intervenor  was  induced  thereby  to 
purchase,  and  did  on  December  20,  1865,  purchase  from 
Zellerbach,  and  take  from  him  a  deed  conveying  to  it  in  fee 
simple,  all  and  singular  the  property  in  the  contract  of 
August  23,  1865,  mentioned,  including  all  of  the  property 
embraced  in  the  mortgage  described  in  the  complaint;  that 
by  said  deed  of  conveyance  Zellerbach  warranted  and  bound 
himself  to  defend  the  title  to  the  property  conveyed  as  against 
all  liens,  incumbrances,  and  adverse  claims,  and  covenanted 
to  and  with  the  intervenor  that  all  of  the  said  property  was 
free  and  clear  from  liens  and  incumbrances  of  every  kind; 
that  the  conveyance  to  intervenor  was  duly  recorded,  of  all 
of  which  Parrott  and  Sigoumey  had  notice,  and  that  there- 
upon the  stock  was  issued  and  deposited  with  Parrott  for  plain- 
tiff, as  before  stated ;  that  Zellerbach  has  become  insolvent,  and 
is  unable  to  respond  to  intervenor  in  damages  if  the  mortage 


The  Pachio  Coast  Law  Journal.  191 

referred  to  in  the  complaint  is  foreclosed,  and  the  property 
therein  described  sold.  The  prayer  of  the  complaint  m  in- 
tervention is — ^first,  that  the  note  and  mortgage  described  in 
the  complaint  be  decreed  to  be  delivered  up  to  the  intervenor 
aod  canceled ;  second,  that  if  the  Court  find  that  the  said 
note  and  mortgage  were  not  duly  assigned  to  Zellerbach,  and 
that  he  is  in  equity  bound  to  satisfy  the  same,  that  it  will 
adjudge  the  interest  on  the  note  to  have  been  paid  to  January, 
1877,  and  as  against  the  intervenor  decree  the  two  thousand 
shares  of  the  capital  stock  of  the  Eureka  Lake  and  Yuba 
Canal  Company  Consolidated,  deposited  as  collateral  security 
with  Parrott,  to  be  first  sold  to  satisfy  the  amount  due  plain- 
tiff, if  any;  and  third,  for  general  relief. 

Zellerbach  admitted  the  averments  of  the  complaint  in  in- 
tervention by  failing  to  respond  to  them.  The  plain tiflF  an- 
swered, denying,  among  otner  things,  the  performance  on 
the  part  of  Zellerbach  of  the  covenants  and  conditions  of  the 
contract  of  August  23,  1865.  There  weire  also  other  plead- 
ings in  the  case — not,  however,  material  to  be  mentioned.  At 
the  trial  evidence  was  given,  to  which  no  objection  seems  to 
have  been  made,  upon  which  the  Court  below  found  that,  at 
the  time  of  the  making  of  the  a^eement  between  the  plantiff 
and  Zellerbach  in  August,  1865,  ''an  accounting  and  settle- 
ment were  had  between  them,  and  upon  such  accounting  it 
was  ascertained  and  agreed  (after  deducting  all  credits,  cash 
then  paid,  the  interest  from  2d  July,  1865,  to  19th  August, 
1865,  the  difference  in  value  between  gold  coin  and  legal 
tender  notes  of  the  United  States)  that  the  $12,000  note  given 
by  the  Eureka  Lake  Water  Company  was  fully  paid,  and 
there  remained  a  balance  due  to  the  plaintiff  on  the  promis- 
sory note  in  suit  the  sum  of  fifty  thousand  dollars  gold  coin. 
The  difference  between  the  value  of  gold  coin  and  said  legal 
tender  notes,  together  with  said  interest,  deducted  as  above 
stated,  was  about  $15,500,  which  sum  the  said  defendant 
Zellerbach  then  and  there  verbally  agreed  to  pay  to  the 
pUintiff." 

The  Court  also  found,  among  other  things,  that  about  the 
month  of  February,  1866,  Zellerbach  deposited  with  Parrott 
1250  shares  (beinfir  one-sixteenth)  of  the  capital  stock  of  the 
corporation  provided  for  in  the  contract  of  August  23, 
1865 — to-wit,  the  Eureka  Lake  and  Tuba  Canal  Company 
Consolidated — in  partial  compliance  with  the  said  agreement; 
and  further,  that  ne  never  deposited  with  Parrott  any  other 
or  greater  number  of  shares  of  said  stock  in  performance  of 
the  said  agreement,  or  on  account  thereof,  but  that  he  did 
place  in  the  hands  of  the  said  Parrott,  for  the  said  plaintiff. 
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about  September,  1867,  750  other  shares  of  said  stock  as  col- 
lateral security  for  the  payment  of  the  said  sum  ot  $15,500; 
tiiat  *'  the  said  Parrott  has  never  delivered  to  the  plaintiff  the 
said  1250  shares  of  stock,  nor  any  part  thereof  ;  nor  has  he 
delivered  to  the  said  defendant  the  two  notes  and  mortgages 
described  in  the  said  agreement,  and  deposited  with 
him  in  escrow,  nor  either  of  them,  nor  the  said  assign- 
ments thereof  placed  with  him  likewise  in  escrow,  nor 
either  of  them,  but  he  still  has  each  and  every  of  said  papers 
in  his  possession;  and  the  contingency  upon  which  me  as- 
signment of  the  note  and  mortgage  in  suit,  executed  by  plain- 
tiff, and  deposited  with  Parrott,  was  to  be  delivered  k)  the 
said  defendant  and  take  effect  as  a  transfer,  has  never  hap- 
pened. The  said  plaintiff  never  accepted  the  1250  shares, 
nor  the  750  shares,  nor  both  together,  as  security  nor  as  a 
compliance  with  the  agreement  aforesaid." 

The  Court  below  gave  judgment  for  the  plaintiff  for  the 
sum  of  $63,077.71,  being  the  amount  by  it  found  to  be  due 
on  the  note  mentioned  in  the  complaint,  including  costs;  and 
further  adjudged  and  decreed  that  the  1250  shares  of  the  stock 
of  the  Eureka  Lake  and  Yuba  Company  Consolidated,  in  the 
hands  of  Parrott,  be  delivered  to  the  Sheriff  of  Nevada 
County,  and  by  that  officer  sold,  and  the  proceeds  of  such 
sale  applied  to  the  payment  of  the  costs  of  this  action  and 
the  amount  of  the  plaintiff's  judgment,  and  that  the  excess, 
if  any,  be  paid  to  Zellerbach;  and  further,  that  in  the  event 
the  proceeds  of  the  sale  of  the  said  1250  shares  be  insuf- 
ficient to  pay  the  costs  of  this  action  and  the  amount  of  the 
plaintiff's  judgment,  then  the  whole  of  the  property  described 
in  the  mortgage  mentioned  in  the  complaint,  or  so  much 
tiiereof  as  may  oe  necessary,  be  sold  by  the  Sheriff,  and  the 
proceeds  applied  to  the  payment  of  the  residue  of  said  judg- 
ment and  costs. 

We  are  unable  to  discover  any  ground  upon  which  the  de- 
cree can  be  sustained.  It  is  a  cardinal  rule  that  the  plead- 
ings of  the  party  to  whom  relief  is  awarded  must  be  sufficient 
to  warrant  the  relief.  (Story  Eq.  Plead.,  Section  878;  Mafi- 
dran  vs.  Ooux,  51  Cal.  151 ;  Merder  vs.  LetviSy  39  Cal.  636  ; 
Collins  vs.  Bartlett,  44  Cal.  372  ;  Johnson  vs.  Mosa^  46  Cal. 
517;  Christian  College  vs.  Hendley,  49  Cal.  350  ;  Hayward  vs. 
NcUio^ial  Bank,  6  Otto,  615  ;  Bradley  vs.  Aldrich,  40  N.  T. 
604.)  In  this  case  the  plaintiff's  complaint  makes  no  refer- 
ence whatever  to  the  shares  of  stock  of  the  Eureka  Lake 
and  Yuba  Canal  Company  Consolidated.  Nor  was  there  any 
reason  whv  it  should.  The  plaintiff  certainly  had  no  lien 
upon  the  1260  shares  of  the  stock  as  security  for  the  pay- 
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ment  of  the  note  in  suit.     If  he  had  any  lien  on  the  stock  at 

all,  it  was  as  security  for  the  payment  of  the  forty  thousand 

(Mar  note;  but,  according  to  tne  findings  of  the  Court  below, 

he  had  no  lien  on  it  for  any  purpose,  for  reasons  presently  to 

be  stated. 

j  In  the  absence  of  a  lien  to  secure  the  payment  of  the  note 

I        sued  on,  it  is  obvious  that  the  plaintiff  was  not  entitled  to  a 

I        decree  directing  the  sale  of  the  stock  and  the  application  of 

the  proceeds  to  its  payment. 
I  It  is  said,  however,  that  the  decree,  in  so  far  as  it  directs 

the  sale  of  tiie  stock,  was  not  made  for  the  benefit  of  the 

!>laintiff,  but  that  it  was  ''  so  decreed  because  the  admitted 
acts  showed  that  Zellerbach  had  bound  himself  to  satisfy 
the  mortgage,  had  in  part  kept  his  agreement,  and  had  be- 
come insolvent." 

We  cannot  see  how  the  fact  that  Zellerbach  had  bound 
himself  with  the  intervenor  to  satisfy  the  plaintiff's  mortgage, 
and  had  in  part  kept  his  a^eement,  and  become  insolvent, 
oonld  operate  to  create  a  hen  in  favor  of  the  plaintiff  or  of 
the  intervenor,  on  the  1250  shares  of  stock,  to  secure  the  pay- 
ment of  the  note  described  in  the  complaint. 

This  is  not  a  case  where  one  party  has  a  lien  on,  or  inter- 
est in,  two  funds  or  two  pieces  of  property,  for  a  debt,  and 
another  party  has  a  lien  on,  or  an  interest  in,  one  only 
of  the  funds  or  pieces  of  property,  and  seeks  in  equity  to 
compel  the  former  to  resort  to  the  other  fund  or  piece  of 
property,  in  the  first  instance,  for  satisfaction  ;  but  here,  on 
the  contrary,  and  as  already  observed,  the  plaintiff  riever  had 
any  lien  on  the  stock  to  secure  the  debt  sought  to  be  re- 
covered by  this  action.  Under  such  circumstances,  we  know 
of  no  principle  which  would  authorize  a  decree  directing  the 
Bale  of  the  stock  for  the  payment  of  the  debt,  whether  it  be 
made  for  the  benefit  of  the  plaintiff,  or  the  subsequent  pur- 
chaser of  the  property  whicn  vmjs  mortgaged  to  secure  its 
pavment. 

There  is  another  reason  for  the  same  conclusion,  even  if  it 
be  conceded  that  resort  can  be  had  in  support  of  the  decree, 
to  the  complaint  in  intervention.  That  pleading,  as  we  have 
Been,  alleges,  among  other  things,  full  compliance  on  the 
part  of  ^llerbach  with  all  the  agreements,  covenants,  and 
conditions  of  his  contract  with  Sigoumey,  of  date  August 
5B,  1865.  If  its  averments  are  true,  it  would  follow,  of 
course,  that  2iellerbach  was  entitled  to  the  surrender  of  the 
note  and  mortgage  mentioned  in  the  complaint,  as  also  the 
notes  and  mortgage  made  to  him  and  Marcellus  by  the  Eureka 
Lake  Water  Company  for  cancellation ;    and  the  plaintiff 
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would  not  be  entitled  to  any  relief  in  this  action.  It  would 
seem  plain,  therefore,  that  if  the  complaint  in  intervention 
be  looked  to  in  support  of  the  decree,  so  far  from  supporting 
it,  the  alleg^ations  there  found  would  show,  if  established, 
that  the  plaintiff  was  not  entitled  to  recover  anything. 

The  Court  below,  however,  contrary  to  the  allegations  of 
the  intervenor,  found  as  a  fact  that  none  of  the  stock  was 
ever  accepted  by  plaintiff  as  security  or  as  a  compliance  with 
the  contract  of  August  23,  1865 ;  that  it  was  deposited  only 
in  escrow,  and  that  the  contingency  upon  which  the  transfer 
was  to  take  effect  has  never  happened.  According  to  these 
findings,  no  lien  could  have  ansen  in  plaintiff's  favor  upon 
such  deposit — ^first,  because  none  of  the  stock  was  ever  ac- 
cepted by  the  plaintiff  as  security;  and  secondly,  because  it 
was  deposited  in  escrow,  and  the  conditions  upon  which  it 
was  to  be  delivered  never  happened.  The  delivery,  there- 
fore, never  became  absolute,  and  the  stock  continued  as  un- 
affected by  any  lien  as  though  it  had  remained  in  Zeller bach's 
pocket. 

Judgment  and  order  reversed,  and  cause  remanded  to  the 
Court  below  for  a  new  trial,  as  of  date  May  20,  1880. 

We  concur:  McKinstry,  J.,  McEee,  J. 


Department  No.  2. 


[Filed  September  1,  1880.] 

No.  6825. 

JANE  M.  WINANS,  Appellant* 

vs. 

R.  J.  CHENEY  et  al.,  Respondents. 

Ambiouitt  of  Dksobiption  im  Debd — QuAKTiTT.  The  quantity  of  land  men- 
tioned in  a  deed  is  no  desciiption;  but  when  boundaries  are  doubtful 
in  themselves,  quantity  often  becomes  the  controlling  fact,  and  makes 
the  metes  and  bounds  certain. 

Appeal  from  the  District  Court  of  the  Twenty-second  Jn- 
dicial  District,  Sonoma  County. 

Winana,  Belknap  &  Oodoy^  for  appellant. 

Wm,  B.  Bliss  and  E.  S,  LtppUt,  for  respondents. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 
The  action  was  ejectment,  brought  to  recover  a  parcel  of 
land  in  Sonoma  County.   The  cause  was  tried  by  the  Court, 
and  judgment  passed  for  defendtmts.     Plaintiff  moved  for  a 
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new  trial,  which  was  denied,  and  plaintiff  appealed  from  the 
judgment  and  order  denying  his  motion. 

Tne  main  question  argued  relates  to  the  western  boundary 
of  a  parcel  of  land  conveyed  by  M.  G.  Vallejo  to  one  Hiram 
Leonard  on  the  20th  day  of  "October,  1857,  under  which 
plaintiff  claims.  There  appear  to  be  two  ranges  of  hills  or 
mountains,  one  lying  east  of  the  other.  The  east  range  is 
the  higher  of  the  two.  Plaintiff  contends  that  the  western 
boundajry  of  the  tract  is  a  line  running  along  the  summit  of 
the  western  range.  Defendants  contend  that  the  western  boun- 
dary is  a  line  running  along  the  summit  of  the  eastern  ridge. 
If  the  contention  of  the  plaintiff  is  correct,  she  is  entitled  to 
recover,  inasmuch  as  the  line  running  on  the  summit  of  the 
western  range  would  include  the  parcel  of  land  claimed  by 
defendants.  If  the  view  urged  by  defendants  is  the  true  one, 
plaintiff  must  fail,  and  the  judgment  and  order  appealed 
from  must  stand. 

The  question  as  to  the  proper  location  of  the  line  was  fully 
discussed  on  the  argument,  and  reference  was  made  quite 
fully  to  the  testimony  in  the  cause.  We  have  examined  this 
testimony  carefully,  and  cannot,  after  full  consideration, 
conclude  that  the  decision  of  the  Court  below  is  not  correct. 

An  oj)inion  of  the  learned  Judge  of  the  Court  a  quo  is 
printed  in  the  record.  It  satisfies  us  that  the  question  above 
stated  was  elaborately  examined  by  him,  and  every  phase  of 
it  fully  investigated.  We  cannot  discover  ajiy  misapplication 
of  the  rules  laid  down  by  jurists  for  the  determination  of 
questions  of  this  character.  The  evidence  disclosed  an  am- 
biguity as  to  the  range  of  mountains  referred  te.  The  deed 
described  the  land.  In  it  the  statement  appeared  that  the 
land  described  contained  "  one  thousand  and  fifty-six  acres, 
more  or  less."  It  was  testified  te  by  a  witness,  who  was  a 
surveyor,  that  he  had  made  an  accurate  survey  of  the  Leon- 
ard tract  as  claimed  by  plaintiff  and  defendants;  that,  as 
claimed  by  the  former,  his  survey  made  it  1737  13-100  acres; 
by  the  latter,  1067  19-100  acres. 

In  regard  te  this  matter,  the  learned  Judge,  in  his  opinion 
above  mentioned,  says  that  the  (quantity  indicates  the  high- 
est ridge  as  the  range  of  mountains  referred  te  in  the  deed. 
He  proceeds  thus: 

**  Quantity  of  course,  of  itself,  is  no  description.  It  does 
not  give  boundaries,  of  course;  therefore  metes  and  bounds 
will  prevail  where  there  is  a  conflict.  But  when  boundaries 
are  aoubtful  in  themselves,  quantity  often  becomes  the  con- 
trolling fact.  It  often  makes  the  metes  and  bounds  certain. 
The  quantity,  taking  the  eastern  ridge  as  the  boundary,  ap- 
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proximates  the  quantity  mentioned  in  the  deed,  being  eleven 
acres  more  than  the  deed  calls  for.  Taking  the  western  ridge 
for  the  boundary,  it  adds  680  acres — ^nearly  two-thirds  as 
much  more — to  the  deed." 

Such  a  discrepancy  should  not  be  disregarded  in  arriving 
at  the  proper  location  of  the  disputed  boundary  under  the 
circumstances  disclosed  in  the  case.  In  our  opinion  the  evi- 
dence sustains  the  findings. 

The  adoption  of  the  eastern  ridge  as  the  boundary  led  to 
a  judgment  for  defendants. 

We  have  examined  the  other  points  discussed,  and  can 
find  nothing  erroneous  in  the  conclusion  reached  by  the 
Court  below. 

The  judgment  and  order  are  affirmed. 

We  concur:  Sharpstein,  J.,  Myrick,  J. 


Depabtment  No.  2. 


[Filed  August  23,  1880.] 

No.  6603. 

GEORGE  C.  PEEKINS  et  al..  Appellants, 

vs. 

HIRAM  ECKERT,  Respondent. 

iMSTBUcnoNs.  Whether  an  instrument  is  to  be  regarded  as  an  absolate  bill 
of  sale  of  personal  property  or  was  executed  as  security  for  an  existing 
indebtedness,  and  the  evidence  is  conflicting,  it  is  the  province  of  the 
jury  to  determine  the  question;  and  an  instruction  that  it  was  not  to 
be  regarded  as  security  from  a  preponderance  of  the  evidence,  unless 
'*  both  parties  so  UTider stood  ii,"  is  erroneous. 

PoessssioN— OwNEBSHiP.  A  proposition  that  if  wheat  was  shipped  in  the 
name  of  plaintiffs,  and  bills  of  lading  taken  in  their  name  with  their 
knowledge  and  consent,  that  t)iey  were  then  in  possession  and  were 
owners  of  it,  is  not  law. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
Distact,  Butte  County. 

Belcher  &  Bdcher^  for  appellants. 

Jo  Hamilton,  J.  M.  Burt,  and  Gray  &  Oale,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
The  plaintiffs  brought  this  action  as  partners  on  the  29th 
of  January,  1878,  to  recover  from  the  defendant  the  amount 

Purporting  to  be  due  on  a  promissoir  note  for  $1,000,  bearing 
ate  on  the  21st  of  September,  1880,  payable  one  day  after 
date,  and  on  alleged  indebtedness  of  13,439.80,  balance  due 
on  account  for  goods,  wares,  merchandise,  etc. 
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The  defendant  by  answer  admitted  the  execution  of  the 
note,  but  denied  that  it  was  due  when  suit  was  commenced. 

Defendant  further  pleaded  that  on  the  17th  day  of  Novem- 
ber, 1877,  there  was  due  to  plaintiffs  a  balance  of  account 
amounting  to  $3,424.60,  the  amount  due  on  the  account  having 
been  reduced  to  the  sum  above  mentioned  by  payment  made 
before  the  17th  of  November,  1877;  that  on  the  day  last 
named,  the  defendant,  on  payment  of  this  balance,  executed 
to  plaintiffs  his  promissory  note  for  the  amoimt  of  such 
balance,  and  that  this  note  was  accepted  by  plaintiffs  in  full 
payment  and  satisfaction  of  the  balance  due  on  the  account 
above  mentioned.  The  answer  of  defendant  further  states 
that  afterwards,  on  the  same  day,  defendant,  at  plaintiffs'  re- 
quest, executed  to  them  a  bill  of  sale,  of  which  the  following 
IS  a  copy: 

"Oroville,  November  18,  1877. 

"  This  is  to  certify  that  I  have  this  day  sold  to  Perkins, 
Logan  &  Co.  5227|  sacks  of  wheat,  weighing  697,930  pounds. 
This  wheat  is  stored  in  the  warehouse  of  the  Grangers*  Union 
of  San  Joaquin  Yallev,  at  Stockton,  California.  This  sale  is 
subject  to  my  indebtedness  at  this  date  to  the  Stockton 
Savings  Bank,  as  per  my  note  in  their  possession. 

"  Hiram  Eckebt. 

"Witness:  Milton  J.  Green." 

The  answer  then  proceeds  to  state  thac,  in  consideration  of 
the  execution  of  this  bill  of  sale  to  the  plaintiffs,  the  plaintiffs 
agreed  to  assume  and  pay,  and  did  assume  and  pay,  all  of 
defendant's  "  indebtedness  to  the  said  Stockton  Savings  and 
Loan  Society,  as  per  his  said  note  then  in  its  possession;*' 
and  that  plaintiffs  further  agreed  to  co^sider  paid  and  dis- 
charged ail  aecounts  and  demands  against  defendant,  es- 
pecially the  balance  of  account  above  mentioned  and  the  note 
executed  by  defendant  for  and  on  account  of  such  balance, 
and  certain  other  promissory  notes  then  owned  and  held  by 

Slaintiffs  against  defendant;  and  that  plaintiffs  did  thereupon 
eliver  the  notes  to  defendant. 

Defendant  then  proceeded  to  se't  up  a  counter  claim  for  the 
sum  of  $368  for  services  rendered  plaintiffs,  and  as  a  cross- 
oomplaint  averred  that  on  the  25th  day  of  November,  1876, 
he  executed  to  the  plaintiffs  a  chattel  mortgage  on  the  crop 
of  wheat,  barley,  and  hay  growing  upon  a  parcel  of  land  in 
the  County  of  Butte  to  secure  the  payment  by  defendant  to 
plaintiffs  of  the  sum  of  17,128.65  on  the  29th  of  May,  1877, 
with  interest,  according  to  the  true  intent  and  meaning  of  a 
promissory  note,  executed  by  defendant  to  plaintiffs,  dated 
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29th  of  November,  1876,  and  due  six  months  after  date,  for 
the  stun  above  mentioned  with  interest,  etc.,  and  such  ad- 
vances as  should  be  made  bj  plaintiffs  to  defendant  during 
the  continuance  of  the  mortgage  ;  that  by  the  terms  of  the 
said  mortgage  the  defendant  agreed  to  carefullv  tend  and 
protect  these  crops  while  growing  and  until  fit  for  harvest, 
and  then  faithfully  and  without  delay  harvest,  thrash,  clean, 
and  ^ck  the  same,  and  deliver  them  immediately  into  the 
possession  of  the  plaintiffs,  to  be  held  and  disposed  of  by 
them  for  the  payment  of  the  debts  secured. 

There  are  other  conditions  in  the  mortgage  which  need  not 
be  stated  here,  as  they  have  no  bearing  on  the  questions  to 
be  determined  in  the  cause. 

The  defendant  further  stated  that  he  fully  performed  all 
the  covenants  and  conditions  contained^  in  the  mortgage  con- 
tract by  him  to  be  performed;  that  he  carefully  tended  and 
harvested  the  crops;  that  he  thrashed  and  sacked  them  and 
delivered  them  into  the  hands  of  the  plaintiffs,  to  be  held 
and  disposed  of  as  required  by  the  terms  of  the  mortgage; 
that,  bv  reason  of  the  negligence  and  carelessness  of  the 
plaintiffs,  644  sacks  of  the  wheat  delivered  to  them,  of  the 
value  of  $1,798.69,  were  wholly  lost  and  destroyed,  to  his 
damage  in  the  amount  just  mentioned;  that  on  a  settlement 
of  accounts  between  him  and  plaintiffs  they  are  indebted  to 
him  in  the  sum  of  $1,123.69,  for  which  he  asks  judgment. 

The  plaintiffs  answered  the  cross-complaint,  in  which  they 
denied  the  delivery  of  any  grain  whatever  to  them,  or  either 
of  them,  at  any  time,  or  that  defendant  lost  any  wheat  what- 
ever by  the  negligence,  carelessness,  or  any  act  of  them  or 
either  of  them.  They  admit  the  execution  of  the  mortgage  as 
alleged,  and  aver  that  on  the  20th  of  July,  1877,  defendant 
borrowed  of  the  Grangers'  Union  of  San  Joaquin  Valley,  at 
Stockton,  upon  his  promissory  note  endorsed  by  them,  the 
sum  of  $10,000  for  his  own  use  and  benefit;  that  to  secure 
the  payment  of  this  indebtedness,  defendant,  in  the  month 
of  August,  1877,  shipped  by  the  California  and  Oregon  Bail- 
road,  from  Nelson's  Station  to  the  Grangers'  Union  above 
mentioned,  at  Stockton,  6257 1  sacks  of  wheat;  that  those  sacks 
of  wheat,  and  no  more,  were  received  by  the  Union  at  Stock- 
ton, and  stand  at  that  place  in  the  name  of  plaintiffs  for  defend- 
ant's use  and  benefit,  and  to  secure  the  payment  of  the  note 
above  mentioned;  that  on  the  15th  of  October,  J 877,  the  de- 
fendant was  indebted  to  the  Union  in  the  sum  of  $12,647.53 
for  monevs  lent  and  advanced,  interest  due,  and  freight  paid 
by  it  for  his  use  and  benefit,  and  to  pay  this  indebtedness  he 
borrowed  of  the  Stockton  Savings  and  Loan  Society  at  Stock- 
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ton  the  same  sum;  that  at  that  time  the  wheat  above  men- 
tioned was  in  the  store-house  of  the  Union  at  Stockton, 
stored  in  the  name  of  the  plaintiffs;  that  to  enable  the  de- 
fendant to  borrow  this  sum  they  transferred  the  wheat  to 
the  defendant;  that  to  secure  the  payment  of  the  sum  bor- 
rowed, defendant  transferred  the  wheat  to  the  Loan  Society 
above  mentioned;  that  on  the  29th  of  January,  1878,  the 
Loan  Society  sold  the  wheat  to  pay  the  indebtedness  of  de- 
fendant above  stated,  and  fully  accounted  to  the  defendant 
for  all  of  it.  They  further  aver  that  they  never  had  in 
their  possession  or  in  their  name  or  under  their  control,  at 
any  time,  any  of  the  wheat  referred  to,  save  the  5257J  sacks 
which  were  stored  at  Stockton  by  defendant  in  their  names; 
that  no  part  of  this  wheat  was  hauled,  shipped,  or  stored  by 
them,  or  either  of  them;  that  the  grain  was  under  the  con- 
trol and  management  of  defendant;  that  defendant  never 
shipped  more  than  6257^  sacks  of  wheat.  They  deny  that 
the  indebtedness  set  forth  in  the  complaint  was  ever  paid  or 
discharged,  and  aver  that  it  is  now  owing  to  them. 

On  the  trial  the  jury  rendered  a  verdict  for  defendant  for 
$963.47,  on  which  judgment  was  entered.  Plaintiffs  moved 
for  a  new  trial.  .  The  motion  was  denied,  and  this  appeal  is 
prosecuted  from  the  judgment  and  order  denying  a  new 
trial. 

The  Court,  at  the  request  of  defendant,  gave  several  in- 
structions to  the  jury  which  the  appellants  contend  are  erro- 
neous. These  instructions  are  the  first,  third,  and  sixth. 
The  first  instruction  is  in  these  words : 

'*  First.  The  plaintiffs  admit  the  execution  of  the  bill  of 
sale  of  the  wheat  set  out  in  defendant's  answer.     It  pur- 

Sorts  on  its  face  to  be  an  absolute  sale  of  the  wheat  therein 
escribed,  and  you  should  find  it  to  be  an  absolute  sale  of 
the  wheat,  unless  it  has  been  made  to  appear  from  a  prepon- 
derance of  the  testimony  that  it  was  given  as  security,  and 
Uiat  both  parties  so  understood  it." 

This  instruction  was  erroneous.  There  was  evidence  on 
the  one  hand  that  the  document  referred  to  was  an  absolute 
sale,  and  on  the  other  that  it  was  given  as  security  for  an 
existing  indebtedness.  The  fact,  then,  to  be  determined  by 
the  jury  was  whether  the  bill  of  sale  represented  an  abso- 
lute sale  of  the  wheat,  or  was  executed  as  security.  This 
issue,  like  all  issues  in  civil  cases,  was  to  be  determined  by 
the  jury  from  a  preponderance  of  the  evidence.  ^C.  C.  P., 
Section  2061,  Subdivision  5.)  A  direction  to  tnis  effect 
would  have  been  correct;  but  the  last  clause  in  the  instruc- 
tion was  in  effect  a  direction  to  the  jury  that  whether  the 
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bill  of  sale  was  taken  as  security  was  not  to  be  determined 
upon  a  preponderance  of  the  evidence,  unless  ^'both  parties 
80  understood  it.''  By  this  instruction,  if  the  jury  came  to 
the  conclusion  that  plaintiffs  understood  it  to  be  taken  as 
security,  and  the  defendant  did  not  so  understand  it,  they 
were  directed  to  find  it  to  be  an  absolute  sale.  Such  instruc- 
tion withdrew  from  the  jury  the  full  consideration  of  the 
evidence  upon  the  issue  on  which  they  were  to  pass,  and  in 
our  judgment  cannot  be  upheld. 

Instructions  third  and  sixth  are  as  follows : 

**  Third,  If  you  find  from  the  evidence  that  the  defend- 
ant delivered  four  car-loads  or  644  sacks  of  wheat  to  plain- 
tiffs, and  that  plaintiffs  employed  the  railroad  company  to 
transport  the  same  to  Stockton,  in  San  Joaquin  County,  and 
that  sai'd  wheat  was  lost  or  destroyed  by  reason  of  the  neg- 
ligence or  carelessness  of  said  plainti£(|9  or  their  employees, 
then  in  making  up  your  verdict  you  should  allow  to  the  de- 
fendant the  full  value  of  said  wheat  at  the  time  it  was  so 
lost  or  destroyed." 

''Sixth.  If  the  wheat  referred  to  in  the  evidence  was 
shipped  on  the  railroad  in  the  name  of  plaintiffs,  and  bills 
of  lading  taken  in  their  name  with  their  knowledge  and  con- 
sent, then  they  were  in  the  possession  and. were  the  owners 
thereof,  and  liable  for  any  loss  resulting  from  their  careless- 
ness or  negligence,  or  the  carelessness  of  their  agents  or 
employees.' 

There  was  no  evidence  showing,  or  tending  to  show,  that 
plaintiffs  ever  employed  the  railroad  company  to  transfer 
the  wheat  referred  to  in  the  third  instruction  to  Stockton. 
The  harvesting,  cleaning,  sacking,  handling,  and  shipping 
the  wheat  were  left  entirely  to  defendant,  who  was  at  that 
time  interested  in  the  wheat  as  mortgagor.  The  receipts  of 
the  railroad  company  for  the  wheat  were  taken  by  the  de- 
fendant at  or  about  the  time  it  was  shipped,  and  afterwards 
delivered  by  the  defendant  to  the  plaintiffs.  The  plaintiffs 
had  nothing  to  do  with  the  shipping  of  the  wheat.  This 
was  wholly  attended  to  by  the  defendant.  The  shipments 
were  made  in  the  name  of  the  plaintiffs  by  defendant,  and 
very  properly  so,  as  plaintiffs  were  the  mortgagees  of  the 
wheat;  but  we  find  no  evidence  that  they  had  anything  to  do 
with  the  shipping  and  obtaining  the  receipts.  There  is 
nothing  in  the  case  tending  to  show  that  the  plaintiffs  knew 
that  the  receipts  were  taken  in  their  names  until  they  were 
handed  to  them  by  the  defendant,  and  the  evidence  tends 
to  show  that  the  wneat  had  reached  Stockton  before  the  re- 
ceipts w^re  handed  to  them.     We  cannot  see  that  the  evi- 
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dencd  tends  to  show  anything  more  than  a  constructive  de- 
livery to  the  plaintiffs.  There  was  no  evidence  which  au- 
thorized the  Court  to  submit  to  the  jury  the  question 
whether  or  not  the  plaintiffs  employed  the  railroad  company 
to  transport  any  wheat  to  Stockton,  nor  was  there  evidence 
tending  to  show  any  such  delivery  to  the  i)laintiffs  as  would 
render  them  liable,  as  is  affirmed  in  the  instruction.  The 
instruction  was  therefore  erroneous.  (Mecham  vs.  McKay, 
37  Cal.  154;  Oonlin  vs.  Bailroad  Company^  36  Cal.  404; 
People  vs.  Besi,  39  Cal.  690;  Mendelsohn  vs.  Anaheim  Light 
Company,  40  Cal.  657.) 

In  the  sixth  instruction  the  Court  affirms  as  law  the  prop- 
osition that  if  the  wheat  was  shipped  in  the  ixame  of  plaiii- 
tiffisy  and  bills  of  lading  taken  in  their  name  with  their 
knowledge  and  consent,  that  they  were  then  in  possession, 
and  were  owners  of  it.  On  the  facts  embraced  in  the  prop- 
osition the  liability  of  plaintiffs  is  deduced.  But  the  prop- 
osition is  not  law,  and  in  this  the  instruction  is  erroneous. 

The  judgment  and  order  denying  a  new  trial  are  reversed, 
and  the  cause  remanded. 

We  concur:  Sharpstein,  J.,  Myrick,  J. 


In  Bank. 


[Filed  August  31,  1880.] 
No.  6044. 

IRA  A.  HABPENDING,  Appellant, 

vs. 

HARRIS  METERS  et  al.,  Respondents. 

Wbohofitl  Conybbsiom  o»  Pbopsbtt — PiiEDOB — Statute  o»  Liicitations. 
A  right  of  action  accrues  in  favor  of  the  owner  of  goods  as  soon  as 
they  are  wrongfully  taken  from  his  possession,  or  wrongfully  con- 
yertedbyone  who  rightfully  came  into  possession  of  them;  and  he 
may,  at  any  time  within  three  years  thereafter,  maintain  aq  action  to 
recover  the  same  without  previously  making  any  demand. 

Appeal  from  the  District  Court  of  the  Nineteenth  Judicial 
Bisbrict,  San  Francisco  County. 

Warren  Oiney,  for  appellant. 

J.  C.  Boies  and  G.  L.  Ackerman,  for  respondents. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
By  the  findings  of  fact,  which  are  conceded  to  be  correct, 
it  appears  that  on  the  5th  day  of  April,  1873,  the  plaintiff 
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deposited  with  one  Baux,  at  San  Francisco,  certain  jewelry. 
In  about  one  month  thereafter,  the  plaintiff,  being  about  to 
leave  San  Francisco  and  go  to  St.  Louis,  demanded  her  jew- 
elry of  said  Baux;  and  he,  pretending  that  his  father  haa  the 
key  to  the  safe,  induced  her  to  leave  without  her  jewelry,  prom- 
ising to  forward  it  by  express  to  her  at  St.  Louis,  so  that  it 
would  reach  there  nearly  as  soon  as  she  would.  In  fact, 
however,  he  had  then  pawned  and  delivered  a  part  of  said 
jewelry  to  the  defendants,  who  were  pawnbrokers,  and  on  the 
17th  day  of  May,  1873,  he  pawned  and  delivered  a  part  of 
the  residue  of  said  jewelry  to  them,  and  on  the  following 
9th  of  July  he  pawned  and  delivered  the  entire'  residue 
thereof  to  them.  Baux  did  not  redeem  the  pledge;  and  on 
the  6th  day  of  June,  1874,  defendants  sold  it  in  the  manner 
provided  hj  law.  On  the  24:th  of  July,  1876,  plaintiff  de- 
manded said  jewelry  of  the  defendants,  or  its  value;  and  said 
demand  not  being  complied  with,  she  commenced  this  action. 
She  alleges,  among  other  things,  that  the  defendants,  on  the 
6th  day  of  June,  1874,  unlawfully  converted  and  disposed  of 
said  jewelry,  and  then  alleges  tnat  on  the  24th  day  of  July, 
1876,  she  demanded  it  as  above  stated.  The  judgment  de- 
manded is  for  the  possession  of  the  property,  or,^  if  that  can 
not  be  had,  for  the  value  of  it. 

One  of  the  allegations  of  the  answer  is  that  the  cause  of 
action  did  not  arise  or  accrue  within  three  years  before  the 
commencement  of  the  action,  and  that  it  is  barred  by  Sub- 
division 3  of  Section  338  of  the  Code  of  Civil  Procedure. 
The  Court  rendered  judgment  in  favor  of  the  defendant,  and 
from  that  judgment  the  plaintiff  appeals  to  this  Court. 

The  sole  question  which  we  have  to  consider  is  whether 
the  action  was  commenced  within  three  jea,r&  after  the  right 
of  action  accrued.  All  the  cases  agree  in  this,  that  a  right 
of  action  accrues  in  favor  of  the  owner  of  goods  as  soon  as 
they  are  wrongfully  taken  from  his  possession,  or  wrongfully 
converted  by  one  who  rightfully  came  into  the  possession  of 
them.  No  right  of  action  accrued  against  the  defendants  in 
this  case  until  they  took  the  plaintin^s  property  without  her 
assent;  and,  according  to  the  New  York  cases  and  deci- 
sions in  some  of  the  other  States,  no  right  of  action,  in  the 
absence  of  a  demand,  accrued  until  they  sold  it.  So  far  as 
we  are  advised,  neither  that  nor  the  opposite  doctrine  has 
ever  been  expressly  adopted  in  this  State.  We  are  there- 
fore at  liberty  to  adopt  the  doctrine  which  we  think  to  be 
the  more  reasonable. 

The  reason  of  the  New  York  rule,  as  stated  b^  Mr.  Jus- 
tice Bronson  in  Barrett  vs.  Wan^en,  6  Hill,  348,  is  that  "  a 
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man  who. innooentlj  purchases  property,  supposing  that  he 
should  acquire  a  good  title,  ougnt  not  be  subjected  to  an 
action  until  he  has  an  opportunity  to  restore  the  goods  to 
the  true  owner.'*  In  this  case  the  reason  of  the  rule  ceases, 
because  if  the  defendants  had  not  supposed  that  Baux  had  a 
good  title  to  the  property,  a  cause  of  action  would  have  ac- 
crued in  favor  of  the  plaintiff  at  the  moment  of  their  obtain- 
ing possession  of  it,  and  consequently  would  have  been 
barred  by  the  Statute  of  Limitations  when  this  action  was 
commenced.  It  clearly  was  not  the  intention  of  the  Courts 
which  laid  down  or  adopted  that  rule  to  place  an  innocent 
bona  Jide  purchaser  in  a  worse  position  than  an  original 
wrong-doer  would  occupy,  as  it  obviously  would  when  ap- 
plied to  a  case  like  that  now  before  us. 

Of  the  New  York  doctrine  Mr.  Justice  Cowen,  in  Barrett 
vs.  Warren,  supra,  says:  **I  will  not,  however,  deny  that 
an  exception  in  favor  of  the  taker,  where  he  is  a  bona  Jide 
purchaser  from  the  wrong-doer,  has  found  its  way  into  the 
Dooks;  nor  that,  however  discordant  it  be  with  established 
principles,  it  may  at  least  in  this  State  have  become  too  in-> 
veterate  to  be  displaced."  Again,  in  the  same  opinion,  he 
says:  ''The  result  is  that  no  English  adjudication  creates 
an  exception  in  favor  of  one  who  purchases  from  the  tortious- 
taker  of  another's  property."  He  further  expresses  the 
opinion  that  tiie  New  York  rule  originated  in  a  misconcep- 
tion of  the  English  cases  upon  the  subject.  In  this  view  of 
the  matter  he  is  sustained  by  Mr.  Justice  Metcalf,  whose 

3 pinion  was  concurred  in  by  Justices  Shaw  and  Dewey  in 
tanL^  vs.  Oaylord,  1  Cush.  536,  who,  in  referring  to  the 
remarks  of  Mr.  Justice  Cowen  that  the  rule  which  created 
an  exception  in  favor  of  a  bona  Jide  purchaser  might  have  be- 
come too  inverate  in  New  York  to  be  displaced,  says:  **  We 
are  not  embarrassed  hj  any  decisions  in  this  commonwealth 
which  are  discordant  with  established  principles;  and  there- 
fore we  deem  ourselves  not  only  warranted,  but  bound,  to 
decide  this  case  according  to  those  principles  which  we  find 
well  stated  by  Weston,  J.,  in  Oolvin  vs.  Bacon,  2  Fairf.  30-1, 
as  foUows:  '  Whoever  takes  the  property  of  another  with- 
out his  assent,  express  or  implied,  or  without  the  assent  of 
some  one  authorized  to  act  in  his  behalf,  takes  it,  in  the  eye 
of  the  law,  tortionsly.  His  possession  is  not  lawful  against 
the  true  owner.  That  is  unlawful  which  is  not  justified  or 
warranted  by  law;  and  of  this  character  may  be  some  acts 
which  are  not  attended  with  any  moral  turpitude.  A  party 
honestly  and  fairlv,  and  for  a  valuable  consideration,  ouys 
goods  from  one  who  has  stolen  them.     He  acquires  no  rights 
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under  his  purchase.  The  guilty  party  had  uo  rightful  pos- 
session against  the  true  owner,  and  he  could  convey  none  to 
another.  The  purchaser  is  not  liable  to  be  chained  crimi- 
nally, because  innocent  of  any  intentional  wrong;  but  the 
owner  may  avail  himself  against  him  of  all  civil  remedies  pro- 
vided by  law  for  the  protection  of  property.  If  the  bailee 
of  property  for  a  special  purpose  sells  it  without  right,  the 
purchaser  does  not  thereby  acquire  a  lawful  title  or  posses- 
sion. In  the  case  before  us  the  defendant  came  honestly  by 
the  horse,  but  he  did  not  receive  possession  of  him  from  one 
authorized  to  give  it,  and  is  therefore  liable  civHUer  to  the 
true  owner  for  the  taking  as  well  as  for  the  detention.' " 

Stanley  vs.  Cfaylord,  supra,  was  a  case  where  the  bailee  had 
mortgaged,  as  security  for  his  own  debt,  the  property  of  his 
bailor,  and  the  mortgagee  took  possession  of  it  under  his 
mortgage,  and  the  bailor  sued  the  mortgagee  in  trespass. 

In  Gmvin  vs.  Baoon,  supra,  the  plaintiff  bein^  the  owner 
of  a  horse,  bailed  him  to  A,  for  use  for  a  limited  period, 
under  the  expectation  of  a  purchase  by  the  latter.  During 
the  time  A,  lor  a  valuable  consideration  and  without  notice, 
sold  the  horse  to  B,  and  he  in  like  manner  to  the  defendant; 
and  the  Court  held  that  no  previous  demand  was  necessary  to 
enable  the  owner  to  maintain  replevin  against  the  last  pur- 
chaser. In  Michigan  and  Vermont  the  same  doctrine  pre- 
vails. 

In  WdU  vs.  Eaylan,  1  Swan  (Tenn.),  601,  it  is  distinctly 
held  that  where  the  possession  of  propertv  is  obtained  from 
one  who  had  no  right  to  transfer  it,  a  right  of  action  bv  the 
owner  against  the  transferee  accrues  as  soon  as  the  latter 
acquires  possession  of  it;  that  the  bare  taking  of  posses- 
sion under  such  circumstances  constitut-es  a  new  conversion 
on  the  part  of  the  person  taking  it,  and  that  from  the  time 
of  the  commission  of  that  act  the  statute  will  commence  run- 
ning. 

It  has  been  held  in  this  State  that  the  exemption  from 
bein^  sued  without  previous  demand  does  not  apply  to 
Sheriffs  who  seize  upon  execution  property  in  the  possession 
of,  but  not  belonging  to,  the  execution  debtor.  {Sedly  vs.  HaySy 
1  Cal.  160;  Boidtvare  vs.  Craddock,  30  Id.  190;  WeUman  vs. 
English,  38  Id.  583.)  Nor  to  an  execution  crediior  who  pur- 
chases at  Sheriff's  sale  property  so  seized.  (Sargent  vs. 
Stcnn,  23  Id.  359.)  Nor  to  a  purchaser  for  value  who  had 
notice,  before  he  removed  the  property,  sufficient  to  put 
him  upon  inquiry  as  to  the  true  owaerahip,  ev«n  though 
such  notice  was  not  reoeivMl  maiiX  fmaeikt  oi  the  purchase 
price.     (Scriber  vs.  Martin^  11  M.  i)08.)    None  of  these  oases 
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conflict  with  any  decision  made  elsewhere  upon  the  points 
involyed  in  them,  so  far  as  we  are  advised;  and  they  are  nofc 
cited  because  of  any  bearing  that  they  are  supposed  to  have 
upon  the  point  now  under  consideration,  but  merely  for  the 
purpose  of  showing  that  the  question  under  consideration  is 
an  open  one  in  this  State. 

It  will  be  observed  that  wherever  the  doctrine  of  exemp- 
tion prevails,  it  is  strictly  limited  to  what  are  termed  bona 
fide  purchasers  for  value  rtnd  without  notice.  ^ 

We  are  unable  to  perceive,  however,  that  a  person  can 
ever  be  considered  a  bona  fide  purchaser  of  goods  from  one 
who  has  no  right  to  sell  \n  a  case  where  the  rule  caveat  emp- 
tor applies.  The  law  imputes  notice  to  him.  Under  that 
rule  ne  is  not  only  put  upon  inquiry,  but  he  is  conclusively 
presumed  to  have  ascertained   the  true  ownership  of  the 

Sroperty  before  purchasing  it.     If  he  has  notice  in  fact,  no 
emand  upon  him  for  the  property  is  necessary  before  com- 
mencing the  action  to  recover  it.    If  he  is  chargeable  with 
constructive  notice,  the  result  in  all  other  cases  is  the  same. 
But,  as  we  have  before  stated,  the  operation  of  a  rule  which 
exempts  a  bona  fide  purchaser  from  being  sued  until  after 
demand  made,  is,  in  all  the  cases  to  which  it  has  been  applied, 
favorable  to  the  bona  fide  purchaser,  and  is  claimed  to  have 
been  devised  for  his  protection.     If  applied  to  this  case,  its 
operation  is  exactly  the  reverse  of  that.     To  hold  that  the 
statute  did  not  commence  running  in  favor  of  these  defend- 
ants from  the  time  of  the  delivery  of  the  goods  to  them,  be- 
cause at  that  time  they  were  conscious  of  no  wrong  doing, 
which  if  they  had  been  conscious  of  would  have  set  the 
statute  in  motion  in  their  favor,  involves  an  absurdity.     And 
when  one  construction  of  the  law  will  lead  to  absurd  conse- 
quences, and  another  will  not,  it  is  the  duty  of  the  Court  to 
adopt  the  latter.     One  construction  of  the  law  in  this  case 
would  have  set  the  statute  in  motion  at  the  time  of  the  deliv- 
ery of  the  goods  from  Baux  to  defendants  if  they  had  known 
that  he  was  not  the  owner  of  them ;  but  as  they  did  not  know 
that  fact,  the  statute  did  not  commence  running  until  they 
sold  or  otherwise  converted  the  goods.     That  is/more  favor- 
able to  the  mala  fide  than  to  the  bona  fide  purchaser.     But 
that  must  be  the  obvious  result  if  we  apply  to  this  case  the 
rale  contended  for  by  the  appellant.     We  are  unwilling  to 
give  a  conscious  wrong-doer   any    advantage  over  a  con- 
Btructive  wron^-doer.    And  the  rule  which  »we  shall  apply  in 
this  case  will  simply  have  the  effect  to  put  them  on  an  equal 
footing.    We  shall  hold,  in  accordance  with  the  rule  adopted 
in  Maine,  Michigan,  Vermont,  and  Massachusetts,  that  the 
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defendants  having  acquired  the  possession  of  plaintiff's  prop- 
erty by  and  through  the  tortious  act  of  Baux  ana  not  otherwise, 
such  possession  was  tortious  from  its  commencement,  and 
constituted  a  conversion  of  the  plaintiff's  property,  for  which 
she  mi^ht  at  any  time  within  three  years  thereafter  have 
maintained  an  action  without  previously  making  any  demand, 
and  that  the  omission  to  commence  an  action  within  that 
time  constituted  a  bar  to  this  action. 

Judgment  affirmed. 

We  concur:  McKinstry,  J.,  Boss,  J.,  Thornton,  J.,  Mor- 
rison, O.  J. 


DISSENTING    OPINIONS. 


L 


I  dissent.  I  think  that  the  rule  known  as  the  New  York 
rule  would  be  the  most  proper  rule  to  adopt  in  this  State, 
and  that  the  Statute  of  Limitations  should  be  held  to  have 
commenced  to  run  from'  the  time  of  the  sale  of  the  property 
by  the  pledgee.  .  Myrick,  J. 


I  am  of  the  opinion  that  the  j)laintiff 's  cause  of  action  is 
not  barred  by  the  Statute  of  Limitations. 

It  is  admitted  that  the  property  in  controversy  was  deliv- 
ered to  the  defendants  by  the  voluntary  trustee  of  the  plain- 
tiff in  the  month  of  May,  1873;  that  the  defendants  sold  it  on 
the  6th  of  June,  1874;  and  that  the  plaintiff  did  not  discover 
the  sale,  or  the  fact  that  the  defendants  had  got  possession 
from  her  trustee,  until  July,  1876. 

When  the  defendants  got  possession  in  1873  by  the  trans- 
action between  them  and  the  Baux,  they  became,  under 
Sections  2223,  2224,  and  2243  of  the  Civil  Code,  the  invol- 
untary trustees  of  the  property  for  the  benefit  of  the  owners^ 
and  subject  to  all  the  duties,  rights,  and  obligations  of  that 
relation.  In  taking  possession  of  the  property,  they  did 
not  take  it  bv  force  or  fraud  from  the  actval  or  virtual  pos- 
session of  the  plaintiff;  it  was  delivered  to  them  by  the 
voluntary  trustee.     The  taking  was  therefore  not  tortious. 

The  possession  thus  assumed  by  the  defendants  continued 
until  they  wrongfully  deprived  the  plaintiff  of  the  property 
b^  a  sale,  or  wrongfully  refused,  on  demand,  to  deliver  it  to 
him. 

At  the  time  that  the  plaintiff  discovered  the  transaction 
whereby  the  defendants  nad  got  the  possession,  the  property 
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was  not  then  in  Uieir  possession.  If  it  had  been,  it  would 
have  been  the  duty  of  the  defendants,  as  involuntary  trustees 
of  the  property,  to  have  delivered  it  to  the  plaintiff  on  de- 
mand. Befusal  to  do  so  would  have  been  a  breach  of  duty. 
Non-delivery  to  the  owner  after  notice  and  demand  is  a  con- 
version. But  the  defendants  had  sold  the  property,  ^nd  the 
sale  was  also  a  conversion;  but  the  plaintiff,  however,  was 
ignorant  of  the  sale,  and  did  not  discover  it  until  July,  1876. 
When  she  did  discover  it,  she  had  a  right  to  demand  of  the 
defendants  to  replace  the  property  sola  with  its  fruits,  or  to 
account  for  its  proceeds.  (Section  2237,  C.  C.)  In  either 
case  I  think  the  legal  presumption  is  that  the  owner  consents 
to  the  custody  and  use  of  her  property  until  she  discovers 
that  it  had  been  wrongfully  dealt  with;  and  that  a  conversion 
took  place  when,  upon  that  discovery,  the  trustee  refused  to 
deliver  or  account  for  it  on  demand. 

In  Alvord  vs.  Davenport^  43  Vermont,  30,  a  person  to 
whom  had  been  let  ahorse  and  bug^,  left  them  with  a  hotel- 
keeper  and  disappeared.  The  hotel-keeper  suspected  some- 
thing wrong,  but  did  not  know  who  or  where  the  owner  was, 
and  the  owner  did  know  where  his  property  was.  He  adver- 
tised for  it,  but  did  not  discover  anything  concerning  it 
until  more  than  five  years  had  elapsed,  when  he  heard  that 
the  property  was  in  the  possession  of  the  defendant,  the 
hotel-keeper.  He  went  ana  found  it  there,  and  identifying 
it  as  his  property,  he  demanded  it.  The  defendant  refused 
to  deliver  it,  and  the  owner  sued  him  in  trover,  and  the  Su-' 
preme  Court  of  Vermont  held  that  up  to  the  time  of  the  de- 
mand and  refusal  there  was  no  conversion. 

In  Wilkinson  el  al.  vs.  Verity,  6  L.  R.  C.  C.  P.  206,  ''where 
^oods  having  been  bailed  by  the  plaintiffs  to  the  defendant 
for  safe  custody  the  defendant  wrongfully  sold  them,  and  the 
plaintiffs,  more  than  six  years  after  the  date  of  the  sale, 
Deinff  ignorant  of  the  fact  of  its  having  taken  place,  de- 
manded the  return  of  the  goods,  which  the  defendant  refused, 
it  was  held,  in  an  action  of  detinue  for  the  goods,  that  the 
Statute  of  Limitations  ran  from  the  date  of  the  demand  and 
refusal,  and  not  from  that  of  the  sale,  inasmuch  as  the  plain- 
tiff in  such  a  case,  though  entitled,  if^  they  had  discovered 
the  sale,  to  sue  immediately  for  a  conversion  of  the  goods,  were 
also  entitled  to  elect  to  sue  upon  the  breach  of  the  bailee's 
duty  in  the  ordinary  course,  by  the  refusal  to  deliver  on  re- 
quest." 

I  think  that  the  plaintiff  in  the  case  in  hand  was  entitled 
to  judgment,  and  that  the  judgment  of  the  Court  below 
should  be  reversed.  McEee,  J. 
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Depabtkent  No.  2. 


[FUed  September  7,  1880.] 

No.  10,460. 

THE  PEOPLE,  Respondent, 

vs. 

JAMES  ANTHONY,  Appellant. 

Cbzicinai*  Law — Gibcumbtanxxai.  Eyidencb.  Where  there  is  a  reasonable 
doubt  as  to  one  of  the  facts  essential  to  establish  guilt,  it  is  the  duty 
of  the  jury  to  acquit.  It  is  not  sufficient  that  the  circumstances 
proved  coincide  with  the  hypothesis  sought  to  be  established  by  the 
prosecution,  but  they  must  include  to  a  moral  certainty  every  other 
hypothesis  but  the  single  one  of  guilt. 

IxMATXBiAii  TssTOCoMT,  ^hich  doos  not  in  any  manner  prejudice  the  de- 
fendant's case  before  the  jury,  is  no  ground  for  new  trial  on  ground  of 
error. 

Appeal  from  the  District  Court  of  the  Twenty-Second 
Judicial  District,  Mendocino  County. 

A.  L.  Hart,  Attorney-General,  for  respondent. 
McGwrvey  dt  Carothers,  Creed  Haymorui,  and  J,  K,  Cham- 
hers,  for  appellant. 

Morrison,  0.  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  tried  and  convicted  in  the  late  Dis- 
trict Court  of  Mendocino  County  of  the  crime  of  murder  in 
the  first  degree,  and  was  sentenced  to  imprisonment  for  life 
in  the  State  Prison. 

James  Anthony  and  Jessie  Anthony,  brothers,  and  one 
Lizssie  Shrum,  were  jointly  indicted  for  tiie  crime  of  murder, 
alleged  to  have  been  committed  in  said  County  of  Mendocino 
on  me  11th  day  of  July,  1878,  by  the  willful  and  unlawful 
killing,  with  malice  aforethought,  of  one  A.  J.  Shrum.  The 
defendants  demanded  separate  trials,  and  James  Anthony, 
having  been  convicted,  appeals  to  this  Court  from  the  judg- 
ment of  conviction,  as  well  as  from  the  order  of  the  Uourt 
below  denying  his  motion  for  a  new  trial. 

1.  The  hrst  ground  taken  on  this  appeal  is,  that  the  verdict 
was  contrary  to  law  and  the  evidence. 

The  theory  of  the  prosecution  was  that  Shrum  was  killed 
by  Jesse  Anthony,  and  that  his  brother  James  advised  and 
encouraged  the  commission  of  the  act.  This  brings  the  case 
within  Section  31  of  the  Penal  Code. 

We  have  examined  the  transcript  verjr  carefully,  and  can- 
not say  that  there  was  not  sufficient  evidence  to  justify  the 
jury  in  finding  the  defendant  guilty.     The  witness  Brown 
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testified  to  a  confession  made  to  him  by  James  Anthony. 
The  conyersation  detailed  by  the  witness  is  quite  lengthy, 
and  in  it  this  defendant  expressed  a  desire  that  the  crime 
might  be  fastened  upon  Aloert  Smith,  and  said  to  Brown : 
"  K  we  could  convict  anybody  it  would  do  away  with  this 
d — d  noise,  and  me  and  Jesse  would  be  just  as  much  thought 
of  as  we  were  before  we  did  it."     (Transcript,  folio  393.) 

This  confession,  in  connection  with  other  circumstances 
tending  to  implicate  the  defendant,  was  sufficient  to  authorize 
a  yerdict  of  guilty;  and  we  cannot  undertake  to  say  that  the 
witness  Brown  was  unworthy  of  credit,  and  that  therefore ' 
his  testimony  should  have  been  rejected  by  the  jury.  It  is 
true  that  Brown  was  a  hostile  witness,  and  the  evidence 
shows  that  he  took  a  great  interest  in  the  prosecution;  but 
these  circumstances,  and  others  found  in  the  transcript,  are 
not  sufficient  to  justify  this  Court  in  holding  that  the  convic- 
tion was  contrary  to  the  evidence,  and  t£at  therefore  the 
ruling  of  the  Court  below,  denying  defendant's  motion  for  a 
new  trial,  was  erroneous. 

2.  The  next  point  in  the  case  that  we  will  notice  relates  to 
the  alleged  misconduct  of  the  juror  Babcock.  The  evidence 
upon  this  question  is  conflicting,  and  the  conclusion  arrived 
at  by  the  learned  Jud^e  who  tried  the  case  is  supported  by 
the  statements  of  the  luror  and  the  evidence  of  tne  witness 
Cook.  We  cannot  therefore  say  that  there  was  error  in 
holding,  as  the  Court  did,  that  there  was  not  sufficient  evi-' 
dence  of  misconduct  on  the  part  of  the  juror  to  warrant  the 
Court  in  disturbing  the  verdict. 

3.  The  third  ground  relied  upon  by  defendant's  counsel  is 
that  a  new  trial  should  have  been  granted  on  the  ground  of 
newly  discovered  evidence.  The  newly  discoveriBd  evidence 
appears  to  have  been  simply  cumulative,  or  designed  to  con- 
tradict the  witness  Brown  and  others,  and  was  not  of  such  a 
character  as  entitles  the  defendant  to  a  new  trial. 

4.  The  fourth  ground  relied  upon  for  a  reversal  of  the 
judgment  in  this  case  is  that  the  instruction  gi^cn  at  the  re- 
quest of  the  prosecution  was  erroneous.  The  instruction 
complained  of  is  as  follows: 

''There  are  two  classes  of  evidence  recognized  and 
admitted  in  Courts  of  justice,  upon  either  of  which  juries 
may  lawfully  find  an  accused  guiliy  of  crime.  One  is  direct 
or  positive  testimony  by  an  eye-witness  of  the  commission 
of  a  crime,  and  the  other  is  Pi'oof  by  testimony  of  a  chain 
of  circumstances  pointing  sumciently  strong  to  the  commis- 
sion of  the  crime  by  the  defendant,  and  which  is  known  as 
eireumstantial  evidence.     8uch  evidence  may  consist  of  ad- 
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missions  by  the  defendants,  threats  previous  to  the  com- 
mission of  the  crime  tending  to  show  a  hostility  on  his  part 
against  the  deceased,  and  in  short  any  acts,  declarations,  or 
circumstances  admitted  in  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  crime.  There  is  noth- 
ing in  the  nature  of  circumstantial  evidence  that  renders  it 
any  less  reliable  than  the  other  class  of  evidence.  A  man 
may  as  well  swear  falsely  to  an  absolute  knowledge  of  the 
facte  as  to  a  number  of  facts  from  which,  if  true,  the  facts  on 
which  the  guilt  or  innocence  depends   must  inevitably  fol- 

*  low.  No  human  testimony  is  superior  to  possible  doubt; 
and  all  that  is  retjuired,  if,  under  the  foregoing  rules,  the 
testimony  is  sufficient  to  convince  vou  as  reasonable  men 
beyond  a  reasonable  doubt  that  defendant  did  commit  the 
act  charged,  although  the  fact  may  be  in  a  degree  surrounded 
by  a  doubt,  then  I  charge  you  it  is  your  duty  to  convict." 

We  find  no  error  in  the  foregoing  instruction,  and  in  our 
opinion  it  correctly  states  the  rule  relating  to  circumstantial 
evidence.  But  even  if  it  were  justly  the  subject  of  criticism, 
the  following  instructions  given  by  the  Court  fully  presented 
the  law  applicable  to  the  case : 

Third  instruction:  "When  the  evidence  against  the  de- 
fendant is  made  up  whoUv  of  a  chain  of  circumstances,  and 
there  is  a  reasonable  doubt  as  to  one  of  the  facts  essential  to 
establish  guilt,  it  is  the  duty  of  the  jury  to  acquit." 

•  Fifth  instruction:  ''In  order  to  convict  the  defendant 
upon  the  evidence  of  circumstances,  it  is  necessary  not  only 
that  all  the  circumstances  concur  to  show  that  he  committed 
the  crime  charged,  but  that  they  are  inconsistent  with  any 
other  rational  conclusion.  It  is  not  sufficient  that  the  cir- 
cumstances proved  coincide  with,  account  for,  and  therefore 
render  probable  the  hvpothesis  sought  to  be  established  by 
the  prosecution,  but  they  must  exclude  to  a  moral  certainly 
every  other  hypothesis  but  the  single  one  of  guilt,  or  the 
jury  must  find  the  defendant  not  guilty." 

The  next  point  relied  upon  is  that  me  Court  erred  in  tiot 
sustaining  defendant's  objection  to  the  testimony  of  Brown,  in 
which  he  related  a  conversation  between  Jesse  Anthony  and 
himself.  It  is  sufficient  to  say  that  the  testimony  admitted 
was  immaterial,  and  did  not  in  any  manner  tend  to  prejudice 
the  defendant's  case  before  the  jury;  and  the  same  mav  be 
said  of  the  testimony  of  the  witness  Davis.  (Folio  422  of 
the  transcript.) 

The  fifth  and  last  point  to  be  noticed  is  the  alleged  error 
of  the  Court  in' admitting  in  evidence  the  statement  of  Jesse 
Anthony,  testified  to  by  the  witness  Lownes.    It  is  a  suffi- 
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cient  answer  to  this  objection  that  the  evidence  of  Lownes 
came  in  without  any  objection,  and  no  exception  to  any  por- 
tion of  it  appears  in  the  bill  of  exceptions.  It  was,  how- 
ever,  certainly  competent  evidence  against  the  defendant 
Jesse,  and  was  properly  before  the  jury. 

We  find  no  error  in  the  proceedings  of  the  Court  below, 
and  tiie  judgment  and  order  will  therefore  be  affirmed. 

Judgment  and  order  affirmed. 

We  concur:    Sharpstein,  J.,  Myrick,  J. 


In  Bane. 


[Filed  August  20,  1880.] 
No.  10,531. 
Ex  PABTE  WILLIAM  WESTEEFIELD  on  Habeas  Cobpus. 

CojfiATU'A'AOHAi*  Law.    Although  *'  Sunday  laws  "  are  not  nnconstitutional, 

yet  a  law  which  proyides  a  day  of  rest  for  a  certain  specified  class  is 

"  special  '*  and  unconstitntional. 
BisxBs'  Act.    The  Act  of  April  16,  1880,  proyiding  for  a  day  of  rest  as  to 

Bakers,  is  special  legislation,  and  Toid. 
PaoHiBiix>BT  Laws.    There  can  be  no  role  which  will  permit  the  prohibition 

of  a  particular  kind  of  labor  in  itself  innocent  and  beneficial  to  the 

public. 
GiXKSAXi  Law — Constbuotion.     To  say  that  every  law  is  '<  general "  within 

the  meaning  of  the  Constitution,  which  bears  equally  upon  all  to  whom 

it  is  applic%ble,  is  to  say  that  there  can  be  no  speciid  laws. 

Petition  for  writ  of  habeas  corpus. 

P.  t/l  Castlehun,  for  petitioner. 
D.  L.  Smoot,  contra. 

Mtbick,  J.,  delivered  the  opinion  of  the  Court: 
The  petition  is  in  the  custody  of  the  Chief  of  Police  of  the 
City  and  County  of  San  Francisco,  under  a  warrant  charg- 
ing a  misdemeanor  under  an  Act  entitled  ''An  Act  to  regu- 
late and  proyide  for  a  day  of  rest  in  certain  cases,"  approved 
April  16,  1880. 

The  Act  provides  that  ''it  shall  be  unlawful  for  any  per- 
son engaged  in  the  business  of  baking  to  engage,  or  permit 
others  m  his  employ  to  engage,  in  the  labor  of  bakmg  for 
the  purpose  of  sale  between  tiie  hours  of  6  o'clock  p.  m.  on 
Saturday  and  6  o'clock  p.  m.  on  Sunday,  except  in  the  setting 
of  sponge  preparatory,  to  the  night's  work;  provided,  how- 
ever, that  restaurants,  hotels,  and  boarding-nouses  may  do 
SQch  baking  as  is  necessary  for  their  own  consumption;*' 
And  a  violation  of  the  Act  is  made  a  misdemeanor,  punish- 
able by  fine  and  imprisonment,  or  both. 
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This  Aot  is  in  conflict  with  Section  25,  Article  lY,  of  the 
Constitution,  and  is  therefore  void. 

''Section  25.  The  Legislature  shall  not  pass  local  or 
special  laws  in  any  of  the  following  enumerated  cases — that 
is  to  say:  *  *  *  Second.  For  the  punishment  of  crimes 
and  misdemeanors." 

The  Act  purports,  according  to  its  title,  to  be  an  Act  to 
provide  for  a  day  of  rest.  Instead  of  pursuing  that  intent, 
it  goes  on  to  say  that  certain  acts — viz.,  the  labor  of  baking 
for  the  purpose  of  sale — if  performed  by  certain  persons — 
viz.,  persons  ''engaged  in  the  business  of  baking  for  the 
purpose  of  sale  " — shall  constitute  a  crime,  and  shaU  be  pun- 
ished. The  employees  are  not  to  be  punished.  This  is  special 
legislation.  A  certain  class  is  selected.  As  well  might  it 
have  said,  if  master  carpenters  or  blacksmiths,  or  if  attorneys 
having  clerks,  shall  labor  or  permit  employees  to  labor,  they 
shall  be  deemed  guilty  of  misdemeanor  and  be  punished; 
carpenters  or  blacksmiths  not  master  workmen,  or  attorney 
witnout  clerks,  ma v labor  at  their  will.  The  baking  of  bread  is 
in  itself  lawful  and  necessary.  Even  if  there  be  authority  to 
restrain  the  labor  on  some  one  day,  it  must  be,  if  at  all,  under 
a  general  law  restraining  labor  on  that  day. 

Let  the  petitioner  be  discharged. 

I  concur :    Thornton,  J. 

CONCUBBINQ  OPINION. 

I  concur.  I  entertain  no  doubt  that  the  invalidify  of  the 
statute  under  which  the  defendant  was  arrested  may  be  de- 
termined upon  habeas  corpus. 

"Sunday  laws"  have  oeen  held  not  to  be  violative  of  a 
provision  of  a  constitution,  that  "the  free  exercise  and  en- 
loyment  of  religious  profession  and  worship,  without  discrim- 
ination or  preference,  shall  forever  be  allowed  in  this  State." 
(J^ parte  Andrews,  18  Cal.  678.)  Such  laws  have  been  sus- 
tained as  simply  requiring  a  periodical  cessation  from  labor — 
the  power  to  pass  them  resting  upon  the  right  of  the  Legisla- 
ture to  pass  laws  for  the  preservation  of  health  and  the  promo- 
tion of  good  morals.  I  do  not  deem  it  necessary,  in  this 
place,  to  assent  to  the  proposition  that  a  law  which  enforces, 
under  penally  of  fine  and  imprisonment,  a  cessation  from 
labor  upon  Sunday  by  one  whose  religipus  belief  has  imposed 
upon  him  the  duty  of  taking  his  rest  on  Saturday,  in  no  de- 
gree discriminates  ajgainst  his  "religious  profession."  But 
admitting  the  constitutionality  of  general  laws  prohibiting 
all  labor  on  Sunday,  or  upon  any  other  day,  I  think  the  Act 
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of  April  16,  1880,  is  a  ''  special  law,'*  within  the  meaning  of 
those  terms  as  employed  in  Section  25,  Article  IV,  of  the 
present  Constitution.  The  Act  does  not  declare  the  business 
of  '^  baking,'*  as  ordinarily  conducted,  to  be  a  nuisance;  nor 
does  it  contain  any  intimation  that  the  business  of  baking 
majr  tend  to  interrupt  divine  worship  by  any  class  of  sec- 
taries, or  can  otherwise  interfere  with  the  rights  or  priyileges 
of  any  citizen.  The  baking  of  bread  is  not  only  lawful  and 
necessary,  but  we  will  take  notice  that  there  is  nothing  so 
peculiar  in  the  occupation  as  that  those  engaged  in  it  require 
— as  a  sanitary  measure  or  for  the  protection  of  their  morals — 
A  period  of  rest  not  required  by  those  engaged  in  many 
other  employments. 

A  general  law  must  include  within  its  sanction  all  who 
oome  within  its  purpose  and  scope.  It  must  be  as  broad  as 
its  object.  If  it  is  to  be  made  a  crime  not  to  refrain  from 
labor  during  the  whole  or  during  any  portion  of  any  given 
day  of  the  week,  it  must  be  made  equally  a  crime  as  to  all 
persons  who  do  not  so  refrain;  or  the  prohibitory  law  must 
oe  made  applicable  to  all  of  a  class,  the  members  of  which, 
for  reasons  apparent  upon  mention  of  the  class,  may  at  least 
require,  for  the  benefit  of  their  health  or  morals,  a  period  of 
rest  not  beneficial  to  any  other  class  or  individual.  We 
might  perhaps  take  notice  that  there  are  controlling  reasons 
why  clergymen  should  not  be  prohibited  from  pursuing  their 
pious  labors  on  the  Christian  oabbath,  and  that  a  law  might 
still  be  general  which  included  all  others,  although  it  ex- 
cluded them.  So  we  might  perhaps  hold  that  there  are  other 
special  classes  who  might  be  permitted  to  pursue  their  avo- 
cations, notwithstanding  a  law  which  prohibited  labor  by  the 
rest  of  the  community,  because  of  the  fact  that  their  peculiar 

Enrsuits  involved  "works  of  necessitv,"  and  placed  them 
eyond  the  benefits  of  a  law  which  would  compel  an  enforced 
cessation  of  labor  by  others.  But  there  can  be  no  rule 
which  will  permit  the  prohibition  of  a  particular  kind  of 
labor  in  itself  innocent  and  beneficial  to  the  public.  There 
is  no  reason,  and  can  be  no  reason,  why  bakers  should  be 
forced  to  rest  from  their  labors  periodically,  which  is  not 
applicable  to  many  other  classes  of  artisans  and  workmen. 
To  say  that  every  law  is  ''general"  within  the  meaning  of 
the  Constitution,  which  bears  equally  upon  all  to  whom  it  is 
applicable,  is  to  say  that  there  can  be  no  special  laws. 

McKlNSTBY,  J. 
I  concar  in  the  judgment:    Sharpstein,  J. 
(Mr.  Jnstice  Boss  and  Mr.  Justice  McKee,  not  having 
heard  the  argument,  took  no  part  in  the  decision  of  this  case. ) 
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Depabtkent  No.  2. 


[FUed  August  27,  1880.] 
No.  6439. 

JOHN  BOYD,   EE8P0NDENT, 
TB. 

CHAELE8  F.  BRINOKLN.  Appellamt. 

Bailroad  Lands — Sjettlebs — Contbact.  Where  a  party  settles  upon  land  of 
a  railroad  company  which,  by  a  circular  of  the  company,  is  offered  to 
any  one  who  would  settle  upon  and  improve  it,  and  offering  to  sell  it  to 
such  person,  as  soon  as  the  company  ^ould  fix  a  price  upon  the  sanae, 
at  the  price  so  fixed — a  contract  is  created,  of  which  a  Court  of  equity 
might  decree  a  specific  performance  against  the  railroad  company  or 
its  grantee. 

Appeal  from  the   District  Court  of  the  Tenth  Judicial 
Di&trict,  Colusa  Counly. 

W.  F.  Ooad  and  W.  C.  Belcher,  for  respondent. 
A.  L.  Hart,  for  appellant. 

Shabpstein,  J.,. delivered  the  opinion  of  the  Court: 
The  complaint  in  this  case  is  in  the  usual  form  of  com- 
j>laints  in  ejectment.  The  defendant  answered,  and  by  way 
of  cross-complaint  alleged  that  he  was  induced  to  settle  upon 
the  land  sued  for  by  a  circular  issued  and  distributed  by  the 
Central  Pacific  Kailroad  Company,  which  invited  people  to 
settle  and  make  improvements  upon  its  lands,  promising 
those  who  should  do  so  that  they  should  be  preferred  as  pur- 
chasers when  said  lands  should  be  offered  for  sale.  After 
settling  upon  the  land,  and  before  the  same  was  offered  for 
sale,  defendant  filed  an  application  to  purchase  said  land  in 
the  office  of  the  company,  as  he  was  directed  to  do  by  said  cir- 
cular. He  alleges  that  he  has  made  improvements  on  said 
land  of  the  value  of  12,500.  The  company,  in  1875,  fixed 
the  price  of  said  land,  ietnd  soon  afterwards  sold  and  conveyed 
it  to  the  plaintiff,  who  at  the  time  knew  that  the  defendant 
had  settled  upon  and  improved,  and  was  residing  on  said 
land,  and  also  knew  of  the  circular  issued  by  said  company 
and  of  the  application  of  defendant  to  purchase  said  land. 
The  defendant  did  not  know  that  the  price  of  said  land  had 
been  fixed,  nor  that  plaintiff  had  purchased  it,  until  the  month 
of  July,  1877.  On  or  about  the  first  day  of  January,  1878, 
the  defendant  tendered  to  plaintiff  the  sum  which  he 
paid  for  the  land,  and  demanded  a  deed  thereof  from  him. 
The  plaintiff  refused  to  accept  the  tender  or  to  give  a  deed. 
Defendant  avers  his  readiness  to  pay  said  sum,  and  brings  it 


The  Facifio  Coast  Law  Journal.  215 

into  Conrt  TJpon  these  and  the  usual  formal  allegations  he 
asks  that  the  plaintiff  be  compelled  to  convey  said  premises 
to  him,  defendant. 

To  this  cross-complaint  the  plaintiff  demurred  on  the 
^und  that  it  did  "not  state  facts  sn£Scient  to  constitute  a 
defense  to  said  action,  or  a  cause  of  action  against  the  plain- 
tiff." The  demurrer  was'  sustained,  and  a  judgment  entered 
in  favor  of  plaintiff,  from  which  the  defendant  appeals  to  this 
Court. 

If  the  allegations  of  the  cross-complaint  are  su£Scient  to 
entitle  the  defendant  to  a  judgment  for  specific  performance, 
it  was  error  to  sustain  the  demurrer.  Those  allegations,  as 
we  construe  them,  are  to  the  effect  that  the  railroad  com- 
pany, being  the  owner  of  the  land  described  in  the  plaintiff's 
complaint,  offered  to  any  one  who  would  settle  upon  and  im- 
prove it  to  sell  it  to  such  person,  as  soon  as  tne  company 
should  fix  a  price  upon  the  same,  at  the  price  so  fixed.  The 
defendant  accepted  that  offer  by  settling  upon  and  im- 
proving said  land,  and  he  notified  the  company  of  his  accept- 
ance by  filing  in  its  office  an  application  to  purchase  as  soon 
as  the  price  should  be  fixed,  if  we  have  here  an  offer  on  the 
one  side,  and  an  acceptance  on  the  other,  then  we  have  a  con- 
tract before  us  which  a  Court  of  equity  might  decree  a  spe- 
cific performance  of. 

In  the  brief  of  counsel  for  the  plaintiff  the  position  is  taken 
that  ''the  alleged  circular  was  not  a  contract,  but  simply 
an  offer."  We  concur  in  that  view  of  it,  and  we  likewise 
concur  in  the  following:  *' It  was  at  most  but  a  proposal, 
and  became  a  contract  capable  of  specific  enforcement  only 
when  it  had  been  accepted,  without  unreasonable  delay,  and 
in  such  unequivocal  form  as  to  bind  the  party  accepting,  and 
when  the  acceptance  had  been  communicated  to  the  company.'' 

The  proposal  was  that  the  defendant  should  settle  upon 
and  improve  the  land,  and  file  an  application  to  purchase  it, 
and  that  as  soon  as  the  price  of  it  was  fixed  the  company 
would  sell  it  to  him  at  that  Drice.  He  accepted  that  offer  by 
doing  all  that  he  could  do  oefore  the  price  was  fixed.  But 
the  price  could  not  be  the  subject  of  any  future  negotiation, 
because  it  was  agreed  that  it  should  be  fixed  by  the  company. 

We  think  that  the  contract  in  this  case  belong  to  that 
%  group  which  is  said  to  be  '*  created  by  representations  made 
bjr  one  party,  and  acts  done  by  the  other  party  upon  the 
faith  of  such  representations.  (Pomero^  on  Contracts,  Sec- 
tion 69.)  "  Where  an  absolute  unconditional  representation 
of  something  to  be  done  in  the  future  is  made  by  one  person 
in  order  to  accomplish  a  particular  purpose,  and  the  person 
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to  whom  it  is  made,  relying  upon  it,  does  the  acts  by  which 
the  intended  result  is  obtained,  a  contract  is  thereby  con- 
cluded between  the  parties."     (Id.) 

The  objection  that  the  defendant,  by  his  acceptance,  did 
not  bind  himself  to  buy  the  land  upon  the  terms  proposed 
by  the  company,  does  not  seem  to  us  to  be  tenable.  His  ac- 
ceptance is  evidenced  by  his  settling  upon  and  improving  the 
land,  and  by  filing  an  application  to  purchase  it.  Botn  by 
acts  and  in  writing  did  he  manifest  such  acceptance.  If  that 
did  not  bind  him  to  purchase  the  land  on  the  terms  proposed 
by  the  company,  we  can  conceive  of  no  form  of  acceptance 
by  which  he  could  bind  himself  to  purchase  it  on  those 
terms. 

The  objection  that  the  defendant  did  not  accept  the  offer 
of  the  company  within  a  reasonable  time  is 'based  upon  what 
we  conceive  to  be  a  misconception  of  the  character  of  the 
transaction.  As  we  view  it,  the  contract  was  complete  as 
soon  as  the  defendant  settled  upon  the  land  and  filed  his  ap- 
plication to  purchase  it.  He  was  not,  by  the  terms  of  the 
contract,  to  pay  for  it  until  the  price  was  fixed  by  the  com- 
pany. As  that  was  to  be  done  by  the  company  alone,  it  was 
the  duty  of  the  company  to  notify  him  of  the  fact  that  it  had 
been  done  before  he  could  be  Required  to  pay,  or  be  held  to 
be  in  default  for  not  paying  the  price  so  fixed.  This  the 
company  was  bound  to  do  by  its  proposal  or  representation, 
in  which  it  is  stated  that  ''where  two  or  more  applications 
for  the  same  land  were  filed,  the  rights  of  the  several  appli- 
cants to  purchase  said  land  should  be  adjudicat-ed  by  the 
land  agent  of  said  company,  upon  due  notice  given  bv  the 
said  company  to  the  said  several  applicants."  This  land  was 
sold  to  the  plaintiff,  and  the  defendant  alleges  that  he  did 
not  know  of  said  sale,  or  that  the  plaintiff  had  applied  to 
purchase  it,  or  that  a  price  had  been  fixed  upon  it,  until  two 
years  after  it  had  been  actually  conveyed  to  the  plaintiff. 
^  The  defendant  alleges  that  the  plaintiff,  before  and  at  the 
time  of  purchasing,  had  knowledge  of  the  agreement  between 
the  defendant  and  the  railroad  company,  and  of  all  of  the  de- 
fendant's acts  thereunder.  If  so,  the  plaintiff  took  the  land 
impressed  with  the  trust  in  favor  of  the  defendant,  and  holds 
it  m  trust  for  the  defendant,  and  can  be  compelled  at  the  suit 
of  the  defendant  to  specifically  perform  the  agreement  of  the  ^ 
railroad  company,  by  conveving  the  land  in  the  same  manner 
and  to  the  same  extent  as  the  railroad  company  would  have 
been  liable  to  do  had  it  not  transferred  the  le^al  title;  and 
the  plaintiff  is  the  proper  party  in  the  suit  against  whom  to 
demand  the  conveyance.     (Pomeroy  on  Contracts,  Sec.  456.) 
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In  PeaH  vs.  Gilmorej  No.  5861,  in  this  Court,  although  no 
opinion  was  filed,  an  inspection  of  the  record  satisfies  us  that 
all  of  the  questions  arising  in  this  case  are  analogous  to  those 
that  were  before  the  Coui*t,  and  must  have  been  considered 
and  passed  upon  by  it  in  that  case;  and  in  affirming  the 
'ndgment  in  that  case,  the  Court  must  have  held  as  we  now 
old. 

Judgment  reversed,  with  directions  to  the  Superior  Court 
to  overrule  the  demurrer  of  the  plaintiff  to  so  much  of  de- 
fendant's answer  as  is  demurred  to  by  said  plaintiff. 

We  concur:  Thornton  J.,  Myrick,  J. 


c 


Depabtment  No.  2. 


[Filed  August  30,  1880.] 

No.  6647. 

JOHN  JACOBI,  Respondent,  vs.  JOHN  BAUB,  Appellaht, 

Damaobs — Costs.    Plaintiif  in  an  action  for  slander  is  not  entitled  to  cost! 
if  he  recover  less  than  $300  damages. 

^  Appeal  from  the  District  Court  of  the  Twenty-second  Ju- 
dicial District,  Sonoma  County. 

Oeorge  Pearce,  for  respondent. 

J?.  IS.  Lippitt  and  Barclay  &  Hartley^  for  appellant. 

By  the  Court: 

This  was  an  action  to  recover  damages  for  slander.     The 

Slaintiff  had  a  verdict  for  one  dollar.  He  filed  a  memoran- 
nm  of  costs  and  disbursements,  amounting  to  1390.25, 
which  defendant  moved  to  strike  out.  This  motion  was  de- 
nied by  the  Court,  and  defendant  excepted.  Defendant  ap- 
pealed from  the  judgment  and  the  order  denying  his  motion 
above  mentioned. 

We  are  of  opinion  that  the  Court  erred  in  denving  the 
motion.  The  seventh  section  of  the  Act  of  the  23d  of  March, 
1872,  entitled  ''  an  Act  concerning  actions  for  libel  and  slan- 
der" (Statutes  of  1871-72),  does  not  give  plaintiff  recovering 
judgment  any  cost  beyond  the  amount  allowed  by  the  generid 
law  as  provided  in  the  Code  of  Civil  Procedure.  The  costs 
are  left  as  under  the  general  statute.  By  the  general  law, 
the  plaintiff  is  not  entitled  to  any  costs  at  all,  having  re- 
covered less  than  (300. 

The  judgment  is  affirmed,  and  the  order  denying  defend- 
ant's motion  to  strike  out  is  reversed. 
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Department  No.  2. 


[Filed  August  11,  1880.]    * 

No.  7212. 

BOABD  OF  TRUSTEES  OF   STATE  LIBRARY. 

Petitioner, 

vs. 

D.  M.  KENFIELD,  Controller,  etc.,  Respondent. 

Stjltx  Libbabt.  Tmstees  are  authorized  to  draw  from  the  State  Treasury, 
at  any  time,  all  the  moneys  therein  belonging  to  the  Library  Fund;  and 
their  judgment  as  to  what  b<»oks,  etc.,  may  be  proper  to  be  added  to 
the  library  is  not  subject  to  review  by  the  Board  of  Examiners. 

Petition  for  writ  of  mandate. 

H.  C.  Freeman,  for  petitioner. 
AUomey-Oeneral  ffari,  for  respondent. 

Mymck,  J.,  delivered  the  opinion  of  the  Court: 

This'  is  an  application  for  a  writ  of  mandate  requiring  the 
respondent,  State  Controller,  to  draw  his  warrant  upon  the 
State  Treasurer,  in  favor  of  petitioners,  for  moneys  in  the 
State  Treasury  belonging  to  the  State  Library  Fund.  The 
objection  is  urged  by  respondent  that  the  books,  etc., 
required  for  the  library  should  first  be  purchased,  and  the 
claims  therefor  be  presented  to  the  Board  of  Examiners  for 
their  inspection  and  approval.  We  do  not  think  that  the 
transactions  of  the  Board  of  Trustees  are  the  basis  of  claims 
within  the  meaning  of  Section  660,  Political  Code.  The 
chapter  of  the  Political  Code  relating  to  the  State  Library 
places  the  library  under  control  of  the  Board  of  Trustees, 
and  authorizes  the  Board  **  to  draw  from  the  Stat«  Treasury, 
at  any  time,  all  the  moneys  therein  belonging  to  the  library 
fund;  and  the  librarian  is  to  purchase  books,  maps,  engrav- 
ings, paintings,  and  furniture  for  the  library,"^  according  to 
such  rules  and  regulations  as  the  Board  of  'Trustees  may 
prescribe.  Their  judgment,  then,  as  to  what  books,  etc., 
may  be  proper  to  be  added  to  the  library  is  not  subject  to 
review  by  the  Board  of  Examiners. 

Let  the  writ  issue  as  prayed  for. 

We  concur:    Sharpstein,  J.|  Thornton,  J. 
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Depabtment  No.  2. 


[Filed  August  16,  1880.] 

No.  6393. 

M.  T.  BPABK8  et  al.,  Eespondents, 

TS. 

THE    BUTTE    COUNTY    GOLD  MINING   COMPANY 
ET  AL.,  Appellants. 

MacBAMXOB*  Luxr.  Most  be  filed  withm  thirty  days  from  the  completipn  of 
the  contract. 

**  Uatbbiaii  Mak  " — **  OBioiNAii  CoNTBACTOB."  Uiiles?  the  persons  who 
worked  for  appellant  upon  the  materials  which  he  famished  to  the 
corporation  defendant  would  have  a  lien  npon  the  building  in  the  con- 
struction of  which  they  were  used,  for  the  value  of  their  labor,  then 
he  is  not  a  contractor  within  the  meaning  of  that  clause  of  the  Code. 
And  if  he  be  an  original  contractor,  his  lien  is  subsequent  to  all  other 
liens. 

Appeal  from  the  District  Court  of  the  Second  Judicial . 
District,  Butte  Couniy. 

Harrison  (k  Harris^  for  respondents. 
Gray  &  Oale^  for  appellants. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
The  plaintifESs  brought  this  action  for  the  foreclosure  of 
mechanics'  liens  upon  the  property  of  the  defendant  corpor- 
ation, and  the  appellant  was  made  a  defepdant  on  the  ground 
that  he  claimed  some  interest  in  or  lien  upon  the  property 
which  the  plaintiffs  were  seeking  to  foreclose  their  liens  upon. 
Appellant,  in  his  answer,  admitted  all  the  allegations  of  the 
complaint,  except  that  his  lien  was  subsequent  and  subject 
to  the  liens  of  the  plaintiffs.  That  he  denied.  The  respond- 
ents contend  that  the  appellant  is  a  "materialman,  and 
not  an  ''original  contractor,"  and  therefore  should  have 
filed  his  lien  within  thirty  days  from  the  completion  of  the 
building. 

The  defendant  alleges  that  he  entered  into  a  contract  with 
the  corporation  defendant  ''  under  and  by  virtue  of  which  he 
famished  to  sai^  defendant  certain  materials  to  be  used, 
and  which  were  actually  used,  in  the  construction  of  a  cer- 
tain building  structure  or  mining  claim,"  upon  premises 
owned  by  said  corporation.  He  further  alleges  that  he  ''has 
folly  performed  all  the  conditions  of  said  contract  on  his 
part  to  be  performed;  and  said  contract  was  completed,  and 
said  building,  structure,  or  mining  claim  was  completed, 
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on  the  24tb  day  of  December,  a.  d.  1877.  That  said 
materials  so  furnished  as  aforesaid  was  worth  the  sum 
of  12,716.78,  United  States  gold  coin;  and  by  the  terms 
of  said  contract  said  defendant,  the  Butte  County  Gravel 
Mining  Company,  agreed  to  pay  the  defendant  there- 
for the  said  sum  of  $2,716.78,  in  United  States  gold  coin, 
within  sixty  days  after  the  21st  day  of  December,  A.  D.  1877. 
That  within  sixty  days  after  said  contract  was  com- 
pleted— to-wit,  on  the  19th  day  of  February,  a.  d.  1878 — 
this  defendant  filed  with  the  County  Recorder  of  said  Butte 
County  his  claim,  duly  verified  by  his  oath,  containing  a 
statement  of  his  demand,  after  deducting  all  just  credits  and 
offsets,  and  all  other  statements  required  by  the  law  in  such 
oases  to  be  made,  which  said  claim  was  on  the  said  19th  day 
of  February,  a.  d.  1878,#duly  recorded  in  the  office  of  the 
County  Recorder  of  said  Butte  County." 

These  are  followed  by  appropriate  allegations,  which  it  is 
not  necessary  to  quote  or  refer  to.  The  answer  was  de- 
murred to  by  the  plaintiffs,  and  the  demurrer  sustained  on 
the  ground  that  the  answer  did  not  state  facts  sufficient  *'  to 
constitute  a  cause  of  action,  or  to  entitle  the  said  defendant 
W.  T.  Garrett  to  the  relief  prayed  for  in  this  action,  or  to 
any  relief  whatever."  The  demurrer  was  sustained;  defend- 
ant Garrett  failed  to  amend  his  answer,  and  judgment  was 
thereupon  entered  against  him.  From  that  judgment  this 
appeal  is  taken. 

The  appellant  did  not  file  his  lien  within  thirty  days,  but  did 
file  it  witnin  sixty  4&ys,  after  the  completion  of  his  contract. 
If  he  is  an  '^  original  contractor  "  within  tiie  meaning  of  that 
phrase  as  used  in  the  Code  of  Civil  Procedure,  his  lien  was 
nled  in  time;  otherwise  not.  It  is  quite  clear  that  no  one 
employed  by  him  in  the  preparation  of  the  materials  which 
he  furnished,  or  from  wnom  he  obtained  them,  could  by 
reason  thereof  have  acquired  a  lien  upon  the  building  as  a 
sub-contractor.  It  is  unnecessary,  therefore,  to  designate 
him  as  an  original  contractor  for  the  purpose  of  distinguish  • 
ing  him  from  a  sub-contractor.  If  every  person  who  fur- 
nishes materials  to  the  owner  to  be  used  m  the  construction 
of  a  building  is  an  original  contractor,  then  every  person 
directly  employed  by  the  owner  to  work  on  the  builaing  is 
likewise  €tn  original  contractor;  and  in  a  case  in  which  the 
owner  should  purchase  all  the  materials  used  in  the  con- 
struction of,  and  employ  all  the  men  who  worked  upon  a 
building,  all  who  furnished  such  materials  or  performed 
such  labor  would  be  original  contractors.  This,  as  will 
readily  be  seen,  would  result  in  very  serious  complications. 
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Under  Section  1183,  Code  of  Civil  Procedure,  they  would  all 
haye  to  be  held  agents  of  the  owner  for  the  purposes  of  the 
mechanics'  lien  law;  and  under  Section  1193  neitner  of  them 
would  be  entitled  to  recover  upon  a  lien  filed  by  him,  only 
such  amount  as  might  be  due  to  him  according  to  the  terms 
of  his  contract  after  deducting  all  claims  of  other  parties  for 
work  done  and  materials  furnished.  If  all  were  original  con- 
tractors, it  might  be  difficult  to  adjust  their  claims  in  ac- 
cordance with  that  provision  of  the  law.  And  then  again 
it  is  provided  that  in  all  cases  where  a  lien  is  filed  for  work 
done  or  materials  furnished  to  any  contractor,  he  shall  de- 
fend any  action  brought  thereon  at  his  own  expense. 

Unless  the  persohs  who  worked  for  appellant  upon  the 
materials  whicn  he  furnished  to  the  corporation  defendant 
would  have  a  lien  upon  the  building  in  tne  construction  of 
which  they  were  used,  for  tlie  value  of  their  labor,  then  he 
is  not  a  contractor  within  the  meaning  of  that  clause  of  the 
Code.  Again,  if  he  be  an  original  contractor,  his  lien  is 
subsequent  to  all  other  liens.     (C.  C.  P.,  Sec.  1194.) 

We  are  satisfied  that  the  appellant  is  not  an  original  con- 
tractor within  the  meaning  of  tne  law,  and  that  his  claim  of 
lien  should  have  been  filed  within  thirty  days  after  the  com- 
pletion of  the  building. 

Judgment  affirmed. 

We  concur:    Thornton,  J.,  Myrick,  J. 


Depabtmemt  No.  1. 


[Filed  August  16,  1880.] 
No.  7304. 

PATRICK  CUNNINGHAM,  PETrnoNER, 

vs. 

SUPERIOR  COURT  OF  THE  CITY  AND  COUNTY  OP 

SAN  FRANCISCO  et  al..  Respondents. 

Petition  for  writ  of  review  to  Superior  Court,  San  Fran- 
dfico. 

Robert  Ashy  for  petitioner. 

By  the  Court: 

Both  the  petition  and  the  return  show  that  this  was  not  a 
prooer  ease  for  the  issuance  of  a  writ  of  certiorari. 
Tne  proceedings  are  therefore  dismissed. 
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Depabthent  No.  2. 


L 


[Filed  August  25,  1880.] 

No.  7104. 

GEORGE  8HUGGART,  Respondent, 

TS. 

LYCOMING  FIRE  INSURANCE  CO.,  Appellant. 

PouoT  OF  Insubanck.  A  condition  declaring  that  the  policy  shall  be  void 
when  the  property  insured  shall  be  sold  either  by  conveyance  or  under 
executory  contract,  unless  the  policy  is  transferred  to  the  purchaser, 
with  the  consent  of  the  company  endorsed  thereon  in  writing,  cannot 
be  waived  by  the  acceptance  of  premiums  from  the  purchaser  by  the 
local  agent,  in  pi-esence  of  the  general  agent,  although  both  had 
knowledge  of  the  transfer.  Said  policy  also  containing  a  condition 
that  '*no  agent  is  einpowered  to  waive  any  of  the  conditions  of  this 
policy,  either  before  or  after  loss,  without  special  authority  in  writing 
from  the  company. 

Imtebbst  of  Pabtnbb  in  Insctbancb  Policy.  The  interest  of  one  partner 
in  a  policy  of  insurance  is  not  affected  by  the  transfer  of  his  copart- 
ner's interest  in  the  property  to  a  third  party.  And  although  the 
policy  is  void  as  to  the  copartner  who  transferred  his  interest  in  the 
property,  contrary  to  the  conditions  therein  expressed,  yet  it  is  not 
wholly  void,  and  the  remaining  partner  should  pay  tiie  premium  it 
calls  for  to  prevent  it  from  becoming  wholly  void. 

Appeal  from  the  Superior  Court  of  Colusa  County. 

HaH  &  Bridgford^  for  respondent. 

W.  S.  OoodfeUoiv,  for  appellant. 

Shakpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  facts  of  this  case,  about  which  there  is  no  controversy, 
may  be  briefly  stated  as  follows : 

On  the  1st  day  of  July,  1878,  the  defendant  issued  a  policy 
of  insurance  to  *Foulson  &  Wlev  upon  their  soda  factory  ma- 
chinery, materials,  etc.,  situated  at  Colusa,  in  this  State,  for 
the  period  of  one  year  from  said  above  mentioned  date. 

This  insurance  was  eflfected  through  one  Washburn,  who 
was  an  agent  of  defendant,  appointed  by  Brown,  Craig  & 
Co.,  its  general  agents,  **with  full  power  to  bind  proposals 
for  insurance  against  loss  or  damage  by  fire  in  Colusa  and 
vicinity,  to  solicit  and  forward  applications  for  insurance, 
deliver  policies  and  renewals  to  applicants,  and  to  collect  and 
forward  premiums  on  same,  subject  te  such  rules  and  in- 
structions "  as  he  might  receive  from  the  office  of  the  said 
general  agents. 

The  plaintiff  alleges  that  Brown,  Craig  &'Co.  were  the 
general  agents  of  the  defendant  at  San  Francisco,  and  that 
Washburn  was  its  special  or  local  agent  at  Colusa.  On  the 
28th  of  August,  1878,   Eller  conveyed  his  interest  in  the 
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property  insured  to  one  Tharp,  who  on  the  12th  of  Septem- 
ber, 1878,  conveyed  the  same  to  plaintiff,  who  thereafter  car- 
ried on  the  business  of  manufacturing  soda  as  partners  until 
the  14th  of  December,  1878,  when  the  property  insured  was 
destroyed  by  fire,  resulting  in  a  total  loss. 

^  The  consent  of  the  defendant  to  the  transfer  by  EUer  of 
his  interest  in  the  property  insured  to  Tharp,  or  by  Tharp  to 
the  plaintiff,  was  never  endorsed  upon  the  policjr,  nor  evi- 
denced by  any  writing.  There  was  no  written  assignment  of 
the  policy  to  either  Tharp  or  plaintiff.  After  plaintiff  became 
jointly  interested  with  Poulson  in  the  property,  and  before 
the  fire  occurred,  the  policy  was  changed,  so  that  $25  insur- 
ance on  the  stable  upon  the  premises,  was  transferred  to  the 
machineiy  and  stock  used  for  the  manufacturing  of  soda. 

The  defendant  paid  to  Poulson,  after  the  fire,  one-half  of 
the  amount  for  which  the  property  was  insured. 

The  plaintiff  introduced  evidence  which  tended  to  prove 
that- there  was  a  verbal  transfer  by  EUer  of  his  interest  m  the 
policy  to  Tharp,  and  that  the  latter  in  the  same  mode  trans- 
ferred it  to  plaintiff',  and  that  Washburn,  the  local  agent,  had 
notice  of  those  tranfers  some  time  after  they  were  made,  as 
well  as  of  the  transfers  of  the  property  insured.  And  that 
after  they  were  made  plaintiff  requested  said  local  agent  to 
have  said  transfers  assented  to  by  the  defendant,  and  that 
said  local  agent  agreed  to  attend  to  it  as  soon  as  he  could  get 
a  little  time,  and  that  it  would  be  all  right  in  a  day  or  two. 
Poulson  testified  that  two  payments  on  account  of  premium 
was  made  by  him  for  himself  and  plaintiff  after  the  transfer 
of  the  Eller  interest  in  the  polic}^  to  the  plaintiff,  and  that  he 
and  i>laintiff  procured  through  said  Washburn  a  policy  in  the 
Pheoix  Insurance  Company,  of  which  he  was  the  local  agent, 
and  said  Brown,  Craig  &,  Cfo.  were  tiie  general  agents,  upon 
a  bam  built  by  ''Poulson  &  Shuggart,"  and  that  said  policy 
was  made  to  said  firm  of  Poulson  &  Shuggart,  and  that 
Washburn  was  the  only  party  that  he  ever  did  any  business 
with  in  relation  to  said  insurance  ''from  the  time  that  the 
policy  was  issued  until  the  time  of  the  fire,  including  the 
issuance  of  the  policy." 

Plaintiff  testified  that  about  three  weeks  after  he  had  pur- 
chased the  EUer  interest  in  the  property,  Washburn  told  him 
(plaintiff)  that  the  policy  should  be  changed  from  Eller  and 
roulson  to  plaintiff  and  Poulson.  After  the  fire,  plaintiff  met 
Thomas  and  Haskell,  two  members  of  the  firm  of  Brown, 
Craig  ic  Co.,  general  agents  of  defendant,  and  one  of  them 
said,  "I  do  not  know  wlio  Shuggart  is.  We  do  not  know 
him."    But  either  Thomas  or  Maskell  said  that  he  was  going 
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to  do  all  that  he  could  to  get  plaintiff's  money;  he  thought 
as  soon  as  he  conld  write  East  to  the  head  office  they  would 
payit. 

When  the  plaintiff  rested,  the  defendant  moved  for  a  non- 
suit on  the  following  grounds: 

''1.  That  it  had  not  been  shown  that  there  was  any  con- 
tract of  insurance  at  all  between  plaintiff  and  defendant. 

''2.  That  no  assignment  of  the  policy  from  EUer  to  Tharp 
had  been  shown,  nor  that  defendant  hacl  assented  to  such  as- 
signment, in  writing  on  the  policy,  or  at  all. 

"3.  That  no  assignment  of  the  policy  from  Tharp  to 
Shuggart  had  been  shown,  nor  that  defendant's  agent  had 
assented  to  such  assignment,  in  writing  or  otherwise,  nor  had 
knowledge  of  such  assignment  at  the  time. 

"4.  That  there  was  no  evidence  to  show  that  Washburn, 
the  local  a^ent  of  the  company,  had  in  any  manner  waived 
any  conditions  of  the  policy,  and  no  evidence  to  show  that 
he  had  authority  so  to  do.' 

This  motion  was  denied,  and  the  ruling  of  the  Court  there- 
on is  assigned  by  the  defendant  as  error. 

Defendant  then  called  Washburn,  its  local  agent,  as  a  wit- 
ness, and  he  testified  in  substance  that  he  did  not  hear  of 
EUer's  sale  of  his  interest  in  the  property  until  about  two 
weeks  after  Tharj)  sold  to  plaintiff,  and  that  up^to  that  time 
he  was  ignorant  of  any  change  in  the  ownership  of  it.  He 
further  testified  that  plaintiff  applied  to  him  to  have  the 
policy  so  changed  that  he  (plaintiff)  would  take  Eller's  inter- 
est in  it,  and  that  witness  told  plaintiff  that  it  would  be 
necessary  for  him  to  obtain  an  assignment  from  Eller,  as  no 
change  in  the  policies  could  be  made  without  his  consent. 
Witness  further  stated  that  he  told  plaintiff  that  if  he  woidd 
give  to  him  (witness)  Eller's  address,  witness  would  send  the 
policy  to  Eller  in  order  that  he  might  endorse  his  consent  on 
it;  and  that  if  he  refused,  witness  would  cancel  it  and  issue  a 
new  policy  to  plaintiff.  The  witness  positively  denied  tiiat 
he  ever  promised  to  procure  the  assent  of  the  defendant  to 
the  transfer  of  the  property  and  policy  to  plaintiff  unless 
Eller's  written  assignment  of  the  policy  was  first  obtained. 
So  far  as  the  evidence  introduced  by  defendant  conflicts  with 
that  introduced  by  plaintiff,  we  are  compelled  on  this  appeal 
to  accept  the  latter  as  the  true  version. 

The  Court  instructed  the  jury  as  follows: 

*'  A  policy  of  insurance  may  be  transferred  by  oral  assign- 
ment when  the  policy  is  delivered  for  a  valuable  considera- 
tion, with  intent  to  vest  all  the  title  thereto.  If  therefore 
the  jury  believe,  from  the  evidence,  that  at  the  date  of  the 
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gale  and  transfer  of  the  property  insured  the  owner  of  the 
policy  herein  sued  upon  delivered  said  policy  to  plaintiff, 
with  intent  to  transfer  the  title  thereto  to  plaintiff^  that  said 
transfer  was  for  valuable  consideration,  and  if  the  agent  of 
the  company  knew  of  said  transfer  and  approved  the  same, 
then  the  jury  will  find  for  plaintiff. 

"If  this  policy  was  assigned  by  Eller,  the  insured,  to  plain- 
tiff without  the  consent  of  the  insurance  company,  the  plain- 
tiff cannot  recover,  unless  said  assignment  was  afterwards 
sanctioned  by  the  company." 

And  the  Court  refused  to  give  the  following  instructions, 
which  defendant  requested  it  to  give: 

''If  Uiis  policy  was  assigned  to  the  plaintiff  by  EUer,  the 
insured,  without  the  consent  of  the  company,  the  plaintiff 
cannot  recover. 

''The  promise  of  Washburn  to  procure  an  asisignment  of 
the  policy  is  not  sufficient  to  entitle  plaintiff  to  recover  on 
this  policy,  if  no  further  stops  were  taken  to  procure  an  as- 
signment of  the  policy." 

The  defendant  excepted  to  the  instructions  given,  and  to 
the  refusal  of  the  Court  to  give  the  instructions  which  de- 
fendant requested  it  to  give. 

The  policy  sued  upon  was  signed  by  the  president  and 
secretary  of  the  defendant  at  Muncy,  Pa.,  aud  was  counter- 
signed at  San  Francisco,  Cal.,  by  Brown,  Craig  &  Co.,  desig- 
nating Uiemselves  as  the  general  agents  of  the  defendant;  and 
by  the  terms  of  said  policy  it  was  not  to  be  valid  until  so 
countersigned.  No  consent  to  the  assignment  or  transfer  of 
said  j)olicy  to  any  person  was  endorsed  thereon.  The  policy 
contained  the  following  terms,  stipulations,  and  conditions : 

"  This  policy  can  omy  be  assigned  in  case  of  actual  sale  of 
the  property  insured,  which  assignment  must  be  approved  by 
an  officer  or  an  agent  of  the  company. 

"If  the  pro^rfcy  be  sold  or  transferred,  or  any  change 
take  place  in  tttle  or  possession,  whether  by  legal  process  or 
judicial  decree  or  voluntary  transfer  or  executory  contract 
or  conveyance,  or  if  this  policv  shall  be  assigned  before  a 
loss  without  the  consent  of  the  company  endorsed  hereon, 
then  and  in  eveiy  such  case  this  policy  shall  be  void. 

"  When  property  insured  by  this  company  shall  be  sold 
either  by  conveyance  or  under  executory  contract,  or  if 
alienated  otherwise,  this  policy  shall  be  void  unless  the  policy 
is  transferred  to  the  purchaser  with  the  consent  of  the  com- 
pany endorsed  thereon  in  writing. 

**  The  use  of  general  terms,  or  anything  less  than  a  distinct, 
specific  agreement  clearly  expressed  and  endorsed  in  this 
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policy,  shall  not  be  construed  as  a  waiver  of  any  printed  or 
written  condition  or  restriction  therein. 

''  No  agent  is  empowered  to  waive  any  of  the  conditions 
of  this  policy,  either  before  or  after  a  loss,  withput  special 
authority  in  writing  from  the  company. 

''And  it  is  hereby  understood  and  a^eed  by  and  between 
this  Qpmpany  and  the  assured,  that  this  policy  is  made  and 
accepted  in  reference  to  the  foregoing  terms  and  conditions 
whicn  are  hereby  declared  to  be  a  part  of  this  contract,  and 
to  be  used  and  resorted  to  in  order  to  determine  the  rights 
and  obligations  of  the  parties  hereto  in  cases  not  otherwise 
specially  provided  for  in  writing." 

As  has  been  observed,  the  original  parties  to  the  policy  of 
insurance  in  this  case  were  the  defendant  and  the  firm  of 
Poulson  &  EUer.  But  the  plaintiff,  before  the  loss,  became 
invested  with  all  the  interest  which  Eller  had  in  the  property 
insured,  and  in  the  policy  of  insurance,  so  far  as  he  could 
transfer  his  interest  therein.  It  was  stipulated  by  the 
original  parties  to  the  policy  that  if  the  propertv  insured 
should  be  alienated  the  policy  should  be  void,  unless  trans- 
ferred to  the  alienee,  with  the  consent  of  the  defendant,  in 
writing.  We  are  unable  to  find  any  evidence  in  the  trans- 
cript which  tends  to  prove  that  the  defendant  ever  consented 
in  writing,  or  otherwise,  to  the  transfer  of  the  policy  in  this 
case  to  the  plaintiff  or  to  his  grantor.  But  it  is  insisted,  on 
behalf  of  the  plaintiff,  that  he  informed  the  local  agent  of 
the  transfer  oi  the  property  and  assignment  of  the  poncy  by 
Eller  to  Tharp,  and  by  the  latter  to  plaintiff,  and  requested 
said  local  agent  to  have  the  proper  endorsements  made  upon 
the  policy,  and  that  said  local  agent  agreed  that  he  would 
within  a  day  or  two,  and  that  two  payments  of  premium  were 
made  by  the  firm  of  Poulson  &  Shuggart,  successors  to  Poul- 
son &  Eller,  and  accepted  by  the  defendant  after  it  had 
knowledge  that  the  interest  of  Eller  had  beeir  transferred  to 
plaintiff;  and  that  the  last  payment  was  made  to  the  local 
agent  in  the  presence  of  the  general  agent;  and  that  the  ac- 
ceptance of  said  premiums,  with  knowledge  of  said  transfer, 
amounted  to  a  waiver  of  the  condition  which  required  the 
consent  of  the  company  to  the  transfer  to  be  endorsed  on  the 
policy  in  writing.  There  is,  however,  another  stipulation 
which  seems  to  militate  against  that  view  of  the  matter.  We 
refer  now  to  the  following :  "  No  agent  is  empowered  to  waive 
any  of  the  conditions  of  this  policy^  either  before  or  after  * 
loss,  without  special  authority  in  writing  from  the  company. " 
It  is  not  claimed  that  defendant  in  writing  ever  authorized 
any  agent  to  waive  any  of  the  conditions  of  this  policy.     No 
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case  bas  been  brought  to  our  attention  in  which  it  has  been 
held  that  a  clause  of  this  character  in  a  policy  may  be  wholly 
disregarded.  In  fact,  it  does  not  appear  from  the  reports  of 
the  cases  cited  on  either  side  whether  or  not  any  of  tne  poli- 
cies sued  upon  in  those  cases  contained  such  a  clause.  In 
Illinois  Fire  Insurance  Company  ts.  Stanton,  57  111.  354,  the 
policy  contained  a  condition  that  on  the  alienation  or  sale  of 
the  property  insured,  the  insurance  should  cease  and  be 
Yoid,  unless  the  policy  should  be  dulj  assigned  or  confirmed, 
by  the  consent  of  the  directors,  previous  to  the  loss;  and  no 
policrp^  should  be  regarded  as  assigned  unless  the  consent  of 
the  directors  should  be  certified  thereon  by  the  secretary  of 
the  company.  A  sale  of  certain  property  insured  by  the 
company  was  about  to  be  made,  and  before  consummating  it 
the  parties  in  interest  went  to  the  local  agents  of  the  com- 
pany and  told  them  that  ihey  were  about  to  make  the  trans- 
fer. The  agents  had  previously  changed  policies  under 
similar  circumstances.  They  told  the  parties  that  the  policy 
would  be  good  until  it  could  be  procured  from  St.  Louis,  and 
the  formal  consent  of  the  company  entered  upon  it.  Before 
that  was  done  the  property  was  destroyed  by  fire.  In  that 
case  the  Court  said :  '*  It  is  in  proof  that  it  had  been  the  cus- 
tom of  the  agents  to  give  such  consent,  and  their  acts  had 
always  been  ratified  by  the  company.  In  giving  such  con- 
sent, the  agents  were  therefore  acting  within  the  scope  of 
their  authority.  Such  agents  will  be  held  to  have  such 
power  as  the  company  knowingly  permits  them  to  exercise, 
and  the  fact  that  the  company  ratifies  such  acts  on  the  part 
of  their  agents  wUl  be  regarded  as  evidence  of  that  authority 
in  the  agents."  These  remarks  are  not  applicable  to  this 
case,  in  which  there  is  no  evidence  that  the  agents  of  the  de- 
fendant ever  before  consented  to  a  transfer  of  property  in- 
sured by  it  with  the  understanding  that  the  policy  should 
inure  to  the  benefit  of  the  transferee,  without  any  endorse- 
ment in  nmting  to  that  effect.  And  we  are  unable  to  dis- 
cover that  the  policy  in  that  case  contained  a  clause  which 
prohibited  the  agents  from  waiving  any  condition  of  the 
policy  without  first- being[  authorized  to  do  so  in  writing. 
The  question  in  this  case  is  not  as  it  was  in  Cumberland  Fot- 
ky  Mutual  Protective  Co.  vs.  MtcheU,  48  Pa.  St.  374,  whether 
a  ratification  by  the  company  of  the  agent's  acts  tmder  a  mis- 
take of  facts  would  revive  the  policy,  because  in  this  case 
there  is  no  evidence  which  tends  to  prove  that  the  defendant 
ever  ratified  the  acts  of  its  agent  in  respect  to  the  transfer 
of  the  property  and  policy. 
We  do  not  tnink  that  the  case  of  Peoria  M.  &  F.  Insurance 
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Co.  YS.  Hall,  12  Miclk  202,  at  all  analogous  to  this.  In  that 
case  the  agent  of  the  company  was  informed  before  the  policy 
issued  that  the  assured  kept  and  intended  to  keep  gunpowder 
in  his  store,  to  which  the  agent  assented,  and  agreed  to  have 
written  permission  for  the  keeping  of  it  inserted  in  the  policy. 
The  Court  held  that  the  keeping  of  gunpowder  under  those 
circumstances  did  not  render  the  policy  void,  whether  such 

?>ermi8sion  was  endorsed 'on  the  policy  or  not.  In  Security 
murance  Co.  vs.  Fay,  32  Mich.  467,  the  Court  says:  "  The 
condition  referred  to  contemplates  that  the  consent  of  future 
insurance  shall  be  given  in  advance;  for  the  policy  becomes 
void  if  there  is  any  subsequent  insurance  without  consent. 
When  the  policy  was  taken  out  in  October  in  the  Detroit 
company,  this  policy  at  once  became  void,  according  to  our 
decision  in  Western  Mass.  Ins.  Co.  vs.  Richer,  10  Mich.  279." 
In  Vide  vs.  Gemiania  Ins.  Co.,  26  Iowa,  9,  the  question 
whether  an  agent  could  waive  a  forfeiture  occasioned  by  so 
using  the  premises  as  to  increase  the  risk  without  the  assent 
of  the  company  endorsed  on  the  policy  was  very  fully  dis- 
cussed. The  Court  said:  *' There  was  evidence  tending  to 
prove  that  the  agent  had  full  power  to  effect  contracts  of  in- 
surance ;  to  fix  rates  of  premiums;  to  give  consent  to  the  increase 
of  risk  and  change  of  occupation  of  buildings  insured;  to 
cancel  policies  in  his  discretion,"  etc.  As  there  was  evidence 
tending  to  prove  that  the  agent,  with  a  ^f uU  knowledge  of  all 
the  facts,  consented  to  that  use  of  the  premises  which  it  was 
claimed  enhanced  the  risk,  it  was  held  a  waiver  of  the  condi- 
tion that  such  consent  should  be  endorsed  upon  the  policy. 
In  Buckley  vs.  Garrett,  47  Pa.  St.  204,  the  assured  were  part- 
ners, and  had  procured  a  policy  which  was  to  continue  in 
force  so  long  as  the  yearly  payments  stipulated  in  it  were 
paid.  With  the  consent  of  tne  company  the  assured  assigned 
the  policy  to  F.  N.  &  Co.,  and  with  like  consent  they  assigned 
to  K  P.,  and  with  like  consent  she  assigned  it  to  0.  H.,  who 
held  it  at  the  time  of  the  fire.  Seven  years  before  the  fire 
occurred  one  of  the  partners  to  whom  the  policy  was  issued 
transferred  his  interest  in  the  property  to  his  copartner,  who 
continued  to  pay  the  premiums  up  to  the  time  of  the  fire. 
These  payments  were  made  to  the  treasurer,  who  was  also  a 
manager  of  the  company.  His  office  was  in  the  same  room 
with  tne  secretary  oi  the  company,  whose  business  it  was  to 
approve  of  transfers.  The  action  was  brought  by  the  last 
assignee.  The  Court  held  that  there  was  evidence  which 
shomd  have  been  submitted  to  the  jury,  of  knowledge  on  the 
part  of  the  company  of  the  transfer  and  estoppel  in  conse- 
quence of  successive  receipts  of  the  premiums  after  that. 
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In  Firdev  vs.  The  Lycoming  Muttuxl  Imurance  Company,  30 
Pa.  St.  311,  the  Court  said:  *'  It  was  tlie  express  duty  of  the 
porohaser  of  the  insured  property  to  give  notice  to  the  com- 
pany, and  have  the  policy  assigned  according  to  its  conditions, 
if  he  wished  it  continued  for  his  use.  The  company  were 
not  bound  to  inquire  anything  about  it.  His  paying  assess- 
ments on  the  premium  note  given  by  his  copartner  was  no 
notice,  or  anjiihing  from  which  the  company  could  infer  a 
change  in  their  former  relation,  even  if  notice  in  this  way 
could  avail,  which  it  would  not."  In  that  case  one  of  the 
itertners  had  conveyed  his  interest  in  the  propertv  insured  to 
his  copartner,  without  first  obtaining  the  assent  of  the  insurer 
thereto  in  the  mode  prescribed  in  the  policy.  In  Meniz  vs. 
Lancaster  Mre  Ins.  Cb.,  79  Pa.  St.  475,  the  Court  says:  '*  The 
evidence  offered  and  rejected  was  that  the  agent  had  told  the 
assured  that  the  proper  endorsement  had  been  made  on  the 
policy.  Now  such  a  declaration  made  by  a  duly  authorized 
agent  or  officer  would  clearly  operate  as  an  estoppel.  It 
lulled  the  party  to  sleep  by  the  assurance  that  the  conditions 
of  tho  policy  had  been  complied  with,  and  that  his  indemnity 
was  secured.''  In  Worcester  Bank  vs.  Hartford  Fire  Ins.  Co.^ 
11  Cush.  262,  there  was  evidence  tending  to  prove  that  the 
agent  took  the  policy  for  the  purpose  of  making  the  proper 
endorsement,  and  then  returned  it  saying,  or  giving  the  as- 
sured to  understand,  that  the  proper  endorsement  had  been 
made.  The  Court  held  that  that  did  not  constitute  a  suffi- 
cient compliance  with  the  condition  which  required  an  assent 
in  writing  to  be  endorsed  upon  the  jjolicy. 

That  the  transfer  bv  EUer  of  his  interest  in  the  property 
insured  to  Tharp,  wilinout  the  proper  consent  of  the  defena- 
ant,  rendered  the  policy  void  as  to  the  proj)erty  so  trans- 
ferred, does  not  admit  of  doubt.  And  there  is  no  evidence 
tending  to  prove  that  the  defendant,  or  any  agent  of  the  de- 
fendant, ever  knew  of  that  transfer  until  after  it  was  made. 
The  plaintiff  testifies  that  he  applied  to  the  local  agent  for 
the  consent  of  the  defendant  for  the  transfer  to  him  (plain- 
tiff) about  three  weeks  after  he  purchased  the  property  of 
Tharp.  In  answer  to  the  question:  **  What  did  he  ftiie  local 
agent)  say  about  it?"  the  plaintiff  replied,  '*He  saia  that  he 
would  change  it,  and  see  that  it  was  all  right.  He  said,  '  I 
will  change  that  for  you  on  the  very  first  day  I  have  time;  I 
am  a  little  busv  now,  but  I  will  change  that  for  you  in  a  few 
days.'  I  told  him  the  sooner  the  better,  because  there  was 
no  telling  what  time  something  might  turn  up,  and  he  said 
that  he  would  attend  to  it  in  a  few  days;  that  he  would  attend 
to  it  right  away."    In  view  of  the  fact  that  the  policy  had 
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become  void  as  to  the  interest  which  plaintiff  had  acquired 
in  the  property  insured,  it  does  not  seem  to  us  that  the  con- 
dition of  the  policy  in  regard  to  a  transfer  of  the  property 
could  be  waived  so  as  to  revive  the  indemnity  as  to  that 
interest  in  this  manner.  If  the  agent  had  told  the  plaintiff 
that  the  proper  assent  in  writing  had  been  endorsed  upon  the 
policy,  tne  question  of  estoppel  might  arise.  But  we  are 
unable  to  see  how  it  can  upon  the  facts  before  the  Court. 

The  circumstance  of  the  payment  and  receipt  of  the  pre- 
mium, after  the  transfer  of  the  Eller  interest  to  the  plaintiff, 
is  relied  upon  to  constitute  an  estoppel.  We  cannot  view  'it 
in  that  lignt.  The  premium  was  actually  paid  by  Poulson, 
one  of  the  partners  to  whom  the  policy  was  issued.  His 
interest  in  it  was  not  affected  by  the  transfer  of  his  copart- 
ner's interest  in  the  property  to  a  third  party.  But  so  long 
as  no  change  was  made  m  the  policy,  it  was  incumbent  on 
Poulson  to  pay  the  premium  which  it  called  for,  in  order  to 
prevent  the  policy  from  becoming  wholly  void. 

Consistently  with  the  views  which  we  entertain  of  the  facts 
of  this  case  and  the  law  applicable  thereto,  we  must  hold 
that  the  Court  erred  in  instructing  the  jury  that  '*  if  the  agent 
knew  of  said  transfer,  and  approved  the  same,  then  the  jury 
will  find  for  the  plaintiff."  Tnere  is  no  evidence  tending  to 
prove  that  the  agent  did  know  of  the  transfer  until  long  alter 
it  had  occurred.  The  real  question  was  whether  or  not  his 
promise  to  have  the  policy  changed  bound  the  company  or 
estopped  it  from  denying  that  it  was  changed  according  to  that 
agreement.  The  instruction  which  defendant  requested  the 
Court  to  give — ^viz.,  **;fche  promise  of  Washburn  to  procure 
an  assignment  of  the  policy  is  not  sufficient  to  entitle  plain- 
tiff to  recover  on  this  policy,  if  no  further  steps  were  taken 
to  procure  an  assignment  of  the  policy  " — should  have  been 
given.  The  instruction  that  '*  if  this  policy  was  assigned  by 
filler,  the  insured,  to  plaintiff  without  the  consent  of  the  in- 
surance company,  the  plaintiff  cannot  recover  unless  said 
assignment  was  afterwards  sanctioned  by  the  company,'*  can- 
not be  considered  the  equivalent  of  the  one  which  the  Court 
refused  to  give.  It  left  the  jury  to  determine  what  would 
constitute  a  sanction  by  the  defendant  of  the  assignment, 
which,  in  the  absence  of  any  evidence  of  a  direct  sanction  of 
it,  was  liable  to  mislead  the  jury. 

For  these  errors,  and  the  insufficiency  of  the  evidence  to 
justify  the  verdict,  the  judgment  and  order  denying  the  mo- 
tion tor  a  new  trial  must  be  reversed. 

Judgment  and  order  reversed,  and  cause  remanded. 

We  concur:  Myrick,  J.,  Thornton,  J. 
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Depabticent  No.  2. 


[Filed  August  30,  1880.] 

No.  7039. 

WILLIAM  SOWDEN,  Eespondent, 

vs. 

THE  IDAHO  QUARTZ  MINING  CO.,  Appellant. 

Testimony  of  Expebts.  Usnally  the  qneBtion  whether  a  person  be  an  ex- 
pert is  for  the  trial  Court  to  determine  definitely,  and  the  mling  will 
not  be  reviewed;  bnt  in  this  case  the  defendant  was  entitled  to  the 
opinion  of  the  witness,  based  as  it  was  npon  his  own  experience. 

Assumption  of  Kiss  bt  Employes.  An  employee  assomes  all  those  risks 
which  exist  during  the  coarse  of  his  employment,  of  which  he  had 
knowledge,  or  was  bound  to  have  knowledge,  by  continuing  in  the 
employment. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  Nevada  County. 

G.  D.  Buckley  and  H,  V.  Beardon,  for  respondent. 
Dibble  dh  Kitta  and  George  S,  Hupp,  for  appellant. 

Mtbigk,  J.,  delivered  the  opinion  of  the  Court: 
This  action  was  brought  to  recover  damages  for  personal 
injuries  to  plaintiff,  caused  by  the  premature  explosion  of 
blasting  powder,  known  as  Excelsior  powder,  manufactured 
by  one  Haffenager.  Under  the  pleadings  in  this  case  the 
substantial  issues  were: 

1.  As  to  the  safety  of  the  Excelsior  powder  as  a  blasting 
powder. 

2.  As  to  whether  the  defendant  exercised  due  care  in  sup- 
plying a  reasonably  safe  powder,  and  in  permitting  the  Ex- 
calsior  pQwder  to  be  used  by  its  workmen. 

3.  Whether  the  plaintiff  knew  or  ought  to  have  known  of 
the  qualities  of  the  powder,  and  whether  he  exercised  due 
care  in  its  use. 

4.  Whether  the  defendant  provided  proper  appliances  for 
the  use  of  the  powder. 

The  Court  fully  and  clearly  instructed  the  jury  as  to  the 
relations  existing  between  {)laintiff  and  defendant,  as  master 
and  employee,  the  obligations  resting  upon  each  towards 
the  other,  and  as  to  the  care  proper  to  oe  exercised  by  each. 

Upon  the  trial  plaintiff  asked  the  witness  Price  whether 
Haffenager  was  a  sKillful  chemist  or  scientist.  Plaintiff  also 
asked  tha  witness  Drisco  as  to  the  reputation  of  Haffenager 
as  a  scientist  or  chemist.    Notwithstanding  defendant's  ob- 


L 


232  The  Pacific  Coast  Law  Journal. 

jection,  the  Court  permitted  the  questions  to  be  asked. 
There  was  no  error  in  these  rulings,  as  the  defendant  had  by 
its  answer  tendered  the  issue  *'  that  said  Haffenager  was  re- 
puted to  be,  and  was,  an  accomplished  chemist  and  scientist.*' 
tlaintiff  asked  the  question,  **What  was  the  reputation  of 
Haffena^er's  powder  as  a  safe  or  dangerous  blasting  com- 
pound ?'  The  witness  to  whom  this  question  was  put  was  a 
auarryman  at  the  Oakland  quarry.  It  does  not  appear  that 
le  reputation  referred  to  by  the  inquiries  to  him  ever  came 
to  the  knowledge  of  defendant  or  its  officers  or  agents;  nor 
that  it  existed  in  any  place  where  it  would  be  the  cluty  of  de- 
fendant to  have  made  inquiries;  nor  did  plaintiff  offer  to 
Elace  that  reputation  in  any  locality.  The  witness  may  have 
nown  the  reputation  of  the  powder  at  Oakland,  or  in  some 
foreign  countiy.  The  reputation  of  the  powder  was  not  di- 
rectly in  issue;  its  safety  was  the  point  in  issue.  ItB  repu- 
tation was  material  only  in  the  light  of  showing  whether  de- 
fendant used  proper  care  in  ascertaining  its  safety.  The  ad- 
mission of  the  answer  to  this  Question  was  eiTor. 

The  defendant's  witness  Polglase  testified  that  he  was  a 
practical  miner,  not  a  scientist  or  chemist;  did  not  know  what 
ingredients  composed  the  Excelsior,  Black,  or  Giant  powder; 
had  used  blasting  powders  twenty-two  years;  had  used  about 
six  hundred  pounds  of  Excelsior  powder  in  six  hundred  to  a 
thousand  blasts  in  the  defendant's  mine  before  the  injury  to 
plaintiff,  and  that  no  injury  of  any  kind  had  occurred.  He 
was  then  asked  by  defendant:  **In  the  light  of  your  expe- 
rience, what  do  you  say  as  to  the  safety  of  the  Excelsior  pow- 
der for  blasting  purposes?"  Plaintiff's  objection  to  tliis 
question  was  sustained.  Under  Section  1870,  subd.  9,  C.  C. 
P.,  defendant  was  entitled  to  the  opinion  of  the  witness; 
otherwise  no  miner,  nor  any  person  not  a  professional  scien- 
tist or  chemist,  no  matter  what  experience  he  may  l^ave  had^ 
can  give  his  opinion.  Usually  the  question  whether  a  per- 
son be  an  expert  is  for  the  trial  Court  to  determine  definitely, 
and  the  ruling  will  not  be  reviewed;  but  in  this  case  we  think 
the  defendant  was  entitled  to  the  opinion  of  the  witness, 
based  as  it  was  upon  his  own  experience.  (Estate  of  Ibomea, 
April  17,  1880,  and  authorities  there  cited  ;  Blood  vs.  Light, 
31  Cal.  115.) 

We  think  that  all  the  instructions  given,  and  all  the  rulings 
upon  instructions,  were  correct,  with  one  exception,  viz. : 

* '  Ninth.  That  there  is  another  qualification  or  exception 
to  the  risk  which  the  servant  assumes;  and  that  is,  he  as- 
sumes no  risk  except  such  as  existed  at  the  beginning  of 
the  employment,  and  such  as  are  incident  to  the  business." 
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This  instniction  was  given  at  the  request  of  plaintiff.  As 
we  understand  the  instruction,  it  is  that  the  employee  as- 
sumes such  risks,  and  such  risks  only  (not  incident  to  the 
business),  as  existed  at  the  beginning  of  the  employment; 
and  if  there  be  a  risk  which  did  not  exist  until  after  the 
beginning  of  the  employment,  but  commenced  to  exist  dur- 
ing the  course  of  the  employment,  the  employee  had  no 
risk  regarding  the  same.  We  do  not  think  tnat  this  in- 
struction states  the  correct  rule.  It  should  have  added  to 
it  words  equivalent  to  these:  ''  Or  which  existed  during  the 
course  of  the  employment,  of  which  the  einployee  had  fcaow- 
ledge,  or  was  bound  to  have  knowledge."  If  an  appliance  be 
introduced  after  the  commencement  of  the  employment, 
from  the  use  of  which  follows  a  risk  which  the  employee 
knows  or  ought  to  know — that  is,  if  the  risk  or  danger  be 
known  to  him,  or  be  patent  and  obvious — ^lie  assumes  the  risk 
by  continuing  in  the  employment. 

G.  D.  Buckley,  Esq.,  attorney  for  respondent,  makes  the 
point,  "  There  can  be  no  valid  appeal  from  the  decision  of 
the  Court  denying  defendant's  motion  for  a  new  trial,  for  the 
reason  that  no  notice  of  motion  to  that  effect  was  served  upon 
the  {>laintiff's  attorney  of  record."  The  history  of  the  case 
relating  to  attorneys  for  plaintiff  is  as  follows :  The  complaint 
is  signed  ''  G.  D.  Buckley,  plaintiff's  attorney."  The 
order  of  Court  rendering  judgment  recites  that  the  cause 
came  on  for  trial;  *'  the  said  parties  appeared  by  their  attor- 
neys; D.  G.  Buckley  and  H.  V.  Beardan  appeared  as  counsel 
for  the  plaintiff,"  etc.  Service  of  defendant's  motion  for  a 
new  trial  was  accepted  b^  *'  H.  V.  Beardan,  one  of  the  attor- 
neys for  plaintiff."  Service  of  the  notice  of  appeal  was  ad- 
mitted by  "G.  D.  Buckley  and  H.  V.  Beardan,  plaintiff's 
attorneys."  Service  of  the  transcript  was  admitted  b^  '*  G. 
D.  Buckley  and  H.  Y.  Beardan,  attorneys  for  plaintiff  and 
respondent."  The  ti-anscript  is  endorsed  "G.  JD.  Buckley, 
Esci-,  H.  V.  Beardan,  Esq.,  attorneys  for  respondent."  Three 
briefs  have  been  filed  on  behalf  of  respondent,  one  signed 
*'  Buckley  and  Beardan,  attorneys  for  respondent;"  one  "H. 
V.  Beardan,  attorney  for  respondent,"  endorsed  **G.  D. 
Buckley,  Esq.,  H.  v.  Beardan,  attorneys  for  respondent;'* 
the  other,  in  which  the  point  is  made,  is  signed  ''G.  D. 
Buckley,  attorney  for  respondent."  On  the  argument,  both 
gentlemen  appeared  and  took  part. 

From  this  history  it  seems  to  us  that  Mr.  Buckley  has  re* 
cognized  Mr.  Beardan  as  his  associate  in  the  case  sufficiently 
to  estop  him  and  his  client  from  now  saying  that  Mr.  Bear- 
dan was  not,  at  the  service  of  notice  of  motion  for  a  new 
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trial,  one  of  the  attorneys  for  plaintiff,  and  as  such  entitled 
to  receive  the  service.  Mr.  Buckley's  acts  constitute  a  waiver. 
Any  other  view  would  be  as  unjust  to  Mr.  Beardan  as  to  the 
defendant. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

I  concur:  Thornton,  J. 

CONOUBBING   OflNION. 

I  concur  in  the  reversal  of  the  judgment  and  order  denying 
defendant's  motion  for  a  new  trial.  As  to  the  point  that  the 
notice  of  motion  for  a  new  trial  was  not  served  on  the  plain- 
tiff's attorney  of  record,  I  think  that  it  should  be  disre- 
garded on  the  ground  that  the  objection  comes  too  late. 

Sharpstein,  J. 


Department  No.  2. 


[Filed  August  17,  1880.] 

No.  6563. 

GEORGE  HINDS,  Respondent, 

vs. 
D.  W.  GAGE  et  al..  Appellants. 

Pabtnbbshxp — Judgment  kqaisbt  one  Pabtnsb — Bights  of  Fibm  CsEDit 
TOBS.    The  purchaser  under  an  execution  issued  upon  a  jud^^en. 
against  only  one  of  a  partnership  acquires  but  the  interest  of  the  in 
dividual  partner,  and  he  takes  the  property  subject  to  the  prior  and 
superior  right  of  (he  Arm  creditors. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
District,  Los  Angeles  County. 

Thorn  &  Boss,  for  respondent. 

H.  T.  Haxard  and  H.  T.  Gaie,  for  appellants. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 
In  October,  1877,  and  for  several  years  prior  thereto,  the 
plaintiff  and  the  defendant  D.  W.  Gage  were  partners  in 
the  business  of  sheep  raising  in  the  County  of  Los  Angeles, 
in  the  State  of  California,  and  as  such  were  the  owners  of  a 
band  of  sheep  numbering  several  thousand,  the  exact  num- 
ber being  immaterial  for  the  purposes  of  this  decision.  Pas- 
turage having  become  bad  in  the  Couni^  of  Los  Angeles,  the 
sheep  were,  m  the  month  of  April,  1877,  driven  from  that 
county  to  the  County  of  Inyo,  under  the  care  and  manage- 
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ment  of  the  defendant  D.  W.  Gage,  the  plaintiff  remaining 
in  the  County  of  Los  Angeles.  The  complaint  charges  that 
after  the  arrival  of  the  sheep  in  the  County  of  Inyo,  and  prior 
to  the  26th  day  of  October,  1877,  the  defendants,  D.  W.  and 
Henry  T.  Gage,  conspired  and  combined  together  for  the 
purpose  of  cheating  and  defrauding  the  plaintiff'  out  of  his 
mterest  in  the  sheep;  and  that  afterwards,  in  pursuance  of 
such  fraudulent  conspiracy,  the  two  Gages  pretended  that 
the  defendant  D.  W.  Gage  5wras  indebted  to  Henry  T.  in  the 
sum  of  $3,223,  to  recover  which  indebtedness  an  action  was 
brought  in  the  District  Court  of  Inyo  County,  and  such  pro- 
ceedings were  had  in  the  action  that  thereafter,  on  the  6th  day 
of  Noyember,  judgment  was  entered  therein  by  default,  and 
an  execution  was  duly  issued  upon  such  judgment  and  placed 
in  the  hands  of  the  Sheriff  of  Inyo  County.  That  the  Sheriff 
levied  said  execution  upon  all  tlie  right,  title,  and  interest  of 
the  defendant  D.  W.  Ga^e  in  the  sheep;  that  a  sale  was  duly 
made  under  such  execution,  and  at  the  sale  the  defendant 
Henry  T.  Gage  became  the  purchaser  of  whatever  interest  D. 
W.  (^age  had  in  the  property.  The  complaint  also  charges 
that  in  furtlierance  of  such  fraudulent  combination  and  con- 

3 piracy,  the  two  Gages  requested,  prevailed  upon,  and  in- 
uced  the  def  endante  Wilson  and  Beys,  who  were  at  the  time 
herders  for  the  plaintiff's  firm  of  Gage  &  Hinds,  to  com- 
mence actions  in  a  Justice's  Court  of  Inyo  County  to  recover 
the  amount  of  wages  then  claimed  to  be  due  them  respec- 
tively; and  service  of  summons  being  had  in  said  actions 
upon  the  defendant  D.  W,  Gage,  judgments  by  default  were 
entered  against  him  in  favor  of  Wilson  and  Beys  respec- 
tively. Executions  were  issued  on  these  judgments,  and  the 
property  (the  sheep)  w.as  sold  under  the  execution  on  the 
Keys'  judgment,  the  defendant  Henry  T.  Gage  becoming  the 
.purchaser  at  such  sale.  The  complaint  charges  that  all  of 
the  actions  above  mentioned  were  commenced  and  prosecuted 
with  the  fraudulent  purpose  and  design  of  cheating  and  de- 
frauding the  plaintiff  out  of  his  interest  in  the  sheep,  and  all 
the  parties  defendant  are  charged  with  such  fraudulent  pur- 
pose and  design.  This  allegation  was  sufficient  to  render  all 
of  the  parties  engaged  in  such  fraudulent  conspiracy  proper 
parties  defendant  in  this  action,  and  therefore  there  was  no 
misjoinder  of  defendants. 

It  further  appears  from  the  pleadings  (and  this  averment 
is  sustained  by  the  evidence),  that  the  firm  of  Gage  &  Hinds 
was  largely  indebted,  not  only  to  Hinds  but  to  other  credi- 
tors residing  in  Los  Los  Angeles  County,  for  money  loaned 
ftnd  advanced  and  for  supplies  furnished  the  partnership. 
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This  action  was  brought  to  dissolve  the  partnership  exist- 
ing between  plaintiff  and  the  defendant  D.  W.  Ga^e,  for  an 
adjastment  of  the  a&irs  of  the  firm;  and  as  incidental 
thereto,  plaintiff  asked  the  Court  to  declare  the  judgments  in 
favor  of  Henry  T.  Gage,  Wilson,  and  Revs  fraudulent  and 
void,  and  to  set  aside  the  sales  made  under  the  two  execu- 
tions, one  in  favor  of  H.  T.kGage  and  the  other  in  favor  of 
Beys.  On  the  hearing  of  the  cause,  the  Court  below  found 
that  the  copartnership  of  Gage  &  Hinds  was  indebted  to  the 
plaintiff  and  other  persons  for  moneys  advanced  and  for 
goods  sold  to  the  firm,  in  an  amount  fully  equal  to  the  value 
of  all  the  copartnership  property.  The  Court  also  finds  that 
there  was  a  conspiracy  such  as  was  charged  in  the  complaint, 
and  directed  that  the  sheep  be  sold  and  the  proceeds  oe  ap- 
plied to  the  payment  of  the  partnership  debts — ^first  to  tne 
payment  of  uie  indebtedness  of  the  firm  to  third  persons; 
and  secondly,  to  the  payment  of  any  indebtedness  due  to  the 
respective  partners;  and  that  if  anything  remained,  after  the 
payment  of  such  partnership  indeotedness,  and  the  adjust- 
ment of  the  partnership  accounts,  that  it  be  paid  over  to  the 
defendant  Henry  T.  Gage,  as  the  successor  in  interest  of  the 
defendant  D.  W.  Gage. 

In  the  view  we  take  of  this  case  it  is  unnecessary  for  us  to 
determine  whether  the  finding  of  fraud  was,  or  was  not,  jus- 
tified by  the  evidence,  as  the  decision  of  the  Court  below  can 
be  sustained,  irrespective  of  the  existence  or  non-existence 
of  fraud  on  the  part  of  defendants. 

It  is  admitted  that  the  claim  of  Henry  T.  Gage  against  the 
defendant  D.  W.  Gage  was  an  individual  and  not  a  partner- 
ship indebtedness,  and  the  payment  should  therefore  be 
postponed  until  the  partnership  claims  are  satisfied;  and  the 
claim  of  Keys  occupies  no  better  position.  It  is  true  that 
the  firm  was  indebted  to  Beys,  and  he  mi^ht  in  a  proper  pro- 
ceeding have  claimed  the  rights  and  privileges  of  a  partner- 
ship creditor.  But  this  he  failed  to  do,  when  he  elected  to 
proceed  under  a  judgment  against  only  one  of  the  firm.  It 
was  the  interest  of  the  defendant  D.  W.  Gage  only  that  was 
sold  under  the  judgment;  for  the  jud^ent  was  against  Ga^e 
only,  and  the  command  of  the  writ  was  that  the  SheriflF 
should  sell  Gage's  interest  in  the  sheep.  The  sale  was  there- 
fore good  as  against  the  interest  of  Gage,  but  it  passed  no 
title  as  against  the  other  partner.  Hinds.  Under  Sections 
414  a»d  y89  of  the  Code  of  Civil  Procedure,  the  plaintiff  in 
that  action,  Beys,  could  have  brought  the  other  defendant  in 
and  made  him  a  party  to  the  jud^ent;  but  thid  he  did  not 
see  fit  to  do.     Proceeding  as  he  did,  under  a  judgment  against 
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only  one  of  the  partners,  the  purchaser  under  execution  ac- 

anired  but  the  interest  of  the  individual  partner,  and  took 
le  property  subject  to  the  prior  and   superior  right  of  the 
firm  creditors. 
We  find  no  error  iA  the  proceedings  in  the  District  Court. 
The  judgment  and  order  are  affirmed. 
We  concur:  Thornton,  J.,  Myrick,  J. 


New  Publications. 


A  TREATISE  ON  THE  LAW  OF  PUBLIC  SCHOOLS.  By  Firlbt 
BiTBXX,  Coniiselor  at  Law,  Council  Blaffs,  Iowa.  New  York:  A.  S. 
Babnu  &  Co.,  Ill  and  113  William  Street.  1880.    12mo.,  pp.  154. 

This  little  book  is  replete  with  valuable  information  concern- 
ing our  public  school  system,  and  contains  numerous  references 
to  decisions  of  Courts  of  last  resort  upon  the  various  perplexing 
questions  and  controyersies  which  have  arisen  in  yarious  States. 
To  the  teacher  it  is  particularly  useful,  inasmuch  as  it  furnishes 
fall  information  of  the  legal  status  of  teachers  in  their  relations 
with  their  pupUs  and  the  trustees. 


THE  STUDENTS'  LAW  DICTIONABY  OF  WORDS  AND  PHRASES 
IN  LAW  LATIN,  LAW  FRENCH,  AND  ANGLO-SAXON.  With 
Btatatory  and  common  law  definitions.  By  S.  S.  Pbloubbt.  New  York: 
GsoBOB  S.  DiossT,  80  Nassau  Street,  1879.    16mo.,  pp.  235. 

The  intention  of  this  small  and  handy  volume  is  to  present, 
m  a  cheap  and  convenient  form,  the  words,  names,  and  phrases 
which  are  in  use  in  law  books  and  legal  papers  and  documents, 
and  defining  them  in  a  brief  and  plain  manner. 

This  glossary  is  convenient  for  general  use,  although  we  can- 
not say  that  its  brevity  is  an  improvement.  Courts  of  last  resort 
in  the  different  States  have  radically  changed  legal  nomencla- 
ture, and  given  it  a  wider  signification  than  the  older  common 
law  writers  ever  dreamed  of.  Still,  for  the  purpose  intended, 
and  in  so  compact  a  book,  we  cannot  expect  to  find  matter  which 
would  require  a  large  volume  to  contain.  It  is,  however,  a  use- 
ful rude  mecum. 


A  COLLECTION  OF  LEGAL  MAXIMS  IN  LAW  AND  EQUITY.  With 
English  translations  by  S.  S.  Piix>C7BKT.  New  York:  Gbobos  S.  Dzoust, 
1880.    16mo.,  pp.  IX-3d2. 

There  is  considerable  comfort  in  the  perusal  of  fegal  maxims. 
They  seeem.  to  represent  the  pith,  the  reason,  the  foundation,  so 
to  speak,  of  all  law;  and,  if  not  repeated  ad  nauseam,  give  an 
elegant  and  impressive  appearance  to  legal  matters.  In  the  work 


238  The  Paoifio  Coast  Law  Journal. 

before  us,  all  the  principal  legal  maxims  in  law  and  equity  which 
are  found  scattered  through  me  yarious  law  books  are  collected, 
and  under  each  is  given  an  excellent  English  translation. 

It  is  intended  for  the  student  preparing  for  the  bar,  and  for 
the  practicing  lawyer  who  may  desire  to  easily  find  a  maxim 
which  will  apply  to  and  illustrate  the  case  before  him.  For 
these  purposes,  and  for  general  use,  we  are  fain  to  commend  the 
book  to  all.  In  addition,  the  book  contains  a  full  index,  which 
will  enable  the  student  to  find  any  maxim  desired  immediately. 


THE  AMERICAN  SETTLERS*  GUIDE.  A  brief  exposition  of  the  Public 
Land  System  of  the  United  States.  By  Hbnbt  N.  Copp.  Published  by 
the  Editor.    Washington,  D.  G.,  1880.    8vo.,  pp.  96. 

The  reputation  of  Mr.  Copp,  also  the  editor  of  "  Copp's  Public 
Land  Laws,"  **  United  States  Mining  Decisions,"  "  Handbook  of 
Mining  Law,"  and ' '  Copp's  Land  Owner,"  is  a  sufficient  guarantee 
of  the  value  of  this  work,  without  any  remarks  from  us.  It  is  a 
complete  budget  of  information  upon  the  subject  expressed  in  the 
title,  and  contains  a  list  of  United  States  land  officers,  State 
land  officers  and  immigration  agents,  railroad  commissioners  and 
agents,  land  attorneys,  etc.,  in  addition  to  the  full  information 
about  land  matters  so  necessary  to  settlers. 


THE  NEW  YORE  MINING   DIBEGTOBY.     New    York:    Hoi^lxstkb  & 
OoDDABD,  30  Broad  Street.     Price  $1. 

This  book  quotes  the  titles  of  about  700  mining  companies 
with  a  New  York  representation,  the  capital  stock,  par  yalue  of 
shares,  office  address,  etc. ;  also  the  names  of  perhaps  a  thou- 
sand men  in  and  about  New  York  having  connections  with  th^ 
mining  interests;  also  the  names  and  addresses  of  all  the  mem* 
bers  of  the  New  York  Mining  Stock  Exchange,  with  other  im- 
portant matter  connected  with  the  handling  of  mining  shares. 
No  man  having  connectionB  with  this  great  and  increasing  in- 
dustry can  afford  to  be  without  one. 


AMEBIGAN  NEWSPAPEB  DIBEGTOBY.  Containing  accurate  lists  of 
all  the  newspapers  and  periodicals  published  in  the  United  States,  Ter- 
ritories, and  the  Dominion  of  Canada,  together  with  a  description  of 
the  towns  and  cities  in  which  they  are  published.  New  York:  Gso.  P. 
BowKLL  &  Co.,  publishers,  1880.     8vo.,  pp.  1044. 

This  is  the  twelfth  annual  issue  of  the  *'  American  Newspaper 
Directory/'  and  is  a  larger  edition  than  was  ever  before  called 
for.  Every  care  has  been  taken  to  bring  out  in  bold  relief  faults 
which  remain^ to  be  remedied,  and  to  insure  the  confidence  of 
the  widely  divergent  interests  represented  by  publishers  and  ad- 
vertisers. It  is  a  reliable  index  to  the  newspapers  of  America, 
and  becoming,  if  not  now,  a  work  of  necessity. 


TfiB  Fagifio  CoAfiT  Law  Joubnal.  239 

COMPLIMENTARY. 

We  feel  justified  in  publishing  the  following  complimentary 
letter  from  Mariposa  Couniy,  which  speaks  for  itself: 

"W.  T.  Bagqett  &  Co.— Dear  Sibs: 

".Permit  me  to  compliment  you  on  the  opening  numbers  of 
the  sixth  volume  of  the  Pacific  Coast  Law  Journal.  First,  the 
uniform  white  page  (instead  of  blue  cover)  is  a  great  improve- 
ment, giving  us  a  clear  table  of  contents  suitable  for  "  attention 
msrks,"  and  desirable  to  be  preserved  and  boui^d  as  a  number 
index  wil^  the  body  of  the  numbers.  Second,  the  index  to 
Volume  V  accompanying  No.  1  of  Volume  VI  is  gratifying.  To 
most  practitioners  I  fancy  that  in  a  few  weeks  or  months  after 
reading  and  filing  away  a  law  magazine  its  practical  value  de- 
pends almost  entirely  on  the  excellence  (minuteness  and  com- 
pleteness) of  the  index.  Third,  your  efforts  to  bring  decisions 
up  to  date  as  nearly  as  practicable,  though  at  times  burdensome 
to  you,  add  immensely  to  the  value  of  the  magazine.  I  believe 
the  Bar  will  appreciate  these  things,  and  trust  you  may  find 
your  advantage  in  the  improvements,  and  that  you  miay  make 
the  mag^azine  all  you  contemplate,  and  sufficient  of  itself  event- 
ually for  the  periodical  law  literature  of  the  Pacific  Coast. 
Then  we  will  save  money  and  time  and  eyes  by  stopping  off  the 
Eastern  publications. 

I  am  not  complementing  you  because  df  any  notion  that  you 
particularly  need  such  stimulus,  but  simply  because  it  cannot 
possibly  hurt  you^  and  may  please  you  to  know  that  your  clients 
are  pleased.  Generally,  growling  is  vociferous  and  approbation 
silent,  and  that  is  hardly  uie  square  thing. 

Yours  truly,  L.  F.  J. 


Legal  FacetisB. 

CoMTEMFT  or  CouRT. — ^Colonel  Bangs  is  very  bald;  and  in  order 
to  induce  his  hair  to  grow  again,  he  is  using  a  very  excellent 
article  called  "Hair  Vigor"  upon  his  scalp.  A  week  or  two 
ago  he  was  summoned  as  a  juryman  upon  a  case  in  the  Circuit 
Court;  and  nx>on  tiie  day  of  the  trial,  just  before  the  hour  at 
which  the  Court  met,  he  remembered  that  he  had  not  applied 
the  "Vigor''  to  his  hair  that  morning.  He  had  only  a  few 
minutes  to  spare,  but  he  flew  up  stairs,  and  into  the  dark  closet 
where  be  kept  the  bottle,  and,  pouring  some  fluid  upon  a  sponge, 
he  rubbed  his  head  energetically.  By  some  mishap  the  Colonel 
got  hold  of  the  wrong  bottle,  and  the  substance  with  which  he 
inundated  his  scalp  was  not  "Vigor,"  but  some  black  varnish 
which  Mrs.  Bangs  used  for  her  shoes.     However,  Bangs  didn't 
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perceive  the  mistake,  bnt  darted  downstairs,  put  on  his  hat,  and 
walked  off  to  the  Court-room.  It  was  a  very  cold  morning,  and 
by  the  time  the  Colonel  reached  his  destination  the  varnish  was 
as  stiff  as  a  stone,  his  hat  glued  fast  to  the  skin,  and  his  efforts 
to  take  it  off  gave  him  fearful  pain.  Just  then  he  heard  his  name 
by  the  crier.  He  was  wild  with  apprehension  of  coming  trouble; 
but  he  took  his  seat  in  the  jury-box,  and  determined  to  explain 
the  situation  at  the  earliest  possible  moment.  Presently  the 
Clerk  screamed,  "  Hats  off  in  Court! "  The  Colonel  grew  crimson 
in  the  face.  ''  Hats  off! "  yelled  the  Clerk  again,  and  the  Colqnel 
was  about  to  reply,  when  the  Judge  came  in,  and  as  his  eyes 
rested  on  Bangs  he  said,  ''Persons  in  the  Court-room  must 
remove  their  hats."    Bangs:  "  May  it  please  your  Honor,  1  kept 

my  hat  on  because "    Judge:  **  Well,  sir,  you  must  take  it  off 

now."    Bangs:  **  But  I  say  I  keep  it  on  because  I "    Judge: 

"  We  don't  want  any  arguments  upon  the  subject,  sir.  Remove 
that  hat  this  moment."    ^^^^-  ''  Oudge,  if  you  will  only  give  me 

a  chance  to "    Judge :  **  This  is  intolerable!    Do  you  mean  to 

insult  the  Court,  sir?  Take  your  hat  off,  sir,  or  I  will  fine  you 
for  contempt."    Bangs:  "  Well,  it's  very  hard  I  can't  say  a  word 

by  way  of  ex "    Judge  ( warmly ) :  '*  This  is  too  much !  You've 

got  more  audacity  than  a  mule.     Mr.  Clerk,  fine  that  man  fifty 

dollars!"     Ban^s:   "Judge,    this   is   rough   on   me.      I " 

Judge  (in  a  furious  rage):  "Won't  do  it  yet?  Why,  vou  im- 
pudent scoundrel,  I'^  a  notion  to Mr.  Clerk,  fine  him  one 

hundred  more,  and,  Mr.  Jones,  you  go  and  take  that  hat  off  by 
force."  Then  the  tipstaff  approached  Bangs,  and  hit  the  hat 
with  his  stick.  It  did'nt  move.  Then  he  struck  it  again,  and 
caved  in  the  crown;  but  it  still  remained  on  Bang's  head.  Then 
he  picked  up  a  volume  of  "  Brown  on  Evidence,"  and  smashed 
the  crown  in  flat.  Then  Ban&^s  sprang  at  him,  and,  shaking  his 
fist  under  the  nose  of  Jones,  he  shrieked,  "  You  mutton-headed 
scullion!  I've  half  a  notion  to  kill  you!  If  that  jackass  on  the 
bench  had  any  sense,  he  could  see  that  the  hat  is  glued  fasti  I 
can't  take  it  off  if  I  want  to."  Then  the  Judge  removed  the  fines 
and  excused  him,  and  Bangs  went  home.  He  slept  in  that  hat 
for  a  week;  and  even  when  it  came  off,  the  top  of  his  head 
looked  as  black  as  if  mortification  had  set  in. 

It  was  at  Fremont,  Ohio — ^where  President  Hayes  lives  when 
he  is  not  seated  in  the  Presidential  Chair  of  State  examining  his 
new  crockery — ^and  in  early  times.  The  action  was  ejectment, 
and^the  Clerk  was  calling  "  Richard  Roe!  Richard  Roe!  Richard 
Roe!  come  into  Court  and  make  answer  why  default  should  not 
be  entered  against  you!"  Up  rose  a  tall,  lanky  specimen  of 
humanity  from  Mascash  and  drawled  out:  "  What  d'ye  want?" 
The  Court  was  immediately  adjourned  to  celebrate  the  finding 
of  the  long-lost  and  frequently-inquired-for  Richard  Roe. 


I 
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Vol.  VI.  September  25,  1880.  No.  5. 

Ourreiit  Topics. 

The  United  States  Supreme  Court,  in  Eio  parte  Albert  Sie- 
botdet  cU.f  in  passing  upon  the  constitutionality  of  the  Fed- 
eral election  laws,  sustains  the  view  of  our  own  Supreme 
Court  in  the  Denis  Kearney  case.  (See  Pacific  Coast  Law 
Journal,  Vol.  V,  page  430.)  The  petitioners  were  judges  of 
election  at  different  voting  precincts  in  the  city  of  Baltimore, 
at  the  election  held  on  the  5th  day  of  November,  1878,  at 
which  representatives  to  the  forty-sixth  Congress  were  voted 
for.  At  the  November  term  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland,  an  indictment  against 
each  of  the  petitioners  was  found  for  offenses  committed  by 
them  as  such  judges  of  election;  and  they  were  tried,  con- 
victed, and  sentenced  to  fine  and  imprisonment. 

Upon  habeas  cmyua  from  the  Supreme  Court,  the  question 
arose  as  to  whether  a  party  imprisoned  under  a  sentence  of 
a  United  States  Court,  upon  conviction  of  a  crime  created 
by,  and  indictable  under,  an  unconstitutional  Act  of  Con- 
gress, may  be  discharged  from  imprisonment  by  the  Supreme 
Court  of  the  United  States  on  habeas  cmyua,  although  it  has 
no  appellate  jurisdiction  by  writ  of  error  over  the  judgment. 
The  Supreme  Court,  however,  was  clearly  of  the  opinion 
that  the  case  brought  before  it  was  appellate  in  its  charac- 
ter, inasmuch  as  it  was  necessary  to  revise  the  Act  of  the 
Circuit  Court  in  making  the  warrants  of  commitment  upon 
the  convictions  referred  to. 

While  conceding  the  general  rule  that  a  conviction  and 
sentence  by  a  Court  of  competent  jurisdiction  is  lawful  cause 
of  imprisonment,  and  no  relief  can  be  given  hj  Jiabeas  corpus, 
the  Court  was  of  opinion  that  the  question  raised  in  the  case 
before  it  was  proper  for  consideration  on  habeas  corpvs,  and 
reasoned  as  follows : 
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''The  Talidify  of  the  jadgmelits  is  assailed  on  the  ground 
that  the  Acta  of  Congress  under  which  the  indictments  were 
found  are  unconstitutional.  If  this  position  is  well  taken,  it 
affects  the  foundation  of  the  whole  proceedings.  An  uncon- 
stitutional law  is  void,  and  is  as  no  law.  An  offense  created 
by  it  is  not  a  crime.  A  conviction  under  it  is  not  merely  er- 
roneous, but  is  illegal  and  void,  and  cannot  be  a  legal  cause 
of  imprisonment.  It  is  true,  if  no  writ  of  error  lies,  the 
judgment  may  be  final  in  the  sense  that  there  may  be  no 
means  of  reversing  it.  But  personal  liberiy  is  of  so  great 
moment  in  the  eye  of  the  law  that  the  judgment  of  an  infe- 
rior Court  affecting  it  is  not  deemed  so  conclusive  but  that, 
as  we  have  seen,  the  question  of  the  Court's  authority  to  try 
and  imprison  the  party  may  be  reviewed  on  habeas  corpus  by 
a  Superior  Court  or  Judge  having  authority  to  award  the 
writ.  We  are  satisfied  that  the  present  is  one  of  the  cases 
in  which  this  Court  is  authorized  to  take  such  jurisdiction. 
We  think  so,  because  if  the  laws  are  unconstitutional  and 
void,  the  Circuit  Court  acquired  no  jurisdiction  of  the  causes. 
Its  authority  to  indict  and  try  the  petitioners  arose  solely 
upon  these  laws." 

The  Court  then  proceeded  to  examine  the  cases  on  their 
merits,  and  upon  the  conclusion  that  the  Act  was  a  valid  Act, 
declared  that  the  cause  of  commitment  was  lawful,  and  there- 
fore the  application  for  the  writ  of  habeas  corpus  was  denied. 

Our  own  Supreme  Court,  in  In  re  Defnis  Kearney,  took  sub- 
stantially the  same  ground.  Any  other  position  would  be  an 
innovation,  not  only  on  established  law,  but  on  common 
sense  concerning  the  liberty  of  individuals,  to  protect  which 
against  identical  illegal  judgments  history  declares  the  writ 
was  originally  established. 

It  is  certainly  beyond  controversy  that  Courts  cannot  act 
unless  some  statute  confers  upon  them  jurisdiction  to  exer- 
cise their  functions;  and  where  no  statute  exists,  all  proceed- 
ings partake  of  the  legislative  feature,  and  hence  utterly 
void;  and  the  majesty  of  the  law,  which  is  supposed  to  sur- 
round Courts  of  justice,  is  a  vapor  which  the  writ  of  Iiabeas 
corpus  dispels  at  a  breath. 


The  Pacific  Coast  Law  Journal.  243 

Where  there  is  no  law,  there  can  be  no  offense,  however 
ontrageons  the  criminal  act  may  appear  to  the  common  mind; 
and  if  there  be  neither  law  nor  offense,  how  can  any  Court 
acquire  jurisdiction  ?  The  Court  stands  in  such  cases  in  the 
same  position  as  the  private  trespasser  upon  the  rights  of 
others. 

The  point  that  the  Supreme  Court  had  no  appellate  juris- 
diction over  the  judgments  of  the  Police  Court,  and  there- 
fore could  not  review  the  action  of  that  Court  on  habeas 
corpus,  is  not  tenable,  because  the  merits  of  the  case  lie  in 
the  fact  that  the  lower  Court  was  a  trespasser.  To  examine 
into  the  merits  of  the  judgment  in  such  case  is  not  to  con- 
sider it  with  a  view  to  its  reversal,  but  to  ascertain  whether, 
as  claimed,  there  is  any  judgment  at  all.  If  there  be  no  law 
to  sustain  the  judgment,  the  latter  is  and  must  be  utterly 
void,  and  has  no  existence;  and  this  point  being^determined, 
there  is  no  reversal — ^for  the  term  **  reversal  "applies  to 
judgments  erroneous  and  voidable,  and  not  to  those  which 
do  not  and  cannot  exist.  Hence  not  only  is  there  no  innova- 
tion, bat  the  injury  would  fall  upon  the  persons  of  the 
people,  and  the  value  of  the  writ  of  habeas  corpus  be  de- 
stroyed. In  the  TJ.  8.  Supreme  Court  the  Act  was  valid,  and 
the  writ  denied.  In  the  Kearney  case  the  ordinance  was  ut- 
terly void,  and  the  writ  granted  for  the  same  reasons  that  it 
would  have  been  granted  in  the  U.  S.  Supreme  Court  had  the 
Act  been  void. 


We  publish  to-day  the  opinion  recently  delivered  by 
Judge  Hunt,  of  our  Superior  Court,  in  the  case  of  Meeh  vs. 
The  County  of  Alameda  et  al.  The  case  was  one  of  great  im- 
portance, excited  much  interest,  and  was  very  fully  argued 
by  Messrs.  Ghreathouse  &  Blanding,  the  railroad  attorneys, 
on  behalf  of  the  defendants,  and  Messrs.  McAllister  & 
Bergin,  Haight  &  Taylor,  and  J.  C.  Martin,  for  plaintiff. 
Many  questions  of  importance  were  raised  and  decided,  and 
the  opinion  will  be  found  unusually  elaborate  and  able,  and 
furnishes  evidence  that  our  Superior  Judges  are  taking  high 
rank  as  jurists. 
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Supreme  Court  of  California. 

Depabtment  No.  2. 


[Filed  September  3,  1880.] 
No.  10,519. 

THE  PEOPLE   OF  THE    STATE    OF   CALIFOBNLL, 

Bespondent. 

vs. 

JAMES  FEEBIS,  Appellant. 

Criminal  Law — JusTmcATZOK — Insanity — ^Dbunsennbss.  Insanity  relieYee 
from  all  criminal  responsibility  when  it  reaches  that  degree  of  mental 
disease  that  the  party  is  not  capable  of  knowing  the  nature  or  quality 
of  the  act,  or,  if  he  did  know  it,  that  he  did  not  know  he  was  doing 
what  was  wrong.  Bnt  drunkenness  is  never  an  excuse  for  crime,  ex- 
cept where  it  has  continued  so  long  and  been  carried  to  such  an  excess 
as  to  produce  delirium  tremens  or  some  other  form  of  permanent 
insani^.  And  eyidence  of  drunkenness  can  only  be  considered  by  the 
jury  for  the  purpose  of  determining  the  degree  of  crime,  and  for  this 
puipose  it  must  be  received  with  great  caution. 

Appeal  from  the  Superior  Court  of  Humboldt  County. 

Attorney-General  Hart,  for  respondent. 
S.  M.  £v/ck,  for  appellant. 

MoBBisoN,  C.  J.,  deliyered  the  opinion  of  the  Court: 

The  appellant  was  convicted  in  the  Superior  Court  of  the 
County  of  Humboldt  of  the  crime  of  an  assault  with  a  deadly 
weapon,  ivith  intent  to  kill  and  murder  one  James  Mahoney, 
and  was  by  that  Court  sentenced  to  five  years'  imprisonment 
in  the  State  Prison. 

1.  The  first  point  made  before  this  Court  is,  that  the  ver- 
dict of  the  jury  was  against  the  evidence.  The  facts  are  few 
and  simple,  and  are  substantially  as  follows : 

The  defendant  was  the  owner  of  a  drinking  saloon  in  the 
town  of  Eureka,  and  being  indebted  to  one  J.  P.  Monroe, 
executed  and  delivered  to  Monroe  a  bill  of  sale  therefor;  and 
thereafter  James  Mahoney  was  put  in  charge  of  the  saloon 
by  said  Monroe.  About  two  hours  later,  in  the  same  day, 
the  defendant  came  to  the  saloon  and  asked  Mahoney  for  the 
key,  stating  at  the  time  that  he  wanted  to  lock  up  the  saloon. 
Mahoney  refused  to  surrender  the  key  to  him,  and  thereupon 
the  defendant  struck  Mahoney  with  his  fist.  The  language 
of  the  witness  is :     **  He  said  he  would  have  it  (the  key),  and 
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he  made  a  pass  at  me.     I  knocked  it  off,  and  the  next  time  I 

fot  cut  in  tne  stomach;  then  I  cleared  out.  *  *  *  Then 
should  judge  it  was  about  fifteen  or  twenty  minutes  after  I 
went  over  to  McGarraghan's  he  hallooed  to  me.  He  was 
coming  up  by  Buhne's  store  when  he  hallooed  to  me,  and 
told  me  he  wanted  the  key.  I  told  him,  as  I  did  before,  that 
I  would  not  give  it  to  him,  and  he  made  a  pass  at  me  again. 
*  *  *  He  made  a  lick  at  me,  and  I  knocked  it  off  with 
my  arm,  and  then  he  drew  his  knife.  He  struck  at  me  and  I 
knocked  it  off,  and  then  I  struck  him,  and  he  came  at  me 
with  his  knife.  He  then  cut  me  in  the  side  and  twice  in  the 
head.  I  then  ran  off,  and  he  chased  me  and  overtook  me;  I 
then  had  to  give  him  the  key." 

This  is  substantially  the  evidence  in  the  case.  The  wit- 
nesses do  not  substantially  agree  in  their  statements,  but  the 
evidence  clearly  establishes  the  guilt  of  the  accused.  The 
key  was  rightfully  in  the  possession  of  Mahonev,  and  his  re- 
fusal to  surrender  it  constituted  no  just  ground  lor  the  assault 
made  upon  him  by  the  defendant. 

We  have  said  that  the  key  was  rightfully  in  Mahoney's 

Sossession,  and  therefore  he  very  properly  refused  to  let  the 
efendant  have  it;  but  if  the  case  nad  been  otherwise — if  the 
defendant  had  been  justly  entitled  to  its  possession — the  re- 
fusal of  Mahoney  to  surrender  it  would  have  afforded  no  just 
or  legal  cause  for  the  assault.  The  verdict  was  not  contrary 
to  the  evidence,  but  was  fully  sustained  by  it. 

2.  The  next  ground  of  error  alleged  is  that  the  Court  mis- 
directed the  jury  in  giving,  at  the  reqiiest  of  the  District  At- 
torney, the  following  instruction : 

'  *  Sixth,  The  defendant  relies  upon  the  fact  that  he  was  drunk 
as  an  excuse  for  his  act,  and  claims  that  he  was  incapable  of 
forming  a  criminal  intent.  The  same  rule  of  law  should  ap- 
ply in  cases  of  drunkenness  as  in  cases  of  insanity — ^that  is 
was  the  accused,  at  the  time  of  committing  the  offense,  con- 
scious that  he  was  doing  wrong?  And  when  drunkenness  is 
relied  upon  as  a  defense  and  an  excuse  for  crime,  the  burden 
of  proof  is  upon  the  defendant  to  establish  the  fact  of  drunk- 
enness to  such  an  extent  as  that  he  was  not  conscious  he  was 
doing  wrong,  and  this  must  be  established  on  his  part  by 
satisfactory  proof." 

We  are  of  the  opinion  that  the  foregoing  instruction  was 
erroneous,  as  it  assumes  that  drunkeimess  is  in  some  cases 
an  excuse  for  crime,  and  places  it  on  the  same  footing  with 
insanity.  Insanity,  when  it  reaches  that  degree  of  mental 
disease  that  the  party  is  not  capable  of  knowing  the  nature 
or  quality  of  the  act,  or,  if  he  did  know  it,  that  he  did  not 
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know  he  was  doing  what  was  wrong,  relieves  him  from  all 
criminal  responsibility. 

Tindal,  C.  J.,  in  answer  to  questions  propounded  by  the 
House  of  Lords  to  the  Judges  (cited  in  Koscoe's  Cr.  Ev., 
953),  says  '*  that  to  establish  a  defense  on  the  ground  of  in- 
sanity, it  must  be  clearly  proved  that  at  the  time  of  commit- 
ting the  act  the  party  accused  was  laboring  under  such  a  de- 
fect of  reason,  ifrom  disease  of  the  mind,  as  not  to  know  the 
nature  or  quality  of  the  act,  or,  if  he  did  know  it,  that  he  did 
not  know  ho  was  doing  what  was  wrong, ^^  This  is  the  rule 
adopted  in  this  State.  {People  vs.  Coffnian,  24  Cal.  230.) 
The  burden  of  proving  insanity  rests  upon  the  defendant,  and 
its  existence  must  be  satisfactorily  established  by  a  prepon- 
derance of  evidence.     {People  vs.  Meyers,  20  Cal.  518.) 

If  therefore  it  could  be  claimed  that  the  plea  of  drunken- 
ness is  the  same  in  law  as  the  plea  of  insanity,  and  is  governed 
by  the  same  rules,  the  iDstruction  given  by  the  learned  Judge 
was  correct.  But  drunkenness,  as  has  already  been  stated, 
is  never  an  excuse  for  crime  except  where  it  has  con- 
tinued so  long  and  been  carried  to  such  an  excess  as  to  pro- 
duce delirium  tremens  or  some  other  form  of  permanent  in- 
sanity. The  instruction  was  therefore  more  favorable  to  the 
defendant  than  the  rule,  as  we  understand  it,  justified  the 
Court  in  giving;  but  of  this  the  defendant  cannot  complain. 

In  other  instructions  the  Court  did,  however,  give  the  law 
correctly  to  the  jury.  The  jury  were  told  by  the  Court  that, 
in  order  to  find  the  defendant  guiltv  of  the  crime  charged 
against  him,  they  must%e  satisfied  of  his  guilt,  from  the  evi- 
dence, to  a  moral  certainty  and  beyond  a  reasonable  doubt. 
They  were  further  instructed  that  they  might  take  into  con- 
sideration the  fact  that  the  defendant  was  drunk  at  tiie  time 
of  the  commission  of  the  act  charged,  to  determine  the  fact 
whether  the  accused  was  too  drunk  to  have  formed  the  crim- 
inal intent  necessary  to  hold  him  responsible  before  the  law. 
The  eighth  instruction  given  by  the  Court  to  the  jury  was  the 
following: 

*'  If  you  believe  that  the  defendant  was  in  a  state  of  intoxi- 
cation at  the  time  of  the  alleged  assault,  I  charge  you  that, 
while  drunkenness  is  no  excuse  for  any  crime  whatever,  yet, 
as  before  stated,  it  is  of  very  great  importance  in  cases  where 
it  is  a  question  of  intention;  and  a  person  may  be  so  di'unk 
as  to  be  utterly  unable  to  form  any  intention  at  all,  and  yet 
he  maybe  guilty  of  very  great  violence." 

The  above  instruction  was  certainly  as  favorable  to  the  ac- 
cused as  he  had  a  right  to  ask.  The  Court,  of  its  own  mo- 
tion, proceeded  to  charge  the  jury  at  greater  length  on  the 
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question  of  drunkenness,  and  among  other  things  charged  as 
follows : 

"No  act  committed  by  a  person  when  in  a  state  of  volun- 
tary intoxication  is  less  criminal  by  reason  of  his  having  been 
in  such  condition.  But  whenever  the  actual  exii^tence  of  any 
particular  purpose,  motive,  or  intent  is  a  necessary  element 
to  constitute  any  particular  species  or  degree  of  crime,  the 
jury  may  take  into  consideration  the  fact  that  the  accused 
was  intoxicated  at  the  time,  in  determining  the  purpose,  mo- 
tive, or  intent  with  which  he  committed  the  act.  *  *  * 
Evidence  of  di'unkenness  is  only  admitted  for  the  purpose 
indicated  in  the  preceding  instruction,  and  may  be  considered 
by  the  jury  as  a  fact  bearing  upon  the  question  of  the  intent 
with  which  the  act  was  done." 

The  foregoing  extracts  from  the  charge  of  the  Court  below 
bring  the  case  within  the  rule  laid  down  by  this  Court  in  the 
case  of  The  People  vs.  fVilliamSy  43  Cal.  344.  In  that  case 
the  law  was  stated  to  the  jurv  as  follows : 

"  It  is  a  well-settled  rule  that  drunkenness  is  no  excuse  for 
the  commission  of  crime.  Insanity,  produced  by  intoxica- 
tion, does  not  destroy  responsibility  when  the  party,  when 
sane  and  responsible,  made  himself  voluntarily  intoxicated. 
And  drunkenness  forms  no  defense  whatever  to  the  fact  of 
guilt;  for  when  a  crime  is  committed  by  a  party  while  in  a  fit 
of  intoxication,  the  law  will  not  allow  him  to  avail  himself  of 
his  own  gross  vice  and  misconduct  to  shelter  himself  from 
the  legal  consequences  of  such  crime.  Evidence  of  drunken- 
ness can  only  be  considered  by  the  jury  for  the  purpose  of 
determining  the  degree  of  crime,  and  for  this  purpose  it  must 
be  received  with  great  caution."  Beferrin^  to  this  instruc- 
tion, Wallace,  C.  J.,  says :  "The  fifteenth  instruction  given 
to  the  jtiry,  as  to  insanity  produced  by  intoxication,  is  cor- 
rect. It  IS  the  same  which  was  approved  here  in  People  vs. 
Lewis,  36  Cal.  531.-^' 

3.  The  third  and  last  point  made  on  behalf  of  the  appel- 
lant is  that  the  Court  below  erred  in  charging  the  jury  as 
follows : 

"Evidence  of  drunkenness  on  the  part  of  defendant,  while 
clearly  admissible  under  the  law,  should  be  received  by  the 
jury  with  great  caution." 

There  was  no  error  in  the  above  admonition,  as  has 
already  been  shown  by  the  last  two  cases  referred  to,  and  as 
will  also  appear  from  an  examination  of  the  more  recent  case 
of  The  People  vs.  Bumberger,  45  Cal.  660. 

Judgment  and  order  afnrmed. 

We  concur:    Myrick,  J.,  Sharpstein,  J. 
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In  Bane. 


[Filed  September  8,  1880.] 

No.  7183. 

THE  PEOPLE,  Appellants, 

vs. 
J.  P.  HOGE,  Eespondent. 

CoNSTiTUTioNAii  Lav — BoABD  OF  Fbbkholdbbb.  The  condition  in  the  pro- 
vision of  the  Constitution  declaring  that  **any  city  containing  a  popu- 
lation of  more  than  one  hundred  thousand  inhabitants  may  frame  a 
charter  for  its  own  government  *  *  *  by  causing  a  Board  of  fifteen 
freeholders  *  *  *  to  be  elected  by  the  qualified  voters  of  such 
city  at  any  general  or  special  election,"  was  complied  with  at  the  elec- 
tion held  in  San  Francisco  on  March  30,  1880,  and  the  election  was 
valid. 

Appeal  from  the  Superior  Court  of  San  Francisco  County. 

A.  L,  Hart,  Attorney-General,  Rhodes  &  Barstow,  and  22. 
Ash,  for  appellants. 

S.  M.  WOsori,  Jos,  T.  Boyd,  R.  C.  Harrison,  M.  M.  Estee, 
T.  B.  Bishop,  and  T.  L  Bergin,  for  respondent. 

Morrison,  C.  J.,  deliyered  the  opinion  of  the  Court: 

Section  8,  Article  XI  of  the  Constitution  reads  as  fol- 
lows : 

''Any  city  containing  a  population  of  more  than  one  hun- 
dred thousand  inhabitants  may  frame  a  charter  for  its  own 
government,  consistent  with  and  subject  to  the  Constitution 
and  laws  of  this  State,  by  causing  a  Board  of  fifteen  free* 
holders,  who  shall  have  been  for  at  least  five  years  qualified 
electors  thereof,  to  be  elected  by  the  qualified  voters  of  such 
city  at  any  general  or  special  election,  whose  duty  it  shall 
be,  within  ninety  days  after  such  election,  to  prepare  and 
propose  a  charter  for  such  city,  which  shall  be  si^ed  in  du- 
plicate by  the  members  of  such  Board,  or  a  majority  of  them, 
and  returned,  one  copy  thereof  to  the  Mayor,  or  other  chief 
executive  officer  of  such  city,  and  the  other  to  the  Kecorder 
of  Deeds  of  the  County.  Such  proposed  charter  shall  then 
be  published  in  two  daily  papers  of  general  circulation  in 
such  city  for  at  least  twenty  days;  and  within  not  less  than 
thirty  days  after  such  publication  it  shall  be  submitted  to 
the  qualified  electors  of  such  city  at  a  general  or  special  elec- 
tion; and  if  a  majority  of  such  qualified  electors  voting 
thereat  shall  ratify  the  same,  it  shall  thereafter  be  submitted 
to  the  Legislature  for  its  approval  or  rejection  as  a  whole. 
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without  power  of  alteration  or  amendment;  and  if  approved 
by  a  majority  vote  of  the  members  elected  to  each  House,  it 
shall  become  the  organic  law  thereof,  and  supersede  any  ex- 
isting charter  and  all  amendments  thereof,  and  all  special 
laws  inconsistent  with  such  charter." 

The  case,  as  presented  to  the  Court  for  its  decision,  shows 
that  the  City  and  County  of  San  Francisco  is,  and  was  during 
all  the  periods  of  time  stated,  a  municipal  corporation  duly 
organized  and  acting  under  a  certain  statute  of  the  State  of 
California,  entitled  *' An  Act  to  repeal  the  several  charters  of 
the  City  of  San  Francisco,  to  establish  the  boundaries  of  the 
City  and  County  of  San  Francisco,  and  to  consolidate  the 
government  thereof,"  approved  April  19,  1856,  and  the  sev- 
eral Acts  amendatory  thereof  and  supplementary  thereto;  and 
that  said  ciW  and  county  contains  a  population  of  more  than 
one  hundred  thousand  inhabitants. 

It  further  appears  that  on  the  4th  9f  March,  1880,  the 
Board  of  Election  Commissioners  of  said  city  and  couniy, 
organized  under  a  statute  of  this  State,  entitled  ''An  Act  to 
regulate  the  registration  of  voters,  and  to  secure  the  purity 
of  elections  in  the  City  and  County  of  San  Francisco,"  ap- 
proved March  18, 1878,  passed  and  adopted  tjie  following  re- 
solution : 

*' Besolvedy  By  the  Board  of  Election  Commissioners  for 
the  City  and  County  of  San  Francisco,  State  of  California^ 
that  a  special  election  in  and  for  the  Citv  and  County  of  San 
Francisco  be  held  on  the  30th  day  of  March,  1880,  for  the 

J>nrpc6e  of  electing  fifteen  freeholders,  who  shall  have  been 
or  at  least  five  years  qualified  electors  of  said  city  and 
county,  to  prepare  and  propose  a  charter  for  said  citjr  and 
coun^,  as  provided  for  in  said  Constitution;  and  that  the 
qualined  voters  of  said  city  and  county  be  duly  notified  to 
meet  in  their  respective  election  precincts  on  Tuesday,  the 
30th  day  of  March,  1880,  at  said  special  election,  for  the  pur- 
pose of  electing  the  said  fifteen  freeholders,  who  shall  have 
been  for  at  least  five  years  qualified  electors  of  said  city  and 
county,  to  prepare  and  propose  a  charter  for  said  city  and 
county." 

It  also  appears  that  on  the  4th  day  of  March,  1880,  the 
Begistrar  of  Election,  by  order  of  the  Board  of  Election 
Commissioners,  published  a  notice  that  a  registration  of 
voters  for  the  election  of  fifteen  freeholders  would  commence 
on  Fridaj,  March  5th,  and  would  be  continued  from  that 
time  until  March  15th.  That  on  the  19th  day  of  March, 
1880,  the  Board  of  Election  Commissioners  issued  a  procla- 
mation for  a  special  election  of  fifteen  freeholders,  to  be  held 
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on  Tuesday,  the  30th  day  of  March,  1880;  and  in  pursuance 
of  such  proclamation,  public  notice  of  such  election  was  duly 
given. 

It  further  appears  from  the  transcript  in  the  case  that  a 
special  election  was  ordered  by  the  Governor  of  the  State  to 
be  held  on  the  same  day,  March  30,  1880,  for  the  election  of 
a  Senator  from  the  Eighth  Senatorial  District,  comprising 
the  City  and  County  of  San  Francisco  and  the  County  of  San 
Mateo,  to  fill  a  vacancy  in  such  Senatorial  District,  **  occur- 
ring from  the  inability  of  one  Bobert  Destv,  who  was  elected 
to  said  office  at  the  general  election  held  throughout  this 
State  on  the  3d  day  of  September,  A.  D.  1879." 

It  also  appears  that  at  such  special  election,  held  March 
30,  1880,  the  defendant  Joseph  P.  Hoge  and  fourteen  others 
named  in  the  amended  complaint,  received  a  majority  of  all 
the  votes  cast,  and  a  larger  vote  than  was  polled  for  the  per- 
son elected  at  that  iime  a  Senator  to  fill  the  vacancy  above 
referred  to. 

This  is  a  proceeding  in  the  nature  of  a  quo  tvarranto,  under 
Section  803  of  the  Code  of  Civil  Procedure,  to  oust  the  de- 
fendant from  the  office  claimed  by  him  under  and  by  virtue 
of  such  special  election  held  on  the  30th  day  of  March, 
1880. 

On  the  part  of  the  people  the  following  grounds  are 
taken  : 

1.  The  Board  of  Election  Commissioners  had  no  power  to 
order  an  election  of  a  Board  of  Freeholders. 

2.  The  Board  of  Election  Commissioners  had  no  power  to 
call  a  special  election. 

?.  The  authority  to  cause  a  Board  of  Freeholders  to  be 
elected  to  pass  a  charter  is  vested  in  the  city — ^that  is  to  say, 
in  the  Board  of  Supervisors. 

4.  Legislation  is  needed  to  give  effect  to  Section  8,  Article 
XI  of  the  Constitution. 

*'  An  Act  to  regulate  the  registration  of  voters,  and  to  se- 
cure the  purity  of  the  elections  in  the  City  and  County  of 
San  Francisco,"  approved  March  18,  1878  (taws  of  1877-78, 
p.  299),  is  the  statute  under  which  the  Board  of  Election 
Commissioners  acted  in  the  matter  of  electing  fifteen  free- 
holders to  frame  a  charter  for  the  City  and  County  of  San 
Francisco,  and  we  will  briefly  refer  to  two  or  three  sections 
of  the  Act : 

Section  1  provides  that  the  ''conduct,  management,  and 
control  of  elections,  and  matters  pertaining  to  elections,  in  the 
City  and  County  of  San  Francisco,  is  hereby  taken  from  the 
Board  of  Supervisors  and  vested  in  a  Board  of  Five  Coni- 
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missioners,  who  shall  consist  of  the  Mayor,  Auditor,  Tax 
Collector,  the  City  and  County  Attorney,  and  the  City  and 
County  Surveyor  of  said  city  and  county,  which  Board  is 
hereby  invested  with  all  the  powers  and  charged  with  all  the 
duties  as  to  elections,  and  matters  pertaining  to  elections, 
now  vested  in  said  Board  of  Supervisors." 

Section  33  :  ''  All  provisions  for  carrying  out  the  registra- 
tion and  election  laws  in  said  City  and  County  of  San  Fran- 
cisco diall  be  made  by  the  Board  of  Election  Commissioners; 
and  demands  on  the  treasury  authorized  or  allowed  by  them 
for  such  purposes  shall  have  the  same  force  and  effect  as  if 
authorized  or  allowed  by  the  Board  of  Supervisors." 

Section  34:  ''AH  of  the  provisions  of  the  Political  Code 
touching  the  registration  and  qualification  of  voters,  and  the 
method  of  calling,  holding,  and  conducting  elections  in  force 
in  said  city  and  county  at  the  passage  of  this  Act,  shall  con- 
tinue in  force  therein,  so  far  as  they  are  not  inconsistent  with 
the  provisions  hereof." 

Section  1056  of  the  Political  Code  provides  that  ''when- 
ever a  special  election  is  ordered  by  the  Board  of  Super- 
visors, they  must  issue  an  election  proclamation,  cont0*ining 
the  statement  provided  for  in  Subdivision  1  of  Section  1054, 
and  must  publish  and  post  it  in  the  same  manner  as  procla- 
mations issued  by  the  Governor." 

Whatever  powers  over  elections  were  vested  in  the  Board 
of  Supervisors  by  the  provisions  of  the  Consolidation  Act  or 
the  Political  Code  were,  under  Sections  1,  33,  and  34  of  the 
Act  of  April  18,  1878,  transferred  to  the  Board  of  Election 
Commissioners  in  express  terms;  audit  therefore  follows  that 
the  third  point  made  by  appellants  that  ''the  authority 
to  cause  a  Board  of  Freeholders  to  be  elected  to  frame  a 
charter  is  vested  in  the  city  or  Board  of  Supervisors,"  can 
not  be  sustained. 

But,  in  the  view  we  take  of  the  case,  it  is  not  necessary  for 
ns  to  determine  what  powers  in  respect  to  elections  were 
vested  in  the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco,  under  the  provisions  of  the  Consolidation 
Act  and  the  Political  Code. 

The  provision  of  the  Constitution  (Section  8,  Ai-ticle  XI) 
is,  in  our  opinion,  sufficient  for  the  purposes  of  this  decision. 
It  declares  that  "any  city  containing  a  population  of  more 
Qmn  one  hundred  thousand  inhabitants  may  frame  a  charter 
for  its  own  government  ^  ^  by  causing  a  Board  of  fifteen 
freeholders  *  *  to  be  elected  by  the  qualified  voters  of 
such  city  at  any  seneral  or  special  electioli. ' 
The  only  condition  imposed  by  the  foregoing  oonstita- 
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tional  provisioB  to  make  such  election  valid  is  that  the  free- 
holders must  be  chosen  at  a  general  or  special  election,  and 
in  this  case  that  condition  was  fulfilled. 

It  appears  from  the  transcript  that  a  proclamation  was  is- 
sued by  the  Governor  for  the'  election  of  a  State  Senator  to 
fill  a  vacancy  occurring  in  the  Eighth  Senatorial  District,  and 
that  that  election  was  ordered  to  be  held  on  the  same  day  on 
which  the  election  of  the  fifteen  freeholders  took  place.  The 
election  to  fill  such  vacancy  was  a  special  election  under  Sec- 
tion 1043  of  the  Political  Code,  which  declares  that  *'  special 
elections  are  such  as  are  held  to  supply  vacancies  in  any 
of&ce,  and  are  held  at  such  times  as  may  be  designated  by 
the  proper  Board  or  officer." 

As  has  already  been  remarked,  the  Constitution  authorizes 
any  city  containing  a  population  of  more  than  one  hundred 
thousand  inhabitants  to  frame  a  charter  by  causing  a  Board 
of  fifteen  freeholders  to  be  elected  by  the  qualified  voters  of 
such  city  at  any  general  or  special  election. 

It  is  not  pretended  that  the  election  in  this  instance  was 
not  fairly  conducted,  or  that  there  was  not  a  full  expression 
of  the  public  will  at  such  election.  Indeed,  it  appears  that 
the  vote  for  the  Board  of  Freeholders  was  much  larger  than 
that  cast  for  Senator;  and  it  also  appears  that  the  respondent 
received  at  such  election  a  very  large  majority  of  the  popular 
vote.  The  honesty  and  fairness  of  the  election  are  conceded, 
and  it  is  simply  claimed  that  there  was  no  authority  for  hold- 
ing it. 

It  is  argued,  in  the  first  place,  that  the  power  to  call  the 
election  resided  in  the  Board  of  Supervisors;  and  the  point 
is  also  taken  that  action  on  the  part  of  the  Legislature  was 
essential  to  enforce  and  give  effect  to  the  provision  of  the 
Constitution.  The  first  point  has  already  been  disposed  of, 
and  the  second  is  not,  in  our  opinion,  well  taken.  Legislative 
action  was  not  necessary  to  enable  the  inhabitants  of  the  City 
and  County  of  San  Francisco  to  act,  under  Section  8,  Article 
XI  of  the  Constitution,  in  the  matter  of  framing  a  charter. 
The  Constitution  nowhere  provides,  either  expressly  or  by  im- 
plication, for  such  legislative  interference;  and  the  construction 
placed  upon  the  provision  of  the  Constitution  under  discus- 
sion might  result  in  entirely  defeating  its  operation.  If  this 
ground  can  be  sustained,  it  would  result  that  hostile  action,  or 
even  non-action,  on  the  part  of  the  Legislature  would  prevent 
the  inhabitants  of  the  city  from  exercising  a  power  expressly 

given  to  them  in  clear  and  unmistakable  language  by  the 
onstitution.     It  ^as  manifestly  the  intention  of  Sections  8, 
13,  and  14,  Article  XI,  as  well  as  of  Section  25,  Article  lY, 
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of  the  Constitution,  to  emancipate  municipal  governments 
from  the  authority  and  control  formerly  exercised  over  them 
by  the  Legislature;  and  this  is  the  more  apparent  in  view  of 
the  fact  that  the  charter  framed  by  the  Board  of  Freeholders 
and  ratified  by  the  vote  of  the  people  cannot  be  amended  by 
the  Legislature.  It  (the  charter)  shall  be  submitted  to  the 
Legislature  for  its  approval  or  rejection  as  a  whole,  without 
power  of  alteration  or  amendment;  and  when  so  approved  it 
cannot  be  amended  except  upon  proposals  submitted  by 
le^slative  authority  to  the  voters  of  the  city  and  county. 

In  this  connection  the  language  of  the  Supreme  Court  of 
Iowa  appears  applicable  :  ''Upon  considerations  like  this 
the  Courts  have  neld  that  the  voice  of  the  people  is  not  to  be 
rejected  for  a  defect,  or  even  a  want  of  notice,  if  they  have  in 
truth  been  called  upon  and  have  spoken.  In  the  present 
case,  whether  there  was  notice  or  not,  there  was  an  election, 
and  the  people  of  the  county  voted;  and  it  is  not  alleged  that 
any  portion  of  them  failed  in  the  knowledge  of  the  pendency 
of  the  question,  or  to  exercise  their  franchise."  {Dishon  vs. 
Smith,  County  Judge,  10  Iowa,  218.) 

We  have  arrived  at  the  conclusion  that  the  election  of 
March  30,  1880,  should  be  declared  valid,  the  more  willingly 
for  the  reason  iliat  no  possible  injury  can  result  from  such  a 
determination.  The  people  of  the  City  and  County  of  San 
Francisco  have,  after  a  fair  and  full  election  regularly  and 
honestly  conducted,  expressed  their  wish  that  a  charter 
should  be  prepared  for  their  ratification;  and  the  charter  so 
prepared  by  the  respondent  and  his  associates  must,  before 
it  can  become  a  law,  receive  such  ratification,  and  after  that 
the  approval  of  the  Legislature. 

In  our  opinion  the  judgment  of  the  Court  below  should  be 
affirmed,  and  it  is  so  ordered. 

We  concur  :  Sharpstein,  J.,  Myrick,  J.,  McKinstry,  J., 
Boss,  J.,  McKee,  J. 


DIBSENTINa  OPINION. 

I  dissent.  By  virtue  of  the  provisions  of  Section  8  of  Ar- 
ticle XI  of  the  Constitution  of  this  State,  a  privilege  is  given 
to  the  City  and  County  of  San  Francisco  to  frame  a  charter 
for  its  own  government  ''consistent  with  and  subject  to  the 
Constitution  and  laws  of  this  State,"  by  causing  a  Board  of 
fifteen  freeholders,  with  the  qualifications  prescribed  in  the 
section,  to  be  elected  b^  the  qualified  v6ters  thereof  at  any 
general  or  special  election,  whose  duty  it  shall  be,  within 
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ninety  days,  etc.,  to  prepare  and  propose  a  charter  for  such 
city,  etc.  The  defendants  claim  to  have  been  duly  elected 
to  prepare  and  propose  the  charter  referred  to;  and  this  ac- 
tion is  brought  to  test  the  validity  of  their  election  and  their 
title  to  the  office  which  they  claim. 

The  case,  then,  turns  on  the  validity  of  the  election.     Is 
it  valid? 

This  election  was  held  by  virtue  of  an  order  of  the  Board 
of  Election  Commissioners  of  the  City  and  County  of  San 
Francisco  constituted  and  organized  under  an  Act  of  the 
Legislature,  entitled  "  An  Act  to  regulate  the  registration  of 
voters,  and  to  secure  the  purity  of  elections  in  the  City  and 
County  of  San  Francisco, '  approved  March  18,  1878.  This 
order  was  made  by  a  resolution  of  the  Board  above  men- 
tioned, adopted  on  the  4th  of  March,  1880,  which  directed 
an  election  to  be  held  on  the  30th  of  the  same  month.  By 
order  of  this  Board,  the  Begistrar  of  Elections  published  a 
notice  for  registration,  to  continue  from  the  5th  of  March  to 
the  15th  of  March,  1880;  and  on  the  19th  of  March,  1880, 
the  Board  issued  a  proclamation  of  such  election  to  be  held 
on  the  day  above  mentioned,  and  notice  was  accordingly 
given. 

The  Board  of  Election  Commissioners  by  its  action  fixed 
the  day  of  election.  If  they  had  such  power,  the  election  is 
valid;  if  they  did  not  have  it,  the  election  is  void.  It  is  set- 
tled by  repeated  decisions  of  the  Supreme  Court  of  this 
State  that  no  election  is  valid  where  the  time  of  holding  it 
has  not  been  fixed  in  advance  by  law.  The  latest  case  on 
the  subject  is  Kenjidd  vs.  Irtoin,  52  Cal.  169.  The  rule  is 
thus  clearly  stated'  by  the  Court  in  this  case:  ''  The  time  of 
holding  an  election,  whether  general  or  speeial,  must  be 
authoritatively  designated  in  advance,  either  bv  law  or  by 
some  means  which  the  law  has  prescribed  ;  otherwise  the 
election  is  held  without  authority,  and  is  ineffectual  for  any 
purpose.''  The  opinion  further  states  that  this  rule  is  sup- 
ported by  a  uniform  line  of  decisions  of  this  Court,  and 
cites  the  following  cases :  Peopfevs.  Porter,  6  Cal.  23;  McCune 
vs.  WeOer,  11  Id.  49  ;  People  vs.  Martin,  12  Id.  409  ;  West- 
brook  vs.  Bosenburg,  14  Id.  180.  (See  also  People  vs.  Maikew- 
son,  47  Cal.,  and  Saioyer  vs.  Hayden,  1  Ney.  y8.) 
Did  then  the  Board  of  Election  Commissioners  have  the 

¥ower  to  fix  the  time  at  which  such  election  was  to  be  held  ? 
heir  powers  are  derived  entirely  from  the  Act  of  1878  above 
cited.  If  we  find  no  such  power  in  the  Act,  it  does  not  exist. 
The  portions  of  this  Act  germane  to  the  question  are  cited  in 
Uie  opinion  of  the  Court.     By  its  first  section  such  powers 
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are  giyeu  to  the  Board  of  Election  Commissioners  as  were 
then  vested  in  the  Board  of  Supervisors  of  the  city  and 
oonnty.  An  examination  of  the  Consolidation  Act  and  its 
amendments,  and  the  Political  Code,  fails  to  disclose  any 
such  power  in  the  Board  of  Supervisors  on  the  18th  of  March, 
1878.  No  statute  granting  such  power  was  brought  to  the 
notice  of  the  Court  on  the  argument.  The  Sections  33  and 
34  of  the  Act  of  1878,  quoted  in  the  opinion  of  the  Court, 
confer  no  such  power.  Section  33  authorizes  the  Board  of 
Election  Commissioners  to  make  all  provision  for  carrying 
odt  the  registration  and  election  laws  in  the  City  and  County 
of  San  Francisco.  This  refers  to  the  laws  then  existing.  It 
mast  be  read  together  with  the  first  section  to  arrive  at  the 
propeft  interpretation,  and  we  find  in  the  first  section  a  re- 
striction of  the  powers  of  the  Board  to  such  as  were  then 
Tested  in  the  Board  of  Supervisors.  The  same  may  be 
correctly  stated  as  the  meaning  of  the  34th  section  of  the  Act. 
As  we  have  seen,  no  law  existed  on  the  18th  of  March,  1878, 
Testing  any  power  to  fix  the  day  on  which  an  election  of  any 
kind  should  DC  held  in  the  Board  of  Supervisors,  and  it  fol- 
lows that  no  such  power  was  vested  in  tne  Board  of  Election 
Commissioners. 

In  accordance  with  the  rules  laid  down  in  the  cases  above 
cited,  the  election  should  be  held  void.  What  there  is  to 
take  this  case  out  of  this  rule  we  cannot  conjecture,  unless  it 
can  be  maintained  that  the  electors  of  the  city  of  San  Fran- 
cisco, as  to  the  matter  in  question,  compose  an  autocracy 
independent  of  law  and  all  legislative  autnoriiy. 

In  the  opinion  of  the  Court,  Section  1056  of  the  Political 
Code  is  referred  to.  Admitting  that  this  section  was  even  in 
force  in  the  City  and  County  of  San  Francisco,  by  its  terms 
it  confers  no  power  to  appoint  the  day  for  an  election,  but 
merely  prescrioes  what  snail  be  done  where  such  power  ex- 
ists and  is  exercised.  But  it  is  a  matter  of  grave  doubt 
whether  it  ever  was  in  force  in  the  city  and  county  referred 
to,  under  the  provisions  of  Section  19  of  the  Political  Code. 
(See  Subdivision  1  of  Section  19.) 

Is  the  power  of  the  Board  of  Election  Commissioners  en- 
larged by  Section  8  of  Article  XI?  We  cannot  perceive  that 
it  is.  The  grant  of  power  there  is  to  the  city  in  its  corporate 
capacity,  and  not  to  the  Board  of  Election  Commissioners. 
The  grant  is  not  in  terms  tp  any  agency,  whether  consisting 
of  a  Board,  a  person,  or  a  number  of  persons.  It  is  a  grant 
to  the  city,  to  be  exercised  by  it  in  a  lawful  mode.  If  an 
election  is  to  be  held,  oran^hmg  else  done  under  the  grant, 
it  must  be  in  accordance  with  law. 
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We  lay  the  more  stress  on  the  fact  that  this  grant  is  made, 
by  the  express  words  of  the  Constitution,  to  the  city,  on  ac- 
count of  tne  mode  of  legislation  heretofore  adopted  in  regard 
to  the  city.  While  the  city  is  made  a  corporation  by  the 
Consolidation  Act,  it  will  be  observed  that  in  the  Act  of  1856 
(Consolidation  Act),  and  the  Acts  supplementary  and  amen- 
datory of  it,  the  powers  which  would  be  styled  corporate  are 
vested  in  the  Board  of  Supervisors. 

The  powers  vested  by  tne  Act  of  1878  in  the  Board  of 
Election  Commissioners  are  in  their  nature  ministerial  and 
executive.  They  merely  pertain  to  the  execution  of  the  laws 
in  existence.  None  of  them  are  le^slative.  The  power  to 
appoint  a  time  for  holding  elections  is  essentially  legislative. 
It  IS  an  element  in  the  policy  of  the  State  or  community,  and 
this  policy  is  a  matter  on  which  the  judgment  of  the  law- 
making power  should  be  and  is  to  be  exercised.  Such  mat- 
ters are  regulated  by  the  Constitution  or  by  some  legislative 
authoritv.  We  sav  some  legislative  authoritv,  because  it 
may  be  oy  the  local  Legislature  of  a  municipal  corporation. 
This  delegation  of  power  may  be  made  by  a  general  law.  It 
is  so  treated  in  the  Constitution.  (See  the  following  pro- 
visions: Sections  3,  4,  25,  Sub.  9,  11  of  Article  IV,  Section 
20  of  Article  XX,  Section  10  of  Article  XXII.)  Subdivisions 
9  and  11  of  Article  IV  place  the  subject  of  elections  entirely 
under  the  control  of  tiie  Legislature,  with  a  single  excep- 
tion. 

Now  the  city  is  a  corporation  of  that  character,  whose 
powers  are  exercised  through  the  medium  of  authorized 
officers  or  agents.  It  is  not  like  a  New  England  town,  whose 
inhabitants  come  together  in  mass  meeting,  but  in  a  mode 
fixed  by  law,  to  perform  corporate  acts. 

The  inhabitants  of  the  city  are  not  authorized  by  any  law 
to  perform  a  corporate  act  in  a  meeting  of  its  inhabitants  en 
rnasse,  by  whatever  mode  called  together.  As  was  said  by 
Shaw,  C.  J.,  in  Warren  vs.  C hxirlestotmi,  2  Gray,  101  :  **  The 
marked  and  characteristic  distinction  between  a  totV7i  organ- 
ization and  that  of  a  dty  is,  that  in  the  former  all  of  the 
qualified  inhabitants  meet,  deliberate,  act,  and  vote  in  their 
natural  and  personal  capacities;  whereas  under  a  city  govern- 
ment this  is  all  done  by  their  representatives."  This  is  as 
true  of  an  incorporated  city  in  California  as  in  Massachu- 
setts. 

Such  a  corporation  can  only  act  by  its  agents.  Marshall, 
C.  J.,  in  Clark  vs.  Corporation  of  Washington,  12  Wheat.  63, 
speaking  of  a  power  granted  to  the  city  of  Washington,  to 
authorize  the  drawing  of  lotteries  for  certain  purposes,  thus 
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speaks  of  the  manner  in  which  the  power  is  to  be  exercised  : 
'^  A  corporation  aggregate  can  legislate  within  its  prescribed 
limits,  out  can  carry  its  laws  into  execution  only  by  its 
agents."  Again,  in  the  same  case,  referring  to  the  power 
granted,  he  said:  ** It  is  to  be  exercised  like  other  corporate 
powers,  by  the  agents  of  the  corporation  under  its  control." 

This  seems  to  be  the  general  rule.  In  the  various  cases  in 
which  reference  is  made  to  the  subject,  the  Courts  treat  it  as 
settled  beyond  contradiction.  It  is  treated  as  an  axiom, 
needing  no  authority  to  sustain  it.  In  none  of  them  is  any 
authority  cited.  (See  the  following  cases  :  Dey  vs.  Jersey 
CUy,  19  N.  J.  Eq.  412  ;  Baltimore  vs.  PauUney,  25  Md.  18.) 
The  rule  is  thus  stated  by  Dillon,  in  his  work  on  Municipal 
Corporations:  "Where  there  is  a  Council  or  governing  body, 
the  inhabitants  or  voters  in  their  natural  capaciiy  have  no 
power  to  act  for  or  bind  the  corporation;  but  the  corporation 
must  act,  and  can  be  bound  only,  through  the  meeting  of  this 
body."  (See  1  Dill.  M.  C,  Sec.  197;  Sec.  19  and  cases  there 
cited  ;  see  also  Sec.  208.) 

The  grant  then  being  to  the  city,  it  must  be  exercised  by 
some  authorized  agent.  By  no  express  enactment,  as  we  have 
seen,  is  such  power  vested  in  the  Board  of  Election  Com- 
missioners ;  nor  do  we  see  any  grant  to  this  body  by  impli- 
cation. There  is  much  more  plausibility  in  the  contention 
that  the  power  vests  in  the  governing  body  of  the  corpora- 
tion— the  Board  of  Supervisors;  and  this  last  would  seem  to 
be  the  proper  agency  tnrough  which  the  power  granted  is  to 
be  exercised,  in  accordance  with  the  rule  as  laid  down  by 
Mr.  Dillon.  In  the  case  of  The  Central  Bridge  Corporation  vs. 
The  City  of  LoioeU,  15  Gray,  116,  certain  arrangements  were, 
by  an  Act  of  the  Legislature  authorized  between  the  two  cor- 
porations, to  be  valid  and  binding  when  the  Act  was  ac- 
cepted by  them  "at  a  legal  meeting  of  the  respective  cor- 
S orations.'*  The  Act  came  before  the  Supreme  Court  of 
assachusettfi  to  be  interpreted,  and  the  Court,  by  Shaw, 
C.  J.,  said:  **  That  the  acceptance  by  the  Mayor  and  Alder- 
men and  Common  Council  of  the  city  of  Lowell,  in  due 
form,  was  a  legal  acceptance  by  the  corporations,  because  it 
was  done  by  their  legally  constituted  representative.  All  the 
powers  of  the  city  as  a  municipal  corporation  were  vested  in 
the  City  Council,  except  those,  if  any,  specially  and  expressly 
reserved  by  the  charter  to  be  exercised  by  the  people." 

In  the  case  of  the  Cit^  and  County  of  San  f'rancisco,  the 
powers  of  legislation  which  pertain  to  it  as  a  corporation  are 
lor  the  most  part  vested  in  the  Board  of  Supervisors.  And 
it  would  seem  that  the  power  to  fix  the  day  for  any  election, 
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which  is  in  its  nature  legislative,  belongs  to  the  Board  of 
Supervisors. 

In  executing  this  grant  to  the  city,  it  cannot  be  denied  that 
all  the  powers  necessary  to  its  proper  execution  vest  in  the 
corporation.  A  large  discretion  is  conferred  on  the  corpo- 
rate authority  as  to  the  mode  in  which  this  power  is  to  be  ex- 
ecuted. (McCnUoch  vs.  State  of  Maryland,  4  Wheat.  409.)  It 
may  be  justly  held  that  the  proper  interpretation  of  this 
grant  of  power  by  the  Constitution  is  to  empower  the  cor- 
porate authorities,  whoever  they  may  be,  to  exercise  this  dis- 
cretion. It  certainly  pertainea  to  some  legislative  authority 
to  determine  in  advance  whether  the  election  should  be  held 
on  the  dav  of  a  general  or  special  election,  whether  the  free- 
holders should  be  elected  by  general  ticket  or  by  districts  ; 
if  by  districts,  how  many  districts  there  should  be.  A  fur- 
ther matter  to  be  considered,  and  would  seem  to  be  compre- 
hended in  a  proper  execution  of  the  power,  is  this,  whether 
or  not  the  delegates  elected  should  reside  within  the  limits 
of  the  district  from  which  such  delegate  or  delegates  are 
elected,  or  whether  a  delegate  residing  in  any  portion  of  the 
city  may  be  chosen.  On  all  these  matters  the  legislative 
judgment  should  be  exercised,  and  the  city  by  its  proper 
authorities  allowed  the  privilege  of  considering  and  adopting 
them  or  not,  as  may  seem  to  them  best.  Certainly  all  these 
matters  are  embraced  in  the  grant. 

The  course  resorted  to  in  ordering  the  election  proceeds 
on  the  assumption  that  Section  8  of  Article  XI  is  self -execu- 
ting.    The  above  considerations  show  that  it  is  not. 

In  Austin  vs.  O,  C,  &  8.  F.  R.  R.  Co.,  45  Texas,  224,  a  sec- 
tion of  the  Constitution  of  that  State  came  before  the  Supreme 
Court  to  be  construed.  The  section  is  in  these  words  : 
"The  inferior  Courts  of  the  several  counties  of  this  State 
shall  have  the  power,  upon  a  vote  of  two-thirds  of  the  quali- 
fied voters  of  the  respective  counties,  to  assess  and  provide 
for  the  collection  of  a  tax  upon  the  taxable  property  to  aid 
in  the  construction  of  internal  improvements,  proviaed  that 
such  tax  shall  never  exceed  two  per  cent,  upon  the  value  of 
such  property." 

The  Legislature,  to  execute  this  provision  of  the  Consti- 
tution, had  enacted  a  statute.  It  was  contended  that  this 
statute  was  unconstitutional,  on  the  ground  that  the  section 
quoted  above  determined  the  power  and  authority,  and  also 
tne  character  of  the  aid  to  which  it  relates,  and  the  manner 
and  form  in  which  it  is  to  be  extended.  The  Court  says  this 
as  to  the  manner  and  form  in  which  the  power  is  to  be  exe- 
cuted :  ''Now,  while  it  is  beyond  question  that  the  counties 
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in  this  State,  when  authorized  by  a  vote  of  two-thirds  of 
the  qualified  voters,  may  aid  in  the  construction  of  internal 
improvements,  certainly  the  manner  of  doing  so  is  not  at- 
tempted to  be  defined  or  settled.  Shall  it  be  done  by  a  direct 
donation  of  money  or  property  ;  by  the  loan  of  the  credit  of 
the  county;  by  the  endorsement  of  the  bonds  or  contracts  of 
the  company  or  parties  engaged  in  such  work,  or  by  the 
county  becoming  a  stockholder  or  participant  in  the  enter- 
prise ?  Aid  might  be  ^ven  in  either  of  these  ways,  or  in 
various  others  which  might  be  suggested.  The  manner  in 
which  it  shall  be  ^ven,  and  the  conditions  and  stipulations 
ui>on  which  it  is  done,  are  unquestionably  left  to  be  deter- 
mined by  the  municipal  authorities  at  their  own  discretion, 
or  under  the  guidance  and  direction  of  general  or  special 
legislation.  If  the  former  is  the  correct  conclusion,  as  is  in- 
sisted by  one  of  the  counsel  for  appellees,  there  is  no  force 
in  this  objection.  In  our  opinion,  however,  the  sounder  con- 
clusion is,  that  where  there  is  a  grant  of  power  in  the  Con- 
stitution to  a  department  of  Government,  or  to  a  constitu- 
tional or  statutory  ofScer  or  tribunal^  witiiout  defining  the 
manner  and  form  on  or  by  which  it  is  to  be  exercised  and 
carried  into  effect,  the  Le^slature  may  legitimately  prescribe 
reasonable  rules  by  which  this  may  be  done."  (45  Texas, 
264r-6.) 

The  above  remarks  are  applicable  to  the  manner  and  form 
in  which  the  power  here  given  to  the  city  is  to  be  exercised. 

The  Court  further  said  :  ''And  though  such  power  may 
not  be  taken  away  by  the  Legislature,  and  should  it  fail  or 
refuse  to  legislate  so  as  to  provide  for  the  efficient  use  and 
exercise  of  the  power,  the  department,  officer,  or  tribunal  to 
whom  it  is  delegated  might  possibly  act  in  accordance  with 
its  own  discretion;  yet  when  the  Legislature  has  made  rea- 
sonable and  appropriate  provisions  for  its  proper  exercise, 
it  should  and  wiil.be  exercised  in  conformity  with  such  pro- 
visions." 

It  may  be  admitted  that  when  the  legislative  authority  fails 
to  be  exercised  (reference  is  here  made  to  the  State  Legisla- 
ture), the  corporation  may  proceed  to  act  in  accordance 
within  its  own  discretion,  still  that  discretion  should  be  ex- 
ercised in  the  usual  legislative  mode  by  ordinance  or  resolu- 
tion passed  in  accordance  with  the  provisions  of  the  existing 
law.  The  corporate  authority  alone  should  act.  And  as  such 
proceeding  would  be  a  corporate  act,  it  should  be  performed 
py  the  governing  body  of  the  corporation,  and  not  by  any 
irregular  or  unauthorized  movement  of  the  electors  residing 
within  the  corporate  limits. 
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If  such  an  act  could  be  done  by  the  inhabitants  of  the  city 
who  are  qualified  to  vote,  surely  it  should  be  done  in  some 
mode  bearing  the  semblance  of  a  legal  method.  If  by  a 
meeting,  like  the  town  meeting  of  the  New  England  system, 
it  should  be  called  and  held  in  accordance  with  soma  rules 
prescribed  in  advance.  As  to  the  New  England  towns,  and 
the  manner  in  which  their  meetings  are  held,  see  1  Dillon  on 
M.  Corp.,  Section  11  and  notes.  Sections  204-7  and  notes. 
The  times  at  which  such  meetings  are  held  are  fixed  by  law; 
and  tlieir  method  of  procedure  and  the  legal  provisions  are 
strictly  enforced  in  passing  on  the  validity  of  their  proceed- 
ings.    The  cases  cited  in  the  notes  referred  to  indicate  this. 

It  is  not  necessary,  however,  to  decide  whether  the  power 
to  fix  the  day  for  holding  this  election  pertained  to  the  Jbegis- 
lature  of  the  State  or  the  Board  of  Supervisors.  It  is  suf- 
ficient to  hold  that  the  power  was  not  vested  in  the  Board  of 
Election  Commissioners. 

It  is  a  matter  of  no  importance  that  a  large  vote  was  cast 
at  the  election  of  the  30th  of  March.  This  adds  nothing  to 
the  validity  of  the  election.  Nor  is  it  a  matter  to  be  con- 
sidered that  the  election  was  fairlv  held.  If  the  election  was 
illegal,  it  was  so  far  unfair  as  to  demand  judicial  condemna- 
tion. In  such  a  case  it  should  no  more  be  approved  than  if 
it  had  been  fraudulently  conducted. 

The  foregoing  considerations  lead  to  the  conclusion  that 
the  election  of  the  defendants  was  invalid;  and  therefore,  in 
my  opinion,  the  judgment  of  the  Court  below  should  be  re- 
versed. 

Thornton,  J. 


In  Banx. 


[Filed  August  13,  1880.] 

No.  7303. 

In  the  Matter  of  the  Award  between  E.  YARMOUTH 
AND  J.  S.  BELLRUDE. 

Writ  of  review  to  Superior  Judge  of  Marin  County. 
W.  A,  ComwoiU^  for  petitioners. 
By  the  Court: 

In  this  case  we  are  of  opinion  that  the  Court  did  not  ex- 
ceed its  jurisdiction. 
The  proceeding  is  dismissed. 
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Department  No.  2. 


[Filed  August  26,  1880.] 

No.  6847. 

JENNIE  BEESON,  Respondent, 

vs. 

THE  GREEN  MOUNTAIN  GOLD  MINING  COMPANY, 

Appellant. 

Hastkb  akd  SEBYAirr — Duties  op  Bblation — Fellow-sebyants.  The  mas- 
ter, whether  a  corporation  or  an  individnal,  is  bound  to  furnish  its 
employees  safe  materials  and  strnctures.  This  inclndes  the  obligatioD 
to  keep  in  repair.  The  employee  has  a  right  to  presnme  that  the 
master  has  discharged  this  obligation,  but  he  assumes  the  ordinary 
perils  of  the  business,  also  special  injuries,  when  he  knew  of  the 
conditions  causing  the  injury,  or  where  it  would  be  his  duty  to  know 
them  in  the  ordinary  course  of  his  employment.  One  to  whom  his 
employer  commits  the  entire  charge  of  the  business,  with  power  to 
choose  his  own  assistants,  and  to  control  and  discharge  them  as  freely 
and  fully  as  the  principal  himself  could,  is  not  a  feUoxo-setvaTtt  with 
those  employed  under  him;  and  the  master  is  answerabla  to  all  the 
under  servants  for  the  negligence  of  such  managing  assistant,  either 
in  his  personal  conduct  within  the  scope  of  his  employment  or  in  his 
selection  of  other  servants. 

Appeal  from  the  District  Court  of  the  Twenty-first  Judicial 
District,  Plumas  County. 

JF.  W.  Kellogg  and  B.  H.  Vaiidj  for  respondent. 
J.  P.  Goodwin  and  J,  S.  Chapman^  for  appellant. 

Mtrigk,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  brought  under  Section  377,  C.  C.  P.,  by 
the  widow  of  one  George  Beeson,  deceased,  to  recover  dam- 
ages for  negligently  causing  the  death  of  said  deceased. 
The  jury  returned  a  verdict  in  favor  of  plaintiff  for  $8,000 
damages.  Upon  the  trial,  when  plaintiff  rested  her  case, 
defendant  moved  for  a  nonsuit,  which  was  denied.  As  the 
questions  involved  in  the  motion  are  similar  to  those  involved 
in  the  instructions  given  and  refused,  we  consider  them 
together. 

The  defendant,  a  corporation,  was  engaged  in  (juartz  min- 
ing in  Plumas  County,  its  principal  place  of  business  being 
in  the  City  and  County  of  San  Francisco,  where  its  directors 
resided.  In  September,  1876,  the  defendant,  by  its  board  of 
directors,  duly  appointed  one  C.  G.  Rodgers  the  superintend- 
ent of  its  mining  operations  at  the  mine;  and  from  that  time 
tintil  the  death  of  jBeeson,  said  Bodgers  remained  the  duly 
Appointed  and  acting  superintendent  of  the  mine,  with  full 
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and  sole  auUiority  to  employ  and  discharge  men  in  relation 
to  said  mining,  and  to  manage  and  conduct  the  affairs  of  the 
corporation  at  the  mine.  The  engine,  pomp,  and  pipe  men- 
tioned in  the  complaint  were  placed  in  the  mine  under  the 
direction  and  superintendence  of  said  Bod^ers.  One  B.  F. 
Bodgers  was  the  foreman  of  the  mine,  and  it  was  his  duty  to 
set  the  men  at  work  and  to  oversee  them. 

There  are  two  ledges  in  this  mine,  a  few  feet  apart.  There 
are  two  tunnels  running  in  on  one  of  the  ledges,  the  tunnels 
being  three  hundred  feet  apart;  and  between  the  tunnels  are 
levels.  Below  the  lower  or  main  tunnel  is  an  incline 
leading  to  a  lower  level.  The  ledges  dip  at  an  an^le  of  about 
62P.  The  engine,  boiler,  and  pump  were  placed  m  the  mine 
to  raise  the  ore  and  water  from  the  lower  level  to  the  main 
tunnel,  through  which  it  was  conveyed  to  the  open  air.  The 
boiler  and  engine  were  in  what  is  called  the  engine-room,  on 
a  level  with,  and  150  feet  from,  the  main  tunnel,  and  were 
apnroached  from  it.  The  pipe  from  the  engine  was  of  the 
oroinary  stove-pipe  sheet-iron,  eight  inches  in  diameter,  and 
extended  up  from  the  machinery,  at  an  angle  of  52^,  for  a 
distance  of  thirtv  or  forty  feet,  where  there  was  an  elbow; 
thence  horizontally  fifteen  or  twenty  feet;  thence  up  atem  angle 
of  52P  to  the  upper  tunnel,  a  distance  of  300  feet,  where  it 
connected  with  a  wooden  box  leading  along  the  upper  tunnel 
to  the  open  air.  The  pipe  was  riveted  in  sections  of  ei^ht 
feet.  The  sections  were  slipped  together  at  the  ends,  like 
ordinary  stove-pipe,  but  witnout  rings  to  prevent  the  pipe 
slipping  together  when  affected  by  neat  or  otherwise.  In 
some  places  it  was  slit  at  the  ends  of  the  sections,  so  that  it 
would  go  together;  in  places  it  was  hung  on  wires  sus- 
pended from  the  caps;  in  places  it  was  supported  by  wires 
fastened  to  the  poste;  and  in  places  it  rested  on  the  rock  at 
the  bottom  of  the  slopes  and  levels.  A  number  of  slides 
were  constructed  at  the  elbows  for  the  convenience  of  remov- 
ing ashes  and  soot.  The  pipe  was  placed  at  sufficient  dis- 
tances from  the  timbers  to  be  safe,  unless  it  came  apart  or 
the  soot  in  it  took  fire,  except  at  one  point,  about  thirty  or 
forty  feet  above  the  engine,  where  the  fire  was  first  discovered. 
At  uiis  point  the  pipe  was  only  an  inch  or  two  from  the  lag- 
ging or  spilling,  tiirough  whicn  a  hole  had  been  cut  in  order 
to  run  the  pipe.  Some  time  before  the  fire  Pierce,  a  tinner, 
was  employed  by  the  superintendent  to  take  down  the  pipe 
then  in  the  mine,  and  make  and  help  put  up  the  pipe  herein 
spoken  of.  All  the  materials,  assistance,  and  tools  were  fur- 
nished by  the  defendant,  through  its  superintendent;  and  it 
was  placed  by  Pierce  and  his  assistants  as  directed  by  the 
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superintendent  and  under  bis  supeirision.  Fierce  told  the 
foreman,  B.  F.  Bodgers,  that  the  pipe  at  the  point  thirty  or 
forty  feet  above  the  engine  was  too  near  the  lagging,  and 
that  the  lagging  must  be  cut  out.  About  ten  days  oef ore  the 
fire  some  change  was  made  at  or  near  that  point,  and  it  was 
at  that  point  that  the  fire  was  discovered.  The  pipe,  when 
in  use,  became  sometimes  very  hot  for  the  first  nf ty  feet  of 
its  length.  It  had  also  been  known  to  come  apart.  It  was 
the  duty  of  the  engineers  to  go  along  the  pipe  and  watch  it. 
It  was  also  watched  by  the  superintendent  and  foreman, 
being  known  by  them  to  be  unsafe.  Beeson  had  worked  in 
the  mine  some  months  previous  to  the  occurrence,  and  had 
been  discharged;  for  several  days  he  worked  above  ground; 
and  on  the  day  before  the  fire  he  went  to  work  in  tne  mine 
imder  the  foreman.  It  does  not  appear  that  Beeson  had  any 
knowledjge  as  to  whether  or  not  the  pipe  was  insecure.  He 
worked  in  a  stope  running  from  the  main  tunnel  towards  the 
level  above.  On  his  way  to  and  from  his  work  he  passed 
along  the  main  tunnel,  past  the  entrance  to  the  engine-room, 
some  150  feet  from  the  engine.  He  had  no  occasion  to  go  to 
any  other  part  of  the  mine  than  along  the  main  tunnel  to  the 
stope  where  he  worked;  and  along  that  timnel  was  his  usual 
and  most  convenient  means  «of  egress. 

At  the  time  of  the  fire  the  foreman  was  in  an  upper  level; 
he  went  down  to  the  fourth  level,  towards  the  place  where 
Beeson  was  at  work,  and  found  the  smoke  so  dense  that  the 
light  of  his  candle  was  put  out.  He  says:  "I  started  to  go 
into  the  stope  Beeson  was  working  in;  I  couldn't  go  more 
than  fifteen  to  thirty  feet."  One  of  the  men,  in  escaping, 
called  out  in  warning  to  Beeson,  and  thought  hie  repjlied ;  but 
it  does  not  appear  that  Beeson  understood  the  warning.  His 
body  was  afterwards  discovered  in  the  main  tunnel,  between 
his  place  of  work  and  the  outlet.  The  bodies  of  two  or 
three  other  men  were  also  discovered  in  some  of  the  stopes. 
It  was  admitted  by  the  pleadings  that  Beeson  was  a  prudent 
man  and  in  good  health. 

The  theory  of  the  defense  is : 

1.  The  superintendent,  foreman,  and  tinner  were  all  fellow- 
servants  witn  Beeson  witibiin  the  meaning  of  Section  1970^ 
G.  C,  and  therefore  the  defendant  is  not  liable  for  the  acts 
or  omissions  of  either  of  them,  unless  the  plaintiff  has  shown 
lack  of  ordinary  care  on  the  part  of  defendant  in  the  selec- 
tion of  the  culpable  fellow-servant. 

2.  Beeson  had  the  opportunity  of  knowing  whatever 
danger  attended  the  business,  and  he  worked  in  the  mine  at 
his  own  risk. 
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The  general  principles  of  law  applicable  to  this  case  may 
be  briefly  stated: 

The  law  implies,  as  part  of  the  contract  of  service,  that  the 
servant  agrees  to  and  assumes  all  the  ordinary  risks  of  per- 
sonal injury,  without  the  negligence  of  his  employer,  inci- 
dent to  the  business,  including  risks  from  the  negligence  of 
other  servants  in  the  same  business,  when  ordinary  care  is 
used  to  select  only  such  as  are  prudent  and  capable;  and 
that  the  employer  engages  on  his  part  that  he  will  use  ordi- 
nary care  as  well  in  the  selection  of  laborers  as  of  machinery 
and  appliances. 
/  The  master,  whether  a  corporation  or  an  individual,  is 
/  bound  to  furnish  his  employees  safe  materials  and  structures. 
'  This  includes  the  obligation  to  keep  in  repair.  The  employee 
has  a  right  to  presume  that  the  master  nas  discharged  this 
obligation.  The  ordinary  perils  of  the  business  the  em- 
ployee assumes;  also  any  special  injury  where  he  knew  of  the 
conditions  causing  the  injury,  or  where  it  would  be  his  duty 
to  know  them  in  the  ordinary  course  of  his  employment. 
But  he  is  not  bound  to  know  of  any  defect  or  omission,  and 
assumes  no  risk  therefrom,  if  it  were  practically  impossible 
or  unusual  for  him  to  ascertain  all  the  special  perils.  (52  111. 
183;  28  Vt.  59.)  • 

j        If  there  be  ordinary  perils  incident  to  the  business  or  perils 
I    arising  from  the  acts  or  omissions  of  fellow-servants,    the 
I    latter  being  employed  with  the  exercise  of  ordinary  care  on 
!    the  part  of  the  master,  or  perils  within  the  knowledge  of  the 
,'     employee,  the  employee  has  the  option  to  continue  his  work 
with  the  risks,  or  cease  work  and  thus  end  the  risk.     A  cor- 
poration is  liable  to  an  employee  for  negligence  of  its  agent 
intrusted  with  the  performance  of  duties  which  the  corpora- 
tion should  perform  as  master.     As  to  such  acts,  the  agent 
occupies  the  place  of  the  corporation,  and    the    latter  is 
deemed  present,  and  consequently  liable  for  the  manner  in 
which  the  acts  are  performed.     (53  N.  T.  549.)    In  this  case 
three  brakemen  were  necessary  to  properly  handle  the  train; 
three  were  engaged  to  go  with  the  train;  two  only  presented 
themselves,    the  third  not  appearing.     Instead  of  putting 
another  in  the  place  of  the  third,  the  train  was  dispatchea 
by  the  authorized  agent  with  two  brakemen ;  and  two  being 
unable  to  handle  the  train,  the  accident  occurred  to  the  plain- 
tiff, an  employee. 

An  oflicer  having  charge  of  a  department  of  business  is  the 
person  required  to  use  that  degree  of  diligence  in  the  selec- 
tion of  competent  employees,  machinery,  and  appliances 
which  is  necessary  to  exempt  a  company  from  liaoility  for 
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their  negligence.  (38  Penn.  St.  104;  52  Mo.  372;  28  Barb. 
80.)  Corporations  are  liable  for  injuries  arising  from  the 
negligence  or  carelessness  in  agents  and  officers  in  the  course 
of  their  employment,  the  same  as  individuals.  (17  Ohio  St. 
201.) 

Whenever  the  nature  of  the  business  is  such  as  to  involve 
the  appointment  of  subalterns  by  middlemen,  and  to  with- 
draw tne  principal  from  the  management  of  the  business, 
then  the  principal  is  liable  for  the  negligence  of  the  middle- 
man in  making  the  appointments  on  the  ground  that  the 
negligence  is  that  of  the  principal  and  not  of  a  fellow-servant 
of  the  plaintiff.  A  fortiori  is  this,  the  case  where  the  middle- 
man has  direct  authority  to  make  such  appointment;  other- 
wise it  is  hard  to  see  in  what  case  a  corporation,  which 
appoints  and  dismisses  only  through  a  general  superintendent, 
can  be  liable  for  negligence.     (Wharton  on  Neg.,  Sec.  241.) 

We  are  aware  that  in  at  least  one  State  the  decisions  are 
the  reverse  of  the  above;  but  we  think  the  weight  of  author- 
ity and  the  better  reason  are  with  the  principles  we  have 
stated. 

"One  to  whom  his  employer  commits  the  entire  charge  of 
the  business,  with  power  to  choose  his  own  assistants,  and  to 
control  and  discharge  them  as  freely  and  fully  as  the  princi- 
pal himself  could,  is  not  AfelloiV'Servanf  with  those  employed 
Tmderhim;  and  the  master  is  answerable  to  all  the  under 
servants  for  the  negligence  of  such  managing  assistant, 
either  in  his  personal  conduct  within  the  scope  of  his  em- 
ployment, or  in  his  selection  of  other  servants.  Such  at  least 
appears  to  us  to  be  the  rule  sanctioned  by  the  weight  of  au- 
thority and  by  sound  reason,  though  it  must  be  admitted  that 
it  is  not  eveiTwhere  established  by  law.     The  contrary  rule 

{revails  in  Massachusetts."    (Shear  and  Redf.  on  Neg.,  Sec. 
02.) 

Let  us  apply  these  principles  to  the  case  in  hand.  The 
superintendent,  although  in  the  employ  of  the  defendant, 
was  not  a  fellow  employee  withplaintiff  in  the  sense  intended 
by  Section  1970,  Civil  Code.  For  the  purposes  of  managing 
the  business,  determining  what  machinery  should  be  used 
and  how  placed,  what  men  should  be  employed  and  how 
much  paid,  he  was  the  defendant.  He  was  its  mouthpiece 
and  hand.  He  selected  the  materials  of  which  the  pipe  was 
to  be  constructed;  knew,  or  ought  to  have  known,  wnether  it 
was  sufficient  for  the  purposes  for  which  it  was  intended 
(except  as  to  latept  defects  in  the  material) ;  knew,  or  ought 
to  have  known,  whether  it  was  safe  to  be  placed  within  an 
inch  or  two  of  wood.     Beeson,  in  going  to  or  from  his  work, 
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passed  along  the  main  tunnel.  He  was  not  bound  to  know 
whether  a  defect  existed  in  the  machinery  or  appliances  not 
within  his  view  on  ilie  wav;  he  was  not  bound  to  explore  the 
windings  of  the  pipe;  he  had  a  right  to  rely  upon  the  implied 
engagement  of  the  defendant  that  it  was  properly  placed 
and  constructed.  Pierce,  the  tinner,  in  performing  his  share 
in  the  work,  was  not  a  fellow  employee  of  plaintiff.  It  ap- 
pears that  his  work  was  done  under  the  supervision  of  the 
superintendent,  and  he  was  directed  when  and  how  to  place 
the  pipe,  and  the  materials  were  furnished  to  him;  therefore, 
as  to  such  acts,  it  is  the  same  as  if  the  superintendent  had  in 
person  done  the  work. 

The  Court  instructed  the  jury,  among  others,  as  follows: 

"1.  If  you  believe,  from  the  evidence,  that  C.  G.  Bodgers 
was  authorized  by  the  defendant  to  lay  the  pipe  and  put  in 
position  the  engine  and  boiler  referred  to  in  the  testimony  of 
witnesses,  and  that  everything  was  left  to  his  direction  and 
uncontrolled  discretion  as  to  the  character  of  appliance  to  be 
used  about  defendant's  mine,  and  as  to  what  servants  should 
be  employed  or  discharged,  then  the  negligence  of  C.  G. 
Bodgers  m  regard  to  that  matter  is  the  negligence  of  do* 
fendant. 

"2.  Under  the  circumstances  just  stated  you  are  to  con- 
sider his  acts  as  the  acts  of  the  defendant,  so  far  as  he  was 
acting  within  the  scope  of  matters  connected  with  the  man- 
ajgement  of  the  mine."  There  was  no  error  in  these  instruc- 
tions. 

''3.  The  person  who  laid  the  pipe  in  position  was  not  a 
fellow-laborer  with  the  deceased  in  the  sense  of  the  statute, 
which  exempts  an  employer  from  liability  to  one  servant  for 
an  injury  suffered  by  him  from  the  negligence  of  another  ser- 
vant in  the  same  general  employment. '  There  was  no  error 
in  giving  this  instruction,  because  the  pipe  was  laid  under 
the  supervision  of  the  superintendent,  who  was  not  therein 
a  fellow-laborer  with  plaintiff. 

''4.  If  therefore  you  shall  find  from  the  evidence  that  the 
accident  through  which  Beeson  lost  his  life  resulted  from  an 
inherent  defect  in  the  pipe,  which  might  have  been  dis- 
covered by  the  exercise  of  reasonable  diligence  on  the  part 
of  defendant,  or  if  you  believe  that  the  accident  occurred  in 
consequence  of  want  of  reasonable  care  in  the  mode  of  lay- 
ing the  pipe  in  position  or  connecting  the'  same,  then  you 
shall  find  for  the  plaintiff  and  assess  the  amount  of  damages. " 
There  was  no  error  in  this. 

An  exception  appears  to  have  been  taken  to  the  fifth  in* 
struction,  but  the  transcript  does  not  show  by  whom. 
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The  fallowing  instractions^  among  others,  were  given  at 
the  request  of  plaintiff: 

"  5.  The  Court  instructs  you  that  if  you  believe  from  the 
evidence  that  by  reason  of  the  negligence  of  the  defendant 
and  its  failure  to  exercise  ordinary  care,  the  said  pipe  de- 
scribed in  plaintiff's  complaint  was  poorly  constructea,  and 
was  not  saiely  calculated  to  perform  the  office  for  which  it 
was  designed;  and  that  by  reason  of  the  negligence  of  the 
defendant  and  its  failure  to  exercise  ordinary  care  in  main- 
taining the  same,  it  was  in  such  a  condition  on  the  6th  day 
of  October,  1878;  and  that  by  reason  of  such  condition,  so 
caused  by  defendant's  negligence  and  want  of  ordinary  care, 
it  became  disconnected,  or  that  it  got  out  of  order  or  other- 
wise became  deranged  so  that  it  ceased  to  perform  its  allotted 
{unctions,  and  so  as  to  set  fire  to  the  timbers  in  the  mine, 
and  so  as  to  cause  the  smoke,  gases,  and  vapors  generated  in 
the  working  of  the  machinery  described  in  said  complaint. 
and  generated  in  the  burning  of  said  timbei*s  to  permeate,  be 
discharged  into,  and  be  disseminated  through  said  mine  at 
the  time  alleged  in  said  complaint,  when  the  said  George 
Beeson  was  engaged  at  work  as  a  miner  in  mining  therein; 
and  that  &om  the  effect  of  said  smoke,  gases,  and  vapors 
disseminated  through  said  mine,  and  through  no  negligence 
on  his  part,  the  saia  George  Beeson  was  killed,  and  that  his 
death  so  caused  was  not  the  consequence  of  the  ordinary 
risks  of  his  employment — ^then  you  should  find  for  the 
plaintiff." 

The  Court,  before  giving  the  preceding  instruction,  modi- 
fied it  by  adding  after  the  word  "employment"  in  the  line 
preceding  the  last,  the  following: 

"  Nor  the  consequence  of  the  negligence  of  any  other  per- 
son employed  by  the  same  employer  in  the  same  general 
business  in  which  Beeson  was  engaged,  unless  defendant 
was  guilty  of  negligence  in  the  employment  of  such  persons." 

**  o.  The  Court  instructs  you,  gentlemen  of  the  jury,  that 
if  jour  verdict  should  be  for  the  plaintiff,  that  then  ^  such 
damages  may  be  given  by  you  to  plaintiff  as  under  all  the 
circumstances  of  me  case  may  be  just.'  And  in  determining 
the  amount  of  such  dama^ges,  you  have  the  right  to  take  into 
consideration  the  pecuniary  loss,  if  any,  suffered  by  this 
plaintiff  in  the  death  of  said  George  Beeson;  also  the  rela- 
tions proved  as  existing  between  plaintiff  and  deceased  at  the 
time  of  his  death,  and  the  injury,  if  any,  sustained  by  her 
in  the  loss  of  his  society." 

The  Court,  before  giving  the  preceding  instruction,  modi- 
fied it  by  adding  thereto,  after  the  word  ^'Beeson"  in  the 


268  The  Pacific  Coast  Law  Joubnal. 

eleven th  line  thereof,  the  words  ''by  being  depriye/l  of  his 
support." 

**  7.  The  Court  instructs  the  jury  that  the  ordinary  risks 
of  a  business  in  which  one  is  employed  are  such  risks  as  the 
employee  is  as  likely  to  know  as  the  master.  They  are  such 
risks  as  can  be  as  distinctly  foreseen  and  provided  for  in  the 
rate  of  compensation  as  any  others,  and  which  are  the  na-. 
tural  and  ordinary  incidents  of  the  work  the  employee  agrees 
to  do,  and  which  are  liable  to  happen  in  the  performance  of 
such  work,  although  the  employee  and  his  fellow-employees 
discharge  their  duties  and  exercise  due  care."    - 

"8.  The  Court  instructs  the  jury  that  if,  from  all  the  cir- 
cumstances proven  in  this  case,  you  believe  that  the  deceased 
came  to  his  death  from  causes  arising  out  of  the  negligence 
of  the  defendant  or  its  failure  to  exercise  ordinary  care,  and 
that  such  death  was  not  in  consequence  of  the  ordinary  risks 
of  the  business  in  which  the  deceased  was  employed,  that 
you  should  find  for  the  plaintiff." 

Before  giving  the  preceding  instruction  the  Court  added* 
''  unless  the  injury  resulted  from  the  negligence  of  a  fellow- 
servant  in  the  same  general  ^employment,  or  in  consequence 
of  the  negligence  of  the  deceased." 

Among  others  the  defendant  asked  the  Court  to  give  the 
f ollowinig  instructions : 

"3.  The  evidence  in  this  case  shows,  and  there  is  no  con- 
tradiction upon  this  point,  that  the  engine  used  in  the  de- 
fendant's mine  was  inside  of  the  mine,  not  far  from  the  main 
tunnel,  and  that  the  t)ipe  connected  with  the  engine,  and 
from  thence  conductea  the  smoke  to  the  surface  of  tne  mine; 
that  Beeson,  the  deceased,  was  at  work  in  the  mine;  and  if 
you  believe  from  the  evidence  that  the  fire  in  the  mine  was 
caused  by  the  pipes  becoming  disconnected,  and  if  you  also 
believe  from  the  evidence  that  it  was  the  duty  of  the  engi- 
neers to  take  care  of  the  pipe,  and  to  see  to  it  and  to  repair 
any  defects  therein,  and  generally  guard  against  accident 
from  any  disconnection  of  the  pipe  or  other  impairment 
thereof,  and  that  the  accident  occurred  bv  the  neglect  of  the 
engineer,  or  could  have  been  prevented  by  due  care  on  his 
part,  then  you  are  instructed  that  the  plaintiff  cannot  re- 
cover; that  the  engineer  was  a  co-laborer  in  the  sense  of  the 
rule  above  laid  down,  for  whose  negligence  the  defendant  is 
not  liable  in  the  action  for  an  injury  to  Beeson  resulting  from 
such  negligence." 

Before  ^ving  the  preceding  instruction  the  Judge  added 
the  following: 

''Provided  you  believe  the  defendant  was  not  guilty  of 
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negligence  in  the  employment  of  such  engineer."    The  de- 
fendant excepted  to  tne  modification. 

**4.  If  you  believe  from  the  evidence  that  the  pipe  was 
improperly  constructed  in  the  first  place,  aud  that  the  work- 
man, George  Pierce,  was  guilty  ol  any  negligence  in  such 
construction  or  putting  it  up,  and  that  by  greater  care  on  his 

Sart  it  could  have  been  rendered  more  safe,  and  that  if 
ae  care  had  been  taken  by  him  in  constructing  the  pipe  or 
in  putting  it  up  the  accident  would  not  have  happened;  but 
if,  on  the  contrary,  you  believe  from  the  evidence  that  the 
accident  occurrea  by  reason  of  the  negligence  of  the  said 
Pierce  in  the  construction  or  putting  up  me  said  pipe,  you 
should  find  for  the  defendant;  for  in  that  event  the  said  Pierce 
was  a  fellow-servant,  and  the  defendant  not  liable  for  an  in- 
jury to  Beeson  resulting  from  such  negligence  of  Pierce." 

*'  7.  You  are  further  instructed  that  the  deceased  assumed 
all  the  risks  of  the  business  in  which  he  engaged,  as  it  was 
carried  on  by  the  defendant,  so  far  as  such  risks  might  have 
been  known  to  deceased  by  making  use  of  his  opportunities 
and  means  of  knowledge.  And  therefore  if  you  believe  the 
nuichinery  was  dangerous,  either  in  itself  or  from  the  man- 
ner in  which  it  was  conducted,  and  Beeson  knew,  or  had  the 
means  and  opportunities  of  knowing,  the  risks  to  which  he 
was  exposed,  the  plaintiff  cannot  recover  in  this  action  for 
the  injury  complained  of,  though  you  should  believe  that  the 
injury  resulted  from  the  dangerous  character  of  the  ma- 
chinery or  from  the  dangerous  manner  in  which  the  mine  was 
worked." 

"8.  Every  man  may  conduct  his  own  business  in  his  own 
way,  so  he  aoes  not  violate  the  law  of  the  land.  And  he  may 
choose  his  own  machinery  and  select  his  own  appliances  for 
carrying  on  his  business;  and  a  servant  entering  nis  employ- 
ment knowing,  or  having  the  means  and  opportunities  of 
knowing,  the  manner  in  which,  and  the  means  by  which,  the 
employer  is  carrying  on  the  work,  has  no  right  to  direct  that 
the  master  adopt  another  mode  or  other  macninery  for  carry- 
ing on  his  business;  and  if  any  injury  happen  to  the  servant 
by  reason  of  the  kind  of  machinery  or  appliances  by  which 
the  work  is  carried  on,  or  by  reason  of  the  manner  in  which 
the  business  is  conducted,  and  the  facts  were  all  known  to  the 
servant,  and  the  dangers  of  the  service  known  to  him,  or  he 
has  the  means  of  knowledge  of  the  risks  incurred  by  him,  he 
cannot  complain  of  an  injury  resulting  from  such  machinery 
or  manner  of  operating  it,  though  the  jury  may  be  of  the 
opinion  that  the  machinery  was  not  proper,  or  tlie  manner  of 
ninng  it  was  unsafe." 
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**9.  If  the  deceased's  own  negligence  contributed  to  the 
injury  resulting  in  his  death,  the  plaintiff  cannot  recover;  and 
therefore,  if  you  find  from  the  evidence  that  the  mine  took 
fire  bv  reason  of  the  negligence  of  the  defendant,  yet  if  yon 
find  that  by  the  exercise  of  reasonable  care  and  prudence  on 
the  part  of  the  deceased  he  could  have  escaped  from  the 
mine — that  he  knew  of  the  fire  in  time  to  have  made  his 
escape,  and  was  not  prevented  from  escaping  hj  any  orders 
or  influence  of  the  defendant — then  the*  plaintiff  cannot  re- 
cover." 

In  our  opinion  there  was  no  evidence  upon  which  to  base 
this  instruction,  and  therefore  its  refusal  was  not  error. 

"  If  you  believe  from  the  evidence  that  the  defendant  exer- 
cised due  care  in  constructing  its  machinery,  and  that  it  was 
operated  with  care  and  all  means  that  reasonable  prudence 
should  suggest  to  avoid  accident,  and  to  prevent  injury  to 
the  workmen,  in  case  of  accident,  who  were  employed  by  the 
defendant,  you  should  find  for  the  defendant." 

This  instruction  was  calculated  to  mislead  the  jury,  and  its 
refusal  was  not  error. 

^' If  you  believe  from  the  evidence  that  the  death  of  the 
deceased  resulted  from  the  negligence  of  the  superintendent 
or  foreman  of  the  defendant's  mine,  you  should  find  for  the 
defendant;  for  the  superintendent  and  foreman  were  fellow- 
servants  of  the  deceased,  for  whose  negligence  the  defendant 
is  not  liable." 

These  instructions  were  refused,  and  the  defendant  duly 
excepted. 

No  errors  appear  in  those  rulings,  and  the  judgment  and 
order  denying  a  new  trial  are  affirmed. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 


Department  No.  2. 


[Filed  August  31,  1880.] 

No.  6582. 

THE  ST.  HELENA  WATER  COMPANY  vs.  FORBES. 

By  the  Court: 

Judgment  and  order  appealed  from  affirmed,  there  being 
no  brief  on  file  and  no  appearance  on  the  part  of  the  appel- 
lant. 
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Department  No.  2. 


[Filed  September  3,  1880.] 
No.  6384. 

SAMUEL  A.  JAMISON  and  MAUT  E.  JAMISON,   his 

Wipe,  Respondents, 

vs. 

THE   SAN   JOSE   AND   SANTA    CLARA    RAILROAD 

COMPANY,  Appellant. 

CoiTTBiBUTOBY  Neoliokncs.  The  fact  of  negligence  is  generally  au  infer- 
ence from  many  facts  and  circumstances,  and  is  one  for  the  jury  to 
pass  upon  and  determine.  Where  appellant,  a  railroad  company, 
constructed  a  narrow  board  foot-way,  without  railing  or  protection, 
over  their  track  across  a  creek  for  the  use  of  passengers,  ami  respond- 
ent, in  crossing  at  night,  fell  and  was  injured :  Held,  that  there  was  no 
contributory  negligence  on  the  part  of  the  injured  party,  although  she 
had  crossed  the  same  safely  during  the  day;  nor  was  it  necessary  for 
her  to  notify  the  company  that  lights  should  be  provided. 

ComcoN  Gabsikbs  of  Passekoebs  are  required  to  do  all  that  human  care, 
vigilance,  and  foresight  reasonably  can  under  the  circumstances, 
in  view  of  the  character  and  mode  of  conveyance  adopted,  to  prevent 
accidents  to  passengers. 

Appeal  from  the  District  Conrt  of  the  Twentieth  Judicial 
Distact,  Santa  Clara  County. 

Lampkin  dc  Thomas  and  J.  C.  Black,  for  respondents. 
Moore,  Laine^dk  Leib,  for  appellant. 

MoRBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 
This  action  was  brought  to  recover  damages  sustained  bv 
the  plaintiff,  Mary  E.  Jamison,  while  a  passenger  on  defencL- 
ant's  road;  and  a  trial  having  been  had  in  the  late  District 
Court  of  the  Twentieth  Judicial  District,  judgment  passed 
in  favor  of  the  plaintiffs  for  the  sum  of  $3(K)  damages,  from 
which  judgment  the  appeal  in  this  case  was  taken. 

It  appears  from  the  evidence  that  in  the  month  of  Septem- 
ber, 1876,  the  city  of  San  Jose  was  causing  Los  Gatos  Creek 
to  be  widened  at  a  point  where  it  is  crossed  by  defendant's 
road;  that  an  excavation  was  made  on  the  east  side  of  the 
creek,  leaving  the  bridge  spanning  the  creek  propped  and 
still  standing;  that  at  the  time  the  excavation  was  twenty  feet 
wide,  leaving  for  that  distance  a  chasm  twelve  feet  deep  be- 
tween the  edge  of  the  east  bank  and  the  east  edge  of  the 
bridge,  over  which  there  were  no  means  of  passage,  except 
upon  the  railroad  track,  which  was  undermined  and  had  been 
propped,  and  boards  laid  along  the  rails,  but  over  which  the 
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cars  did  not  and  could  not  pass.  As  a  part  of  the  means 
sued  and  adopted  by  the  defendant  for  the  transportation  of 
its  passengers  across  the  chasm  above  referred  to,  defendant 
laid  a  line  of  planks  between  the  rails,  extending  from  end  to 
end  across  said  creek,  and  filling  the  space  between  the  rails, 
but  without  a  railing  on  either  side  thereof.  There  was  a  log, 
10x10  inches,  lying  across  the  east  end  of  the  plankway, 
which  three  men  could  have  removed.  On  the  nignt  of  Sep- 
tember 17,  1876,  while  the  road  was  in  this  condition,  the 
plaintiff,  Mrs.  Jamison,  took  passage  as  a  passenger  on  .de- 
fendant's car,  in  the  city  of  San  Jose,  at  a  point  about  ^  mile 
east  of  the  bridge.  This  was  at  9  P.  m.,  and  the  car  ar- 
rived at  the  bridge  at  9 :10  p.  m. 

Mrs.  Jamison  testified  as  follows:  "The  car  went  as  far 
as  the  creek,  and  then  the  driver  threw  open  the  door  and 
told  us  to  change  cars.  I  started  across  the  plankway,  which 
was  twenty  feet  long.  It  was  so  dark  I  could  not  see  where 
I  was  stepping.  There  were  no  guards  along  the  plankway, 
and  no  lights  except  in  the  car  I  had  just  vacated,  and  in  the 
car  on  the  other  side  of  the  creek,  and  one  on  the  other  end 
of  the  bridge,  at  the  centre  of  the  roadway.  None  of  these 
threw  any  light  on  the  plankway,  or  made  it  possible  to  see 
it.  I  made  one^  step  on  the  plankway,  and  the  next  I  went 
over  and  fell  to  the  bottom  of  the  excavation.  I  fell  over, 
because  it  was  so  dark.  I  could  not  see  where  I  was  step- 
ping. I  had  passed  over  the  plankway  several  times  before 
in  daylight,  and  knew  just  exactly  how  the  track  was  then, 
and  how  it  was  planked.  I  had  crossed  it' that  evening  go- 
ing into  town,  before  it  was  dark.  I  was  badly  hurt."  This 
statement  of  plaintiff  was  corroborated  by  many  witnesses. 

Hattabaugh,  a  witness  for  plaintiffs,  testified  that  he  was 
following  Mrs.  Jamison  across  the  plankway,  and  feeling  his 
way  with  his  cane;  and  had  he  not  seen  her  fall,  he  thought 
he  might  have  fallen  himself. 

There. was  no  pretense  that  Mrs.  Jamison  called  for  a  light 
or  guide,  and  the  testimony  showed  that  she  did  not. 

rlaintiffs  also  proved  that  the  passengers  transported  upon 
defendant's  cars  were  in  the  practice  of  passing  across  the 
plankway  for  the  purpose  of  taking  the  cars  at  either  side  of 
the  chasm,  and  that  this  fact  was  well  known  to  defendant 
and  its  agents.  ^ 

The  defendant  produced  witnesses  who  testified  that  the 
road  and  pathway  across  the  bridge  was  suitably  and  suf- 
ficiently lighted,  so  that  persons  with  ordinary  care  could 
readily  see  to  cross  the  same. 

The  foregoing  is  substantially  the  evidence  in  the  case  as 
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presented  by  the  bill  of  exceptions.  When  the  evidence 
was  closed,  the  defendant,  by  its  attorney,  requested  the 
Court  to  direct  the  jury  to  find  for  defendant,  wxiich  direc- 
tion the  Court  refused  to  g^ve,  and  thereupon  defendant  ex- 
cepted.    Verdict  for  plaintiflfs. 

The  only  point  presented  for  our  consideration  on  this  ap- 
peal is,  that  there  was  such  contributory  negligence  on  the 
part  of  Mrs.  Jamison  as  to  defeat  plaintiff's  right  to  a  re- 
covery. 

The  general  doctrine  is  perfectly  familiar  to  us,  that  when 
the  negligence  of  the  injured  party  contributes  directly  to 
the  injury  complained  of,  the  law  will  afford  no  redress; 
and  this  principle  is  fully  sustained  by  the  authorities  re- 
ferred to  by  the  learned  counsel  for  the  appellant.  But  neg- 
ligence is  a  relative  term,  and  is  defined  to  be  '*the  omission 
to  do  something  which  a  reasonable  man,  guided  by  those 
considerations  which  ordinarily  regulate  the  conduct  of 
human  affairs,  would  do,  or  doing  something  which  a  prudent 
or  reasonable  man  would  not  do.  Moreover,  it  is  not  abso- 
lute or  intrinsic,  but  always  relates  to  some  circumstance  of 
time,  place,  or  persons. '  (Broom's  Legal  Maxims,  329; 
Bichardson  vs.  Kier,  34  Cal.  75.)  And  the  question  whether 
there  was  contributory  negligence  in  any  given  case  is  gen- 
erally one  for  the  jury  to  pass  upon  and  determine.  **The 
fact  of  negUgence  is  generally  an  inference  from  many  facts 
and  circumstances,  all  of  which  it  is  the  province  of  the  jury 
to  find.  It  can  very  seldom  happen  that  the  question  is  so 
clear  from  doubt  that  the  Court  can  undertake  to  say,  as  a 
matter  of  law,  that  the  jury  could  not  fairly  and  honestlv 
find  for  the  plaintiff.  It  is  not  the  duty  of  the  Court  in  such 
cases  any  more  than  in  any  other  to  usurp  the  province  of 
the  jury  and  pass  upon  the  facts.  And  the  nonsuit  should 
only  be  granted  in  such  cases  where  the  evidence  of  the  mis- 
conduct on  the  part  of  the  injured  par^  is  so  clear  and  ir- 
resistible as  to  put  the  case  on  a  par  with  those  cases  where 
a  nonsuit  is  granted  for  a  failure  to  introduce  evidence  suf- 
ficient to  go  to  the  jury  upon  some  point  essential  to  the 
plaintiff's  case.  The  fact  must  be  so  clear  that,  looking 
upon  the  plaintiff's  case  in  the  most  favorable  light,  and  giv- 
ing him  tne  benefit  of  all  controverted  questions,  the  Court 
can  see  that  a  verdict  in  his  favor  must  necessarily  be  set 
aside."    (Schierhold  vs.  N,  B.  <&  M.  R,  R.  Co,,  40  Cal.  447.) 

In  the  case  now  under  consideration,  it  is  claimed,  on  be- 
half of  appellant,  that  the  evidence  clearly  shows  contribu- 
tory negligence  on  the  part  of  Mrs.  Jamison,  for  the  reason 
that  she  was  familiar  with  the  condition  of  the  road  at  the 
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point  where  she  was  injured;  that  it  was  very  dark,  accord- 
ing to  her  own  statement,  and  that  it  was  her  duty,  in  the 
exercise  of  ordinaiy  prudence  under  the  circumstances,  to 
have  called  upon  an  employee  of  the  company  for  a  light. 
This  we  understand  to  be  the  argument  in  favor  of  the  ap- 
pellant, and  the  ground  taken  by  tiie  defendant  in  the  Court 
below  in  support  of  its  motion  for  a  nonsuit,  or,  what  was 
more  than  the  equivalent  of  a  nonsuit — to-wit,  a  direction  to 
the  lury  to  find  a  verdict  in  favor  of  the  defendant. 

This  brings  us  to  the  question,  Was  it  per  se  contributory 
negligence  on  the  part  of  Mrs.  Jamison  to  attempt  to  walk 
on  the  structure  erected  by  the  defendant  for  the  transfer  of 
passengers  from  one  of  its  cars  to  the  other?  To  our  minds, 
and  in  the  view  we  take  of  this  case,  it  is  an  important  fact 
that  the  defendant  was  a  common  earner,  and  the  plaintiff, 
Mrs.  Jamison,  was  a  passenger  for  hire  on  its  line  of  road. 
The  duty  imposed  by  the  law  on  common  carriers  is  vei-y 
clearly  laid  down  both  in  text-books  and  in  the  reports.  We 
will  refer  to  a  few  authorities  on  the  subject: 

''In  the  next  place  they  are  bound  to  provide  careful 
drivers,  of  reasonable  skill  and  good  habits  for  the  journey; 
and  to  employ  horses  which  are  steady,  and  not  vicious  or 
likely  to  endanger  the  safety  of  the  passengers.  In  the  pithy 
language  of  an  eminent  Judge,  it  may  be  said  that  'the 
coachman  must  have  competent  skill;  he  must  be  well  ac- 
quainted with  the  road  he  undertakes  to  drive;  he  must  be 
provided  with  steady  horses,  a  coach  and  harness  of  sufficient 
strength  and  properly  made,  and  also  loith  lights  by  vight. 
If  there  is  the  least  failure  in  any  of  these  things,  the  duty 
of  the  coach  proprietors  is  not  fulfilled,  and  they  are  respon- 
sible for  any  injury  or  damage  that  happens.'"  (Story  on 
Bailments,  Section  593.) 

**They  are  bound  to  make  use  of  all  the  ordinary  precau- 
tions for  the  safety  of  passengers  on  the  road.  This  involves 
the  consideration  of  tne  duties  of  the  coachman  in  driving 
on  the  road.  If  he  is  guilty  of  any  rashness,  negligence,  or 
misconduct,  or  if  he  is  unskillful,  or  deviates  from  the  ac- 
knowledged custom  of  the  road,  the  proprietors  will  be  re- 
sponsible from  an  injury  resulting  from  his  acts.  Thus,  if 
the  coachman  drives  with  reins  so  loose  that  he  cannot  gov- 
ern his  horses,  the  proprietors  of  the  coach  will  be  answer- 
able. So  if  there  is  any  danger  in  any  part  of  the  road,  or  in 
a  particular  passage^  and  he  omits  to  give  due  laarning  to  the 
passengers"    {Id.  598.) 

"  Common  carriers  of  passengers  are  required  to  do  all 
that  human  care,   vigilance,  and  foresight  reasonably  can 
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under  the  circumstances,  in  view  of  the  character  and  mode 
of  conveyance  adopted,  to  prevent  accidents  to  passengers. 
To  require  anything  less  would  be  to  leave  the  lives  of  per- 
sons in  the  hands  of  the  reckless,  and  unprotected  against 
the  negligent  and  incautious."  {Tidier  et  al.  vs.  TdlSot,  23 
Illinois,  257.)  "It  has  been  accordingly  held  that  passen- 
ger carriers  bind  themselves  to  carry  safely  those  whom  they 
bike  into  their  coaches,  as  far  as  human  care  and  foresight 
will  go — that  is,  for  the  utmost  care  and  diligence  of  every 
cautious  person;  and  of  course  they  are  responsible  for  any, 
even  the  slightest  neglect."  (Story  on  Bailments,  Sec.  601; 
FairchUd  vs.  California  Stage  Co.,  13  Gal.  604.  See  also 
McElroy  vs.  N.  dt  L.  B.  R.  Co.,  4  Cush.  400;  Whar.  on  Neg- 
ligence, Sec.  658.) 

It  is  unnecessary  for  us  to  pursue  this  incjuiry  any  further, 
for  the  principles  of  law  regulating  the  duties  and  liabilities 
of  common  carriers  are  clearly  and  correctly  stated  in  the 
authorities  already  referred  to.  Let  us  apply  those  princi- 
ples to  the  present  case.  Did  the  defendant  exercise  that 
high  degree  of  care  imposed  upon  it  by  the  law?  We  are 
clearly  of  the  opinion  tnat  it  did  not.  There  was  a  danger- 
ous point' in  its  road,  and  no  such  precautions  were  taken  to 
Srevent  injuries  to  passengers  as  even  ordinary  care,  pru- 
ence,  and  foresight  dictated.  The  walk  was  a  narrow  one ; 
there  was  no  protection  on  either  side  of  it;  a  large  piece  of 
timber  was  allowed  to  remain  across  it;  and  above  and  be- 
yond all  this  there  were  no  sufficient  lights  to  guide  passen- 
Sers  in  their  transit  from  one  car  to  another.  It  was  its 
uty  at  least  to  have  had  the  walk  sufficiently  lighted;  and  in 
its  failure  in  this  regard  it  was  unquestionably  guilty  of  neg- 
ligence. Nor  do  we  think  that  there  was  such  contributory 
negligence  on  the  part  of  Mrs.  Jamison  as  exempts  the  de- 
fendimt  from  legal  liability.  It  is  claimed  that  she  had 
crossed  on  the  structure  that  afternoon.  Suppose  she  had, 
it  by  no  means  follows  that  she  was  guilty  of  neffligence  in 
attempting  the  same  feat  in  the  evtoing.  In  tne  daytime 
the  passage  doubtless  appeared  easy  and  free  from  danger, 
and  so  it  would  have  been  in  the  night  if  it  had  been  prop- 
erly lighted. 

It  is  also  claimed  on  behalf  of  the  appellant  that  it  was 
the  duty  of  the  passenger  to  call  for  lights  if  none  were 
supplied  in  advance  by  the  company.  We  do  not  think  that 
the  law  imposed  any  such  duty  upon  the  plaintiff.  She  had 
&  right  to  presume  that  whatever  light  was  requisite  to  make 
the  passage  a  safe  one  would  be  provided  by  the  defendant, 
and  that  ma  passengers  in  the  car  would  not  be  sent  out 
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into  the  dark,  at  the  risk  of  life  and  limb,  to  make  a  transit 
which  could  so  easily  have  been  rendered  safe  by  the  use  of 
ordinary  care  and  prudence. 

We  are  of  the  opinion  that  the  judgment  of  the  Court  be- 
low should  be  affirmed,  and  it  is  so  ordered. 

Judgment  affirmed. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 

Depabtment  No.  1. 


[Filed  September  1,  1880.] 
No.  6137. 

JOHN  C.  BLAND,  Appellaot, 

vs. 

THE  SOUTHEEN  PACIFIC   EAILKOAD   COMPANY, 

Eespondent. 

Raii^oads — BioHTB  OF  Passenoebs.  Where  a  passenger  upon  a  railroad 
train  pays  the  conductor  money  for  his  fare,  and  it  is  retained,  the 
passenger  was  justified  in  relying  upon  the  fact  that  it  was  received  as 
full  fare  until  the  money  is  repaid.  Under  such  circumstances  the 
conductor  has  no  right  to  eject  the  passenger  from  the  cars  without 
returning  the  money  paid. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Clara  County. 

D,  M.  Ddinos,  for  appellant. 

F,  E.  Spencer  and  Mobei't  Bobinson,  for  respondent. 

McEjnstry,  J.,  delivered  the  opinion  of  the  Court: 
The  complaint  alleges  that  while  plaintiff  was  a  passenger 
upon  defendant's  cars,  the  defendant  unlawfully,  maliciously, 
and  wantonly  assaulted,  beat,  bruised,  insulted,  and  mal- 
treated plaintiff,  and  with  force  of  arms  ejected  him  from 
said  cars.  The  answer  is  a  denial,  and,  as  a  further  defense, 
that  after  the  train  had  started  upon  a  regular  trip  to  San 
Francisco,  plaintiff  informed  the  conductor  in  charge  of  the 
train  that  he  intended  to  and  would  be  transported  from  San 
Jose  to  San  Franciso;  that  the  conductor  demanded  of  plain- 
tiff that  he  exhibit  a  ticket;,  or  pay  the  re^lar  and  uniform 
price  for  fare;  that  plaintiff  refused  to  esSiibit  a  ticket  or  to 
pay  the  regular  fare,  and  thereupon,  and  after  a  reasonable 
time  had  expired  after  said  demand  and  refusal,  the  plain- 
tiff was,  by  the  servants  of  defendant,  removed  from  said 
cars  without  force  or  violence  or  injury  or  insult. 

Art  appears  from  the  bill  of  exceptions:    The  plaintiff  en- 
tered the  cars  as  a  passenger  at  San  Jose,  in  a  train  bound 
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for  San  Francisco,  but-  stopping  at  intermediate  points, 
among  others  at  Eedwood  City.  That  plaintiflf  might  have 
purchased  a  ticket  at  San  Jose,  but  did  not  do  so  on  account 
of  arriving  at  the  depot  just  as  the  train  was  starting.  That 
when  about  four  miles  from  the  city  of  San  Jose  the  con- 
ductor came  to  where  the  plaintiff  was  sitting,  and  the  plain- 
tiff handed  him  $2  in  silver.  That  the  Conductor  put  said 
money  in  his  pocket,  and  informed  plaintiff  that  the  fare  was 
$2.20.  That  the  ticket  fare  from  San  Jose  to  San  Francisco 
was  $2,  and  the  train  fare  was  $2.20.  That  the  ticket  fare  to 
Redwood  City  was  |1,  and  the  train  fare  $1.10.  That  when 
the  plaintiff  handed  the  conductor  the  $2,  nothing  was 
said  by  either  party  as  to  where  the  plaintiff  was  going, 
or  intended  to  go,  but  it  was   the   plaintiff's  intention  k) 

f)roceed  on  that  train  as  far  as  Redwood  City,  and  there 
ay  over  until  the  next  train.  That  after,  the  demand 
for  the  extra  twenty  cents  by  the  conductor  the  plaintiff 
refused  to  pay  the  same,  and  thereupon  the  conductor 
signaled  the  train  to  stop.  When  the  train  had  slowed 
up,  the  plaintiff  offered  to  pay  said  conductor  the  twenty 
cents  demanded,  and  was  tnen  ready  and  willing  and  had 
the  money  in  his  hand  to  so  pay.  But  the  conductor  re- 
fused to  accept  it,  there  being  a  regulation  of  the  company 
(which  regulation  was  duly  given  in  evidence)  forbidding  the 
conductor  from  accepting  fare  from  passengers  after  the 
train  had  been  stopped  on  account  of  their  refusal  to  pay 
fare.  That  when  it  had  stopped  the  conductor  laid  hands 
upon  the  plaintiff,  pulled  him  out  of  his  seat,  and  having 
hold  of  his  coat  collar,  pushed  him  out  of  the  car.  That  as 
the  plaintiff  was  in  the  act  of  alighting  from  the  car  the 
conductor  handed  him  back  the  two  dollars.  That  the  con- 
ductor did  not  at  any  tine  tender  or  offer  to  the  plaintiff  any 
money  before  that  time.  That  the  conductor  did  not  give 
back  to  plaintiff  the  two  dollars  which  he  had  paid,  nor  any 
part  thereof,  nor  offer  nor  tender  the  same,  nor  any  part 
thereof,  nor  any  money  whatsoever,  until  after  ho  had  pulled 
him  out  of  his  seat  and  pushed  him  out  of  the  car,  as  above 
stated. 

The  Court  charged  the  jury  as  follows: 

"Unless  the  juiy  believe  from  the  evidence  that  when  the 
conductor  received  the  $2  from  the  plaintiff  he  accepted  and, 
intended  to  accept  it  as  full  fare,  the  fact  that  the  conductor 
did  not  return  or  offer  to  return  said  $2,  nor  any  part  thereof 
to  plaintiff,  before  putting  him  out  of  the  car,  is  immaterial. 
In  that  view  of  the  case,  the  conductor  had  a  right  to  put 
I  the  plaintiff  out  without  returning  the  money." 

i 
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And  the  Court  further  charged  the.  jury  as  follows,  to-wit: 
''If  at  the  time  the  conductor  received  the  $2  the  minds 
of  the  parties  met  upon  one  common  proposition,  and  it  was 
the  intention  to  pay  full  fare,  and  the  intention  of  the  con- 
ductor to  accept  said  $2  as  full  fare,  then  it  was  the  duty  of 
the  conductor  to  return  or  offer  to  return  said  $2  to  plaintiff 
before  putting  him  off  for  not  paying  the  extra  twenty  cents; 
but  unless  the  minds  of  the  parties  so  met,  the  conductor 
might  put  the  plaintiff  off  the  car  without  returning  or  offer- 
ing to  return  to  him  the  said  12,  or  any  part  thereof/* 

The  charge  was  erroneous.  The  conductor  had  no  right 
to  eject  the  plaintiff  from  the  cars  without  returning  the 
money  which  he  had  paid.  Admitting  that  the  regulation 
which  forbade  the  conductor's  accepting  fare  from  a  Pas- 
senger after  the  train  had  been  stopped  on  account  of  his 
refusal  to  pay  fare  was  a  reasonable  rule,  this  only  makes  it 
apparent  that  the  money  should  have  been  returned  before 
the  train  was  stopped.  There  could  be  no  stronger  evidence 
that  the  sum  paid  was  received  as  full  fare  than  the  fact  that 
the  conductor  retained  it.  The  passenger  was  justified  in 
relying  upon  that  fact  until  the  money  was  repaid.  The 
conductor  certainly  had  no  authority  under  any  reasonable 
rule  to  eject  tlie  passenger  and  keep  the  money.  The  stopping 
of  the  train  and  the  actual  amotion  of  plaintiff  were  parts  of 
a  single  act  by  which  the  servants  of  defendant  asserted  a 
right  to  do  that  which  they  were  not  authorized  to  do  while 
retaining  plaintiff's  money.  If  they  could  turn  him  out  and 
then  return  the  money  he  had  paid,  they  could  turn  him  out 
and  not  return  the  money  at  all.  Indeed,  it  was  ai'gued  by 
counsel  for  respondent  tliat  the  servants  of  respondent  pos- 
sessed such  power,  and  that  the  only  redress  to  which  plain- 
tiff could  resort  was  an  action  for  money  fiad  and  received. 
The  whole  matter  was  made  to  turn  in  the  Court  below  upon 
the  hidden  purpose  of  the  conductor.  Though  the  amount 
paid  was  paid  by  the  plaintiff  as  and  for  his  fare,  and  althoue^h 
the  conductor  received  and  pocketed  the  amount  paid,  still, 
if  he  did  not  hdend  to  accept  it  as  full  fare^  he  haa  the  right 
(as  the  jury  were  instructed)  to  confiscate  the  sum  paid  to 
the  public  use — or  for  his  own  benefit,  or  to  that  of  nis  em- 
ployers— and  exclude  the  man  who  paid  it  from  the  cars. 
The  question  was  not  whether  the  plaintiff  and  defendant  en- 
tered into  a  special  agreement  whereby  plaintiff  was  to  be 
transported  for  the  stim  paid,  but  whether  plaintiff  had  a 
right  so  to  consider  it  until  his  money  was  repaid,  and 
whether  until  that  event  the  agent  of  defendant  was  justified 
in  ejecting  plaintiff.     The  jury  were  told  that  unless  the  con- 
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ductor  who  received  the  money  received  it  with  the  specific 
intent  that  it  should  constitute  full  payment  for  the  service 
then  being  performed  by  defendant,  '*  he  had  a  right  to  put 
plaintiff  out  without  returning  the  money — without  offer- 
ing him  the  said  two  dollars,  or  any  part  thereof." 

If  the  conductor  had  demanded  and  received  the  two  dol- 
hrs  as  and  for  the  full  fare,  or  had  agreed  to  transport  the 
plaintiff  for  that  sum,  it  is  clear  that  the  latter  could  not 
haye  been  ejected  for  non-payment  of  his  fare.  Yet  the  jury 
were  told  that  **if  the  minds  of  the  parties  met  upon  one 
common  proposition  "  to  the  effect  that  the  two  dollars  were 

Ciid,  ana  received  by  the  conductor  as  the  full  fare,  the 
tter  could  not  eject  the  plaintiff  without  first  returning  the 
money,  thus  intimating  that  he  could  turn  him  out  if  he  first 
returned  that  which  had  been  received  as  full  fare.     This 
chaise  certainly  tended  to  confuse  the  jurymen. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
We  concur:    Boss,  J.,  McEee,  J. 


In  Bank. 


[Filed  September  7,  1880.] 
No.   7272. 

WILLIAM  H.  McGBEW,  Appellant, 
vs. 
THE   MAYOB    AND    COMMON    COUNCIL    OF    SAN 
JOSE,  Bespondents. 

JvDTouL  Offiokr.     A  Jostlce  of  the  Peace  is  a  judicial  officer,  and  moat  be 
elected  at  the  time  and  in  the  manner  that  State  officers  are  elected. 

Appeal  from  the  Superior  Court  of  Santa  Clara  County. 

S.  F.  Leib^  for  appellant. 

D.  JV.  Herrington  and  Luis  Arquea,  for  respondents. 

By  the  Court: 

In  our  opinion,  a  Justice  of  the  Peace  is  one  of  the  officers 
referred  to  and  eiyledjtidicial  in  Section  10  of  Article  XXII  of 
the  Constitution.     (See  also  Section  11,  Article  VI.) 

By  the  provisions  of  that  section,  such  officer  must  be 
''elected  at  the  time  and  in  the  manner  that  State  officers 
are  elected."  This  is  conclusive  of  the  case.  The  election 
of  plaintiff  in  April  last  was  therefore  invalid,  and  the  judg- 
ment of  the  Court  below  is  affirmed. 
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DfiPARTitENT  No.   2. 


[Filed  August  25,  1880.] 

No.  6021. 

GEOKGE  F.  BEONNEE,  Appellant, 

vs. 

JULIUS  WETZLAE,  Eespondent. 

Motion  pob  New  Tbial — Practick.  Motion  for  new  trial  is  addressed  to 
the  sound  legal  discretion  of  the  Court  a  quo^  and  will  not  be  reversed 
except  for  manifest  abuse  of  discretion. 

Idem.  An  order  granting  a  new  trial  vacates  the  judgment,  and  it  no  longer 
exists  for  the  purpose  of  appeal. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

J,  H,  McKune  and  Armstrong  &  Hinkson,  for  appellant. 
George  Cadwalader,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  an  order  granting  a  new  trial.  In 
an  opinion  which  appears  in  the  transcript  tne  learned  Judge, 
in  granting  the  motion,  says:  *^I  am  now  convinced  that  in 
making  the  second  finding  of  facts  the  evidence  was  misap- 
prehended, and  did  not  justify  said  finding.  The  findings 
should  have  been  to  the  effect  that  defendant  collected  the 
rents  in  his  capacity  as  executor  of  the  estate  of  John  C. 
Keenan,  and  not  as  agent  of  the  estate  of  Eosanna,  or  the 
executor  thereof." 

The  defendant  moved  in  the  Court  below  for  a  new  trial 
on  the  ground,  among  others,  that  the  findings  of  fact  werQ 
contrarv  to  and  not  supported  by  the  evidence.  In  the  state- 
ment the  finding  above  referred  to,  in  the  opinion  of  the 
Judge,  was  attacked  on  the  ground  that  the  evidence  was  in- 
sufficient to  justify  it. 

It  is  well  settlea  that  a  motion  for  a  new  trial  on  this  ground 
is  addressed  to  the  sound  legal  discretion  of  the  Court  a  qtw, 
and  that  on  an  appeal  from  such  order  granting  a  new  trial  it 
will  not  be  reversed  unless  it  appear  mat  there  has  been  a 
jtnanifest  abuse  of  discretion,  (rhelm  vs.  Union  (7.  M,  Co., 
39  Cal.  410;  Hall  vs.  Bark  Emily,  33  Id.  624;  Pierce  vs.  Scha- 
deny  opinion  in  Department  2,  filed  August  23,  1880.) 

Upon  an  examination  of  the  testimony  in  the  transcript, 
we  find  that  the  only  testimony  as  to  the  capacity  in  which 
defendant  collected  the  rents,  referred  to  in  the  Judge's 
opinion  quoted  above,  is  that  of  the  defendant  himself,  who 
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deposed  that  he  collected  them  as  the  executor  of  John  C. 
Keenan. 

We  see  no  abuse  of  discretion  by  the  Court  below  in  mak- 
ing  the  order  appealed  from. 

We  do  not  intend,  by  anything  said  in  this  opinion,  to  be 
considered  as  approving  the  conclusion  of  the  learned  Judge 
of  the  Court  below,  as  to  the  effect  of  the  Statute  of  Limita- 
tions in  barring  a  recovery  from  the  defendant  if  he  made 
the  collections  referred  to  as  the  executor  of  John  C  Keenan. 
We  think  it  best,  as  the  case  is  presented,  to  leave  that  ques- 
tion open. 

The  order  granting  the  new  trial  vacated  the  judgment, 
and  it  no  longer  existed  for  the  purpose  of  appeal. 

The  appeal  from  the  judgment  is  therefore  dismissed,  and 
the  order  appealed  from  affirmed. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 


Department  No.  2. 


[Filed  September  7, 1880.] 

No.  6032. 

PATKICK  SULLIVAN,  Appellant, 

vs. 
J.  S.   BEARD8LEY,  Eespondent. 

Pabtiai^  Etiction — Damaoes.  Where  defendant  merely  consented  to  the 
entry  of  a  decree  against  himself,  whereby  water  was  diverted  from 
the  land  leased  from  defendant  to  plaintiff,  snch  an  act  did  not  con- 
stitate  a  partial  eviction  of  lessee,  whereby  he  could  claim  damages 
against  the  lessor. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
Disbnct,  Santa  Clara  County. 

D.  M.  DdmaSy  for  appellant. 

D.  W.  Herrivffton,  for  respondent. 

Shabfstein,  J.,  delivered  the  opinion  of  the  Court: 
On  the  Ist  day  of  November,  1874,  the  defendant  leased 
the  premises  described  in  the  complaint,  with  the  appur- 
tenances, to  the  plaintiff  for  the  term  of  three  years.  At  the 
time  of  the  execution  of  the  lease  there  was  a  stream  of  water 
rtuming  through  the  demised  premises,  and  there  was  an  ac- 
tion then  pending  which  the  San  Jose  Water  Company  had 
commenced  for  the  condemnation  of  said  water  right.  On  the 
day  following  the  execution  of  the  lease,  the  defendant  in 
that  action  and  in  this  consented  to  the  entry  of  a  decree, 
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in  the  action  for  condemnation,  in  favor  of  the  Water  Com- 
pany, under  which  it  apj)ropriated  the  water  of  said  stream 
to  its  own  nse.  The  plaintiff  alleges  that  he  was  damaged 
thereby,  and  introduced  evidence  tending  to  prove  that  allega- 
tion. The  issues  were  submitted  to  a  jury,  which  retumea  a 
verdict  in  his  favor.  A  new  trial  was  moved  for  by  the  defend- 
ant upon  a  statement,  and  the  Court  granted  the  motion  on 
the  ground  ''that  the  special  circumstances  under  which  the 
water  was  diverted  from  the  leased  premises  did  not  consti- 
tute an  eviction  of  the  plaintiff  by  the  defendant."  The  in- 
structions given  to  the  jury  make"  it  quite  apparent  that  the 
Court,  during  the  trial,  thought  otherwise.  Among  the  in- 
structions is  the  following:  ''When  the  eviction  is  partial, 
as  it  tvaa  in  this  caae^  and  the  lessee  remains  in  the  occupation 
of  a  portion  of  the  demised  premises,  the  measure  of  damages 
is  the  value  of  the  premises  as  they  would  have  been  without 
the  partial  eviction,  and  then  the  value  of  them  as  evicted 
deducted."  The  Court,  in  this  instruction,  seems  to  have 
passed  upon  the  principal  issue  in  the  case,  and  in  so  doing 
undoubtedly  erred.  6ut  to  our  comprehension  there  is  a 
graver  difficulty  to  be  overcome  before  a  recovery  could  be 
upheld  upon  the  facts  of  this  case.  The  defendant  does  not 
appear  to  have  participated  in  any  act  or  proceeding  for  the 
diversion  complained  of,  beyond  consenting  to  the  decree  of 
condemnation.  As  the  defendant's  lease  ante-dates  that  de- 
cree, and  he  had  no  notice,  actual  or  constructive,  of  the  pen- 
dency of  the  action  in  which  the  decree  was  entered,  he  was 
not  affected  by  it.  The  water  company  acquired  no  right  to 
divert  the  water  from  the  demised  premises  as  against  him. 
His  property  in  the  water  was  not  condemned,  and  whoever 

Eroceeded  under  that  decree  to  divest  him  of  any  right  that 
e  had  acquired  under  the  lease  became  liable  to  him  for 
such  dams^es  as  he  might  sustain  by  reason  thereof.  If  the 
defendant  had  in  any  way  participated  in  diverting  the  water, 
he  would  doubtless  be  fiaDle.  But  it  does  not  appear  that 
he  did  anything  beyond  consenting  to  the  entry  of  a  decree 
against  hirmdf,  which  could  not  in  any  way  affect  the  rights 
or  property  of  the  plaintiff.  It  seems  to  us  that  the  case  is 
somewhat  analagous  to  those  cases  in  which  a  party  recovers 
a  jud^ent  against  one  person,  and  then  attempts  to  execute 
it  against  the  property  of  another.  We  have  never  known  it 
to  be  claimed  in  such  a  case  that  the  party  who  suffered 
judgment  to  be  entered  against  him  would  oe  liable  for  a 
trespass  committed  under  it  upon  the  property  of  some  other 
person.  For  anything  which  appears  to  tne  contrary,  the  de- 
cree of  condemnation  might  have  been  rightfully  executed  at 
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the  termination  of  the  plaintiff 's  term.  But  there  is  nothing 
in  the  case  from  which  we  can  infer  that  the  defendant  ever 
disturbed,  or  licensed  any  one  to  disturb,  the  plaintiff's  enjoy- 
ment of  the  demised  premises  during  the  term  for  which  they 
were  leased  to  him.  To  constitute  a  partial  eviction  in  this 
case,  it  would  be  necessary  for  the  plaintiff  to  show  that  the 
water  company  had  established  a  right  to  divert  the  water  by 
a  title  prior  to  that  of  the  plaintiff,  or  that  the  defendant  had 
at  least  had  some  agency  in  diverting  it.  And  if  the  defend- 
ant did  nothing  beyond  what  he  is  charged  with  having  done 
in  this  case,  we  are  not  aware  of  any  ]principle  upon  which 
he  can  be  held  liable  to  the  plaintiff  in  an  v  form  of  action 
for  the  diversion  of  the  water  by  a  mere  naxed  tresspasser, 
who  has  assumed  to  take  the  plaintiff's  property  by  virtue  of 
a  decree  against  the  defendant.  It  therefore  follows  that 
the  order  granting  a  new  trial  must  be  affirmed. 

Order  affirmed. 

I  concur:  Morrison,  C.  J. 

I  concur  in  the  judgment  upon  the  ground  first  stated  in 
the  foregoing  opinion.  Myrick,  J. 

In  Bane. 


[Filed  September  8,  1880.] 
No.  7225. 

THE  PEOPLE,  Appellants, 

vs. 

WILLIAM  ASHBUENEE,  Respondent. 

(See  Yoltiine  VI,  page  105,  for  majority  opinion.) 

A,  L,  Hart,  Attorney-General,  for  appellants. 
Rhodes  dc  Barstow,  for  respondent. 

DISSENTING  OPINION, 

In  this  case  I  am  unable  to  agree  with  the  opinion  of  the 
Court.    In  my  judgment  the  grant  made  by  the  Act  of  Con- 

gess,  when  accepted  by  the  State,  became  a  contract  invio- 
ble  by  any  Act  of  the  Legislature.  This  seems  to  be  the 
conclusion  arrived  at  in  the  Yosemite  Valley  case,  in  15 
"Wallace,  77-91.  The  grants  were  made  on  conditions  ex- 
pressed in  the  Act,  and  accepted  on  those  conditions.  One 
of  the  conditions  was  that  the  premises  granted  were  to  be 
managed  by  the  Governor  of  the  State,  with  eight  other 
commissioners  to  be  appointed  by  him.  The  Governor 
made  the  appointment  of   commissioners,   of  which  Ash- 
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burner  was  one.  When  he  made  the  appointment  of  these 
commissioners,  his  function  quoad  the  matter  of  appointment 
was  at  an  end,  except  perhaps  that  whenever  a  vacancy  oc- 
curred by  death  or  resignation  he  might  fill  such  vacancy. 
It  was  not  intended,  nor  does  the  language  of  the  Act  of 
Congress  bear  any  such  construction,  to  vest  in  the  Governor 
any  power  of  removal;  nor  did  any  power  vest  in  the  Legis- 
lature to  effect  any  removal,  either  mediately  or  immedi- 
atelv. 

If  this  view  be  correct,  and  in  my  opinion  this  is  the  fair 
and  just  interpretation  of  the  Act  of  Congress,  the  accept- 
ance by  the  State  made  it  a  contract  which  could  not  be  im- 
paired by  any  power  in  the  State.  The  State  was  at  liberty 
to  accept  or  reject  the  proffer  made  by  the  Act  of  Congress; 
but  when  it  accepted,  it  was  an  act  of  bad  faith  to  remove 
the  commissioners  appointed. 

There  was  no  constitutional  impediment  to  the  State's  en- 
tering into  such  an  agreement.  Though  it  has  been  repeat- 
edly held  that  one  Legislature  cannot  bind  another  on  mat- 
ters of  mere  legislation,  still  it  has  been  frequently  decided 
that  this  rule  does  not  apply  to  contracts.  (Cooley's  Const. 
Lim.  153-4,  and  cases  there  cited.)  A  State  is  no  exception 
to  this  rule.  {State  Baiik  vs.  Kyuyop,  16  Howard,  389; 
Fletcher  vs.  Peck^  6  Cranch,  135;  Dartmouth  College  vs.  Woodr 
ward,  4  Wheat.  518;  Tennett  vs.  Taylor,  9  Cranch,  43;  Thvm 
of  Paulett,  9  Cranch,  292.) 

In  my  opinion  the  judgment  should  be  affirmed. 

Thobnton,  J. 

Department  No.  2. 


[Filed  September  7,  1880.] 
No.  6624. 

GOLDEN  GATE  PACKING  COMPANY,  Bespondent, 

vs. 
THE  FARMERS'  UNION,  Appellant. 

AoBBBMBNT.     Construction  of  agreement  for  sale  of  goods  on  commission. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Clara  County. 

D.  M.  DelmaSy  for  respondent. 
Houghton  &  Reynolds,  for  appellant. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
This  action  was  brought  by  the  plaintiflf  to  recover  of  the 
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defendant  $1,449,  received  by  him  to  and  for  the  use  of  the 
plaintiff.  The  answer  admits  the  receipt  of  the  snm  specied, 
out  alleges  that  it  was  received  under  an  agreement  between 
the  plaintiff  and  the  defendant,  by  which  it  was  agreed  that 
the  defendant  should  have  the  exclusive  agency  for  the  sale 
of  the  plaintiff's  productions  east  of  the  State  of  California, 
for  the  term  of  one  year  from  the  20th  day  of  May,  1877, 
upon  a  commission  of  five  per  cent,  on  sucn  sales.  It  also 
alleges  that  the  plaintiff  violated  this  agreement  by  selling 
some  of  its  productions  to  other  persons,  to  be  senj  to  the 
States  east  of  the  State  of  California.  The  defendant  intro- 
duced in  evidence  an  agreement  dated  May  26,  1877, 
between  the  plaintiff  and  Feusier  &  Bergham,  in  which  the 
plaintiff  agreed  to  furnish  and  sell  to  Feusier  &  Bergham 
such  quantities  of  canned  table  fruit  as  they  might  order  pre- 
vious to  July  1,  1877;  and  there  was  evidence  introduced 
by  the  defendant  tending  to  prove  that  under  this  agreement 
the  plaintiff  did  sell  and  deliver  to  them  a  certain  quantity 
of  canned  table  fruit,  which  they  sent  to  Eastern  markets, 
and  that  the  plaintiff  knew  at  the  time  of  entering  into  said 
agreement  with  said  Feusier  &  Bergham  that  they  were 
purchasing  said  goods  with  the  intention  of  selling  them  in 
said  markets.  The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  claimed  in  its  complaint,  and  a  judg- 
ment was  thereupon  entered,  from  which  this  appeal  is 
taken. 

The  only  question  which  arises  upon  this  record  is  whether 
the  sale  and  delivery  of  goods  by  the  plaintiff  to  Feusier  & 
Bergham,  with  a  knowledge  that  they  intended  to  dispose  of 
them  in  cities  east  of  the  State  of  California,  constituted  a 
breach  of  the  plaintiff's  agreement  with  the  defendant  that 
it  should  have  the  exclusive  agency  for  the  sale  of  the  plain- 
tiff's production  east  of  said  State.  If  it  did,  the  Court  erred 
in  giving  some  of  the  instructions  that  it  gave,  and  in  refus- 
ing to  give  some  which  it  was  requested  to  give.  Otherwise 
the  Court  committed  no  error.  We  are  unable  to  discover 
anything  in  the  agreement  which  forbade  the  selling  of  its 
goods  by  the  plaintiff  to  whoever  would  purchase  them  in  any 
part  of  the  world.  It  could  not  under  that  agreement  es- 
tablish any  other  agency  than  that  of  defendant  for  the  sale 
of  its  goods  east  of  the  State  of  California;  and  there  is  no 
evidence  tending  in  any  degree  to  prove  that  it  did.  It  is 
not  stipulated  that  the  defendant  should  have  the  exclusive 
sale  of  the  plaintiff's  goods  within  the  territory  mentioned, 
and  there  is  nothing  in  the  agreement  from  which  we  can 
infer  that  such  was  the  intention  of  the  parties.     We  do  not 
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think  that  there  is  any  error  in  the  instructions,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 

We  concur:    Myrick,  J.,  Morrison,  0.  J. 


Department  No.  1. 


[Filed  September  7,  1880.] 
No.  6414. 

E.  COOPEES,  Respondent, 

vs 

THE  MAYOR  AND  COMMON  COUNCIL  OF  THE  CITY 
OF  SAN  JOSE.  Appellants. 

MA.NDAMCT8 — Statutobt  DiscsETinK.  When  an  Act  empowers  the  Mayor 
and  Common  Council  to  open  a  street  through  a  plaza,  and  to  sell  the 
ground  of  the  plaza  fronting  on  either  side  of  said  street  to  parties 
who  own  lands  around  said  plaza  at  a  price  based  upon  the  actual  value 
thereof,  provided  said  owners  shall  make  application  for  such  land 
within  six  months  after  the  passage  of  the  Act,  said  Mayor  and  Com- 
mon Council  cannot  be  compelled  to  sell  by  writ  of  mandate,  for  the 
reason  that  it  is  discretionary  with  the  authorities  to  sell  or  not. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Clara  County. 

B.  P.  Rankin  and  G.  F.  Bakery  for  respondent. 

F.  E.  Spaicer,  for  appellants. 

McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 

Market  Street,  in  San  Jose,  ran  from  each  end  of  ''Market 
Plaza,"  an  inclosed  ellipse  of  greenery,  shaded  by  trees  and 
traversed  by  gravel  walks.  On  the  4th  day  of  March,  1878, 
the  Legislature  passed  an  Act  entitled  "An  Act  to  ratify 
and  confirm  the  acts  of  the  Mayor  and  Common  Council  of 
the  city  of  San  Jose."  (Stats.  1877 -«,  p.  163.)  The  body 
of  the  Act  is  as  follows : 

**  Section  1.  The  Mayor  and  Common  Council  of  the 
city  of  San  Jose  are  hereby  authorized  and  empowered  to 
open  Market  Street,  in  said  city,  through  the  plaza  known  as 
Market  Plaza.  Said  street  shall  be  opened  to  the  same 
width  as  other  portions  of  Market  Street  contiguous  to  said 
plaza,  to-wit :  Fifty  feet  on  each  side  of  a  line  running 
through  said  plaza,  said  line  to  commence  at  a  point  in  the 
center  line  of  Market  Street  where  said  Market  Street  forms 
a  junction  with  San  Jose  Street  and  Guadalupe  Street,  on 
the  northerly  line  of  said  plaza,  and  running  thence  southerly 
through  said  plaza  to  a  point  in  the  center  line  of  said  Market 
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Street  where  said  Market  Street  forms  a  juuction  with  San 
Jose  Street  and  Guadtdupe  Street,  on  the  southerly  line  of 
said  plaza;  the  whole  wiath  of  the  street  to  be  opened  to  be 
one  hundred  feet. 

*'Sec.  2.  The  said  Mayor  and  Common  Council,  after 
the  opening  of  said  street,  may  sell  the  ground  of  the  plaza 
fronting  on  either  side  of  said  street  to  parties  who  own 
lands  around  said  plaza  and  between  their  respective  lots 
and  said  street;  and  said  owners  of  land  shall  have  the  privi- 
lege of  buying  such  portions  of  said  plaza  grounds  as  are  in 
front  of  their  lots  in  preference  to  all  others,  providing  they 
do  so  within  the  time  prescribed  by  Section  4  of  this  Act. 
The  price  demanded  for  said  lands  shall  be  based  upon  the 
actual  value  thereof,  and  not  on  the  prices  at  which  other 
lands  belonging  to  said  city  have  been  heretofore  sold.  Said 
lands  may  be  sold  at  either  public  or  private  sale,  and  the 
proceeds  thereof  shall  be  paid  into  the  General  Fund  of  said 
city,  and  shall  be  used  onfy  for  the  purpose  of  building  and 
maintaining  public  sewers  in  said  city. 

'*  Sec.  3.  The  Mayor  and  Common  Council  shall,  after 
the  passage  of  this  Act,  direct  the  City  Surveyor  to  survey 
said  Market  Street  through  said  plaza,  according  to  the  de- 
scription contained  in  this  Act,  and  also  such  cross  street  or 
streets  as  may  come  into  or  be  connected  therewith,  and  shall 
make  plans,  diagrams,  and  specifications  of  said  survey,  and 
present  the  same  to  the  Mayor  and  Common  Council  of  said 
city.  Immediately  upon  the  receipt  of  the  plans,  diagrams, 
and  specifications  "of  said  survey,  the  Mayor  and  Common 
Council  shall  order  the  Street  Commissioner  to  proceed  at 
once  and  open  said  street,  and  remove  therefrom  all  fences 
and  other  obstructions  which  may  hinder  or  impede  travel 
thereon. 

"  Sec.  4.  Those  parties  wishing  and  having  the  privilege 
of  bujring  said  plaza  shall  make  application  in  writing  to  the 
Mayor  and  Common  Council;  and  after  paying  the  purchase 
money,  the  said  Mayor  and  Common  Council  shall  make  deeds 
of  conveyance  to  said  purchasers.  But  if  the  parties  owning 
land  around  said  plaza  shall  fail,  for  a  period  of  six  months 
from  the  passage  of  this  Act,  to  make  such  application,  then 
it  shall  be  lawful  for  any  party  to  make  sucii  application; 
and  by  complving  with  the  conditions  of  this  Act,  such  party 
shall  be  entitled  to  such  convevance." 

On  the  27th  of  January,  18y8,  the  Common  Council  had 
passed  an  order  to  open  Market  Street  through  the  plaza. 
Subsequently  to  the  passage  of  the  Act  above  recited,  the 
Mayor  and  Council  directed  the  City  Surveyor  to  survey  and 
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run  the  side  lines  of  the  street  through  the  plaza,  and  on 
March  25,  1878,  passed  an  ordinance  accepting  and  approv- 
ing the  survey,  and  declaring  the  street  opened.  The  peti- 
tioner, claiming  to  be  the  owner  of  one  of  the  lots  lying 
"around  the  plaza,"  applied  in  writing,  within  six  months 
after  the  passage  of  the  Act,  to  the  Mayor  and  Council  to 
purchase  that  portion  of  the  plaza  in  front  of  his  lot.  On 
their  refusal  "to  sell  or  fix  the  price,"  petitioner  went  to  the 
District  Court  for  a  writ  of  mandamus  to  compel  the  Mayor 
and  Common  Council  to  proceed.  This  appeal  is  from  the 
judgment  of  the  District  Court  commanding  the  Mayor  and 
Common  Council,  within  ten  days  after  service  of  the  judg- 
ment, "to  fix  and  demand  a  price  for  the  land." 

The  statute  does  not  specially  and  unconditionally  enjoin 
a  duty  upon  defendants  to  take  the  steps  they  were  com- 
manded to  take  by  the  judgment  of  the  Court  below.  . 
It  simply  confers  power  upon  the  Mayor  and  Common 
Councfl  to  sell  or  not  to  sell  the  portions  of  the  *plaza  ex- 
cluded from  tlie  street,  as  they  shall  deem  best  for  the 
interests  of  the  city.  The  primary  purpose  of  the  law 
was  "to  authorize  and  empower"  the  Council  to  extend 
Market  Street  through  the  plaza,  or,  if  the  previous 
action  of  the  local  government  be  considered,  to  ratify  the 
attempted  inauguration  of  proceedings  intended  to  lead  to 
the  extension  of  Market  Street  through  the  plaza,  and  to 
authorize  the  completion  of  that  work. 

The  word  "may"  in  the  second  section  might  be  read 
"shall,"  if  it  were  necessary  so  to  read  it  to  give  effect  to  any 
clearly  expressed  intention  of  the  Act.  But,  reading  the 
whole  of  the  statute,  it  does  not  appear  to  have  been  the 
purpose  of  the  Legislature  to  give  to  those  owning  lots  oppo- 
site to  the  plaza  the  absolute  right  or  privilege,  within  six 
months,  to  purchase  for  the  "actual  value"  the  lands  lying 
between  their  lota  and  Market  Street.  Such  persons,  if  they 
make  application  within  six  months,  are  merely  given  a  pre- 
ference over  others  in  case  the  tracts  are  offered  for  sale  for 
prices  "demanded."    An  owner  of  property  opposite  the 

Elaza  acquired  no  vested  interest  in  the  land  lying  between 
is  lot  and  Market  Street  immediately  on  the  passage  of  the 
Act;  nor  did  petitioner  acquire  a  vested  right  or  property  in 
such  land  merely  by  making  the  application  within  six 
months  after  the  passage  of  the  Act.  The  Act  simply  gave 
to  him  conditionally  a  personal  preference  over  other  per- 
sons who  may  desire  to  purchase  a  certain  tract.  The  right 
to  purchase  may  be  asserted  by  any  person  at  any  time 
after   the    lands    are   offered   for   sale,   without  limitation 
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as  to  individuals,  except  that  a  class,  of  whom  petitioner 
is  one,  have  a  preference  if  their  intention  to  purchase 
shall  have  been  indicated  within  a  defined  period.  The 
Mayor  and  Common  Council  may  sell  or  may  not  sell; 
but  if  they  conclude  to  sell,  the  price  demanded  shall  be  based 
upon  actual  value.  The  city  authorities  may  be  of  opinion, 
in  the  exercise  of  their  govermental  discretion,  that  it  is  ex- 
pedient to  reserve  the  portions  of  the  plaza  on  each  side  of 
Market  Street  as  public  grounds  or  parKs;  or  that  the  prop- 
erty can  at  a  future  time  be  sold  for  higher  prices;  or  that 
the  sewer  fund  does  not  require  the  proceeds  of  such  sales. 
Anv  delay  in  fixing  the  prices  and  announcing  a  readiness  to 
sell  cannot  interfere  witn  the  privilege,  whicn  we  believe  to 
be  the  only  privilege  accorded  by  the  Act  to  adjacent  land- 
owners, of  securing  conditionally  a  pre-emptive  right  in  case 
the  land  shall  ever  be  offered  for  sale.  The  scheme,  beyond 
the  opening  of  Market  Street  through  the  plaza,  contemplates 
a  grant  of  le^slative  power,  which,  if  employed  by  the  city 
government  m  the  exercise  of  the  souna  discretion  of  the 
local  authorities,  will  result  in  fixing  prices  upon  all  of  the 
lands  which  may  be  offered  for  sale.  It  is  not  to  be  pre- 
sumed that  it  was  intended  that  the  determination  of  actual 
value  should  be  reached  in  Court  in  each  instance  where  the 
city  and  applicant  could  not  agree  upon  the  price  which 
ought  to  be  paid.  The  statute  requires  that  the  Mayor  and 
Council  shall  sell  the  portions  of  the  plaza  not  within  the 
limits  of  the  street,  only  in  case  they  shall  deem  it  expedient 
to  seU;  and  further,  in  case  they  shall  deem  it  expedient  to 
sell,  that  they  shall  by  ordinance  fix  the  value,  or  provide  a 
mode  of  fixing  the  value,  of  the  lots  they  shall  offer  for  sale. 
When  the  sum  thus  fixed  with  reference  to  any  tract  shall 
be  tendered  by  the  owner  of  the  adjoining  lot,  in  case  he 
shall  have  filed  his  application  within  six  months  from  the 
passage  of  the  Act,  or  by  anybody  else  in  case  the  adjoin- 
ing owner  shall  not  have  made  application  within  the  period 
limited,  it  will  become  the  duty  of  the  city  officers  to  convey. 

There  is  nothing  in  the  second  or  fourth  sections  of  the  Act 
which  forbids  this  interpretation.  The  owners  have  the 
privilege  of  buying  ''in  preference  to  others,"  but  this  does 
not  make  it  the  absolute  duty  of  the  city  to  sell.  If  an  adja- 
cent owner  does  not  make  ''application"  within  six  montns, 
"any  party "  may  make  it,  and  by  complying  with  the  con- 
ditions of  the  law,  become  entitled  to  a  conveyance,  but 
only  in  case  the  city  shall  conclude  to  sell. 

Judgment  reversed. 

We  concur:    Boss,  J.,  McKinstry,  J. 
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In  the  Superior  Court, 

Crnr  and  County  of  San  Francisco,  State  op  California. 


THEODOR  MEETZ,  Plaintiff, 

YS. 

THE  COUNTY  OF  ALAMEDA  et  al.,  Defendants.* 

Messrs.  Ihylor  dt  HaigJU,  attorneys  for  plaintiff. 
Messrs.  McAUister  &  Bergin,  and  J.  C.  MaHiUy  Esq.,  of  coun- 
sel for  plaintiff. 
Messrs.  OrecUhouse  &  Blandiiig,  attorneys  for  defendants. 

Hunt,  J. : 

This  is  a  bill  in  equity  for  an  injunction.  The  bill  recites 
that  the  Board  of  Supervisors  of  Alameda  County  have  passed 
an  order  whereby  one  Davis  and  his  assigns,  the  South  Pacific 
Coast  Bailroad,  propose  to  construct  a  double  railroad  track 
upon  the  bridge  across  what  is  known  as  the  estuary  or  creek 
of  San  Antonio,  between  the  town  of  Alameda  and  the  city 
of  Oakland. 

The  bill  prays  that  the  Court  award  a  perpetual  injunction 
against  the  defendants,  restraining  them  from  going  upon 
the  bridge,  or  from  in  any  manner  proceeding  under  the  order 
of  the  Board,  or  constructing  the  track  in  question. 

The  facts  of  the  case  are,  that  some  time  in  the  vear  1870, 
under  an  Act  contained  in  the  Statutes  of  1869-70,  the 
construction  of  the  bridge  in  question  across  this  estuary  or 
creek  of  San  Antonio  was  authorized.  The  local  authorities 
of  Alameda  County  were  empowered  to  select  five  Commis- 
sioners who  were  to  have  power  to  erect  the  bridge;  and 
when  the  bridge  was  finished  it  was  to  be  paid  for  by  assess- 
ment and  taxation  upon  the  taxable  property  of  the  respective 
towns  of  Oakland  and  Alameda.  Under  the  Act  referred  to, 
the  Commissioners,  together  with  the  Town  Council  of  the 
city  of  Oakland,  were  authorized  to  pass  all  such  orders  and 
ordinances  as  should  be  necessary  to  carry  into  effect  the 
powers  granted  by  the  Act  of  the  Legislature.  It  was  pro- 
vided in  that  Act  that  the  bridge  when  erected  should  be 
free  and  open  for  public  travel.  Subsequently,  in  1877-8, 
the  Legislature  passed  another  Act,  whereby  tne  control  of 
this  bridge  was  taken  from  the  officers  to  whom  it  had 
been  previously  given,  and  placed  under  the  control  of  the 

*  This  opinion  was  delivered  by  Judge  Hunt  orally,  but  specially  reported 
by  the  phonographer  for  us. 
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Boftrd  of  Supervisors  of  Alameda  County,  who  were  au- 
thorized bj  that  Act  to  take  possession  and  regulate 
the  use  and  provide  for  the  control  of  the  bridge.  The 
bridge  was  a  swing  or  draw  bridge,  and  under  the  Act 
of  1869-70  a  bridge  tender  was  appointed  for  the  purpose  of 
managing  the  draw  of  the  bridge,  and  the  salary  of  this 
bridge  tender  was  to  be  paid  out  of  the  county  funds.  By 
the  Act  of  1877-8,  transferring  the  control  of  the  bridge, 
it  was  provided  that  the  Board  of  Supervisors  should  take 
possession  thereof,  and  regulate  its  use  and  provide  for  its 
control.  The  salary  of  the  bridge  tender,  by  this  Act  of 
1877-78,  was  fixed  at  the  sum  oi  $100  per  month,  payable  out  of 
the  county  funds.  The  complaint  in  this  case,  after  alleging 
that  the  plaintiflf  is  a  tax-payer  and  owner  of  real  estate 
situated  m  the  town  of  Alameda,  which  real  estate  I  will 
here  say  does  not  abut  in  any  manner  upon  the  proposed 
bridge,  avers  that  this  bridge  across  San  Antonio  Creek  is  the 
only  direct  means  of  communication  between  the  city  of  Oak- 
land, which  is  a  chartered  city,  and  the  town  of  Alameda, 
which  is  a  municipality;  that  were  it  not  for  this  bridge  per- 
sons desiring  to  travel  from  Oakland  to  Alameda  would  have 
to  make  a  long  detour  around  this  creek  or  estuary,  going  to 
the  head  of  it  and  traversing  a  distance  of  some  seven  miles. 
The  bridge  is  some  1200  feet  in  length,  spanning  the  waters  of 
San  Antonio  Creek  and  a  portion  of  the  marsh  and  tide  lands 
adjacent  thereto. 

rlaintiff  alleges  that,  in  consequence  of  the  erection  of  this 
bridge,  his  property  has  been  greatly  decreased  in  value; 
that  if  the  defendant  Davis,  or  his  assigns,  the  railroad 
company,  are  permitted  to  erect  a  track  upon  this  bridge, 
it  wul  destroy  its  practical  use,  and  will  impede  and  obstruct 
the  passage  of  venicles,  pedestrians,  and  others,  and  will 
depreciate  the  value  of  his  real  estate  ten  per  cent.  He 
states  that  upon  the  bridge,  as  at  present  constructed,  is  a 
street  railroad — that  is  to  say,  a  horse  railroad — the  tracks  of 
which  are  three  feet  wide,  and  the  cars  six  feet  wide; 
that  if  a  double  track  is  placed  upon  that  bridge,  which  is 
thirty  feet  wide,  its  value  as  a  public  highway  for  vehicles 
and  passengers  will  be  greatly  impaired,  or,  as  he  subse- 
quently states,  entirely  destroyed. 

The  complaint  then  goes  on  and  states  that  the  defendant 
Davis,  or  bis  assigns,  the  South  Pacific  Coast  Eailroad  Com- 
pany, will  run  heavy  trains  on  the  bridge;  that  the  weight  of 
the  locomotives,  and  of  the  cars  constituting  the  £ains, 
which  he  says  are  not  less  than  five  in  number,  will  be  a 
greater  weight  than  the  bridge  can  bear;  that  the  company 
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are  in  the  habit  of  carrying  some  four  hundred  passengers  in 
the  train,  and  that  if  the  franchise  is  permitted  to  stand 
the  bridge  will  have  to  be  reconstructed. 

The  order  of  the  Board  of  Supervisors  under  which  the 
franchise  in  question  was  granted  recites  that  the  privilege 
is  given  to  Davis  and  his  assigns  for  the  term  of  twenty-five 
years  to  lay  a  single  or  double  track  across  this  bridge. 
All  the  costs  of  repairs  and  costs  of  the  reconstruction  of  the 
bridge  are  to  be  incurred  by  the  assignees  of  the  franchise 
or  license,  but  to  be  under  the  direction,  management, 
and  control  of  the  Board  of  Supervisors.  The  assignee  is 
also  compelled  to  pay  the  salary  of  the  bridge  tender,  one 
hundred  dollars,  wnich,  as  I  have  stated,  was  theretofore 
paid  out  of  the  funds  of  the  county.  The  Act  goes  on  and 
states  that  this  construction  and  repair  shall  be  in  such  a 
manner  **so  that  the  use  of  the  road  for  the  purposes  of  a 
public  bridge,  and  the  lawful  uses  of  the  public,  shall  not  be 
impaired;"  and  "nothing  herein  contained  shall  be  con- 
strued as  impairing  the  right  of  the  Board  to  regulate  and 
control  said  bridge." 

It  is  to  be  observed  that  the  bill  in  this  case  is  simply  and 
solely  a  bill  to  obtain  an  injunction.  The  injunction  is  not 
sought  here  as  auxiliary  to  some  other  relief,  but  the  relief 
sought  is  predicated  wholly  and  entirely  upon  the  injunc- 
tion.    Nothing  else  is  sought,  nothing  else  is  asked  for. 

A  demurrer  was  interposed  to  the  bill  uj)on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  upon  other  grounds.  As  the  first  ground  is  the 
one  upon  which  my  opinion  will  finally  turn,  it  is  unnecessary 
to  consider  the  other  points  presented. 

The  first  point  made  by  counsel  for  the  defendants, 
the  Supervisors,  is,  that  the  complaint  in  substance,  and 
in  fact,  states  a  simple  case  of  public  nuisance;  that  it  alleges 
that  this  bridge,  wnich  is  a  public  highway  by  law,  is  ob- 
structed, or  will  be  obstructea;  and  that  the  character  of  the 
improvement,  or  proposed  improvement,  is  such  that  the 
rignt  of  the  public  over,  across,  and  along  the  bridge  will 
be  greatly  impaired. 

The  demurring  parties  assert  that  the  injury,  if  any, 
which  the  plaintiff  would  sustain  in  consequence  of  this  pro- 
posed or  alleged  or  so-called  nuisance,  is  not  in  any  manner 
special  in  character,  or  different  in  kind  or  degree  from  that 
which  the  general  public  at  large  would  sustain.  As  I  have 
stated,  the  complaint  goes  on  and  alleges  that  plaintiff  would 
sustain  damages  in  a  fixed  and  determinate  amount;  that 
this  damage  will  be  occasioned  by  the  depreciation  in  value  of 
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I  his  real  estate.     If  this  be  an  action  to  abate  a  nuisance,  or  if 

'  the  bill  states  a  cause  of  action  for  a  nuisance,  it  is  manifest 

that  this  alleged  element  of  damages,  the  depreciation  in 
value,  cannot  be  considered,  because  the  Supreme  Court  of 
this  State,  in  the  case  of  Bigley  vs.  Ninian,  which  was  an  ac- 
tion to  abate  or  remove  a  nuisance,  hold  distinctly  that 
depreciation  of  value  in  property  in  consequence  of  the 
existence  of  the  nuisance  is  not  a  proper  element  of 
damages,  and  not  an  injury  so  special  in  character,  or 
different  in  kind  or  degree  from  that  of  the  general  public  at 
kr^e,  as  would  suffice  to  sustain  the  right  of  action  of  an 
individual. 

Of  course  it  is  apparent  that  if  this  allegation  in  the  com- 
plaint were  to  stand,  the  complaint  would  show  on  its  face 
that  the  party  was  not  entitled  to  an  injunction,  because  it 
would  show  that  his  damages  were  fixed  and  determinate; 
and  in  the  absence  of  an  averment  of  the  insolvency  of  the 
defendant,  he  would  have  a  complete  and  adequate  remedy  at 
law,  and  hence  not  be  entitled  to  an  injunction. 

Upon  the  argument  of  the  case  the  plaintiff  substan- 
tially abandoned,  if  he  could  abandon,  this  averment  of  his 
complaint,  and  admitted  that  the  law  which  the  defendant 
cited  relative  to  nuisance  was  undoubtedly  good  law,  but  de- 
nied that  this  was  a  bill,  in  effect,  to  abate  or  remove  a  nui- 
sance; his  claim  being  that  this  is  a  bill  in  equity  to  enforce 
a  public  trust,  or  rather  to  prevent  the  breach  of  an  obliga- 
tion arising  from  public  trust. 

The  Civil  Code  of  the  State  provides  that  the  Court  may 
grant  an  injunction  to  prevent  a  breach  of  obligation  arising 
nom  a  trust.  This,  of  course,  is  but  declaratory  of  what  was 
a  long  and  well-settled  principle  of  equity  law  ;  and,  indeed, 
the  Code  of  this  State  has  also  provided  that  the  writ  of  man- 
damus would  lie  for  the  purpose  of  enforcing  the  performance 
of  a  trust. 

Assuming,  as  I  shall  now  do,  that  the  bill  states  a  cause  of 
action  to  prevent  the  breach  of  an  obligation  arising  from  a 
pnblic  trust,  the  question  arises — Does  it  state  any  cause  of 
action  ?  Has  the  plaintiff  here,  as  an  individual  and  a  tax- 
payer, a  right  to  an  injunction? 

That  a  tax-payer  would  have  a  right  to  restrain,  upon  the 
part  of  an  officer  of  a  municipality,  a  violation  of  a  public 
trust,  where  such  violation  would  result  in  injury  to  himself, 
as  by  an  increased  burden  of  taxation,  I  have  no  doubt; 
bat  the  question  here  presented  goes  back  of  that,  and  pre- 
Mnts  directly  for  determination  the  point,  ''Does  the  plaintiff 
in  this  case,  considering  that  his  complaint  is  stripped  of  this 
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averment  relative  to  damages  as  to  depreciation  of  the  value 
of  his  real  estate,  show  any  cause  of  action  in  his  bill  ?" 

The  only  authority  upon  the  subject  directly  in  point  in 
California,  as  to  the  right  to  sustain  an  action  of  this  char- 
acter to  prevent  the  breach  of  a  trust,  and  one  which  is  appli- 
cable at  least  by  analogy,  is  the  case  of  WrigJU  vs.  The 
Oroville  Gold  and  Silver  Mining  Company^  in  the  40th  Cali- 
fornia. The  Supreme  Court  there  hold  that  a  stockholder 
of  a  corporation  is  entitled  to  an  injunction  restraining  a  cor- 
poration and  its  officers  from  the  performance  of  acts  even 
within  the  corporate  power,  where  such  acts,  if  performed, 
would  amount  to  a  breach  of  trust ;  and  indeed  the  rule  is 
well  settled  that,  so  far  as  powers  of  this  kind  are  concerned, 
officers  of  a  municipality  are,  after  all,  but  exercising  a 
public  trust,  and  a  Court  of  equity  will  as  readily  enforce  a 
public  trust  of  this  character  as  a  private  trust. 

If  a  beneficiary  seeks  this  relief,  it  can  only  be  granted 
where  the  bill  shows  that  he  has  either  no  other  ad- 
equate remedy,  or  to  avoid  multiplicity  of  actions,  or, 
as  is  said  in  some  of  the  works,  to  prevent  the  breach 
of  a  trust.  The  decisions  as  to  whether  or  not  the  tax- 
payer, as  an  individual  or  a  citizen  solely  and  alone,  has 
a  right  to  maintain  this  bill,  have  been  vei7  contradic- 
tory. In  New  York  the  later  authorities  hold  that  he 
has  no  such  right ;  but  in  the  States  of  Pennsylvania,  Con- 
necticut, and  in  a  very  well-considered  case  in  the  31st  of 
Maryland,  the  right  of  the  tax-payer,  where  the  burden  of 
taxation  will  be  increased,  to  maintain  such  bill,  is  very  ably 
supported  and  sustained.  In  this  State,  the  question,  while 
it  lias  been  frequently  presented  to  the  Supreme  Court, 
seems,  for  some  reason,  never  to  have  been  decided.  In 
some  cases  the  Courts,  upon  the  application  of  a  citizen 
and  tax-payer,  have  reviewed  these  matters,  and  granted  or 
withheld  relief.  In  other  cases  they  have  expressly  waived 
the  question  ;  but  in  no  case,  except  possiblj^  one  to  which  I 
will  advert  hereafter,  has  the  point  oeen  either  directly  or 
even  collaterally  decided. 

In  the  case  of  McCoy  vs.  Bryant,  53  Cal.  247,  which  was  & 
biU  for  an  injunction  against  the  local  authorities  of  San 
Diego  from  issuing  certain  bonds  to  a  railroad,  which 
bonds  the  complainant  alleged  to  be  void  and  illegal, 
the  Supreme  Court  held  that,  assuming  the  allegations 
of  the  bill  to  be  true,  the  defendant  as  a  tax-payer  could 
not  be  injured,  because  such  bonds  could  not  be  col- 
lected, and  hence  there  would  be  no  increase  of  the  burden 
of  taxation. 
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In  the  case  of  Linden  vs.  CcLse,  46  Cal.  171,  to  which  reference 
was  made  by  counsel,  an  injunction  had  been  sought  to  pre- 
vent the  Board  of  Supervisors  of  Alameda  County  from  con- 
tracting certain  indebtedness  in  relation  to  building  a  Court- 
house and  hall  of  records,  and  public  buildings.  It  was 
there  averred  tliat  they  had  no  power  to  contract  this  in- 
debtedness; and  the  Supreme  Court  there  held  that,  that 
being  the  case,  the  plaintiff  as  tax-payer  could  not  be  iniured 
in  any  manner;  that  the  auditor,  presumably,  would  not 
audit  such  demands  if  they  were  illegal,  nor  w^ould  the  treas- 
urer pay  them ;  and  hence  there  would  be  no  injury  sustained 
by  the  tax-payer. 

In  the  case  of  Linden  vs.  The  Supervisors  of  Alameda  Co.^  45 
Gal.  7,  which  was  a  mandamus  to  compel  the  Board  to  call  an 
election  for  the  removal  of  the  county  seat,  the  Court  held 
that  in  that  case  the  plaintiff  had  but  an  iliterest  in  common 
with  the  general  public,  not  different  in  kind  or  degree,  or 
special  in  character,  and  hence  that  he  could  not  sustain  the 
bill — in  other  words,  that  he  did  not  show  himself  beneficially 
interested. 

To  obtain  either  the  writs  of  cefiiiorari  or  mandamus,  the 
law  requires  that  the  petitioner  should  show  a  beneficial  in- 
terest. 

In  MaxweU  vs.  The  Board  of  Supei-visors  of  Stanislaus 
County,  53  Cal.  389,  the  application  was  for  a  writ  of 
certiorari,  in  which,  as  in  mandamus,  the  petitioner  must 
show  that  he  is  beneficially  interested  in  the  relief  sought 
and  the  subject-matter  of  the  petition.  There  the  peti- 
tioner sought  to  present  for  review  the  action  of  the  Board 
of  Supervisors  in  awarding  the  public  printing  to  a  certain 
joamal.  The  plaintiff  averred  that  he  was  a  tax-payer,  and 
that  if  this  award  were  carried  out  a  great  increase  of  taxation 
would  occur;  and  it  was  there  held,  the  point  being  directly 
presented,  that  the  citizen  did  have  the  right,  and  was  suffi- 
ciently beneficially  interested,  to  sustain  the  proceedings. 
In  that  case  the  proceedings  were  reviewed,  and  the  ri^ht  of  the 
tax-payer  to  sustain  the  writ  of  certiorari  was  sustained.,  A 
rehearing  was  subseauently  granted  in  the  case,  it  is  true,  but 
not  upon  that  ground,  so  that  the  last,  and  consequently  the 
most  authoritative  exposition  of  the  law  by  the  Supreme 
Court  upon  this  subject  is,  in  the  language  of  Judge  McKin- 
stry,  this:  "If  apuDlic  Board  has  exceeded  its  limited  pow- 
ers, and  the  direct  consequence  is  to  add  to  the  burden  of 
taxation,  each  tax-payer  suffers  damages  special  in  kind  or 
degree." 

vTe  now  come  back  to  the  question  whether  the  plaintiff 
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here  can  sustain  this  action.  The  complaint  nowhere  alleges 
a  trust,  either  public  or  private.  The  subject  of  trust  no- 
where figures  in  the  bill.  It  does  not  seem  upon  its  face 
to  be  based  upon  the  idea  of  a  public  trust;  and  even  if 
it  were,  in  view  of  the  conclusion  to  which  I  have  arrived, 
I  do  not  think  that  the  plaintiff  has  stated  a  cause  of 
action.  In  any  event  he  shows  here  that  no  injury  what- 
ever would  result  to  him.  He  has  abandoned  the  allega- 
tion as  to  the  depreciation  in  the  value  of  his  property; 
and  upon  the  face  of  the  complaint,  so  far  from  the  burden 
of  taxation  being  increased,  it  appears  that  it  will  be 
largely  diminished.  The  County  of  Alameda,  which  here- 
tofore had  to  stand  the  entire  expense  of  repairing  this 
vast  bridge  across  the  estuary,  a  bridge  twelve  hundred  feet 
long,  is  now  released  entirely  from  that  expense  for  the 
period  of  twen^-five  years;  and  in  addition  to  that,  the  com- 
panv,  or  Mr.  Davis,  is  compelled  to  pay  monthly  to  the 
Dridge  tender  the  salary  of  one  hundred  dollars,  which 
previously  came  from  the  treasury  of  the  county;  so  that  this 
case  is  unlike  the  cases  to  which  plaintiff  hns  referred,  where 
it  appeared  that  the  burdens  of  taxation  were  increased. 
Here  it  is  manifest  that  the  burdens  would  be  diminished 
and  lessened. 

I  might  stop  here  in  this  decision;  but  in  view  of  the 
conclusion  which  I  have  reached  relative  to  this  injunction, 
and  in  view  of  the  very  elaborate  and  able  argument  which 
was  presented,  I  feel  it  mj  duty  to  notice  the  second  and 
perhaps  most  material  point  presented  by  counsel  in  the 
case,  and  that  is  this :  Ls  the  order  of  the  Board  of  Super- 
visors in  this  case  void  or  illegal  ? 

The  Code  of  this  State  recognizes  bridges  as  highways, 
and  it  is  now  well  settled  tliat  a  railroad  is  a  public  use. 
In  the  Act  of  April,  1869-70,  it  was  provided  that  the  Com- 
missioners originally  created  by  that  Act  might  pass  any 
orders  necessary  in  their  judgment  to  carrv  out  the  pro- 
visions of  this  Act ;  and  in  the  Act  of  1878,  transferring 
the  custody  of  the  bridge  to  the  Supervisors,  it  was  pro- 
vided that  the  Supervisors  should  have  power  to  regulate 
and  provide  for  its  control.  The  language  employed  in 
both  of  these  statutes  evidently  confers  originally  upon 
the  Commissioners,  and  subsequently  upon  the  Board  of 
Supervisors  of  Alameda  County,  very  enlarged  powers  of  dis- 
cretion ;  and  where  discretion  is  conferred  in  this  manner 
upon  public  officers,  it  is  exceedingly  questionable  whether 
the  Court  has  a  right  to  interfere  at  all.  If  it  has  a  right 
to  interfere,  it  could  possibly  be  only  in  case  of  gross  or 
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frauduleiit  abase  of  such  discretionary  power;  and  in  the 
recent  case,  decided  by  the  Supreme  Cfourt,  of  Berryman 
TS.  Perkins,  it  was  held  that  when  discretion  was  conferred 
upon  a  public  officer,  the  Courts  will  not  attempt  to  either 
control  or  direct  the  exercise  of  such  discretion  by  man- 
damns. 

Section  4046  of  the  Political  Code  gives  to  County  Super- 
yisors  the  power  to  maintain,  control,  and  manage  bridges  in 
counties;   and  Subdivision  17  of  that  Act  gives  them  the 

Eower  to  grant  franchises  and  licenses  for  constructing  and' 
eeping  bridges.  The  Act  of  March  29,  1870,  gives  to  the 
city  of  Oakland  the  right  to  grant  to  any  person  or  corpora- 
tion the  right  to  lay  railroad  tracks  on  any  street  or  public 
highway  for  a  period  of  twenty-five  years,  this  right  being 
for  horse  railroads,  and,  under  limited  conditions,  railroads 
propelled  by  steam  power. 

It  is  claimed  here  that  the  franchise  in  question,  under 
the  provisions  of  the  Civil  Code  relating  to  corporations 
which  confers  power  upon  corporations — or  steam  railroads 
owned  by  corporations — to  use  the  public  highways  under 
certain  conditions,  is  applicable  simply  to  corporations,  and 
not  to  individuals ;  but  the  Act  of  March  29,  1870,  in  re- 
lation to  the  city  of  Oakland,  expressly  uses  the  words 
"persons  or  corporations,"  as  the  parties  to  whom  the 
franchise  may  be  given  ;  and  the  Act  relating  to  eminent 
domain,  contained  in  the  Code  of  Civil  Procedure,  recog- 
nizes railroads  as  public  uses,  and  authorizes  private  indi- 
viduals to  exercise  this  power  of  eminent  domain  for  this 
purpose ;  hence  I  am  of  opinion  that  there  is  nothing  in  this 
claim. 

It  is  said  that  if  this  railroad  is  permitted  to  cross  this 
bridge,  that  the  use  of  the  bridge  would  be  altered ;  that 
from  a  public  highway  for  teams  and  vehicles  it  would  be  in 
effect  turned  into  a  simple  railroad  bridge,  and  its  use  and 
utility  destroyed. 

That  the  IJegislature  have  power  to  alter  a  use  is  undoubt- 
edly well  setfled  in  the  cases  of  San  Francisco  vs.  The 
Board  of  City  HdU  Commissioners,  42  Cal.  542,  and  Polack 
vs.  The  Protestant  Orphan  Asylum,  48  Cal.  490,  in  which 
latter  case  a  street  for  a  distance  of  two  blocks  was  closed 
up  by  an  Act  of  the  Legislature,  without  compensation 
wnateTer  to  adjacent  property  owners,  whose  opportunities 
of  ingress  and  egress  were  verv  materially  injured. 

In  the  case  of  Carson  vs.  The  Central  ttailroad  Company ^ 
35  Cal.  332,  which  was  a  case  of  injunction,  it  appeared  that 
upon  Taylor  Street,   in   this  city,    the    Central    Railroad 
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Company  had  not  only  erected  a  track,  but  had  made  a  turn- 
out, which  was  directly  in  front  of  the  plain tiflf's  residence; 
that  when  that  turn-out  was  occupied  by  the  cars  of  the 
company,  it  was  simply  impossible  for  the  defendant  to 
approach  his  house.  There  was  not  room  between  the  turn- 
out and  the  edge  of  the  sidewalk  for  any  vehicle  to  stand. 
In  that  case  the  Court  dissolved  the  injunction,  and  they 
say  that  the  mere  consequential  disadvantages  of  a  street 
railroad  to  a  particular  locality  cannot  be  the  subject  of  pri- 
vate action.  Its  proximity  to  a  particular  portion  or  lot  of 
land  may  affect  the  value  of  such  property,  either  to  its  ad- 
vantage or  disadvantage;  but  the  company  can  claim  no  com- 
pensation for  the  enhanced  value  consequent  upon  the  im- 
Srovement,  nor  can  the  owner  claim  compensation  for  any 
epreciation  which  may  result  to  the  property  because  of  the 
construction  of  its  road  in  its  vicinity.  Tor  such  accidental 
disadvantage  the  party  is  without  remedy. 

In  the  case  of  The  Market  Street  Railroad  Company  vs.  The 
Central  Railroad  Company ,  51  Cal.  583,  which  was  an  attempt 
by  one  railroad  company  to  prevent  another  from  laving  down 
ite  tracks  alongside  of  the  former,  the  Supreme  Court  says : 
"If  the  defendant  is  in  fact  occupying  or  using  the  street 
without  proper  license  to  do  so,  it  is  no  concern  of  the  plain- 
tiff any  more  than  of  any  other  private  person,  but  must  be 
inquired  of  by  appropriate  procedure." 

Now  in  this  case,  as  I  have  said,  the  bridge  in  question  is 
thirty  feet  wide.  The  street  railroad  track  is  three  feet  wide, 
already  upon  the  bridge,  and  the  cars  of  the  street  railroad 
are  six  feet  wide.  Tne  gauge  of  the  South  Pacific  Coast 
Eailroad  is  three  feet,  and  its  cars  are  six  feet  wide.  If, 
with  a  space  of  a  foot  to  allow  the  passage  of  the  cars  to  and 
fro,  a  double  track  were  to  be  constructed  upon  the  bridge, 
it  would  occupy  thirteen  feet  in  all.  The  street  track  which 
is  now  upon  the  bridge  occupies  six  feet  more,  and,  allow- 
ing twelve  inches  space  for  the  passage  of  the  cars,  would 
make  a  total  amount  of  space  occupied  by  both  railroads 
twenty  feet,  and  would  leave  a  passage  way  of  ten  feet  in 
width  for  the  uses  of  vehicles,  pedestrians,  and  horses. 
Whether  it  is  a  wise  proceeding  for. the  Board  to  have 
adopted  this  order  is  a  matter  with  which  I  have  no  concern. 
The  Act  expressly  provides  that,  in  the  construction  of  this 
bridge,  the  right  of  the  public  to  its  use  shall  not  be,  in  any 
manner,  affected.  If,  contrary  to  the  provisions  of  that  order, 
this  company  should  so  abuse  its  franchise  as  to  occupy  the 
whole  bridge  and  exclude  the  public  from  it,  they  have  an 
ample  remedy,  either  by  the  aoatement  of  the  nuisance  or 
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by  information;  but  in  this  action  I  cannot  assume,  as  I 
haye  stated  before,  that  this  company  propose  to  violate 
or  abuse  the  power  which  the  franchise  confers.  Certain  I 
am  that,  under  the  general  power  resident  in  the  Board 
of  Supervisors  (the  local  Legislature)  to  reflate  the  use 
of  streets  and  highways,  the  power  to  authorize  railways  to 
belaid  down  has  been  long  since  abundantly  established; 
and  having  this  power,  the  Board  have  seen  fit  to  authorize 
the  work.  That  it  is  a  work  of  great  public  necessity  is 
apparent  from  the  complaint  itselr,  which  says  that  if  the 
railroad  be  constructed  across  the  bridge  it  will  carry  four 
hundred  persons  to  each  train  from  the  town  of  Alameda 
to  the  city  of  Oakland.  TVith  this  large  amount  of  pas- 
senger business  to  and  fro,  it  is  evident  that  the  work  is  one 
of  great  public  necessity  and  ^eat  public  convenience. 

In  the  granting  of  an  injunction  I  am  bound  to  exercise 
certain  discretion.  It  cannot  be  asked  for  or  obtained  as  a 
matter  of  arbitrary  right. 

In  view  of  all  the  lacts,  I  am  not  prepared  to  say  that  the 
order  in  question  was  invalid,  or  that  the  Board  has  abused 
their  discretion.  In  passing  upon  this  subject,  the  language 
of  Judge  Denio  has  been  adopted  by  me.     He  says: 

*'  If  a  municipal  corporation,  in  the  exercise  oV  its  au- 
thority over  streets  and  highways,  determine  that  a  railroad  is 
a  legitimate  street  improvement,  I  am  not  aware  of  any  power 
in  a  Court  of  equity  to  determine  otherwise.  I  am  not  in  pos- 
session here  of  any  peculiar  knowledge  which  enables  me  to 
declare  that  a  city  or  government,  chartered  with  full  power 
to  regulate  and  improve  its  highways,  violates  its  trust  in 
coming  to  such  a  determination,  or  passing  an  ordinance  to 
that  effect." 

From  the  views  I  have  already  expressed — and  I  have  en- 
deavored to  consider  all  the  points  presented — it  is  evident  to 
my  mind  that  it  would  be  impossible  for  the  pleader  here  to 
state  a  cause  of  action.  In  tne  first  place,  as  I  have  said, 
while  I  recognize  the  right  of  the  citizen  in  certain  cases  to 
sue  in  his  own  name  for  the  breach  of  a  public  trust,  here  no 
damages  are  shown.  In  the  second  place,  I  am  of  opinion 
that  no  breach  of  public  trust  is  shown;  that  the  order  of  the 
Board  of  Supervisors  of  Alameda  County  is  a  legal  order; 
that  the  construction  of  this  work  under  that  order  should 
not  be  longer  restrained  or  interfered  with.  Therefore  I 
shall  sustain  the  demurrer  to  the  complaint,  without  leave  to 
amend,  and  shall  order  that  the  injunction  heretofore  granted 
herein  be  dissolved. 
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Legal  FacetisB. 

LAWYEK  SQUEAK'S  MAIDEN  SPEECH, 

**  May't  please  the  Court,"  said  Lawyer  Squeak, 
**  I  rise  to  say  a  word — to  speak, 

Id  point  of  fact,  concerning  such 

Matters  as  may  amount  to  much. 

Not  that  I  would  myself  commit. 

But  still,  I've  this  to  sny,  to-wit: 

The  plaintiff  here,  this  same  John  Doe, 

Has  gone  and  sued  old  Richard  Boe, 

And  charges  him  (old  Koe)  with  tort; 

And  now  his  lawyers  rip  and  snort. 

Declaring  damages  must  come. 

If  they  drive  Boe  from  house  and  home. 

Now,  Doe  stands  here,  my  bosom  friend; 

I'll  stand  by  him  e'en  to  the  end. 

He  claims  his  right,  and  his  ri^ht  to  claim 

He  has  a  right.     There  can  no  blame 

Devolve  on  him  who  stands  by  law — 

This  doctrine  is  without  a  flaw. 

And  now,  with  every  point  and  fact 

Molded  in  argument  compact, 

I  feel*  that  I  can  now  stand  by 

The  present  and  the  future  defy. 

An  eagle  screams  on  Pike's  tall  peak — 

Whose  eagle?    Answer,  freemen — speak! 

Over  this  Court,  and  bench,  and  bar. 

There  waves  a  flag  with  stripe  and  star — 

Whose  flag?  I  ask,  and  how  and  why 

Were  bird  and  flag  not  bom  to  die? 

The  answer  comes  from  Bunker's  Hill — 

It  thunders  from  the  valley  still! 

Now,  will  this  Court  and  jury  dare 

The  web  and  woof  of  law  to  tear? 

Never!    I  feel  it  in  my  heart 

That  you  will  all  act  well  your  part!" 

Then  Squeak  sat  down  'mid  great  applause, 

And  words  of  cheer  and  loud  hurrahs, 

When  the  Judge,  with  a  grin,  said,  **  Mr.  Squeak,  sir, 

Which  side — ^which  side,  sir,  did  you  speak  for?" 

It  is  often  said  satirically,  though  no  satire  was  originally  in- 
tended, that  corporations  have  no  souls.  It  would  seem  that  no 
argument  is  necessary  to  prove  this  legal  axiom.  Chief  Baron 
Manwood,  however,  established  it  by  a  syllogism,  in  which  it  ia 
not  easy  to  detect  any  fallacy'.  '*  The  opinion  of  Manwood,  C.  B., 
was  this,  as  touching  corporations:  That  they  were  invisible,  im- 
mortal, and  that  they  had  no  soul,  and  therefore  no  subpoena 
lieth  against  them,  because  they  have  no  conscience  or  soul ;  a 
corporation  is  a  body  aggregate  ;  none  can  create  soule  but  Q-od; 
but  the  king  creates  them,  and  therefore  they  have  no  souls. 
And  this  was  the  opinion  of  Manwood,  Chief  Baron,  touching 
corporations."    (2  Bulstrode,  233.) 
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Current  Topics. 


When  the  people  of  the  State  of  California  adopted  the 
new  Constitution,  they  were  moved  by  a  desire  for  a  change 
from  what  was  conceived  to  be  an  inadequate  system  of  gov- 
ernment for  the  improved  and  advanced  condition  of  things 
in  this  State.  Having  this  absorbing  idea  in  view,  they  lost 
sight  of  the  fact  that  the  change  might  not,  in  many  respects, 
be  an  improvement  over  the  organic  law  sought  to  be  sup- 
planted; and  in  giving  their  adhesion  to  arguments  in  favor 
of  the  new  Constitution  did  not  stop  to  consider  that  those 
arguments  were  barren  of  fixed  legal  principles,  yhich  alone 
would  necessarily  prevail  when  the  question  of  construction 
presented  itself. 

The  most  discussed  feature  was  that  relating  to  elections. 
The  constant  argument  in  the  mouths  of  those  who  reasoned 
from  a  fallacious  standpoint,  or  were  actuated  by  a  hope  of 
success  founded  upon  personal  motives,  that  the  new  organic 
law  was  to  produce  an  entire  revolution  and  abolition  of  old 
laws,  and  the  State  become  bom  again  under  a  new  dispen- 
sation, had  a  remarkable  effect,  and  brought  earnest  belief 
in  the  repealing  features  of  the  new  Constitution;  whereas 
sound  reasoning  should  at  once  have  convinced  the  majority 
that  the  new  organic  law  could  not  act  retrospectively,  but 
that  all  of  its  provisions,  however  worded,  must  have  a  pro- 
spective effect  only.  This  was  a  fixed  principle  of  law  so 
well  known  that  the  wayfaring  man,  though  a  fool,  or  a  cer- 
tain kind  of  newspaper  editor,  could  not  possibly  be  mis- 
taken. 

Nearly  every  journal  in  the  State,  accustomed  to  decide 
legal  questions  in  advance  of  the  Courts,  and  contrary  to 
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fixed  principles  of  law,  put  a  mistaken  construction  upon 
the  instrument,  and  argued  truly  enough  from  their  stand- 
point that  what  they  thought  should  be  done  would  be  the 
criterion  of  the  Courts;  hence  the  astonishment  that  news- 
paper law  has  been  once  more  guilty  of  error,  and  relegated 
to  the  domain  of  heedless  gasconades,  not  to  say  impro- 
prieties. 

It  is  the  province  of  the  Courts  to  construe  and  declare 
the  law  of  every  case  presented  for  their  consideration;  and 
when  the  Supreme  Court  has  pronounced  its  fiat,  that  is  the 
end  of  that  case,  and  the  questions  involved  are  settled  ir- 
revocably. 

Another  error  has  crept  into  the  legal  aspects  of  journal- 
ism which  is  no  less  singular  in  its  nature  than  ridiculous  in 
.its  ignorance — viz.,  that  the  Courts  are  a  forum  for  the  enun- 
ciation of  opinions  as  to  the  proper  course  to  be  pursued  in 
cases  of  doubt  and  confusion.  We  have  the  public  schools 
for  instructors  in  elementaries,  and  a  press  of  great  intelli- 
gence, which  should  be  suflSicient  to  instruct  the  public  as  to 
what  coufte  should  be  pursued  when  constitution-makers 
and  legislators  have  failed  to  carry  out  the  will  of  the  people, 
without  requiring  the  Courts  to  travel  outside  their  jurisdic- 
tion to  hint  at  a  way  out  of  the  diflSculties.  We  are  inclined 
to  think  that  the  person  who  would  suggest  such  a  require- 
ment was  a  fair  illustration  of  ''  cooling  off  in  the  same 
grease  he  fried  in,"  since  the  adoption  of  the  now  obnoxious 
features  were  strenuously  advocated  and  the  adoption 
thereof  claimed  by  the  same  party. 

Since  we  are  not  to  have  an  election  this  fall,  the  question 
as  to  when  we  are  to  elect  municipal  officers  is  easy  of  solu- 
tion. The  City  and  County  of  San  Francisco  is  governed 
by  the  Consolidation  Act,  and  that  Act  provides  all  the 
requisite  machinery.  It  is  too  soon  now  to  block  out  a  course 
which  should  be  pursued  by  the  Legislature.  When  the 
time  comes,  and  the  people  have  elected  the  proper  and  best 
qualified  parties  to  provide  for  a  general  system  under  the 
new  Constitution,  they  will  undoubtedly  be  able  to  do  it;  and 
the  less  nonsense  there  is  about  the  suggestions  made  them 
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by  the  ''framers  of  public  opinion,"  the  more  correct  and 
certain  will  be  their  efforts. 

We  will  say,  however,  incidentally,  that  should  the  Legis- 
lature decide  that  the  elections  for  county  and  municipal 
officers  must  be  held  in  the  even-numbered  years,  that  there 
cannot  be  a  vacancy  in  any  of  the  offices,  for  the  reason  that 
the  incumbents  will  hold  over  until  their  successors  are 
elected  and  qualified. 

The  prospect  is  quite  pleasant,  and  much  brighter  with  the 
light  of  reason  thrown  upon  it,  and  is  one  which  the  framers 
of  the  Constitution  and  the  people  are  in  full  accord,  since 
it  removes  aU  fear  of  confusion  or  uncertainty  following  upon 
the  generally  misconceived  scope  of  the  new  organic  law. 


The  relation  of  treaties  with  foreign  nations  and  the  laws 
enacted  by  Congress  are  perhaps  not  sufficiently  considered 
or  understood,  in  the  examination  of  questions  which  par- 
ticularly affect  this  Coast.  Treaties  made  under  the  author- 
ity of  the  United  States,  and  laws  of  Congress  enacted  in 
pursuance  of  the  Constitution,  are  in  Article  YI  of  the  Con- 
stitution declared  to  be  parts  of  ''the  supreme  law  of  the 
land."  Now,  what  would  be  the  result  if  these  two  parts  of 
''the  supreme  law  "  should  be  in  such  conflict  with  each 
other  that  both  could  not  operate  as  supreme  laws  at  the 
same  time  ?  In  Boyes  et  al.  vs.  Clinch^  8  Blatchf .  304,  Judge 
Woodruff  declared  that  Congress  may  render  a  treaty  inop- 
erative by  legislation  in  contradiction  of  its  terms.  And  the 
Supreme  Court  of  the  United  States,  in  the  Cherokee  To- 
bacco case,  11  Wall.  616,  held  that,  although  the  effect  of 
treaties  and  Acts  of  Congress,  when  in  conflict,  is  not  settled 
hj  the  Constitution,  yet  "  a  treaty  may  supersede  a  prior 
Act  of  Congress,  and  an  Act  of  Congress  may  supersede  a 
prior  treaty." 

The  consequence  that  a  treaty  cannot  be  repealed  or  modi- 
fied, except  with  the  consent  of  the  foreign  government  with 
which  the  treaty  was  made,  is  one  no  independent  nation 
can  accept. 
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Supreme  Court  of  California. 

Department  No.  1. 


[Filed  September  3,  1880.] 
No,  5908. 

IN  THE  MATTEB  OF  THE  ESTATE  OF  SAMUEL  J. 
CEOSBT,  Deceased. 

Ebtatbs  oe  Dbcxased  PsBfioKs — Obdeb  of  Sale  of  Beal  Ebtatb — Statutk 
OF  LiMiTATZOMs.  AppUcatioii  for  the  sale  of  real  estate,  made  more 
than  seventeen  years  after  the  qaalification  of  an  administrator,  const!- 
tates  an  onreasonable  delay;  and  in  the  absence  of  any  satisfactory 
explanation  the  Probate  Court  ought  to  have  dismissed  the  applica- 
tion or  denied  the  order  prayed  for;  and  it  was  error  to  entertain  the 
petition  and  to  grant  the  order. 

AppecJ  from  order  of  sale  of  real  estate  from  the  Probate 
Court  of  Santa  Clara  County. 

8.  F.  Leib  and  J.  U,  Birch,  for  appellant. 

C.  D,  Wright  and  Houghton  &  Reynolds^  for  respondent. 

McKmsTRY,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  by  the  widow  and  child  of  the  deceased 
from  an  **  order  of  sale  of  real  estate"  of  the  late  Probate 
Court  for  Santa  Clara.  We  think  when  '*  issues  of  fact"  were 
tried  by  the  Probate  Court,  "findings"  were  proper.  (C.  C.  P., 
Sees.  1713,  1714,  1715,  1716.) 

It  is  urged  by  appellants  that  the  allowance  by  the  Probate 
Judge  of  the  claim  presented  by  Edward  P.  fieed  was  im- 
proper, in  so  far  as  that  claim  included  an  alleged  judgment 
in  favor  of  Elliott  Beed  against  Samuel  J.  Crosby,  the  dece- 
dent, for  the  following  reasons:  First,  no  assignment  had 
been  made  from  Elliott  to  Edward  P.  Beed;  second,  the 
judgment  was  not  properly  authenticated.  The  finding  on 
the  subject  is  as  follows : 

**  On  the  28th  day  of  September,  1859,  the  said  Edward  P. 
Beed  presented  to  the  Probate  Judge  of  said  county,  for 
allowance,  a  claim  against  said  estate,  which  was  based  upon 
a  promissory  note  made  by  said  Samuel  J.  Crosby  to  said 
Beed  on  the  1st  day  of  November,  A.  D.  1857,  for  $950,  pay- 
able one  day  after  date,  with  interest  thereon  from  date  until 
paid  at  the  rate  of  two  and  one-half  per  cent,  per  month, 
and  also  upon  a  judgment  rendered  March  23,  a.  d.  1858, 
in  favor  of  Elliott  Beed  and  against  the  said  Samuel  J.  Crosby, 
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in  the  District  Court  of  the  Third  Judicial  District  in  and  for 
the  County  of  Santa  Clara,  for  the  sum  of  $2,587.50,  with 
interest  thereon  from  the  date  of  its  rendition  until  paid  at 
the  rate  of  two  and  one-half  per  cent,  per  month,  together 
with  all  costs  incurred  by  said  Eeed.  Said  claim  was  allowed 
by  the  Probato  Judge  the  day  on  which  it  was  presented, 
and  a  copy  of  which,  with  the  endorsement  thereon,  is  hereto 
annexed,  marked  Exhibit  A,  and  made  a  part  hereof. 

"Exhibit  A.  The  estate  of  Samuel  J.  Crosby  to  E.  P. 
Reed,  Dr.  To  a  note  of  hand,  of  which  the  following  is  a 
copy: 

"  S950.00.  One  day  after  date,  for  value  received,  I 
promise  to  pay  Edward  P.  Keed  or  order  the  sum  of  nine 
hundred  and  fifty  dollars,  with  interest  on  the  same  from 
date  until  paid  at  the  rate  of  two  and  one-half  per  cent,  per 
month.  (Signed)  Samuel  J .  Crosby. 

"San  Jose,  November  1,  1857. 

"Also  to  a  judgment  rendered  March  23, 1858,  in  favor  of 
Elliott  Beed  and  against  Samuel  J.  Crosby  for  the  sum  of 
$2,587.50,  with  interest  thereon  at  the  rate  of  two  and  one- 
half  per  cent,  per  month,  from  the  23d  of  March,  1858,  imtil 
paid,  together  with  all  cost«  accrued  by  said  Reed. 

"Said  judgment  being  rendered  in  tlie  District  Court  in  the 
County  of  Santa  Clara. 

"State  of  California,  County  of  Santa  Clara,  ss. — I,  Edward 
H.  Beed,  do  solemnly  swear  that  the  note  above  referred  to 
of  nine  hundred  and  fifty  dollars,  together  with  the  interest 
thereon  and  the  judgment  above  referred  to,  of  twenty-five 
hundred  and  eighty-seven  dollars  and  fifty  cents,  together 
with  the  interest  thereon,  are  justly  due  to  me  from  the  estate 
of  Samuel  J.  Crosby,  deceased;  that  no  payments  have  been 
made  thereon,  and  that  there  are  no  offsets  to  the  same  to 
my  knowledge.  Edward  P.  Reed. 

"  Subscribed  and  sworn  to  this  28th  day  of  September, 
1859.  John  H.  Moore,  County  Judge. 

"State  of  California,  County  of  Santa  Clara,  ss. — The  within 
claim  of  Edward  P.  Reed  against  the  estate  of  Samuel  J. 
Crosby  was  presented  to  John  H.  Moore,  Esq.,  Probate 
Judge  for  the  County  of  Santa  Clara,  for  his  allowance,  this 
the  28th  day  of  September,  1859,  and  allowed  by  me. 

"John  H.  Moore,  Probate  Judge. 

"[Endorsed:]  Filed  December  5,  1859. 

"  John  B.  Hewson,  County  Clerk." 

Other  findings  show  that  the  judgment  referred  to  was  in 
fact  rendered,  but  do  not  show  that  the  original  record,  or 
toy  transcript  thereof,  was  presented  to  the  Probate  Judge. 
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It  is  also  found  that  the  iudmient  was  rendered  tmon  a 
promissory  note  executed  dj  Samuel  J.  Crosby  to  Elliott 
Beed;  that  the  money  for  which  said  note  was  given  was  the 
money  of  E.  P.  Beed,  and  no  ''  assignment"  of  said  judgment 
was  ever  made  by  Elliott  Beed  to  E.  P.  Beed. 

If  E.  P.  Beed,  the  administrator,  had  an  equitable  interest 
in  the  judgment,  the  propriety  of  its  presentation  to  the  Pro- 
bate Judge,  and  not  to  him,  is  manifest.  No  man  should  be 
a  jud^e  in  his  own  cause.  The  allowance  was  of  ihe  judg- 
ment m  favor  of  Elliott  Beed.  That  the  claim  was  presented 
bv  E.  P.  Beed,  even  as  a  portion  of  one  "claim,"  which  in- 
cluded the  judgment,  and  also  a  note  from  deceased  to  E.  P. 
Beed,  does  not  change  the  effect  of  the  allowance.  Nor  is  it 
changed  by  the  circumstance  that  in  the  affidavit  of  E.  P. 
Beed,  which  accompanied  the  daim,  the  latter  swore  that  the 
amount  of  the  judgment  was  **  justly  due"  to  him.  The 
statute  did  not  require  the  claim  based  on  the  judgment  to 
be  verified.  Elliott  Beed  ought  not  to  be  deprived  of  the 
benefit  of  the  allowance  by  any  of  these  circumstances.  In 
Marsh  vs.  Dooley,  53  Cal.  232,  the  note  and  mortgage  were 
payable  to  Darling  or  order,  who  was  a  resident  of  the  county 
in  which  the  letters  of  administiation  were  issued.  The  note 
and  mortgage  remained  in  his  possession,  unassigned,  until 
after  the  e3^piration  of  the  time  specified  in  the  notice  to 
creditors  for  the  presentation  of  claims,  without  presentation. 
It  was  held  that  one  who  claimed  an  equitable  interest  in  the 
note  and  mortgage  could  not  subseauently  present  them. 
The  difference  between  that  case  and  tie  present  is  apparent. 
Here  the  claim,  if  properly  presented  at  all,  was  presented 
within  the  time  fixed  by  the  notice,  and  presented  by  one 
whose  authority  to  present  is  not  contested  by  Elliott  Beed — 
the  fact  of  presentation  being  for  his  benefit. 

Was  the  judgment  ever  presented  as  required  by  law?  In 
the  **  objections"  or  answer  of  Evelyne  C.  Crosby,  the  widow, 
to  the  petition  for  the  sale  of  the  real  estate,  it  is  alleged: 
**Said  judgment  never  was  a  legal  charge  or  legally  allowed 
against  said  estate,  because,  among  other  reasons,  neither  it 
nor  a  certified  nor  any  copy  thereof  was  ever  presented  to 
the  administrator  of  said  estate,  or  to  the  Probate  Judge  of 
said  county,  or  at  all." 

As  the  law  stood  when  the  claim  was  presented  by  E.  P. 
Beed  to  the  Probate  Judge,  in  1859,  while  it  was  required 
that  "necessarv  vouchers"  should  be  exhibited  to  the  admin- 
istrator when  tne  claim  was  presented,  it  was  not  requisite,  if 
the  claim  was  founded  on  a  bond,  bill,  note,  or  other  instrument 
in  writing,  that  the  original  should  be  presented,  and  the 


The  Pacific  Coast  Law  Journal.  307 

aDowance  or  rejection  endorsed  thereon  or  attached  thereto. 
(Probate  Act  of  1851,  Section  131,  Laws  1851,  p.  464.)  Nor 
was  it  necessary,  when  a  judgment  had  been  rendered  against 
the  testator  or  intestate  in  his  lifetime,  that  a  certified  copy 
of  the  judgment  should  be  presented  to  the  executor  or  ad- 
ministrator CL8  part  of  the  daim,  although  doubtless  it  was 
the  duty  of  the  executor  or  administrator  to  require  evidence 
or  vouchers  sufficient  to  establish  to  his  satisfaction  the  jus- 
tice of  everj  claim.  (Id.,  Sec.  141.)  The  requirements  that 
original  written  obligations  and  certified  copies  of  judgments 
should  constitute  the  claims  presented,  or  portions  of  them, 
are  first  found  in  subsequent  amendments  of  the  Probate 
Act.  (Hitt^ll's  Gen.  L.,  pp.  881,  2,  3,  and  4.)  When  there- 
fore  the  claim  was  presented  to  the  Probate  Judge,  the  por- 
tion of  it  relating  to  the  judgment  might  properly  consist 
only  of  a  statement  of  the  material  parts  of  the  judgment.  It 
was  the  duty  of  the  Judge  to  req^uire  proper  and  sufficient 
evidence  of  the  existence  of  the  judgment;  and  it  must  be 
presumed  that  he  did.  If  he  had  erred  by  allowing  the 
claim  upon  insufficient  evidence,  this  would  not  have  de- 
prived his  allowance  of  its  prima  facie  quality  as  evidence  of 
the  validity  of  the  claim.  He  was  intrusted  by  law  with  the 
discretion  of  ascertaining,  in  the  first  instance,  whether  a  claim 
was  well  founded.  The  claim,  allowed  or  disallowed,  con- 
stituted the  record  of  his  judicial  action.  The  hearing  with 
respect  to  the  validity  of  a  claim  (allowed  by  the  adminis- 
trator or  Probate  Jud^e)  at  a  subsequent  stage  of  t^e  pro- 
ceedings, when  the  heirs  for  the  first  time  became  parties, 
was  not  in  the  nature  of  a  review  upon  appeal  of  the  action 
of  the  administrator  or  Probate  Judge.  The  final  recognition 
of  a  claim  as  valid  in  no  way  depended  upon  the  question 
whether  the  administrator  or  Irrobate  Judge  allowed  it  upon 
insufficient  evidence.  The  law  simply  made  the  allowance 
evidence  prima  facie  of  the  claim,  and  cast  the  onus  of  proof 
upon  the  heir  contesting  the  claim.  In  other  repects  the  in- 
vestigation at  the  return  of  the  application  for  an  order  of 
sale  was  an  original  trial  in  which  tne  heir  first  had  a  stand- 
ing in  Court.  It  follows  from  what  has  been  said  that  it  is 
immaterial  whether  the  original  judgment  in  favor  of  Elliott 
Beed  (if  that  could  be  possible),  or  a  copy  of  it,  was  presented 
to  the  Probate  Judge  when  he  allowed  the  claim  oased  on 
that  judgment. 

The  question  which  remains  is,  whether  the  Probate  Court 
erred  and  granted  the  *' order  of  sale"  sei^eii^cen  years  after 
the  claims  were  allowed  by  the  Probate  Judge.  And  herein 
is  to  be  considered  the  question  whether  tne  Court  had  a 
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discretion  to  reject  the  petition  because  of  an  unreasonable 
delay  in  presenting  it. 

In  Moorea  vs.  Wliite^  6  Johns.  Ch.  375,  Chancellor  Kent 
said,  with  reference  to  applications  by  executors  and  admin- 
istrators for  the  sale  of  real  estate  under  the  law  of  New 
York:  **I  am  not  prepared  to  admit  that  the  executor  or 
administrator  can  at  any  time,  in  his  discretion,  apply  for 
and  be  entitled  to  an  order  for  the  sale  of  the  real  estate. 
*  *  *  The  statute  (1  N.  E.  L.  450-453)  declares  that 
the  executor  or  adminisirator,  when  he  shall  discover  or  sus- 
pect that  the  personal  estate  is  insufficient  to  pay  the  debts, 
shall,  'as  soon  as  conveniently  may  be/  make  a  just  and  true 
account  of  the  personal  estate  and  debts,  *  *  *  ^^^ 
shall  deliver  such  account  to  the  Judge  of  Probate  or  Surro- 

fate  of  the  county,  and  request  his  aid  in  the  premises.  The 
udge  is  then  to  make  an  order  directing,  by  due  public  no-' 
tice,  *all  persons  interested  in  the  estate'  to  appear  and  show 
cause  why  so  much  of  the  real  estate  whereof  the  testator  or 
intestate  died  seized  should  not  be  sold  as  will  be  sufficient 
to  pay  the  debts.  He  is  then,  at  the  time  and  place  ap- 
pointed, '  to  hear  and  determine  the  allegations  and  proofs  of 
the  executor  or  administrator,  and  of  all  other  persons  inter- 
ested in  the  estate,'  who  make  or  offer  any.  *  *  *  And 
if,  'upon  the  examination,'  he  shall  find  the  pei-sonal  estate 
not  sufficient  to  pay  the  debts,  he  shall  direct  the  whole  or 
part  of  the  real  estate  to  be  sold.  *  *  *  This  is  the 
substance  of  the  provisions  of  the  Act  upon  the  subject,  and 
I  infer  from  them  that  the  law  intended  that  the  executor  or 
administrator  should  make  his  application  with  due  diligence^ 
and  in  a  reasonable  time;  and  if  he  does  not,  the  Judge  or 
Surrogate  has,  from  the  nature  of  his  judicial  trust,  a  dis- 
cretion to  reject  the  application.  What  is  a  reasonable  time 
may  be  another  question.  All  I  mean  at  present  to  say  is, 
that  the  Judge  of  Probate  or  Surrogate  must  be  entitled  to 
determine,  in  sound  discretion,  what  is  a  reasonable  time 
under  the  circumstances  of  the  case,  and  to  determine  when 
the  executor  did  first  discover,  or  had  ground  to  suspect,  the 
insufficiency  of  the  personal  estate,  and  whether,  as  soon  as 
conveniently  might  have  heefn,  he  had  made  out  an  account  and 
filed  an  inventory,  and  applied  the  assets  in  hand  accofding 
to  tiie  requisitions  of  the  statute.  If  he  has  been  guilty  of 
gross  negligence  or  palpable  laches  on  these  points,  he  is 
clearly  not  m  season  within  the  meaning  of  the  Act;  and  the 
Judge  or  Surrogate  ought  not  to  permit  him,  or  the  creditor 
who  prompts  him,  by  this  summary  proceeding  to  sweep 
away  the  real  estate  of  the  heir.     Other  provisions  of  the  law 
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sliow  the  like  necessity  of  diligence  in  the  settlement  of  the 
estate  of  the  testator  or  intestate.  The  executor  and  adminis- 
trator are  required  to  file  their  inventory  within  six  months 
after  they  have  assumed  their  trust;  and  after  the  expiration 
of  one  year  and  not  before,  th^y  may  be  called  on  to  pay 
legacies,  and  make  distribution  among  the  next  of  kin. 
(1  N.  B.  L.  311-16.)  The  law  presumes  that  by  that  time 
they  have  ascertained  the  amount  of  the  debts  and  of  the  as- 
sets, and  have  made  due  provision  for  the  creditors,  and  are 
in  a  condition  to  distribute  the  surplus.  The  legatees  and 
next  of  kin  are  then  entitled  to  sue; -and  perhaps  it  would 
not  be  going  too  far  to  say  that,  under  the  soimd  construc- 
tion of  file  statute,  and  the  pressing  diligence  which  the  pro- 
visions I  have  referred  to  evidently  inculcate,  the  executor  or 
administrator  ought  to  be  ready  to  apply,  and  ought  to  make 
his  application,  within  one  year  after  he  nas  entered  upon  the 
trust;  and  that  every  subsequent  application,  unless  under 
peculiar  circumstances  and  with  some  reasonable  cause  of 
delay,  may,  consistently  with  sound  discretion  and  the  spirit 
and  policy  of  the  Act,  be  adjudged  out  of  season  and  rejected. 
*  *  *  All  the  analogous  cases  in  the  law  show  that 
these  public  trusts,  createa  for  the  benefit  of  creditors,  are 
to  be  executed  promptly,"  ete. 

The  statute  of  this  State  in  operation  when  the  "claims," 
to  satisfy  which  the  sale  of  real  estate  was  ordered  in  the 
case  before  us,  were  allowed,  contemplated  a  prompt  settle- 
ment and  distribution  of  the  estates  of  deceased  persons. 
Section  73  of  the  Probate  Act  provided  that  the  penalty 
of  the  bond  of  the  administrator  should  be  for  twice  the 
probable  value -of  the  annual  rents,  profits,  and  issues  of  the 
real  property  belonging  to  an  estate.  Section  128  required 
that  the  administrator  should,  ''immediately  after  his  ap- 
pointment," cause  to  be  published  a  notice  requiring  all  per- 
sons having  claims  against  the  deceased  to  exhibit  them  to 
the  administrator  *  *  within  ten  months  after  Qxej^rsf' publication 
of  the  notice."  Section  228 — that  the  administrator,  should 
render  a  full  account  and  report  of  his  administration  "upon 
the  expiration  of  one  year  from  the  date  of  his  appointment." 
Section  243 — that  on  the  settlement  of  such  account  the 
Court  should  make  an  order  J^or  the  payment  of  the  debts,  or, 
in  case  there  were  not  sufficient  funds  in  the  hands  of  the 
administrator,  that  the  decree  should  specify  the  sum  to  be 
paid  to  each  creditor.  Section  247 — that  if  the  whole  of  the 
debts  should  have  been  provided  for  by  the  order  last  men- 
tioned and  paid,  the  Court  should  proceed  to  direct  the  pay- 
ment of  legacies  and  distribution  of  the  estate  among  his  heirs. 
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legatees,  and  other  persons  entitled;  but  if  there  should  be 
debts  remaining  unpaid,  the  Court  should  give  such  extension 
of  time  as  might  be  **  reasonable  ''for  a  fiiicd  settlement  of  the 
estate.  Contingent,  disputed,  and  immature  claims  were  pro- 
vided for,  so  as  not  to  prevent  a  speedy  settlement.  (Sec- 
tions 244-6.)  Section  154  provided,  **when"  (that  is  to 
say,  in  view  of  the  plainly  indicated  policy  and  intent  of  the 
system),  **so  soon  as  it  shall  appear  that"  the  personal 
estate  was  insufficient  to  pay  the  allowance  to  the  family,  and 
all  the  debts  and  charges  of  the  administration,  the  adminis- 
trator should  sell  real  estate  upon  the  order  of  the  Judge. 
It  appears  also  that,  if  the  executor  or  administrator  neglected 
to  apply  for  an  order  of  sale  when  it  was  necessary,  '*  any 
person  interested  in  the  estate"  might  make  application 
therefor  '4n  the  same  manner  as  the  executor  or  administra- 
tor"— notice  being  given  the  executor  or  administrator. 
This  language  clearly  includes  the  creditors.  (Section  164.) 
Ever  since  Beckett  vs.  Selover,  7  Cal.  215,  it  has  been  held 
that,  on  an  application  to  sell  the  real  estate,  the  heir  may 
dispute  the  validity  of  the  claims  on  which  the  petition  is 
based,  although  they  have  been  allowed  by  the  executor  or 
administrator  and  rrobate  Judge;  and  that,  under  our  sys- 
tem, the  petition  to  sell  real  estate  is  a  substitute  for  an  ac- 
tion against  the  heir,  who  must  be  cited,  and  has  a  ri^ht  to 
be  heard.  As  we  have  seen,  the  heir  then  first  has  his  day 
in  Court,  and  except  that,  bv  a  statutory  rule  of  evidence,  the 
'' allowance''  proves  the  validity  of  the  claim  prima  facie,  the 
proceeding  is  in  its  nature  an  original  proceeding.  It  is 
manifest  tnat  the  administrator  or  creditor  ought  not  to  de- 
lay an  unreasonable  time,  since  every  consideration  arising 
from  the  probable  loss  of  evidence  by  reason  of  lapse  of  time 
is  applicable  to  a  long  delay  preceding  the  petition  for  the 
sale  of  real  estate,  which  is  applicable  with  respect  to  laches 
in  any  other  legal  proceeding. 

The  Supreme  Court  of  Michigan,  In  the  Matter  of  the  Estate 
of  Gabriel  Godfi^if,  deceased,  4  Mich.  314-15,  after  considering 
me  question  of  delay  in  connection  with  pecuhar  provisions 
of  the  statute  of  the  State,  quotes  from  the  opinion  of  the 
Chancellor  of  New  York  in  Moores  vs.  White,  and  adds: 
''Applying  the  rule  contained  in  the  above  citation  (and 
its  soundness,  we  think,  cannot  be  controverted),  we  find 
no  difficulty  in  dismissing  the  application  (for  the  sale 
of  real  estate)  on  the  sole  ground  of  laches,  without  refer- 
ence to  the  interests,  claims,  or  liabilities  of  either  the  credi- 
tors or  the  different  persons  who  at  different  times  have 
represented  the  interests  of  the  estate."    In  the  same  case  it 
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is  said:  **The  power  of  the  Court  to  grant  license  to  sell 
real  estate,  in  cases  of  this  character,  is  always  discretionary, 
and  it  will  never  be  exercised  in  any  case  when,  by  so  doing, 
substantial  injustice  will  be  done,  or,  more  properly,  when 
substantial  justice  does  not  require  it;  and  the  application 
should  be  made  within  a  reasonable  time.  *  *  It  would  be 
the  extreme  of  hardship,  if  not  of  injustice,  to  allow  at  this 
late  day  the  heirs  and  their  grantees  to  be  disturbed  in  the 

?uiet  and  peaceable  possession  of  the  property  in  question, 
f  the  Statute  of  Limitations  does  not  apply  in  this  case, 
nevertheless,  in  the  exercise  of  this  discretionary  power,  we 
are  not  to  overlook  the  evident  intention  of  the  law.  By  the 
statutes  above  cited,  it  clearly  appears  that  the  intention  of 
the  Legislature  was  to  compel  the  executor  or  administrator, 
when  it  became  necessary  to  resort  to  these  means  to  settle 
up  an  estate,  to  move  at  its  earliest  convenient  opportunity." 
Under  our  law  no  action  can  be  maintained  against  the 
heir  for  any  debt  of  the  ancestor,  whether  specially  or  other- 
wise; and  every  claim  against  an  estate  must  be  presented  to 
the  executor  or  administrator,  as  required  by  the  Code  of 
Civil  Procedure,  or  it  is  forever  barred.  (Sec.  1493.)  And 
such  has  been  the  law  since  the  adoption  of  the  Probate  Act 
of  1851.  When  the  liability  of  the  heir  to  an  ordinary  suit 
by  the  creditor  has  continued,  inasmuch  as  the  heir  has  the 
right  to  set  up  the  Statute  of  Limitations  as  against  an  action 
brought  directly  against  him,  he  retains  the  right  to  assert 
the  bar  ol  the  statute  against  an  application  by  an  executor 
or  administrator  for  the  sale  of  real  estate  in  the  Probate 
Court,  since  the  ** allowance"  by  the  executor  or  adminis- 
trator does  not  convert  a  simple  promise  into  a  specialty,  nor 
amount  to  an  admission  on  the  part  of  the  heir  such  as  will 
take  the  claim  out  of  the  Statute  of  Limitations,  nor  in  any 
other  way  affect  'the  rights  of  the  heir  beyond  making  the 
allowance  prima  facie  evidence  of  the  validity  of  the  claim. 
(Ferguson  vs.  Broome,  1  Brad.  19.)  But  while,  under  our  sys- 
tem, the  Statute  of  Limitations  may  not  apply j^  every  con- 
sideration arising  from  the  evident  intention  of  the  statute 
that  proceedings  for  the  settlement  of  the  estate  should  pro- 

fress  with  all  reasonable  dispatch,  and  that  the  Probate 
udge  should  employ  a  discretionary  power  to  deny  a  petition 
for  me  sale  of  real  estate  where  unreasonable  delay  nas  oc- 
curred, should  have  full  force  and  vigor.  These  considera- 
tions should  have  the  same  influence — whatever  the  machinery 
provided  by  statute — whenever  the  intent  referred  to  is  made 
manifest  by  the  language  of  the  law.  When  from  the  statute 
it  appears  to  be  the  duty  of  the  executor  or  administrator  or 
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creditor  to  apply  as  soon  as  convenientlj^  may  be  for  the  sale 
of  real  property — no  specific  period  being  prescribed  within 
which  the  application  must  be  made — the  Probate  Court, 
from  the  very  nature  of  the  trust  confided  to  it,  must  deter- 
mine the  question  of  reasonable  time.  **So  far  as  the  ex- 
press letter  of  the  law  stood,  the  proceeding  might  be  com- 
menced at  any  time.  It  was  evident,  therefore,  that  unless 
some  equitable  restriction  was  imposed  upon  the  exercise  of 
so  broad  a  discretion,  the  power  of  the  creditor,  through  the 
medium  of  the  personal  representative  (or  directly)  to  reach 
the  real  estate,  constituted,  in  the  vigorous  language  of 
Chancellor  Kent,  a  'hidden  and  tremendous  lien '  of  the  most 
dangerous  character."  {Ferguson  vs.  Broome,  supra.)  Four- 
teen years  was  declared  to  be  "an  unreasonable  length  of 
time  *  to  delay  making  the  application.  {Jackson  vs.  I^obin" 
son,  4  Wend.  442.)  It  would  appear  that  the  limitation  of 
three  years  within  which  an  application  must  be  made,  pro- 
vided by  the  Eevised  Statutes  of  New  York,  was  imposed 
''in  conformity  to  the  suggestion  of  Chancellor  Kent,  in  6 
John.  360."     {Ferguson  vs.  Broome,  citing  Hevisor's  notes.) 

It  may  be  freely  admitted  that  purchasers  of  real  property 
from  the  heirs  of  a  decedent,  under  our  system  in  California, 
alwavs  have  the  opportunity  (when  the  estate  has  not  been 
finally  closed)  of  ascertaining  the  existence  of  every  claim 
which  may  be  made  a  lien  upon  the  real  estate,  and  collected 
by  a  sale  thereof.  As  every  claim  not  presented  and  allowed 
by  the  executor  or  administrator  or  Judge  of  Probate  is 
barred,  the  purchaser  may  know  by  reference  to  the  records  of 
the  Probate  Court  the  condition  of  the  estate  in  that  regard. 
But  while  this  is  true,  the  pressing  urgency  of  the  provisions 
of  the  statute  to  which  we  nave  referred,  and  which  is  indi- 
cated by  the  whole  scheme  established  for  the  settlement  of 
estates  of  decedents,  calls  for  a  construction  which  as  clearly 
requires  the  application  for  the  sale  of  real  estate  to  be  made 
**  as  soon  as  conveniently  may  be,"  as  if  those  terms  had  been 
employed  &  the  law.  Nor  does  the  fact  that  the  heirs  do  not 
call  for  an  accounting  in  the  Probate  Court,  and  for  sde  of 
real  estate  if  necessary,  constitute  anv  excuse  for  the  delay 
of  the  administrator  or  creditor.  The  proceeding  for  the 
sale  of  real  property  is  hostile  to  the  heirs;  and  there  is  no 
principle  which  makes  it  tJieir  duty  to  initiate  a  suit  adversary 
to  themselves,  the  failure  to  commence  which  by  the  proper 
partjr  may  result  to  their  benefit. 

The  laws  of  Iowa  provide  that  claims  not  filed  and  proved 
within  one  year  and  a  half  of  the  giving  of  notice  of  the  ap- 
pointment of  an  executor  were  forever  barred,  unless  the 
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claiin  was  pending  in  Court,  or  unless  certain  circumstances 
entitled  the  claimant  to  equitable  relief.  The  Supreme  Court 
of  Iowa  held  that,  as  a  general  rule  in  that  State,  an  appli- 
cation of  the  executor  to  sell  real  estate  of  the  decedent  for 
the  payment  of  debts  would  not  be  sustained  unless  made 
within  eighteen  months  from  the  time  the  executor  gave  notice 
of  his  appointment,  unless  the  peculiar  circumstances  of  the 
case  are  of  such  character  as  to  make  it  the  duty  of  a  Court 
of  equity  to  depart  from  this  general  rule,  and  that  under 
such  circumstances  the  application  must  be  made  within  a 
reasonable  time.  The  Court  added:  "If  we  could  even  hold 
that  the  circumstances  are  such  as  would  justify  the  extension 
of  the  time  for  making  the  application  beyond  the  lapse  of 
eighteen  months,  still  we  are  of  the  opinion  that  the  delay 
of  eleven  and  one-half  years,  without  excuse  or  explanation, 
is  unreasonable."  {McCrary  vs.  Tosher,  41  Iowa,  255.)  By 
the  Supreme  Court  of  Illinois  it  was  held  that,  while  there 
was  no  Statute  of  Limitations  barring  proceedings  bj  adminis- 
trators for  the  sale  of  lands  to  pay  debts,  yet  the  right  to  sell 
the  real  estate  of  a  deceased  person  for  such  purpose  would 
be  barred  after  the  lapse  of  seven  years,  unless  the  delav 
could  be  satisfactorily  explained;  and  in  this  respect  each 
case  must  rest  upon  ite  own  peculiar  facts.  (  Wolf  vs.  Ogden, 
66  HI.  324.) 

A  full  examination  of  the  foregoing  and  other  cases,  in 
which  it  was  admitted  that  the  Statutes  of  Limitations  did  not 
apply,  will  show  it  to  have  been  held,  nevertheless,  from  the 
very  nature  of  the  proceedings  and  the  character  of  the 
duties  imposed  upon  Courts  where  the  estates  of  deceased 
persons  are  administered,  as  well  as  from  the  various  pro- 
visions of  the  statutes  of  different  States — which,  however 
the^  may  differ  in  detail,  are  all  impressed  with  an  evident 
legislative  intent  that  the  proceedmgs  shall  be  promptly 
inaugurated  and  continuously  prosecuted  without  unneces- 
sary delay — ^that  the  Courts  of  !rrobate  retain  the  power,  and 
it  is  their  duty  to  refuse  an  order  granting  leave  to  sell  when 
the  delay  amounts  to  laches. 

We  can  see  nothing  in  the  facts  appearing  in  the  findings 
which  can  be  held  to  excuse  the  delay  of  seventeen  vears 
which  occurred  in  this  case.  In  respect  to  all  the  claims 
allowed,  except  the  judgment  in  favor  of  Elliott  Beed,  no 
reason  whatever  appears  why,  if  the  personal  property  was 
insufficient,  an  application  should  not  have  been  made  many 
years  ago  for  the  sale  of  real  property.  In  respect  to  the 
judgment,  it  is  found  that  on  the  21st  of  March,  1861  (about 
seventeen  months  after  the  allowance  by  the  Probate  Judge), 
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E.  P.  Beed,  after  first  obtaining  leave  of  the  Probate  Conrt 
so  to  do,  caused  a  writ  of  execution  to  be  issued  out  of  the 
District  Court  upon  the  judgment  in  favor  of  Elliott  Beed. 
directed  to  the  Sneriff  of  San  Diego  County.  Under  and  by 
virtue  thereof,  and  on  the  10th  day  of  May,  1861,  said  Sheriff 
sold,  to  satisfy  said  execution,  interest,  and  costs,  all  of  the 
undivided  third  of  the  Cuyamaca  Rancho — said  Reed  becom- 
ing the  purchaser;  that  he  bid  the  full  amount  of  the  judg- 
ment, interest,  and  costs  due  at  the  time  of  sale;  and  the 
Sheriff  returned  the  execution  fully  satisfied.  That  after- 
wards, September  10, 1862,  the  Sheriff  executed  and  delivered 
to  E.  P.  Iteed,  as  such  purchaser,  a  Sheriff's  deed  therefor. 
That  doubts  having  arisen  as  to  the  validity  of  the  execution 
and  sale  thereunder,  the  present  administrator  and  E.  P. 
Heed,  in  Auguaty  1876,  suomitted  an  agreed  case  to  the 
Twentieth  District  Court,  which  Court,  on  the  6th  day  of  Oc- 
tober, 1877,  adjudged  and  decreed  that  said  execution  was 
issued  without  authority  of  law,  and  that  the  sale  thereunder 
was  void. 

It  would  seem  that  the  circumstances  which  can  excuse  a 
delay,  otherwise  unreasonable,  must  be  such  as  arise  out  of 
the  peculiar  condition  of  the  administration  and  such  as  have 
prevented  the  executor  or  administrator  from  moving  more 
expeditiously.  Here  the  fact  alleged,  that  the  agent  of  the 
creditor  mistook,  for  several  years,  the  law  of  the  land  as  to 
his  right  to  proceed  by  execution  upon  the  judgment  of  the 
District  Court,  can  by  possibility  constitute  no  excuse  for 
his  failure  to  proceed  in  the  Probate  Court.  It  is  a  matter 
which  has  no  connection  with  the  progress  of  the  administra- 
tion, and  his  error  as  to  the  law  may  have  co-existed  and  did 
co-exist  for  at  least  sixteen  years  with  the  full  power  and  op- 

?ortunity  to  petition  for  a  sale  of  the  real  property  in  the 
rebate  Court.  In  any  event  we  cannot  conceive  of  a  case 
in  which  a  delay  to  petition  for  more  than  seventeen  years 
after  the  qualification  of  an  administrator  cotdd  be  held  to  be 
reasonable. 

We  have  not  found  it  necessaiy  to  inquire  whether  any 
provision  of  our  Statute  of  Limitations  is  applicable,  in  terms, 
to  a  proceeding  of  the  character  we  have  oeen  considering. 
Neither  of  the  counsel  has  claimed  this;  but,  on  the  contrary, 
it  was  assumed  by  both  that  the  statute  did  not  apply.  Since, 
however,  it  has  been  decided  that  a  proceeding  in  the  Pro- 
bate Court  is  in  the  nature  of  an  original  proceeding  against 
the  heirs,  and  such  proceeding  is  simply  statutory,  and  is 
not  analogous  to  an  action  conducted  according  to  the  course 
of  the  common  law,  it  may  be  perhaps  *^  a  special  proceed- 
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isg  of  a  civil  nature/'  and  as  snch  subject  to  an  appropriate 
section  of  the  Title  of  the  Code  of  Civil  Procedure  which 
treats  of  limitations.  (C.  C.  P.,  Sec.  363.)  It  is  not  neces- 
sary to  determine  the  question,  however;  and  We  content 
ourselves  with  saying  that  the  delay  preceding  the  filing  of 
the  petition  was  so  great,  in  the  absence  of  any  satisfactory 
explanation,  that  the  Probate  Court  ought  to  have  dismissed 
the  application  or  denied  the  order  prayed  for,  and  it  was 
error  to  entertain  the  petition  and  to  grant  the  order. 

The  order  directing  the  sale  of  real  estate  of  the  24th  daj 
of  November,  1877,  is  reversed;  and  the  Court  below  is 
directed  to  enter  an  order  dismissing  the  petition  for  the 
sale,  or  denying  the  order  therein  prayed  for. 

"We  concur:  Boss,  J.,  McKee,  J. 


In  Bank. 


[Filed  September  13,  1880.] 

No.  7030. 

SACRAMENTO  AND  PLACERVILLE  RAILEOAD 

COMPANY,  Petitioner, 

vs. 

THE  SUPERIOR  COURT  OF  SAN  FRANCISCO, 

Respondent. 

Becezyeb — Bahaoad  Gompant — Mobtgaqb.  Where  a  railroad  company 
executes  a  mortgage  or  deed  of  trust  to  secure  the  payment  Of  bonds, 
with  a  clause  expressly  conferring  a  power  on  the  parties  of  the  sec- 
ond part,  in  case  default  is  made  in  the  payment  of  the  principal  or 
interest  of  said  bonds,  to  enter  upon  and  take  possession  of  the  mort- 
gaged property,  the  Superior  Court  has  the  power  and  jurisdiction  to 
make  an  order  appointing  a  receiver. 

Petition  for  writ  of  certiorari. 

JT.  H.  L.  BameSy  for  petitioner. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

This  is  a  proceeding  under  the  Code  of  Civil  Procedure 
(Title  I,  Chapter  1)  to  review  the  action  of  the  late  District 
Court  of  the  Fifteenth  Judicial  District  in  appointing  a  re- 
ceiver; and  the  only  question  for  our  consideration  relates 
to  the  power  of  the  Court  below  to  make  such  appoint- 
ment. 
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It  appears  from  the  return  of  the  writ  of  review  issued 
out  of  this  Court  that  on  the  14th  day  of  March,  1864,  the 
defendant  executed  and  delivered  to  Danforth  N.  Barney 
and  Louis  McLane  a  certain  mortgage  or  deed  of  trust  upon 
its  property  to  secure  the  payment  of  seven  hundred  and 
fifty  bonds  of  the  denomination  of  $1,000  each,  bearing  in- 
terest at  the  rate  of  ten  per  cent,  per  annum.  The  indenture 
executed  and  delivered  dv  the  defendant  to  secure  the  pay- 
ment of  the  principal  ana  interest  of  its  bonds  contains  the 
following  clause : 

"  And  the  parties  of  the  second  part,  the  survivor  of  them, 
and  the  heirs  of  such  survivor,  or  their  assigns,  shall  and 
may,  at  all  times  after  default  shall  be  made  in  the  payment 
of  the  principal  of  said  bonds,  or  any  part  thereof,  or  when 
defatdt  for  one  whole  year  shall  be  made  in  the  payment  of 
the  interest  on  any  of  said  bonds,  hold,  occupy,  possess,  and 
enjoy,  all  and  singular,  the  hereinbefore  described  lands, 
tenements,  hereditaments,  rights,  privileges,  and  franchises, 
and  other  premises  above  granted,  bargained,  and  sold,  or 
mentioned,  or  intended  so  to  be,  with  the  appurtenances 
aforesaid,  without  the  let,  suit,  or  hinderance,  molestation, 
or  eviction  of  the  said  party  of  the  first  part  or  their  suc- 
cessors, or  of  any  person  or  persons  whomsoever  lawfully 
claiming  or  to  claim  by,  from,  or  under  them;  and  that  the 
said  parties  of  the  second  part  shall  and  may,  by  them- 
selves, their  officers  and  agents,  take,  receive,  and  collect 
the  income  and  profits  of  said  railroad,  first  applying  the 
same  to  the  payment  and  discharge  of  all  current  expenses 
of  the  said  railroad  and  the  needful  repairs  thereon,  and 
next  to  the  payment  of  all  taxes  that  may  be  due  the  State  of 
California  and  the  counties  through  which  the  said  railroad 
runs,  and  also  the  United  States,  and  then  to  the  payment 
of  the  interest  and  principal  of  said  bonds  in  such  manner 
as  they  may  deem  proper.  *  *  *  And  it  is  further  cov- 
enanted, granted,  agreed,  and  understood  by  and  between 
the  parties  to  these  pjresents,  and  the  true  intent  and  mean- 
ing hereof  is,  and  it  is  hereby  declared  to  be  so,  that  until 
default  be  made  in  payment  of  the  said  principal  sum  and 
interest,  or  some  part  thereof  aforesaid,  it  shall  and  may  be 
lawful  to  and  for  the  party  of  the  first  part,  their  successors 
and  assigns,  to  have,  hold,  possess,  occupy,  exercise,  and 
enjoy,  all  and  sin^lar,  the  said  lands,  tenements,  rights, 
franchises,  and  privileges,  and  the  said  properly  of  all 
kinds — real,  j)ersonal,  and  mixed — ^and  other  of  the  prem- 
ises, with  their  appurtenances,  above  bargained,  sold,  con- 
veyed, and  transferred  in  manner  aforesaid,  and  to  have,  re- 
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# 
ceive,  and  take  all  the  rents,  issues,  profits,  gains,  and  ad- 
yan targes  thereof  to  their  own  proper  use  and  benefit." 

We  find  in  the  mortgage  or  deed  of  trust  (it  is  immaterial 
whether  it  is  a  deed  of  trust  or  simply  a  mortgage)  a  power 
expressly  conferred  on  the  parties  of  the  second  part,  in  case 
default  is  made  in  the  payment  of  the  principal  or  interest  of 
said  bonds,  to  ent«r  upon  and  take  possession  of  the  mort- 
gaged property. 

On  the  26th  of  October,  1877,  Louis  McLane  filed  his 
complaint  in  the  late  District  Court  of  the  Fifteenth  Judicial 
District,  averring  such  default  of  the  mortgagors,  a  demand 
and  refusal  to  surrender  to  him  the  possession  of  the  mort- 
gaged property,  or  any  part  thereof ,  and  praying  the  appoint- 
ment of  a  receiver,  etc.  On  the  filing  of  such  complaint,  an 
order  to  show  cause  was  made  by  the  Court  below;  and  on 
the  29th  day  of  October,  1877,  Louis  McLane  was  appointed 
a  receiver  of  the  property  embraced  in  the  mortgage,  with 
fall  power  and  authority  to  take  and  hold  the  same  and  to 
exercise  the  powers  over  the  property  conferred  by  the  mort- 
gage or  deed,  until  the  further  order  of  the  Court,  unless  the 
defendant,  within  fifty  days  after  the  service  on  its  agents  Qr 
attorneys  of  a  copy  of  the  order,  pav  to  the  plaintiff  the 
amount  due  on  the  unpaid  bonds  and  coupons  issued  and 
secured  by  the  mortgage.  It  is  this  order  that  the  defendant 
complains  of,  and  we  are  now  called  upon  to  review  it  legally 
on  drtiorari. 

Had  the  Court  below  power  and  jurisdiction  to  make  the 
order  appointing  Louis  McLane  a  receiver  of  the  property 
described  in  the  mortgage  ?  If  such  power  was  vested  in 
the  Court,  its  action  must  be  sustained,  however  erroneous 
it  may  have  been;  for  the  writ  brings  up  the  proceedings  for 
review  only  to  the  extent  of  inquiring  into  and  determining 
the  question  of  jurisdiction. 

Section  664  of  the  Code  of  Civil  Proceedure  provides  that 
a  receiver  may  be  appointed  by  the  Court  in  which  the  action 
is  pending  in  all  cases  where  receivers  have  heretofore  been 
appointed  by  the  usages  of  Courts  of  equity.  This  is  not  a 
proceeding  to  foreclose  a  mortgage,  and  to  subject  the  mort- 
gaged property  to  sale  under  tne  decree  of  the  Court;  but  it 
18  m  the  nature  of  a  proceeding  to  enforce  specific  perform- 
ance of  the  terms  and  conditions  of  a  mortgage;  and  we  find 
numerous  cases  in  the  books  in  which  Courts  of  equity  have 
exercised  the  jurisdiction  complained  of  in  this  case.  The 
case  of  Shaw  et  al.  vs.  Nor/oik  Uounty  BaUroad  Company  et  al., 
6  Gray,  162,  is  in  point.  In  that  case  a  railroad  corporation 
conveyed  all  its  property  and  franchise  to  three  trustees  by 
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deecl,  conditioned  to  be .  void  on  payment  of  certain  bonds 
issued  by  the  corporation,  and  stipulating  that  the  directors 
might,  upon  any  breach  of  conditions,  take  possession  and 
apply  the  net  proceeds  to  the  purpose  of  the  trust;  and 
it  was  held  that  it  was-  competent  for  a  Court  of  equity 
to  appoint  a  receiver.  The  Court  there  says:  ** But  the  bill 
mag^  well  be  maintained  by  the  plaintiffs  upon  another  and 
different  ground.  By  the  contract  expressed  in  the  deed  of 
indenture  a  trust  is  created,  to  the  due  performance  of  which 
they  have  firmly  bound  themselves  and  their  successors.  In 
the  discharge  of  the  duties  thus  created  and  thus  assumed, 
the  possession,  management,  and  control  of  the  estates  and 
interests  conveyed  to  them  may,  and  as  it  seems  to  us  have 
already  become  indispensable.  For  the  due  enforcement 
and  regulation  of  such  a  trust,  ample  power  is  found  in  the 
jurisdiction  of  this  Court  as  a  Court  of  equity;  and  the 
present  bill  is  an  appropriate  course  of  proceeding  to  procure 
for  that  purpose  the  intervention  and  exercise  of  its  authority. 
The  bill  prays  for  general  relief,  as  well  as  for  a  specific  de- 
cree in  relation  to  the  foreclosure  of  the  equity  of  redemption. 
And  upon  the  facts  stated  in  it,  and  which  upon  the  hearing  were 
admitted  to  be  true,  we  can  see  no  reason  why  the  plamtiflfe 
ought  not  to  be  put  in  immediate  possession  of  the  mort- 
gaged property,  m  order  that  the  purpose  for  which  the  con- 
veyance was  made  may  be  accomplished,  and  the  trust 
created  by  it  be  properly  executed.  The  defendants  have 
neglected,  and  still  neglect,  to  pay  the  interest  which,  has 
accrued  upon  a  large  proportion  of  the  bonds,  which  were 
duly  issued  and  which  are  neld  by  the  creditors  of  the  corpo- 
ration. These  bondholders  are  entitled  to  demand  the 
money  which  has  become  due,  and  it  is  the  dutv  of  the  trustees 
to  make  use  of  the  discretionary  power  which  was  conferred 
upon  them  for  the  express  purpose  of  insuring  the  payments 
to  which  the  creditors  should  severally  become  entitle<i.  To 
that  end,  possession  of  the  mortgaged  property  is  indispen- 
sable, and  the  plaintiffs  ought  therefore  to  have  a  decree  by 
force  of  which  they  can  obtain  it.  *  *  *  ^  decree  prop- 
erly prepared  must  therefore  be  entered  in  behalf  of  the 
plaintiffs,  entitling  them  to  have  immediate  possession  of  all 
the  mortgaged  property." 

The  case  of  Ether  Shepley  et  al,  vs.  The  Atlantic  and  St. 
Lawrence  Railroad  Company  et  aZ.,  55  Maine,  395,  is  also 
in  point.  This  was  the  case  of  a  mortgage  executed  by  the 
railroad  company  to  three  trustees  to  secure  the  payment 
of  certain  bonds  issued  by  it,  and  it  was  stipulated  in  the 
deed  that  if  the  company  should  at  any  time  fail  to  pay 
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the  interest  or  principal  of  the  bonds  according  to  their  tenor, 
the  mortgagees  might  take  the  mortgaged  property  into 
their  actual  possession,  manage  and  control  the  same,  and 
apply  the  net  income  and  proceeds  thereof  to  the  payment  of 
such  interest  and  principal. 

It  will  be  seen  that  the  condition  of  the  mortgage  in  the 
case  in  55th  Maine  was  substantially  the  same  as  the  con- 
dition in  the  mortgage  in  the  case  now  under  consideration; 
and  the  Court  there  held  that  the  Court  had  jurisdiction  to 
decree  a  specific  performance  of  the  stipulation  in  the  mort- 
gaged property  for  the  non-payment  of  the  bonds. 

Jnthe  case  of  the  American  bridge  Company  vs.  Heiddbachy 
94  U.  S.  Reports,  798,  a  company,  to  secure  the  payment 
of  its  bonds,  mortgaged  its  property  and  the  rents,  issues,  and 
profits  arising  therefrom,  with  the  provision  that  if  there 
was  default  in  paying  the  interest,  the  mortgagees  might 
take  possession  of  the  property  mortgaged,  manage  the  same, 
and  receive  and  collect  all  rents  ana  claims  due  and  to  be- 
come due  to  the  company.  The  Court,  speaking  of  the 
power  conferred  upon  the  mortgagees  by  this  instrument, 
says:  "In  this  case,  upon  the  default  which  occured,  the 
mortgagees  had  ihe  option  to  take  personal  possession  of 
the  mortgaged  premises,  or  to  file  a  bill,  have  a  receiver  ap- 
pointed, and  possession  delivered  to  him.  In  either  case 
the  income  would  thereafter  have  been  theirs." 

To  the  same  effect  is  the  law  as  stated  in  the  text-books. 
We  will  refer  only  to  one — ^the  latest  of  these:  "A  Court 
of  equii^  has  jurisdiction  to  order  a  specific  performance 
of  a  stipulation  in  a  railroad  mortgage  authorizing  the 
trustees  to  take  possession  of  the  mortgaged  property  for 
the  non-payment  of  the  bonds  secured,  and  a  bill  in  equity 
is  the  proper  form  of  proceeding  to  compel  the  conipany 
and  its  agents  to  deliver  possession  to  the  trustees."  (Jones 
on  Bailroad  Securities,  Section  401.) 

But  it  is  unnecessary  for  us  to  pursue  this  subject  any 
farther,  or  to  cite  any  additional  cases  upon  a  point  which 
seems  to  be  perfectly  well  settled  by  authority. 

We  are  of  opinion  that  it  was  within  the  power  and  juris-  • 
diction  of  the  Court  below  to  make  the  order  complained  of  ' 
in  this  case,  and  therefore  this  writ  should  be  discharged. 
Bo  ordered. 

We  concur:  Myrick,  J.,  McKinstry,  J.,  Boss,  J.,  Sharp- 
stein,  J.,  Thornton,  J. 

(Mr.  Justice  McKeCi  not  having  heard  the  argument,  took 
no  part]in  tiie  decision  of  this  case.) 
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Department  No.  2. 


[FUed  September  3,  1880.] 

No.  6283. 

THE  PEOPLE  EX  rel.,  etc.,  Appellants, 

vs. 
ADOLPH  PFISTER  et  al.,  Respondents. 

TuBNFiEB  CoBPOBATiONs.  Tumpike  corporations  are  not  excepted  from  the 
provisions  of  Section  403  of  the  Civil  Code,  providing  for  an  exten- 
sion of  their  term  of  corporate  existence. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Clara  County. 

L.  Archer y  for  appellants. 

Houghton  dt  BejpioldSy  for  respondents. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  complaint  states  that  the  defendants,  ''falsely  claim- 
ing and  pretending  that  there  exists  at  the  present  time,  and 
has  existed  for  more  than  five  years  last  past,  in  the  State  of 
California,  a  valid,  legal,  and  subsisting  corporation,  formed 
and  organized  under  and  by  virtue  of  me  laws,  statutes,  and 
codes  of  the  State  of  California,  under  the  slyle  and  name  of 
*  The  Santa  Cruz  Gap  Tumpike  Joint  Stock  Company, '  have 
unlawfully  held  and  exercised,  and  still  do  at  the  time  of 
filing  this  complaint  exercise  and  claim  and  hold  unlawfully 
and  wrongftdly,  divers  powers,  privileges,  and  franchises 
usually  pertaining  to  sucn  corporations  when  legally  organ- 
ized and  existing,  and  exercised  by  oflBicers  thereof.' 

And  it  further  states  that  said  "company  never  at  any 
time  legally  existed  as  a  corporation  or  body  politic;  and 
that  if  it  did  even  so  exist  and  was  a  corporation  at  any  time, 
its  full  term  of  existence  expired  and  it  ceased  to  be  a  sub- 
sisting corporation  on  the  11th  day  of  November,  A.  d.  1877." 
Upon  these  and  other  allegations  to  which  it  is  unnecessary 
to  refer,  the  plaintiff  demands  judgment  that  the  defendants 
have  usurped  franchises,  etc.,  and  that  they  be  prohibited 
from  the  further  exercise  of  said  franchise,  etc.  The  de- 
fendants in  their  answer  deny  all  the  material  allegations  of 
the  complaint,  and  the  findings  and  judgment  of  the  Court 
are  in  their  favor. 

The  conclusion  at  which  we  have  arrived  renders  it  un- 
necessary to  enter  upon  an  elaborate  examination  of  the 
points  discussed  by  counsel. 
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The  company  referred  to  was  incorporated  in  1857  under 
"An  Act  to  authorize  the  formation  of  corporations  for  the 
construction  of  plank  and  turnpike  companies,"  approved 
May  12,  1853.  The  period  of  its  existence  was  fixed  at 
twenty  years.  Unless  that  period  has  been  extended  by  the 
Civil  Code,  it  terminated  in  1877.  The  Court  found  that  the 
directors  and  stockholders  took  the  necessary  steps  at  the 
proper  time  and  in  the  proper  manner  to  extend  the  term  of 
its  corporate  existence  to  a  period  of  fifty  years  from  its 
fonnation.  But  it  is  contended  on  behalf  of  appellant  that 
the  provisions  of  the  Civil  Code  in  relation  to  such  exten- 
sion are  not  applicable  to  such  corporations  as  this. 

By  Section  403,  Civil  Code,  the  provisions  of  the  title 
under  which  corporations  are  empowered  to  extend  the  term 
of  ttieir  existence  are  made  ''applicable  to  every  corporation 
unless  such  corporation  is  excepted  from  its  operation,  or 
unless  a  special  provision  is  made  in  relation  thereto  incon- 
sistent with  some  provision  in  '  that  title,'  in  which  case  the 
roecial  provision  prevails."  If  it  had  been  the  intention  of 
the  Legislature  to  except  corporations  of  this  character  from 
the  operation  of  the  provisions  relating  to  extensions  of  the 
term 'of  the  corporate  existence  of  corporations,  we  might 
reasonably  expect  to  find  a  direct  clause  to  that  effect.  Noth- 
ing of  the  kind,  however,  has  been  brought  to  our  attention. 
And  the  onlv  inconsistency  to  which  our  attention  has  been 
directed  is  that,  under  the  Act  of  1853,  this  company  was  re- 

2uired  to  file  its  articles  of  incorporation  in  the  office  of  the 
lounfy  Becorder ;  while,  in  order  to  secure  an  extension  under 
the  Civil  Code,  it  must  file  a  certificate  "in  the  office  of  the 
Coun^  Clerk  where  the  original  articles  of  incorporation 
were  nied."  It  is  urged  that  this  indicates  an  intention  to 
exclude  corporations  which  were  not  required  to  file  articles 
of  incorporation  in  the  office  of  the  County  Clerk,  but  were 
required  to  file  them  with  the  County  Eecorder  from  the  pur- 
view of  the  Act. 

As  the  Civil  Code  expresslj  provides  for  such  corporations 
as  this,  and  there  is  no  provision  in  that  title  which  is  incon- 
sistent with  the  clauses  which  provide  for  the  extension  of 
the  terms  of  the  existence  of  corporations  generally,  we  do 
not  think  that  we  would  be  warranted  in  holding  that  it  was 
the  intention  of  the  Legislature  to  except  corporations  like 
this  from  the  operation  of  those  clauses.  It  seems  to  us 
that  the  requirement  in  regard  to  the  place  of  filing  may  be 
satisfied  by  filing  with  the  County  Clerk  of  the  county  in 
which  the  original  articles  were  filed. 
We  know  of  no  reason  why  corporations  of  this  character 
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should  be  excepted  from  the  operation  of  an  Act  which  was 
evidently  intended  to  confer  a  benefit  upon  all  other  corpor- 
ations, and  we  are  unable  to  discover  that  the  Legislature 
intended  to  except  them. 

Judgment  and  order  denying  the  motion  for  a  new  trial 
affirmed. 

We  concur:    Morrison,  C.  J.,  Myrick,  J. 


Department  No.  1. 


[Filed  August  17,  1880.] 
No.  10,588. 

THE  PEOPLE,  Kespondent, 

vs. 

CHAUNCEY  ST.  CLAIR,  Appellant. 

Cbzminaii  Law — TECHMioAii  Ebbobs — ^Idesc  8onikb.  Where  indicfment 
charged  defendant  with  the  crime  of  '*larcey:''  HM^  that  there  was 
no  snch  crime,  and  the  word  ''larceny"  could  not  be  snbstitated 
therefor,  as  maxim  of  idem  sonans  does  not  apply.  In  such  case  the 
indictment  fails  to  describe  any  offense. 

Appeal  from  the  Superior  Court  of  San  Joaquin  County, 

J.  C.  Campbell,  District  Attorney,  for  respondent. 
George  E.  McShay  and  J  G.  Summerton,  for  appellant. 

By  the  Court: 

The  indictment  charges  an  entiy  into  a  stable,  with  intent 
to  commit '*larcey."  Burglary  is  the  entering  of  a  house, 
etc.,  ''with  intent  to  commit  grand  or  petit  larceny,  or  any 
felony."  (Penal  Code,  Section  459.)  There  is  no  sucn 
felony  as  **larcey"  known  to  our  law.  Larcey  is  certainly 
not  "  larceny,"  nor  does  the  maxim  idem  sonans  apply. 

It  is  said  that  the  Court  must  give  judgment  without  re- 
gard to  the  technical  errors  or  defects,  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the  parties.  (Penal 
Code,  1258.)  But  this  is  more  than  a  departure  from  an  es- 
tablished form  (nor  is  it  a  case  in  which  facts  are  averred  in 
the  indictment  which  sufficiently  indicate  the  sense  in  which 
the  word  purporting  to  7iam£  the  crivfie  is  employed),  but  is  a 
failure  to  describe  any  offense. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


The  Pacific  Coast  Law  Journal.  323 

Department  No.  1. 


[Filed  September  17,  1880.] 

No.  10,533. 

THE  PEOPLE,  Eespondents, 

vs. 

JOSEPH  P.  JENKINS,  Appellant. 

Cboofai.  Law — Amkndinq  Vbrdict.  The  Court  may  amend  a  verdict  in 
form  BO  as  to  meet  the  requirements  of  the  law  at  any  time  while  the 
jury  is  before  it  and  under  its  control. 

Rbquzbsxsiitb  of  Affidatit  for  postponement  of  trial. 

Appeal  from  the  District  Court  of  San  Luis  Obispo 
County. 

District  Attorney^  for  respondents. 

W.  H.  Spencer  and  J.  M,  Wilcoxon,  for  appellant. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

Defendant  was  convicted  of  the  offense  of  altering  marks 
and  brands,  and  appeals  from  the  judgment  and  order  deny- 
inghis  motion  for  a  new  trial. 

He  assigns  as  errors  that  the  Court  erred  in  refusing  to 
postpone  tne  trial  of  the  cause;  in  overruling  objections  to  a 
question  propounded  to  a  witness  in  cross-examination  in  the 
course  of  the  trial;  in  giving  an  instruction  to  the  jury  after 
they  had  retired  for  deliberation,  without  any  report  of  a  dis- 
agreement between  them  as  to  facts,  or  any  request  for  addi- 
tional instructions  as  to  law;  and  in  denying  defendant's  mo- 
tion for  a  new  trial. 

1.  The  affidavit  for  a  postponement  of  the  trial  was 
insufficient.  It  showed  that  there  were  two  persons,  with- 
out whose  testimony  the  defendant  alleged  ne  cotdd  not 
go  safely  to  trial,  one  of  whom  permanently  resided  at  the 

5 lace  of  trial,  and  the  other  in  an  adjoining  county;  but  it 
id  not  show  due  diligence  in  endeavoring  to  procure  the  at- 
tendance  of  either;  for  the  resident  at  the  place  of  trial,  it 
was  stated,  left  for  San  Francisco  on  the  23d  of  May,  1880, 
and  a  subpoena  was  not  issued  for  him  until  the  day  after  he 
had  gone;  and  no  steps  whatever  appear  to  have  been  taken 
to  obtain  the  attendance  of  the  others.  The  affidavit  showed 
also  that  the  defendant  expected  to  prove  by  those  persons 
certain  facts  which,  it  was  stated,  could  not  be  proved  by 
any  otiier  person,  "except  as  herein  otherwise  stated;"  but 
there  is  nothing  set  forth  in  the  affidavit  as  an  exception. 
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Besides,  the  affidavit  itself  was  not  made  by  the  defendant; 
it  was  made  on  his  behalf  by  his  attorney.  An  attomej  can- 
not, in  the  nature  of  things,  be  supposed  to  have  cognizance 
of  the  witnesses  to  an  alleged  criminal  transaction,  or  of  the 
facts  which  they  can  prove  in  relation  to  it,  except  so  far  as 
he  may  have  been  informed  of  one  or  the  other  oy  his  client. 
Upon  such  a  subject  affidavits,  when  required,  should  be 
made  by  the  defendant  himself,  or  some  one  else  who  has 
direct  knowledge  of  the  facts.  But  the  Court  below  found 
from  the  affidavit  itself  and  a  counter-affidavit,  both  of  which 
were  read  upon  the  hearing  of  the  application,  that  the  tes- 
timony required  from  the  persons  named  in  the  affidavit, 
made  on  behalf  of  the  defendant,  was  attainable  by  two  or 
more  witnesses  who  were  then  in  attendance  upon  the  Court. 
The  testimony  wanted  bv  the  defendant  was  therefore 
merely  cumulative;  and  as  that  appeared  to  the  satisfaction 
of  the  Court,  and  the  affidavit  itself  did  not  show  that  the 
application  for  a  postponement  was  not  made  for  delay,  there 
was  no  abuse  of  discretion  in  denying  it.  (4  Oal.  238;  23 
Id.  156.)  J^    8  V 

2.  On  the  cross-examination  of  a  witness,  who  was  the 
owner  of  the  sheep,  the  marks  and  brands  on  which,  it  was 
charged,  the  defendant  had  altered,  the  following  question 
was  asked  him:  "Did  not  you,  at  the  time  you  got  your 
sheep  out  of  Mr.  See's  band,  tiireaten  to  Mr.  Jenkins  to  in- 
stitute a  civil  suit  against  Mr.  Joseph  See  to  recover  the 
sheep  or  their  value,  which  you  claimed  you  had  lost,  and 
tell  him,  if  he  would  stand  in  with  you,  and  would  do  the 
fair  thing  by  you,  that  you  would  see  Jiim  safe,  and  would 
stand  by  him,  or  words  to  that  eflFeot  and  import  ?"  Objec- 
tion was  made  that  the  question  and  evidence  were  irrele- 
vant and  immaterial,  ana  not  proper  cross-examination.  The 
Couii;  sustained  the  objection,  and  the  defendant  excepted. 
It  is  a  general  rule  that  a  witness  cannot  be  cross-examined 
except  as  to  facts  and  circum'stances  connected  with  matters 
testified  to  by  him  on  his  direct  examination;  nor  can  he  be 
as  to  any  fact  which  is  collateral  and  irrelevant  to  the  issues. 
The  bill  of  exceptions  discloses  the  fact  that  the  witness  had 
testified,  in  his  examination-in-chief,  to  material  facts  tend-* 
ing  to  establish  the  guilt  of  the  defendant;  but  none  of  the 
facts  and  circumstances  to  which  he  did  testifv  appear  in 
the  record.  It  does  not  therefore  appear  that  the  proposed 
testimony  related  in  any  way  to  the  direct  examination  of  the 
witness,  or  referred  to  any  transaction  involved  in  the  trial. 
If  it  did  not,  the  question  was  not  only  improper  on  cross- 
examination  but  the  testimony  intended  to  be  elicited  by  it 
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was  irrelevant.  The  object  of  asking  the  question  was  not 
stated  to  the  Court.  If  asked  for  the  purpose  of  impeach- 
ing the  witness  bjr  showing  that  he  had  made,  at  other  times, 
statements  inconsistent  with  his  testimony,  or  which  indi- 
cated hostility  toward  the  defendant,  the  statement  or  decla- 
ration should  have  been  related  to  him,  with  the  circum- 
stances of  time,  place,  and  persons  present;  and  he  shotdd 
haTe  b^en  asked  if  he  made  such  statements,  and  if  so,  al- 
lowed to  explain.  (Sec.  2052,  C.  C.  P.)  As  an  abstract 
proposition,  the  question  simply  refers  to  a  threat  alleged  to 
nave  been  made  by  the  witness  to  the  defendant  against  a 
third  person  about  a  transaction  which,  so  far  as  appears  by 
the  record,  has  no  connection  with  any  matter  involved  in 
the  trial;  and  there  is  nothing  in  the  question  to  indicate 
the  place  where  this  alleged  threat  was  made,  or  whether 
there  were  any  person  or  persons  present  when  it  was  made. 
There  was  therefore  no  error  in  sustaining  the  objection  to 
the  question. 

3.  After  the  cause  had  been  argued  and  submitted,  and 
the  jury  had  retired  to  consider  their  verdict,  they  returned 
into  Court,  and  bv  their  foreman  handed  to  the  Court  an  in- 
formal verdict,  wnich  was  entered  upon  the  minutes  of  tlie 
Court.  But  the  Court,  seeing  that  the  jury  had  mistaken  an 
instruction  which  had  been  given  to  them  as  to  the  form  of 
their  verdict,  again  read  to  them  the  instruction,  and  di- 
rected them  to  retire  and  reconsider  their  verdict.  They  did 
so,  and  soon  after  returned  into  Court  with  a  verdict  legal 
in  form,  which  was  read  and  recorded;  and  the  jury,  upon 
bein^  polled,  assented  to  it,  and  were  discharged. 

It  IS  the  duty  of  a  Court  to  look  after  the  form  and  sub- 
stance of  a  verdict,  so  as  to  prevent  a  doubtful  or  insufficient 
finding  from  passing  into  the  records  of  the  Court.  For 
that  purpose  the  Court  can,  at  any  time  while  the  jury  is 
before  it  and  under  its  control,  see  that  it  is  amended  in 
form  so  as  to  meet  the  requirements  of  the  law.  The  in- 
formaUty  in  the  case  in  hand  was  in  a  mere  matter  of  form, 
which  the  Court  of  its  own  motion  might  have  ordered  to  be 
corrected  instead  of  directing  the  jury  to  retire  for  that 
purpose;  but  in  doing  this  there  was  no  error. 

4.  Defendant  relied  on  his  motion  for  a  new  trial  upon  no 
other  errors  than  those  which  have  been  presented  to  this 
Court  on  the  appeal;  and  as  there  was  no  error  in  denying 
the  motion  for  a  new  trial,  the  judgment  and  order  must  be 
affirmed. 

It  is  so  ordered. 

We  concur:  McKinstry,  J.,  Boss,  J. 
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Depabtment  No.  2. 


[Filed  September  3,  1880.] 
•  No.  6756. 

JACKSON  LEWIS,  Petttioneb, 

vs. 

COUNTY  COUET  OF  SANTA  CLARA  COUNTY  et  al., 

Eespondents. 

Inboltsnt  Laws — U.  S.  Bamsbupt  Act.  A  State  bankrupt  law  is  not  re- 
pealed  by  the  passage  of  a  Federal  bankrupt  law;  its  operation  is  sos- 
pended. 

Petition  for  writ  of  prohibition  from  Santa  Clara  County. 

Horufhton  dk  Beynolck,  for  petitioner. 
F.  K  Spencer,  for  respondents. 

Mybick,  J.,  delivered  the  opinion  of  the  Court: 

An  alternate  writ  of  prohibition  was  directed  to  the  then 
County  Court  of  Santa  Barbara  County  to  prevent  it  from 
proceeding  further  in  an  insolvency  matter  under  the  Act  of 
March  31, 1876.  The  claims  of  the  two  petitioning  creditors 
accrued  aiter  the  passage  of  the  State  bankrupt  law,  and  be- 
fore the  repeal  of  the  Federal  bankrupt  law;  and  the  peti- 
tioner in  this  case  claims  that  the  Act  of  the  Legislature  of 
this  State,  having  been  passed  while  the  Federal  law  was  in 
existence,  was  not  only  inoperative  during  the  existence  of 
the  Federal  law,  but  is  also  inoperative  after  the  repeal  of 
the  Federal  law  as  to  any  claims  arising  before  such  repeal. 

A  State  bankrupt  law  is  not  repealed  by  the  passage  of  a 
Federal  bankrupt  law;  its  operation  is  suspended.  This  sub- 
ject was  considered  in  Boe^dd  vs.  Bead,  opinion  filed  July 
20,  1880;  and  the  principles  stated  in  that  opinion,  as  well 
as  the  reason  of  the  case,  seem  to  us  to  lead  inevitably  to 
the  conclusion  that  the  existence  of  a  Federal  law  does  not 
prevent  the  passage  of  a  State  law;  it  merely  postpones  its 
operation;  and  that  upon  the  repeal  of  the  Inderal  law,  the 
State  law  being  in  existence  becomes  operative  as  well  in 
regard  to  debts  arising  after  the  passage  of  the  State  law, 
before  the  repeal  of  the  Federal  law,  as  in  regard  to  those 
arising  after  tne  repeal.  (Damon's  Appeal,  Beporter,  Aug. 
4,  1880,  Vol.  5,  p.  180.) 

Writ  discharged. 

"We  concur:    Sharpstein,  J.,  Thornton,  J. 


The  Pacifio  Coast  Law  Journal.  327 

In  Bank. 


[FUed  September  15,  1880.] 

No.  6678. 

K.  FITZ,  Appellant,  vs.  E.  BTNUM,  Bespondent. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

J.  G.  BaU  and  J.  W.  Armstroiigy  for  appellant. 
D.  M.  Ddmasy  for  respondent. 

By  the  Court: 

This  case  was  heard  in  Department  2  of  this  Court,  and 
opinion  filed  August  18, 1880.  Application  is  made  that  the 
case  be  heard  by  the  Court  in  Bank.  In  addition  to  the  facts 
stated  in  the  opmion  of  the  Department,  the  transcript  shows 
that  the  defenaant  in  his  answer  alleged  that  the  payee  of 
the  note  in  suit  induced  defendant  to  execute  the  note  by 
fraudulent  and  false  representations  as  to  the  value  of  the 
mine  and  its  stock,  and  that  the  representations  were  made 
for  the  purpose  of  cheating  and  defrauding  defendant;  that 
he  represented  the  mine  and  its  stock  to  be  of  great  value, 
and  that  110,000  worth  of  ore  was  on  the  dump;  whereas,  in 
truth  and  in  fact,  the  stock  and  mine  were  of  no  value.  There 
was  evidence  given  hj  the  parties  relating  to  this  issue;  the 
evidence  was  conflictinc ;  the  Court  properly  instructed  the 
jury  re^dingit,  and  the  verdict  is  conclusive. 

Hearing  in^ank  denied. 

Depabtment  No.  1/ 


[Filed  August  26, 1880.] 

No.  6806. 

C.  E.  OBEEN,  Bespondent,  vs.  J.  CAMPBELL,  Appellant. 

(Se«  page  162  of  thiB  journal.) 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

McKune  dk  WeUt/y  for  respondent. 

MUton  Andros  and  Charles  FagCy  for  appellant. 

By  the  Court: 

Upon  the  authority  of  Hayes  vs.  GampbeU,  No.  6807,  judg- 
ment reversed,  and  cause  remanded  to  the  Superior  Court  of 
Sacramento  Coimty  for  a  new  trial. 
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Legal  FacetisB. 


"  I  SHALL  find  another  channel  for  my  article/'  said  the  author 
of  a  rejected  contribution.  *'  That's  right,"  was  the  answer  of 
the  courteous  magazine  editor.  **  The  British  Channel  would  be 
an  excellent  place  for  it." 

"  Pbisoneb,  I  now  advise  you  that,  instead  of  relying  upon  a 
new  trial,  or  the  intervention  of  friends,  or  the  interposition  of 
the^ Executive,  you  go  to  the  solitude  of  your  cell,  and  take  and 
read  that  Holy  Book,  wherein  you  will  learn  to  rely  upon  Him  who 
said:  **Come  unto  me,  all  ye  that  are  heavy  laden,  and  I  will — 
do  the  best  I  can  for  you."  His  Honor,  perceiving  a  smile 
spreading  over  the  faces  of  his  listeners,  remarked,  '*  or  words  to 
that  effect." 

The  following  document  was  drawn  up  by  a  lawyer  of  Joliet, 
m.,  and  signed  by  the  husband: 

*•  Received  from $10,  in  consideration  of  which  I  hereby 

renounce  all  right  and  title  to  my  lawful  wife;  and  from  this  day 

hencefoith  she  is  the  charge  of  the  said ,  and  forfeits  all 

claim  on  me  for  support." 

This  is  probably  the  style  of  divorce  obtained  by  the  adver- 
ments,  '^  Divorces  in  any  State  obtained  promptly  and  without 
publicity." 

The  Wbono  Leg. — There  was  an  eminent  sergeant-at-law  some 
years  ago  who  had  iL  cork  leg  that  was  a  triumph  of  artistic  de- 
ception. None  but  his  intimates  knew  for  certiun  which  was  the 
sham  limb.  A  wild  young  wag  of  the  "  outer  bar,"  who  knew 
the  sergeant  pretty  well,  once  thought  to  utilize  his  knowledge 
of  the  sergeant's  secret  to  take  in  a  green,  newly-fledged  young 
barrister.  The  sergeant  was  addressing  a  special  jury  at  West- 
minster in  his  usual  earnest  and  vehement  style,  and  the  wag 
whispered  to  his  neighbor:  "You  see  how  hot  old  Buzfuz  is 
over  nis  case;  I'll  bet  you  a  sovereign  I'll  run  this  pin  into  his 
leg  up  to  the  head,  and  he'll  never  notice  it,  he's  so  absorbed  in 
his  case.  He's  a  most  extraordinary  man  that  way."  This  was 
more  than  the  greenhorn  could  swallow,  so  he  took  the  bet. 
The  wag  took  a  large  pin  from  his  waistcoat,  and  leaning  for- 
ward drove  it  up  to  the  head  in  the  sergeant's  leg.  A  yell  that 
froze  the  blood  of  all  who  heard  it,  that  made  the  hair  of  the 
jury  stand  on  end  and  caused  the  Judge's  wig  to  fall  oflf,  ran 
through  the  Court.  "  By  Jove  I  it's  the  wrong  leg,  and  I've  lost 
my  money!"  exclaimed  the  dismayed  and  conscience  stricken 
wag,  quite  regardless  of  the  pain  he  had  inflicted  on  the  sergeant. 


htxlxt  ^u^t  ^m  l0ttm»l 


Vol.  VI.  October  9,  1880.  No.  7. 

Current  Topics. 

The  United  States  Supreme  Ooort  has  adopted  the  follow- 
ing rule  in  regard  to  briefs : 

"All  records  and  ar^ments  printed  for  the  nse  of  the 
Court  must  be  in  such  form  and  size  that  they  can  be  con- 
yenientlj  cut  and  bound,  so  as  to  make  an  ordinary  octayo 
yolume.  After  the  first  day  of  October,  1880,  the  Clerk  will 
not  receiye  or  file  records  or  arguments  intended  for  dis- 
tribution to  the  Judges  that  do  not  conform  to  the  require- 
ments of  this  rule." 

The  requisite  size  is  9x6}  inches. 

In  Connecticut,  next  October,  a  proposed  constitutional 
amendment  will  be  submitted  to  the  people,  which  declares 
that  the  Judges  of  the  Supreme  and  Superor  Courts  shall  be 
appointed  by  the  General  Assemby  upon  the  nomination  of 
the  Governor. 

Georgia  and  Iowa  have  passed  statutes  providing  for  the 
appointment  of  Commissioners  of  Immigration.  The  Georgia 
statute  is  the  better.  It  provides  for  the  dissemination  of 
correct  information  as  to  the  soil,  climate,  productions,  and 
resources  of  the  State.  It  directs  the  Commissioner  to  ar- 
range special  rates  of  transportation  for  immigrants,  and  to 
keep  in  his  office  a  registry  of  lands  for  sale,  and  of  persons 
who  desire  to  purchase  lands,  or  to  procure  employees  or 
employment.  The  same  State  has  also  enacted  a  usury  law, 
fixing  the  legal  rate  of  interest  at  eight  per  cent.,  and  declar- 
ing that  any  person  exacting  a  higher  rate  shall  forfeit  all 
interest. 

New  Hampshire  has  taken  action  upon  the  vexed  question 
of  taxation  of  church  property,  and  hereafter  all  churches  in 
that  State  valued  at  more  than  ten  thousand  dollars  must  pay 
taxes  upon  the  excess  of  their  valuation  over  that  sum. 
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Supreme  Court  of  California. 

In  Bank. 


[Filed  September  28,  1880.] 

No.   7414. 

W.  H.  BARTON,  Petitioner, 

vs. 

I.  S.  KALLOCH  ET  AL.,  Bespondents. 

CoNSTiTUTioNAii  Law — GoNSTBucTioN.  Ill  construing  a  conBtitntion,  as  any 
other  document,  we  mast  look  to  eTery  portion  of  it  bearing  on  the 
matter,  as  to  which  interpretation  is  required. 

CoMSTiTnnoNAii  OiTicEBs.  The  officers  holding  office  immediately  from  the 
Constitution  are  the  Legislative,  Executive,  and  Judicial,  with  others 
partaking  of  all  of  their  characteristics,  as  Bailroad  Commissioners. 
The  first  constitute  the  Senate  and  Assembly;  the  second,  the  (Gover- 
nor, Lieutenant  Governor,  Secretary  of  State,  Controller,  Treasurer, 
Attorney-General,  and  Surveyor-General;  the  third  provides  for  the 
Supreme  and  Superior  Court  Judges,  leaving  the  number  of  Justices 
of  the  Peace  to  the  Legislature.  Section  10  of  Article  XXII  refers 
only  to  those  officers  whose  terms  are  fixed  by  the  Constitution,  and 
not  to  all  officers  whose  terms  of  office  are  fixed  by  law. 

Offioxbs  of  Citt  and  CoimxY  op  San  Feancisco.  Are  not  officers  •*  pro- 
vided for"  in  the  Constitution.  They  are  left  to  be  provided  for  by 
the  Legislature,  which  has  the  entire  control  of  matters  relating  to 
county  officers. 

County  Officebs.  The  entire  control  of  the  matters  relating  to  county 
officers  is  vested  in  the  Legislature,  but  its  enactments  must  be  gen- 
eral and  uniform. 

J.  A,  Waymire  and  Walter  Van  Dyke^  for  petitioner. 
W.  T.  BaggeU,   C.  B.  Greathouse,   Clitus  Barbour^  J.   (7. 
Blacky  and  David  McClure,  for  respondents. 

Petition  for  writ  of  mandate. 
Thornton,  J.,  delivered  the  opinion  of  the  Court: 
The  q^uestion  presented  for  decision  in  this  case  is,  whether 
an  election  of  the  officers  of  the  City  and  County  of  San 
Francisco  is  required  by  law  to  be  held  in  the  year  1880.  If 
such  election  is  required,  the  writ  must  be  allowed,  secus  if 
not.  It  is  contend!ed  that  the  statute  law  requires  such  elec- 
tion; that  if  not  so  required  by  the  statutes  on  the  subject, 
it  is  by  the  provisions  of  the  Constitution.  These  conten- 
tions will  be  considered  in  the  order  stated.  By  the  first 
section  of  the  Act  of  the  Legislature,  approved  April  2,  1866 
(Stats,  of  1865-6,  718),  it  was  provided  as  follows:  "There 
shall  be  elected  hereafter  for  the  City  and  County  of  San  Fran- 
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cisGO  bj  the  qualified  electors  thereof,  at  the  times  herein- 
after mentioned,  and  in  the  manner  prescribed  by  law  for  the 
election  of  State  and  county  officers,  one  Mayor,  who  shall 
be  ex  officio  President  of  the  Board  of  Supervisors,  a  County 
Judge,  Police  Judge,  an  Attorney  and  Counselor,  Probate 
Judge,  District  Attorney,  Sheriff,  County  Clerk,  Recorder, 
Treasurer,  Auditor,  Tax  Collector,  Assessor,  Coroner,  Public 
Administrator,  Surveyor,  Superintendent  of  Common  Schools, 
Superintendent  of  Public  Streete,  Highways,  and  Squares, 
Chief  of  Police,  Harbor  Master,  and  State  Harbor  Commis- 
sioner." The  third,  fourth,  and  fifth  sections  of  the  Act  are 
as  follows:  "Section  3.  All  elections  for  city  and  county  offi- 
cers, except  as  provided  in  Section  2  of  this  Act,  shall  beheld 
in  said  ciiy  and  county  on  the  days  prescribed  by  law,  for 
holding  the  general  elections  throughout  the  State,  except  in 
the  years  when  no  general  election  is  provided  for  by  law, 
when  elections  for  city  and  county  officers  shall  be  held  on 
the  first  Wednesday  of  September  of  said  years."  (Section 
2  refers  te  County  Judge,  jProbate  Judge,  and  Police  Judge, 
who  are  te  be  elected  at  the  special  judicial  elections.)  "Sec- 
tion 4.  At  the  first  election  held  under  this  Act,  on  the  first 
Wednesday  of  September,-  1866,  and  at  the  election  held 
every  second  year  thereafter,  there  shall  be  elected  an  Attor- 
ney and  Counselor  for  said  city  and  county,  an  Auditor,  a 
Tax  Collector,  a  Public  Administrator,  a  Superintendent  of 
Public  Streets,  Hi^ways,  and  Squares,  a  Chief  of  Police, 
and  in  each  of  the  First,  Third,  Iifth,  Seventh,  Ninth,  and 
Eleventh  Wards  one  Supervisor  and  one  School  Director, 
who  shall  hold  their  offices  for  the  term  of  two  years  from 
and  after  the  first  Monday  of  December  subsequent  to  their 
election,  and  until  their  successors  are  elected  and  qualified." 
''  Section  5.  At  the  second  election  held  under  this  Act,  on 
the  day  of  the  general  election  held  in  the  year  1867,  and  at 
the  election  held  every  second  year  thereafter,  there  shall  be 
elected  a  Mayor,  who  shall  be  ex  officio  President  of  the  Board 
of  Supervisors,  a  District  Attorney,  a  Sheriff,  a  County 
Clerk,  a  Becorder,  a  Treasurer,  an  Assessor,  a  Coroner,  a 
Surveyor,  a  Superintendent  of  Common  Schools,  a  Harbor 
Master,  and  in  each  of  the  Second,  Fourth,  Sixth,  Eighth, 
Tenth,  and  Twelfth  Wards,  one  Supervisor  and  one  School 
Director,  who  shall  hold  their  offices  for  the  term  of  two 
years  from  and  after  the  first  Monday  of  December  subse- 
quent to  their  election,  and  until  their  successors  are  elected 
and  qualified. '^ 

By  the  first  section  of  the  Act  of  March  30,  1872  (Stats. 
1871-2,  729),  the  fourth  section  of  the  Act  of  April  2,  1866, 
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jttst  above  referred  to,   was  amended  so  as  to  read  as  fol- 
lows: 

"  Section  4.  At  the  general  election  to  be  held  in  the  year 
1873,  and  at  the  general  election  to  be  held  every  second 
year  thereafter,  there  shall  be  elected  an  Attorney  and  Coun- 
selor for  said  city  and  county,  an  Auditor,  a  Tax  Collector, 
a  Public  Administrator,  a  Superintendent  of  Public  Streets, 
Highways,  and  Squares,  a  Chief  of  Police,  a  Superintendent 
of  Common  Schools,  and  one  Fire  Commissioner,  and  for 
each  of  the  First,  Third,  Fifth,  Seventh,  Ninth,  and  Eleventh 
Wards  one  Supervisor  and  one  School  Director,  who  shall 
respectivelv  hold  their  offices  for  the  term  of  two  years  from 
and  after  the  first  Monday  of  December  next  subsequent  to 
their  election,  and  until  their  successors  are  elected  and 
qualified,  and  the  present  incumbents  of  the  respective  offices 
named  in  this  Act  shall  hold  their  offices  until  their  succes- 
sors are  elected  and  qualified." 

It  is  evident  that  the  effect  of  this  amendment  was  to  fix 
the  election  of  the  officers  of  the  city  and  county  named  in 
it  and  the  former  Act  all  on  the  same  dav,  and  in  an  odd- 
numbered  year.  No  doubt  the  object  of  the  Act  was  to 
bring  on  the  election  of  all  the  city  and  county  officers  at  the 
general  election,  which  was  at  that  time  held  on  the  odd- 
numbered  jears.  To  effect  this  the  terms  of  certain  officers 
(the  then  incumbents),  whose  successors  jvould  have  been 
elected  on  the  first  Wednesday  of  September,  1872  (when  no 
general  election  would  have  Deen  held),  were  extended  by 
the  provisions  pf  the  Act,  and  their  successors  were  to  be 
elected  in  1873.  [See  last  clause  of  Section  4  of  Act  of  1866, 
as  amended  by  Act  of  1872.]  These  officers  were  then  to 
be  elected  at  tne  general  election  to  be  held  in  1873,  and  at 
the  general  election  ta  be  held  every  second  year  thereafter 
by  virtue  of  Section  4  as  amended;  but  in  case  there  was  no 
general  election  in  such  years,  then  the  election  was  to  be 
held  by  virtue  of  Section  3,  above  cited,  of  Act  of  1866,  on 
the  first  Wednesday  of  September  of  said  years.  This  pro- 
vision of  Section  3  was  no  doubt  inserted  because  the  gen- 
eral election  only  occurred  once  in  four  years,  whereas  the 
election  for  the  city  and  county  officers  must  occur  every  two 
years,  and  probably  to  meet  the  case  which  might  occur  of  a 
change  in  the  law  of  the  State  by  which  the  general  election 
might  be  fixed  on  the  even-numbered  years.  In  the  event  of 
such  a  change  (which  was  made  by  an  Act  approved  April 
16,  1880,  fixing  the  day  of  the  general  election  tne  first  Mon- 
day of  November,  1880,  and  every  second  year  thereafter — 
see  amendment  of  1880  to  Section  1041,  Political  Co^e),  the 
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time  of  the  election  of  the  city  and  county  officers  was  still 
to  remain  as  fixed  by  Section  o  of  the  Act  of  1866,  on  the 
first  Wednesday  of  September  of  the  odd-numbered  years. 

The  foregoing  comprehend  all  the  statutes  relating  to  the 
matter  under  discussion,  to  which  our  attention  was  called 
on  the  argument,  or  which  we  have  been  able  to  find,  and  we 
see  nothing  in  the  statute  law  of  the  State  which  fixes  the 
day  of  the  election  of  the  officers  referred  to  on  any  day  in 
an  even-numbered  year. 

It  is  further  urged  upon  the  Court  that  the  Constitution 
makes  the  change,  and  requires  the  election  of  the  officers 
referred  to  to  be  held  this  year,  and  it  is  said  this  is  the  effect 
of  Section  10  of  Article  XXII  of  that  instrument.  That 
section  is  as  follows:  ''In  order  that  future  elections  in  this 
State  shall  conform  to  the  requirements  of  this  Constitution, 
the  terms  of  all  officers  elected  at  the  first  election  under  the 
same  shall  be  respectively  one  year  shorter  than  the  terms 
as  fixed  bv  law  or  bv  this  Constitution;  and  the  successors 
of  all  such  officers  snail  be  elected  at  the  last  election  before 
the  expiration  of  the  terms,  as  in  this  section  provided.  The 
first  officers  chosen,  after  the  adoption  of  this  Constitution, 
shall  be  elected  at  the  time  and  in  the  manner  now  provided 
by  law.  Judicial  officers  and  the  Superintendent  of  Public 
Instruction  shall  be  elected  at  the  time  and  in  the  manner 
that  State  officers  are  elected."  Now  it  is  argued  from  this 
section  that,  to  accomplish  the  purpose  intended  by  it,  which 
was  to  have  the  election  on  the  even-numbered  years,  and 
thus  to  save  expense,  ''the  terms  of  all  officers  elected  at  the 
first  election  under  the  same  should  be  respectively  one  year 
shorter  than  the  terms  fixed  by  law  or  this  Constitution,  and 
the  successors  of  all  such  officera  must  be  elected  at  the  last 
election  before  the  expiration  of  the  terms  as  in  this  section 

frovided."  That  the  officers  of  the  City  and  County  of  San 
'rancisco  were  elected  under  the  Constitution  in  1879;  that 
their  terms  were  two  years;  that  though  they  were  fixed  by 
law  they  were  shortened  one  year,  and  therefore  their  suc- 
cessors are  to  be  elected  at  the  general  election  for  this  year, 
which  is  the  last  election  before  the  expiration  of  those 
elected  in  1879.  This  point  was  earnestly  and  forcibly  urged, 
and  with  much  plausibility.  We  have  given  it  a  full  consid- 
eration— have  reached,  as  we  think,  a  satisfactory  conclusion 
upon  it,  the  reasons  for  which  we  shall  now  proceed  to  state. 
In  construing  a  constitution,  as  any  other  document,  we 
must  look  to  every  portion  of  it  bearing  on  the  matter,  as  to 
which  interpretation  is  required.  The  objective  of  all  con- 
struction is  to  arrive  at  the  thought  or  intention  of  the  par- 
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ties  framing  the  paper;  and  to  do  this  we  must  examine  all 
that  is  stated  in  it  bearing  on  the  subject  under  considera- 
tion, just  as  we  would  ascertain  the  meaning  of  what  a  per- 
son says  in  speaking.  It  would  be  manifestly  misleading  and 
unfair  to  consider  aportion  of  what  he  said.  Now  the  12th 
Section  of  Article  XXIT  provides  as  follows:  "This  Consti- 
tution shall  take  effect  and  be  in  force  on  and  after  the  4th 
day  of  July,  1879,  at  12  o'clock  meridian,  so  far  as  the  same 
relates  to  the  election  of  all  officers,  the  commencement  of 
their  t-erms  of  office,  and  the  meeting  of  the  Legislature.  Li 
all  other  respects,  and  for  all  other  purposes,  this  Constitu- 
tion shall  take  effect  on  the  1st  da^  of  January,  1880,  at  12 
o'clock  meridian."  It  is  provided  m  Section  zO  of  Article 
XX  as  follows  :  **  Elections  of  the  officers  provided  for  by 
this  Constitution,  except  at  the  election  in  the  year  1879, 
shall  be  held  on  the  even-numbered  years  next  before  the 
expiration  of  their  respective  terms.  The  terms  of 
such  officers  shall  commence  on  the  first  Monday  after 
the  first  day  of  January  next  following  their  election." 
The  officers  mentioned  in  these  sections  would  seem 
to  be  the  officers  whose  offices  are  created  by  the  Con- 
stitution itself.  AH  officers  in  the  State,  and  every  por- 
tion of  it,  of  every  grade,  derive  their  powers  from  the  Con- 
stitution in  the  sense  that  no  office  can  be  created  which 
violates  it,  as  an  unconstitutional  enactment  is  no  law.  But 
it  cannot  be  controverted  that  a  large  class  of  them  derive 
their  right  to  hold  office  immediately  from  the  Constitution, 
while  others  derive  such  right  immediately  through  the  con- 
stitutional action  of  bodies  or  tribunals  deriving  their  powers 
as  above.  Three  classes  of  these  officers  of  this  character 
are  mentioned  in  the  Constitution — viz..  Legislative,  Execu- 
tive, and  Judicial,  and  some  {)artakingof  all  of  these  charac- 
teristics, as  Railroad  Commissioners.  The  legislative  powers, 
under  the  limitations  expressed  in  the  instrument,  are  vested 
in  the  first  class,  constituting  the  Senate  and  Assembly. 
(Sec.  1,  Art.  IV.)  Members  of  the  Assembly  are  to  be  elected 
in  1879,  at  the  time  and  in  the  manner  provided  bv  law  when 
the  Constitution  was  adopted.  (Sec.  3,  Art.  IV.)  1?he  second 
election  of  members  of  the  Assembly,  after  the  adoption  of 
the  Constitution,  is  required  to  be  held  on  the  first  Tuesday 
after  the  first  Monday  in  November,  1880.  Thereafter  they 
ard  to  be  chosen  biennially,  and  their  term  of  office  is  to  be 
two  years,  and  such  election  shall  be  on  the  day  of  the  year 
just  mentioned,  unless  otherwise  ordered  by  the  Legislature. 
(Sec.  3,  Art.  IV.)  Senators  are  to  be  chosen  for  the  term  of 
four  years,  at  the  same  time  and  places  as  members  of  the 
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Assembly.  (Sec.  4,  Art.  IV.)  The  sessions  of  the  Legisla- 
ture are  to  commence  on  the  first  Monday  after  the  fii-st  day 
of  Jannary  next  succeeding  the  election  of  its  members,  and 
after  the  election  held  in  1880  shall  be  biennial,  unless  the 
Governor  shall  in  the  intei^m  convene  it  by  proclamation 
(Sec.  2,  Art.  IV.)  As  to  the  executive  officers :  The  Governor 
(Sec.  2,  Art.  V),  Lieutenant-Governor  (Sec.  15,  Art.  V), 
Secretary  of  State,  Controller,  Treasurer,  Attorney-General, 
and  Surveyor-General  (Sec.  17,  Art.  V),  shall  be  elected  at 
the  same  time  and  places  and  in  the  same  manner.  The  time 
fixed  is  when  the  members  of  the  Assembly  are  elected.  The 
terms  of  office  are  fixed  at  four  years,  and  until  their  succes- 
sors are  elected  and  qualified,  and  commence  on  the  first 
Monday  after  the  1st  day  of  January  subsequent  to  their 
election.     (See  section  just  cited.) 

As  to  judicial  officers,  it  is  provided  that  the  Chief  Justice 
and  Associate  Justices  of  the  Supreme  Court  shall  be  elected 
at  the  times  and  places  at  which  the  State  officers  are  elected 
(Sec.  3,  Art.  VI);  the  Judges  of  the  Superior  Courts  at  the 

general  State  election  ([Sec.  6,  Art.  VI).  In  this  section 
lere  is  a  special  provision  that  the  first  election  of  these 
Judges  (as  there  is  of  the  Judges  of  the  Supreme  Court  in 
Secti^on  3)  shall  take  place  at  the  first  general  election  held 
after  the  adoption  and  ratification  of  the  Constitution.  The 
terms  of  these  officers  are  fixed  by  the  sections  of  Article  VI 
referred  to,  their  terms  to  commence  on  the  same  day  as  the 
officers  before  mentioned.  By  Section  14,  Article  VI,  the 
Legislature  is  authorized  to  provide  for  the  election  of  a 
Clerk  of  the  Supreme  Court,  and  shall  fix  by  law  his  duties 
and  compensation,  etc.  The  Legislature  is  authorized  to 
determine  the  number  of  Justices  of  the  Peace  to  be  elected 
in  townships,  incorporated  cities  and  towns,  and  cities  and 
counties,  and  shall  fix  by  law  their  powers,  duties,  and  re- 
sponsibilities. Their  term  is  not  fixed  by  the  Constitution, 
but  they  are  to  be,  as  regards  the  first  election,  as  are  all 
other  judicial  officers  elected  at  the  time  and  in  the  manner 
that  State  officers  are  to  be  elected.  (Sec.  10,  Art.  XXII.) 
The  above  mentioned  judicial  officers  are  named  among  those 
in  which  the  judicial  power  is  vested.  (Sec.  1,  Art.  Vl.) 

A  Superintendent  of  Public  Instruction  shall,  at  each 
Kubematorial  election  after  the  adoption  of  the  Constitution, 
be  elected.  (Sec.  12,  Art.  IX.)  It  is  provided  also  in  Section 
10,  Article  XXII,  that  he  shall  be  elected  at  the  time  and  in 
the  manner  that  State  officers  are  elected.  His  term  is  not 
expressly  fixed  by  the  Constitution.  A  Superintendent  of 
Schools  for  each  county  shall  be  elected  at  each  gubema- 
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toriaJ  election.  fSec.  3,  Art.  IX.)  The  Constitution  does 
not  expressly  fix  nis  term  of  office.  By  the  j)royisions  of 
Section  22  of  Article  XXII,  three  Railroad  Commissioners  are 
to  be  elected  at  the  gubernatorial  election,  whose  term  of 
office  is  to  be  four  years.  Their  term  commences  on  the 
same  day  a^  that  of  the  Goyernor.  Four  members  of  the 
State  Board  of  Equalization  are  required  to  be  elected  at  the 
general  election  in  1879,  whose  term  of  office,  after  those 
first  elected,  is  to  be  for  four  years.  (Sec.  9,  Art.  XIII.)  The 
Constitution,  does  not  expressly  fix  the  terms  of  the  Board 
who  are  fii*st  elected. 

It  will  thus  be  seen  that,  in  addition  to  the  special  provi- 
sions requiring  the  election  of  the  officers  provided  for  m  the 
Constitution,  to  be  held  at  the  general  election  in  the  year 
1879,  there  is  a  general  provision  applicable  to  all  of  them  in 
Section  20  of  Article  XX,  requiring  that  (except  as  regards 
the  election  in  1879)  the  election  of  such  officers  shall  be 
held  on  the  even-numbered  years.  The  reason  for  the  inser- 
tion of  this  last  requirement  was,  no  doubt,  to  make  such 
elections  conform  to  the  time  of  ihe  election  of  Bepresenta- 
tives  in  Congi'ess  and  the  Electors  for  President  and  Vice- 
President  under  the  Federal  laws.  A  further  conformity  at 
once  appeared  to  be  necessary.  As  the  State  officers  were  to 
be  elected  on  the  odd-numbered  year,  1879,  and  their  terms 
of  office,  both  by  the  special  provisions  of  the  Constitution 
and  the  general  provision  of  Section  20,  Article  XX,  were  to 
commence  on  the  first  Monday  after  the  first  day  of  January 
following  their  election,  and  their  successors  were  to  be 
elected  on  the  even-numbered  years  next  before  the  expira- 
tion of  the  terms  of  their  predecessors  in  office,  as  provided 
in  the  section  just  referred  to,  such  election  of  those  suc- 
cessors would  occur  more  than  a  year  before  the  terms  of 
their  predecessors  had  ended.  Now,  to  make  such  election 
conform  to  this  requirement,  so  that  the  election  of  their 
successors  should  take  place  the  same  year  at  the  end  of 
which  the  terms  closed,  it  was  necessary  to  shorten  the  terms 
of  such  officers  one  year,  and  this  was  done  by  Section  10  of 
Article  XXTT.  This  was  intended  to  bring  ai)out  such  con- 
formity, and  effected  it  in  the  manner  prescribed  in  the  last 
named  section,  by  shortening  the  terms  of  the  officers  re- 
quired to  be  elected  in  1879  one  year. 

The  officers  referred  to  in  Section  20  of  Article  XX,  and 
those  referred  to  in  Section  10  of  Article  XXII,  are  the 
same  officers,  and  both  sections  refer  to  officers  mentioned 
in  the  previous  portion  of  the  Constitution,  which  were  re- 
quired to  be  elected  at  the  general  election  in  1879.     Now, 
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it  is  said  that  Section  10  of  Article  XXII  refers  to  officers 
whose  terms  are  fixed  hy  law,  as"  well  as  those  fixed  by  the 
Gonstitation;  and  that  all  the  terms  of  the  officers  are  fixed 
in  the  Constitution,  except  that  of  Clerk  of  the  Supreme 
Court;  that  some  effect  is  to  be  given  to  this  requirement  us 
to  officers  whose  terms  are  fixed  by  law;  and  if  effect  is  given 
to  it,  it  must  refer  to  the  officers  of  this  city  and  county,  and  of 
counties  the  terms  of  which  are  fixed  by  the  statute  laws  of 
the  State.  We  think  that,  in  assuming  that  the  terms  of  all  the 
officers  referred  to,  except  the  Clerk  of  the  Supreme  Court, 
are  fixed  in  the  Constitution,  the  counsel  for  tne  petitioner 
have  fallen  into  an  error.  The  terms  of  the  Justices  of  the 
Peace  are  not  mentioned  at  all.  In  fact,  the  terms  of  these 
officers  were  fixed  by  law,  and  so  fixed  that  the  shortening 
of  the  term  one  year  in  each  case  would  brin^  the  elections 
of  their  successors  to  conform  to  the  requirement  of  the 
Constitution  that  such  election  would  fall  on  the  even-num- 
bered years.  Viewing  the  officers  of  the  City  and  County 
of  San  Francisco  as  county  officers,  they  are  not  the  officers 
referred  to  in  the  section  of  the  Constitution  relied  on. 
(Sec.  20,  Art.  XXII.)  Such  officers  are  not  the  officers 
"  provided  for  "  in  the  Constitution.  They  are  left  to  be  pro- 
vided for  by  the  Legislature,  with  the  most  ample  powers  to 
do  so.  This  will  be  seen  by  examining  a  few  sections  in 
Article  XI  in  relation  to  **  cities,  counties,  and  towns."  Of 
these  sections,  Section  1  provides  that  ''the  several  counties, 
as  they  now  exist,  are  hereby  recognized  as  legal  subdivisions 
of  the  State."  Section  4  provides  that  "  the  Legislature 
shall  establish  a  system  of  county  governments  which  shall 
be  uniform  throughout  the  State,  and  by  general  laws  shall 
provide  for  township  organization,"  etc.  Section  5  is  in 
these  words:  ''The  Legislature,  by  general  and  uniform 
laws,  shall  provide  for  the  election  or  appointment,  in  the  sev- 
eral counties,  of  Boards  of  Supervisors,  Sheriffs,  County 
Clerks,  District  Attorneys,  and  such  other  county,  township, 
and  municipal  officers  as  public  convenience  may  require; 
and  shall  prescribe  their  duties  and  fix  their  terms  of  office. 
It  shall  regulate  the  compensation  of  all  such  officers  in  pro- 
portion to  their  duties,  and  for  this  purpose  may  classify  the 
counties  by  population ;  and  it  shall  provide  for  the  strict 
accountability  of  county  and  township  officers  for  all  fees 
which  may  be  collected  by  them,  and  for  all  public  and  mu- 
nicipal moneys  which  may  be  paid  to  them  or  officially  come 
into  their  possession." 

From  this  it  is  apparent  that  the  entire  control  of  the  mat- 
ters relating  to  county  officers  is  vested  in  the  Legislature, 
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with  the  restriction  that  its  enactments  in  relation  to  them 
shall  be  general  and  uniform.  It  can  provide  for  the  election 
or  appointment  of  the  ofScers  named,  in  the  several  counties, 
and  of  such  other  county,  township,  or  municipal  officers  as 
public  convenience  may  require,  and  may  prescribe  their 
duties,  fix  their  terms  of  office,  and  regulate  their  compen- 
sation. Such  officers  are  to  be  provided  for  by  the  Legisla- 
ture, in  the  exercise  of  the  powers  vested  by  the  sections  re- 
ferred to.  It  c»Q  fix  their  terms  at  one,  or  two,  or  three,  or 
four  years.  It  ma^  be  added  here  that  the  Le^slature  did 
attempt  to  act  on  this  subject,  and  fix  the  elections  of  such 
officers  on  the  even-numbered  years;  but  their  action  was 
declared  void  in  Leonard  vs.  January^  opinion  filed  Au- 
gust 30,  1880. 

Treating  the  officers  referred  to  in  the  petition  as  city 
officers  or  city  and  county  officers,  the  provisions  of  Sec- 
tions 7  and  8  of  Article  Xl  show  that  they  are  not  preceded 
by  the  Constitution.  This  matter  is  left  to  the  Legislature 
to-  be  regulated  bv  general  laws,  or  the  local  authorities  act- 
ing under  general  laws,  or  it  may  be  in  the  case  of  the  City 
and  County  of  San  Francisco,  by  the  action  of  the  corpora- 
tion under  Section  8  of  this  article.  (See  Desmond  vs.  Vtinn^ 
opinion  filed  June  21,  1880.) 

There  is  another  view  which  shows  that  the  section  re- 
ferred to  does  not  embrace  the  officers  in  (juestion.  The 
terms  of  such  officers  chosen  at  the  first  election  referred  to 
in  the  Constitution  are  to  commence  on  the  first  Monday 
after  the  1st  day  of  January,  1880.  That  is  not  the  case 
with  the  officers  in  question,  as  was  held  in  the  case  of  the 
County  Clerk,  one  of  them.  (See  i?^  re  Stuart,  53  Cal.  745.) 
We  have  no  doubt  of  the  ruling  in  that  case,  and  by  a  parity 
of  reasoning  the  same  conclusion  must  be  reached  as  to  the 
other  officers  of  the  city  and  county.  The  decision  in  Stuart's 
case  applies  with  all  its  force  to  each  and  every  one  of  them. 
The  terms  of  those  officers  commenced,  as  Stuart's  did,  on 
the  first  Monday  in  December  following  the  election.  By 
the  general  law,  all  county  and  township  officers,  except  ju- 
dicial officers  and  Assessors,  are  to  be  elected  at  the  general 
election  in  1873,  and  every  two  years  thereafter.  (Political 
Code,  4109.)  The  term  of  Supervisors  is  three  years.  (Po- 
litical Code,  4024.)  The  counties  are  arranged  in  three 
classes.  The  first  class  has  seven,  the  second  five,  and  the 
third  three  Supervisors.  (Political  Code,  4022.)  In  counties 
of  the  third  class,  one  Supervisor  is  to  be  elected  each  year 
at  the  general  election  when  it  occurs,  and  on  the  correspond- 
ing day  of  the  alternate  year  when  no  general  election  oc- 
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ours.  In  the  counties  of  the  first  and  second  classes,  a  num- 
ber of  Supervisors,  as  nearly  equal  as  may  be,  to  be  deter- 
mined by  the  Board,  are  elected  every  year  at  the  same  times 
as  specified  herein  for  counties  of  the  third  class.  (Political 
Code,  Sec.  4111.)  There  are  special  laws  for  some  of  the 
counties,  which  were  referred  to  on  the  argument.  If  the 
terms  of  these  officers  are  shortened  one  year,  the  election 
of  their  successors  must  occur  in  the  odd-numbered  years. 
Having  been  elected  in  1879,  shortening  the  term  of  such 
officers  one  year,  the  election  of  their  successors  must  be 
held  in  1881 ;  for  it  must  be  recollected  that  in  the  same  sen- 
tence of  Section  10,  Article  XXII,  referred  to  and  relied  on 
by  plaintiff,  it  is  provided  that  the  election  of  the  successors 
of  the  officers  referred  to  in  it  must  be  held  at  the  last  elec- 
tion before  the  expiration  of  the  terms  shortened  by  one 
{ear.  If  then  they  cannot  be  in  1881,  they  would  have  to 
6  chosen  more  than  a  year  before  the  terms  of  their  prede- 
cessors end.  This  certainly  was  not  intended.  It  would  be 
a  carious  problem  to  ascertain  when  the  successor  to  an  offi- 
cer whose  term  is  one  year,  when  shortened  by  one  year,  is 
to  be  elected.  Carrying  out  the  view  urged  upon  us,  he 
would  have  to  be  elected  at  the  same  time  with  his  predeces- 
sor, and  this  would  be  to  introduce  a  system  of  rotation  in 
office  novel  and  unprecedented.  The  foregoing  considera- 
tions convince  us  that  the  provisions  of  the  section  relied  on 
(Sec.  10,  Art.  XXII)  do  not  refer  to  the  officers  of  the  City 
and  County  of  San  Francisco.  The  Police  Judge  is  one  of 
such  officers.  (Uiidiaa  vs.  Morrill,  22  Cal.  473;  Pcopfe  vs. 
ProvineSy  34  Cal.  520.)  We  have  fully  considered  the  his- 
tory of  tiie  action  of  the  Convention  in  relation  to  the  sec- 
tion just  referred  to,  as  it  was  disclosed  to  us  upon  the  argu- 
ment. The  vote  of  rejection  on  the  proposition  to  exclude 
county  officers  from  this  section  may,  and  doubtless  was,  had 
on  the  ground  that  it  did  not  refer  at  all  to  such  officers — that 
it  did  not  include  them.  As  to  the  address  to  the  voters  of 
the  State  adopted  by  the  Convention,  its  reference  to  the 
effect  of  the  Constitution,  in  diminishing  the  number  of  the 
elections  to  be  held,  and  thus  saving  expense,  many  who 
voted  for  it  may  have  supposed  that  this  would  be  brought 
about  by  the  action  of  the  Legislature  in  causing  the  elec- 
tion of  county  officers  to  be  held  on  the  even-numbered  years 
at  the  time  of  the  general  election  in  those  years.  The  indi- 
rect as  well  as  the  direct  effect  of  the  Constitution  may  have 
been  referred  to.  If  we  are  correctly  informed  of  tne  cir- 
cumstances under  which  this  address  was  adopted,  it  is 
entitled  to  but  little  weight  in  construing  the  Constitution. 
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especially  in  such  a  case  as  this,  where  a  full  examination  of 
the  provisions  of  the  instrument  leave  no  doubt  as  to  its 
meaning.  We  are  convinced  that  the  conclusion  above  stated 
is  correct,  and,  acting  upon  this  conviction,  our  judgment  is 
that  the  writ  asked  for  must  be  denied. 
I  concur:  Sharpstein,  J. 


CONOURRING  OPINION. 

I  concur  in  the  judgment  and,  in  the  main,  in  the  opinion 
of  Mr.  Justice  Thornton.  The  only  section  of  the  Constitu- 
tion which,  in  terms,  requires  any  elections  to  be  held  on  the 
even-numbered  years  is  Section  20  of  Article  XX,  which  is 
in  these  words:  "  Elections  of  the  officers  provided  for  by  this 
Constitution,  except  at  the  election  in  the  year  1879,  shall  be 
held  on  the  even-numbered  years  next  before  the  expiration  of 
their  respective  terms.  The  terms  of  such  officers  shall  com- 
mence on  the  first  Monday  after  the  first  day  of  January  next 
following  their  election.'  The  Constitution  does  not  say 
that  tJbie  election  of  all  officers  shall  be  held  on  the  even- 
numbered  years,  with  the  exception  stated,  namely — ^the  elec- 
tion in  1879 — but  only  that  the  election  of  the  officers  ''pro- 
vided/orby  this  Constitution''  shall  be  held  on  such  even- 
numbered  years.  Who  are  the  officers  referred  to  as  being 
officers  whose  election  is  "provided  for  by  this  Constitu- 
tion ?"  In  the  Stuart  case^  53  Cal.  745,  that  question  was 
answered  by  the  unanimous  opinion  of  the  late  Supreme 
Court  in  these  words:  ''  We  think  that  these  are  not  munici- 
pal, county,  or  township  officers  chosen  in  1879,  but  State 
officers,  such  as  the  Governor  and  the  other  officers  who  con- 
stitute the  Executive  Department  of  the  State  Government. 
These  are  officers  whose  election  is  absolutely  provided  for  * 
by  the  Constitution  itself.  But  as  to  the  terms  of  municipal, 
county,  and  township  officers,  another  and  distinct  and 
utterly  inconsistent  provision  is  found  in  the  new  Constitu- 
tion. We  refer  to  Section  5  of  Article  XI."  That  section  is 
as  follows:  ''The  Legislature,  by  general  and  uniform  laws, 
shall  provide  for  the  election  or  appointment,  in  the  several 
counties,  of  Boards  of  Supervisors,  Sheriffs,  County  Clerks, 
District  Attorneys,  and  such  other  county,  township,  and 
muuicipal  officers  as  public  convenience  may  require,  and 
shall  prescribe  their  duties  and  fix  their  terms  of  office.  It 
shall  regulate  the  compensation  of  all  such  officers  in  pro- 
portion to  duties,  and  for  this  purpose  may  classify  the  coun- 
ties by  population,  and  it  shall  provide  for  the  strict  accotmt- 
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abiliiy  of  county  and  township  officers  for  all  fees  which  may 
be  collected  by  them,  and  for  all  public  and  municipal 
moneys  which  may  be  paid  them,  or  officially  come  into  their 
possession. "  By  this  section  the  Constitution  has,  in  ex- 
press terms,  committed  to  the  Legislature  the  power  to  pro- 
yide  hj  general  and  uniform  laws  for  the  election  or  appoint- 
ment, in  the  several  counties,  of  Boards  of  Supervisors, 
Sheriffs,  County  Clerks,  District  Attorneys,  and  such  other 
county,  township,  and  municipal  officers  as  public  conve- 
nience may  require,  and  has  also  committed  to  the  Legislature, 
the  power  to  fix  their  terms  of  office.  The  question  whether 
the  county,  township,  and  municipal  officers  should  be 
elected  at  all  was  left  to  the  determination  of  the  Legislature 
for  it  is  expressly  empowered  to  provide  for  their  election  or 
appointment,  and  in  either  event  to  fix  their  ierms  of  office. 
The  exercise  of  this  power  by  the  Legislature  is  entirely  con- 
sistent with  Section  20  of  Article  X3l,  as  construed  in  In  re 
Stuart,  supra,  and  in  the  opinion  of  Mr.  Justice  Thornton, 
but  would  be  utterly  irreconcilable  with  that  section  if,  in- 
stead of  its  own  unambiguous  language — "elections  of  the 
of^aers  provided  for  by  this  Constitution,'*  etc. — it  be  made  by 
constructio.n  to  read:  "Elections  of  all  officers,  Staie,  county, 
township,  and  municipal,  except  at  the  election  in  the  year 
1879,  shall  be  held  on  the  even-numbered  years,"  etc.  To 
adopt  the  view  contended  for  by  the  petitioner,  the  Court 
would,  in  effect,  be  obliged  to  make  this  radical  change  in 
the  language  of  the  Constitution.  Not  only  have  we  no 
pQwer  to  do  this,  but  the  result  would  be  to  bring  about  the 
conflict  already  pointed  out.  On  the  other  hand,  b^  reading 
Section  20  of  Article  XX,  according  to  the  natural  import  of 
its  own  language,  the  various  provisions  of  the  Constitution 
are  consistent  and  harmonious,  and  it  is  our  duty  so  to  con- 
strue it.  Section  10,  Article  XXII  (of  the  Schedule)  ob- 
viously refers  to  the  officers  mentioned  in  Section  20,  Article 
XX — the  purpose  being,  as  the  section  itself  declares,  to 
make  the  future  elections  in  this  State  conform  to  the  re- 
quirements of  the  Constitution.  If  the  words  "  all  officers," 
in  Section  10  of  the  Schedule,  mean,  as  is  claimed  by  the 
petitioner,  all  State,  county,  township,  and  municipal  officers, 
then  it  must  be  conceded  that  we  can  read  it  as  if  the  names 
of  the  various  officers  were  inserted  in  the  place  of  the 
words  **aH  officers"  Section  10  of  the  Schedule  would  then 
read  in  this  way:  "In  order  that  future  elections  of  this 
State  shall  conform  to  the  requirements  of  this  Constitution, 
the  terms  of  Governor,  Lieutenant-Governor,  etc..  Sheriffs, 
County  Clerks,  District  Attorneys,  Tax   Collectors,  County 
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Recorders,  Boards  of  Supervisors,  etc.,  elected  at  the  first 
election  under  the  same  shall  be  respectively  one  year 
shorter  than  the  terms  as  fixed  by  law  or  by  this  Constitu- 
tion; and  the  successors  of  all  such  officers  shall  be  elected 
at  the  last  election  before  the  expiration  of  the  terms  as  in 
this  section  provided, "  etc.  What  then  becomes  of  Section 
5  of  Article  XI  ?  *'  The  Legislature,  by  general  and  uniform 
laws,  shall  provide  for  the  election  or  appointment,  in  the 
several  counties,  of  Boards  of  Supervisors,  Sheriffs,  County 
Clerks,  District  Attorneys,  and  such  other  county,  township, 
and  municipal  officers  as  public  convenience  may  require, 
and  shall  prescribe  their  duties  and  fix  their  terms  of  office." 
Suppose  the  last  Legislature  had  provided  that  there  should 
no  longer  be  any  County  Becoraers  or  Tax  Collectors,  or 
that  all  county  officers  should  be  thereafter  appointed^  and 
that  none  of  them  should  be  elected,  as  it  clearly  had  the 
power  to  do  under  Section  5  of  Aiiicle  XI,  how,  if  Section 
10  of  the  Schedule  refers  to  county,  township,  and  munici- 
pal officers,  could  such  action  on  the  part  of  the  Legislature 
be  reconciled  with  that  part  of  Section  10  of  the  Schedule, 
which  declares  that  *'the  successors  of  all  such  officers  (as  are 
elected  in  1879)  shuU  be  elected  at  the  last  election  before  the  ex- 
piration  of  the  terms  as  in  this  section  provided  ?"  It  is  plain 
that  by  construing  Section  10  of  the  Schedule  as  applicable 
to  county,  township,  and  municipal  officers,  there  would 
arise  an  irreconcilable  conflict  between  it  and  Section  5  of 
Article  XI;  whereas,  by  construing  it  as  applicable  to  the 
officers  mentioned  in  Section  20  of  Article  XX,  which,  as 
already  said,  is  the  only  section  in  the  Constitution  requiring 
any  elections  to  be  held  on  the  even-numbered  years,  there 
is  no  conflict  whatever.  It  may  have  been,  and  probably 
was,  contemplated  by  the  framers  of  the  Constitution,  that 
when  the  Legislature  should  provide  for  the  election  of 
county,  township,  and  municipal  officers,  it  would  requii'e 
such  elections  to  be  held  upon  the  even-numbered  years. 
Whether  the  Legislature,  when  it  shall  act,  must  do  so,  is  a 
question  not  before  us  in  this  case.  As  yet  the  Legislature 
has  not  acted  at  all.  Boss,  J. 

I  concur  in  the  judgment  and  in  the  opinion  of  Mr.  Jus- 
tice Boss.  MORBISON,  C.  J. 

I  concur  in  the  judgment  and,  in  the  main,  in  the  views 
expressed  by  Mr.  Justice  Thornton  and  Mr.  Justice  Boss. 
I  do  not,  however,  assent  to  the  proposition  that  the  Legis- 
lature, under  the  present  Constitution,  has  power  to  deprive 
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the  people  of  a  county  or  township  of  the  choice  of  every 
coaBty  or  township  officer.  Such  a  construction  would  go  far 
to  destroy  many  ot  the  provisions  of  the  instrument  evidently 
intended  to  secure  local  self-government,  with  reference 
to  many  matters  of  great  concern,  to  the  people  of  the  differ- 
ent territorial  subdivisions  of  the  State.  In  my  opinion  full 
force  and  effect  can  be  given  to  Section  6  of  Article  XI  by 
construing  it  as  authorizing  a  system  by  which  some  of  the 
county  and  township  officers  shall  be  elected,  and  the  others 
appointed  by  those  elected.  Thus  it  would  seem  a  reasona- 
ble and  proper  mode  of  carrying  into  effect  the  purpose  and 
design  of  tne  Constitution  {L  6.,  that  the  people  of  each 
locality  shall  be  assured  the  ri^ht  of  self-government,  with 
reference  to  matters  of  special  interest  to  them),  to  provide 
that  Supervisors — on  whom  is  usually  conferred  legislative 
and  quasi  legislative  power  in  the  counties — should  be 
elected,  and  that  they  should  appoint  certain  other  county 
officers;  and  so,  that  the  boards  of  township  trustees — or 
boards  of  any  other  name — who  may  be  empowered  to  make 
"prudential  rules  and  regulations"  operative  within  the  town- 
snip — themselves  elected — should  appoint  the  township  officers, 
whose  duties  are  to  be  ministerial  only.  The  foregoing 
does  not,  in  my  view,  materially  weaken  the  argument  in 
favor  of  the  conclusion  reached  by  a  majoritv  of  the  Court — 
a  conclusion  to  which  I  assent.  McKinstry,  J. 

I  think  that  all  State  and  county  officers  who  were  elected 
under  the  Constitution,  at  the  first  election  held  under  it,  in 
1879,  hold  their  offices  subject  to  the  provisions  of  Section 
20,  Article  XX,  and  Section  10,  Article  XXII,  of  the  Con- 
stitution, and  that  such  terms  of  office  as  were  fixed  by  the 
Constitution,  or  by  the  law  sis  it  existed  at  the  time  of  the 
first  election,  were  made  one  year  shorter,  for  the  purpose 
of  making  all  officers  elective,  in  the  future,  at  elections  to 
be  held  on  even-numbered  years.  To  ^ive  to  these  sections 
of  the  Constitution  any  other  constructions  will,  in  my  judg- 
ment, disturb  the  harmony  of  the  system  of  elections 
intended  to  be  established  by  the  Constitution;  and  instead 
of  shortening  one  year  the  terms  of  all  officers  elected  in 
1879,  as  was  expressly  intended,  an  opposite  result  will  be 
attained. 

The  provisions  referred  to  apply  to  all  elective  officers, 
except  municipal.  Municipal  elections  are  regulated  bv  the 
respective  charters  of  the  municipalities,  under  whic6  the 
municipalities  must  continue  to  work  until  changed  by  the 
Legislature.     By  Section  6,  Article  XI,  of  the  Constitution, 
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power  has  been  conferred  upon  the  Legislature  to  bring  the 
terms  of  officers  and  the  election  of  all  officers — county, 
township,  and  municipal — ^into  harmony  with  the  constitu- 
tional requirements  of  Articles  XX  and  XXII.  But,  as  this 
Court  has  decided,  the  Legislature  has  failed  to  exercise 
the  power  conferred  upon  it,  by  the  passage  of  a  general 
and  uniform  law  fixing  the  terms  of  officers,  and  providing 
for  the  election  of  all  such  officers  at  the  same  election, 
throughout  the  towns,  cities,  and  counties  of  the  State,  there- 
fore the  election  of  municipal  officers  in  the  city  and  county 
of  San  Francisco  is  still  regulated  by  the  provisions  of  the 
Consolidation  Act;  and  as  it  appears  by  the  petition  that  the 
Board  of  Election  Commissioners  have  refused  only  to  order 
the  printing  of  tally  lists  necessary  for  an  election  of  munu 
cipcU  officers,  I  concur  in  the  judgment  that  the  application 
for  a  writ  of  mandamus  should  be  denied.  McKee,  J. 


DISSENTING  OPINION. 

Although  there  is  ambiguity  in  the  provisions  of  the  Con- 
stitution relating  to  elections,  and  some  of  the  officers 
created  and  authorized  bv  it,  yet  there  is  enough  in  it  from 
which  to  ascertain  the  will  of  the  people  in  adopting  it.  It 
is  evident  that  the  people  did  not  deem  it  wise  to  continne 
the  system  theretofore  prevailing  of  frequent  elections.  It 
is  evident,  too,  that  they  intended  that  the  new  system 
should  be  cU  once  entered  upon  ;  that  the  old  system  should 
then  and  there  stop,  laws  then  in  force  being  retained  only 
as  supplying  machinery  until  the  Legislature  should  enact 
perfectly  fitting  laws.  By  Section  12,  Article  XXII,  the 
Constitution  took  effect  July  4,  1879,  at  12  o'clock  M.,  so  far 
as  the  same  relates  to  the  election  of  all  officers^  the  commence- 
ment of  their  terms  of  office,  and  the  meeting  of  the  Legisla- 
ture. 

Section  20,  Article  XX,  reads  :  ''Elections  of  the 
officers  provided  for  by  this  Constitution,  except  at  the  elec- 
tion in  tne  year  eighteen  hundred  and  seventy-nine,  shall  be 
held  on  the  even-numbered  years  next  before  the  expiration 
of  their  respective  terms.  The  terms  of  such  officers  shall 
commence  on  the  first  Monday  after  the  first  day  of  January 
next  following  their  election."  Section  10,  Article  XXIl, 
provides  that,  ''  in  order  that  future  elections  in  this  State 
shall  conform  to  the  requirements  of  the  Constitution,  the 
terms  of  all  officers  elected  at  the  first  election  under  the 
same  shall  be  respectively  one  year  shorter  than  the  terms 
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as  fixed  by  law  or  by  this  Constitution,  and  the  successors  of 
all  such  officeiB  shall  be  elected  at  the  last  election  before 
the  expiration  of  the  terms  as  in  this  section  provided.  The 
first  oflScers  chosen  after  the  adoption  of  this  Constitution 
shall  be  elected  at  the  time  and  in  the  manner  now  provided 
by  law.  Judicial  oflBicers  and  the  Superintendent  of  Public 
Instruction  shall  be  elected  at  the  time  and  in  the  manner 
that  State  ofi&cers  are  elected.'* 

Thus  it  is  apparent  that  aU  eleciiona  for  all  offkera  in  this 
State  from  and  after  July  4,  1879,  were  and  are  to  be  held 
as  follows  :  The  first  set  of  ofi&cers,  at  the  general  election 
in  1879,  and  thereafter  in  the  even-numbered  years.  It  is 
also  apparent  that  the  Constitution  undertook  to  and  did 
provide  for  a  uniform  system  for  the  commencement  of  the 
terms  of  all  officers — ^viz.,  on  the  first  Monday  after  the  first 
day  of  January  next  following  their  election.  When  the 
Constitution  says  ** future  elections,"  "elections  of  the  offi- 
cers provided  for  by  this  Constitution,"  "all  officers,"  and 
**  the  successors  of  all  such  officers,"  I  think  that  the  people, 
in  adopting  the  Constitution,  intended  to  express  and  did 
express  the  view  above  indicated.  Now  let  us  see  what 
officers  are  provided  for  by  the  Constitution  ;  and  it  will  be 
observed,  in  that  regard,  that  the  language  is  "elections  of 
officers  provided  for,"  not  elections  provided  for.  The  fol- 
lowing officers  are  expressly  named  :  Members  of  the  As- 
semblv,  who  "  shall  be  elected  in  the  year  1879,  and  on  the 
first  Tuesday  after  the  first  Monday  in  November,  1880,  and 
every  two  years  thereafter;"  Senators,  Governor  and  Lieu- 
tenant-Governor, Secretary  of  State,  Controller,  Treasurer, 
Attorney-General,  and  Surveyor-General ;  Justices  of  the 
Supreme  Court,  Superior  Judges  and  Justices  of  the  Peace  ; 
Beporter  of  the  decisions  of  the  Supreme  Court ;  Superin- 
tendent of  Public  Instruction  and  County  Superintendents 
of  Schools ;  Bailroad  Commissioners  ;  State  Board  of  Equal- 
ization ;  Clerk  of  the  Supreme  Court;  Boards  of  Supervi- 
sors, Sheriflfs,  County  Clerks,  District  Attorneys,  and  Superior 
Goart  Commissioners.  In  addition  to  the  foregoing  county 
officers,  the  Legislature  is  directed  to  provide  for  the  elec- 
tion or  appointment  of  such  other  county,  township,  and 
monieipal  officers  as  public  convenience  may  require. 

At  first  view  it  would  seem  that  the  provisions  of  the  Con- 
stitution relating  to  the  Clerk  of  the  Supreme  Court,  and  the 
county,  township,  and  municipal  officers,  reading,  as  they  do, 
that  the  Legislature  shall  provide,  etc.,  referred  to  subse- 
quent action  of  the  Legislature.  There  would  be  much  force 
m  that  suggestion  were  it  not  for  the  fact  that  laws  were 
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already  in  existence  relating  to  those  officers,  and  that  bj  the 
instrument  itself  snch  laws  remain  in  force  where  consistent 
with  the  instrument ;  and  therefore,  until  action  by  the  Leg- 
islature, the  former  statutes  continue  except  as  controlled  or 
modified  by  the  Constitution. 

I  think  that  all  of  the  officers  designated  in  the  Constitu- 
tion, as  well  as  those  which  the  Legislature  may  designate  or 
establish,  are  **  officers  provided  for  by  this  Constitution," 
within  the  meaning  of  Article  XX,  Section  20;  and  that  from 
and  after  the  year  1879,  no  officer  to  be  elected  by  the  people 
can  be  electe^  in  any  but  an  even-numbered  year.  I  think 
thafc  the  teims  of  all  officers  elected  in  1879  were  shortened 
one  year,  in  order  to  conform  to  the  new  system,  and  that  if 
there  should  be  (and  it  has  been  suggested  that  there  are) 
some  local  officers  in  some  counties  who  were  elected  in  1879 
for  three  years,  such  officers  may  be  exceptions  to  the  gen- 
era] rule,  as  to  shortening  one  year,  and  they  hold  the  full 
term  to  1882,  so  as  to  preserve  the  harmony  of  having  the 
elections  of  all  officers  occur  on  even-numbered  years,  and 
the  terms  of  office  commence  on  the  first  Monday  after  the 
first  day  of  January  next  following. 

It  has  been  suggested  that  as  to  the  City  and  County  of 
San  Francisco,  the  Consolidation  Act  will  prevail  over  the 
general  laws  relating  to  the  State  at  large.  I  think  that  in 
regard  to  the  matter  now  under  consideration,  the  Consolida- 
tion Act,  as  well  as  all  other  special  laws  and  all  general 
laws,  will  have  to  yield  precedence  to  the  provisions  of  the 
Constitution,  in  so  far  as  there  is  conflict,  and  that  every 
county  in  the  State  must  fall  in  with  the  general  system 
therein  established. 

The  prevailing  idea  of  the  Constitution  concerning  times 
of  elections  seems  to  be  that  members  of  the  Assembly  are 
to  be  elected  on  the  first  Tuesday  after  the  first  Monday  in 
November  in  each  even-numbered  year,  and  that  every  other 
officer  elected  is  to  be  elected  at  the  same  time,  and  that  all 
minor  matters  must  yield  to  that. 

As  to  county,  township,  and  municipal  officers,  except 
Justices  of  the  Peace  and  Superintendents  of  Schools,  the 
Legislature  has  the  power  to  provide  for  their  appointment, 
instead  of  election,  and  may  fix  their  terms — viz.,  whether 
two  years  or  four  years,  except  as  to  Superintendents  of 
Schools,  but  cannot  make  the  terms  commence  on  any  other 
day  than  the  first  Monday  after  the  first  day  of  January  next 
following  the  election  ;  and  in  no  case  can  the  term  extend 
beyond  four  years.     (Article  XX,  Section  16.) 

I  think  that  from  this  view  would  follow  not  only  harmony 
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in  the  various  provisions  of  the  Constitution,  but  uniformity 
of  action  under  it.  From  the  opposite  view  the  Legislature 
may  fix  as  many  elections  as  there  may  be  county,  township, 
or  municipal  officers  to  elect,  and  may  fix  the  terms  at  any 
period  of  duration,  not  exceeding  four  years. 

Myrick,  J. 

In  Bane. 


[Filed  September  14,  1880.] 

No.  6341. 

LUDWIG  ALTSCHUL,  Eespondent, 

vs. 

JAMES  DOTLE,  Sr.,  et  al.,  Appellants, 

AND 

ALTSCHUL  vs.  POLACK. 

Laxdlobd  and  Tenant — Estoppel.  Where  a  landlord  defends  for  and  in 
the  name  of  his  tenant,  and  puts  his  title  in  issue  in  aid  of  his  ten- 
ant's right  of  possession,  the  judgment  against  the  tenant  is  a  bar  to 
a  subsequent  action  by  the  landlord  against  the  party  recovering  the 
judgment,  and  the  landlord  is  estopped  from  saying  that  his  title  is 
not  adjudicated;  contra,  where  the  landlord  is  not  a  party  to  the 
record. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
Distnct,  San  Francisco  County. 

E,  A.  Lawrence  and  McAllister  dk  Bergin,  for  respondent. 
if.  G.  Cobb,  for  appellants. 

Myrick,  J.,  delivered  the  opinion  of  the  Court; 

The  appeals  in  these  cases  were  heard  before  Department 
No.  2  of  this  Court,  and  an  opinion  was  filed  March  17, 1880, 
affirming  the  judgment  and  order  of  the  Court  below,  and  a 
hearing  in  Bank  has  been  granted.  The  substantial  ques- 
tion at  issue  in  the  Court  below  was,  and  in  this  Court  is, 
whether  tiie  plaintiff,  Altschul,  is  barred  of  his  recovery  in 
the  actions  by  these  proceedings  and  judgment  in  a  former 
action  m  ejectment  commenced  by  Marv  Polack  against 
Lynch,  Altschul,  Mary  Doyle,  Rix,  and  otners.  In  the  last 
named  action  ihe  defendants  answered,  alleging  title  in 
Qiemselves  and  those  under  whom  they  claimed.  During 
the  trial  the  plaintiff  dismissed  the  action  as  to  Bix.  At  the 
close  of  the  evidence  the  plaintiff  dismissed  the  action  as  to 
Altschul,  and  moved  to  strike  out  all  the  documentary  evi- 
dence showing  deraignment  of  title  by  Altschul  from  one 
Borland.  The  defendants  objected  on  the  ground  that  James 
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Doyle  and  Mary  Doyle  were  defending  under  the  title  and 
by  Altschul,  thev  being  his  tenants  and  he  defending  for 
them,  and  that  they  were  entitled  to  the  benefit  of  his  title. 
The  Court  overruled  the  objection,  and  struck  out  the  evi- 
dence. The  defendants  James  and  Mary  Doyle  then  moved 
the  Court  to  open  the  case,  and  to  allow  them  to  show  that 
they  were  the  tenants  of  Altschul,  and  to  prove  his  title. 
The  Court  denied  the  motion,  and  judgment  was  rendered 
dismissing  the  case  as  to  Biz,  Altschul,  and  James  Doyle, 
Sr.,  and  in  their  favor  for  costs.  Lynch  moved  for  a  new 
trial,  which  was  panted;  and  the  action  was  subsequently 
dismissed  as  to  him.  These  dismissals  left  the  case  standing 
in  favor  of  Mai^  Polack,  plaintiff,  vs.  Mary  Doyle  and  James 
Doyle,  Jr.,  defendants;  and  judgment  went  for  plaintiff  and 
against  defendants. 

In  the  cases  at  bar  the  recovery  in  the  former  suit  was 

S leaded  in  bar  of  these  actions;  and  after  hearing  the  evi- 
ence,  the  Court  found  that,  at  the  instance  and  motion  of 
the  plaintiff  in  the  former  action,  said  action  was  dismissed 
as  to  the  defendants  therein,  Bix,  Lynch,  and  Altschul;  and 
by  and  upon  motion  of  said  Mary  Polack,  said  Altschul  was 
not  permitted  to  defend  the  same  W  his  tenant,  James  Doyle, 
Jr. ;  and  all  the  title  of  said  Altschul  to  the  premises  involved 
in  said  action  was,  upon  like  motion,  excluded  from  all  con- 
sideration in  said  action,  and  that  Altschul  is  not  in  these 
actions  in  any  manner  barred  or  estopped  by  the  judgment 
in  said  former  action  from  asserting  nis  title  to  said  lands. 
Judgment  was  rendered  for  plaintin  in  both  actions;  and 
from  the  judgments  and  from  the  t>rders  denying  motions 
for  new  trials  the  cases  are  here. 

Upon  these  facts  we  are  asked  to  hold  that  Altschul  is 
barred  by  the  recovery  by  Mary  Polack  in  the  former  suit, 
and  is  estopped  from  denying  tiiat  his  titie  was  adjudicated 
and  passed  upon  therein.  Various  authorities  are  cited,  but 
counsel  for  appellant  relies  mainly  upon  the  decision  of  this 
Court  in  Oray  vs.  Dongheii^y,  25  Cal.  266,  and  Valentine  vs. 
Mahojieu,  37  Cal.  389.  The  latter  case  clearly  announced  the 
principle  (followed  and  approved  in  Btisseu  vs.  Matton,  38 
Cal.  259)  that  if  the  landlord  defends  for  and  in  the  name  of 
his  tenant,  and  puts  his  title  in  issue  in  aid  of  his  tenant's 
right  of  possession,  the  judgment  against  the  tenant  is  a  bar 
to  a  subsequent  action  by  the  landlord  against  the  party  re- 
covering the  judgment,  and  the  landlord  is  estopped  from 
sayinff  that  his  titie  is  not  adjudicated.  -So  in  Gray  vs. 
DougKerty :  "It  (the  former  judgment)  is  not  only  final  as  to 
the  subject-matter  thereby  determined,  but  also  as  to. every 
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other  matter  which  the  parties  might  have  litigated  in  the 
cause,  and  which  they  might  have  decided.  It  must  appear, 
howeyer,  that  the  subject-matter  or  question  was  not  onlj  the 
same,  but  that  it  was  submitted  on  its  merits,  and  actually 
passed  upon  bv  the  Court."  So  in  Valentiyie  \s,  Mahxmey  : 
'*Mann,  though  not  sued,  defended  the  action,  and  his  title 
vas  put  in  issue.  In  all  cases  in  which  the  defendant  is 
holdmg  under  a  lease,  and  the  lessor's  title  is  in  issue,  it  is 

£  roper,  if  not  necessary,  that  the  latter  (the  lessor)  should 
ave  an  opportunity  to  participate  in  the  defense,  for  no  one 
is  as  competent  to  present  and  defend  his  title  as  he.  The 
landlord  ought  not  to  be  deprived  of  the  possession  by  pro- 
ceedings in  which  he  could  take  no  part."  The  case  pro- 
ceeded upon  the  theory  that  the  landlord  did  in  fact  take 
part  in  the  controversy,  and  that  his  title  was  considered  and 
passed  upon.  Sawyer,  J.,  concurring,  said:  *'It  would  be 
dangerous  to  extena  the  rule  to  cases  where  there  is  nothing 
in  the  record  tending  to  show  that  the  landlord  took  the  de- 
fense of  the  action  upon  himself.  The  parrties  to  be  estopped 
ought  certainly  to  be  indicated  by  the  record  itself,  it  is 
sufficiently  manifest  from  the  record  in  this  case  that  Mann 
was  the  party  in  interest  who  made  the  defense  for  his  own 
benefit  in  the  name  of  his  tenants."  And  in  B$is8eU  vs. 
MaUon,  the  question*  was  whether  a  iudgment  in  an  action  of 
ejectment,  in  which  the  landlord  of  defendant  defends  the 
action  for  and  in  the  name  of  his  tenant,  aiid  puts  his  oum 
title  to  issue,  is  admissible  in  evidence  by  way  of  estoppel. 
Held,  ^ea,  on  authority  of  Valentine  vs.  mahoney. 

Admitting  to  the  fullest  extent  the  reasonings  and  conclu- 
sions reached  in  those  cases,  not  only  is  the  appellant  not 
aided  thereby,  but  the  record  here  shows  that  these  cases  are 
not  within  the  principles  there  decided.  Instead  of  the  title 
of  the. landlord  having  been  submitted,  passed  upon,  and  ad- 
judicated, the  landlord,  having  been  made  a  party  defendant, 
with  an  allegation  of  possession  on  his  part,  was  dismissed 
from  the  action,  the  evidence  of  his  title  was  stricken  out, 
and  the  tenants  were  refused  to  have  the  benefit  of  that  title. 
The  record  is  not  only  not  silent  upon  the  subject,  but  it 
affimatively  appears  that  the  landlord's  title  was  not  adjudi- 
cated. 

It  is  claimed  that  as  there  was  evidence  tending  to  show 
that  the  landlord  was  personallv  present  at  the  trial,  em- 
ployed counsel  for  himself  and  his  tenants,  and  practically 
made  whatever  defense  was  made,  he  was  bound  by  the  judg- 
ment, because  he  had  a  legal  right  to  be  heard;  and  if  the 
Court  committed  an  error  in  denying  him  that  right,  he  had 
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an  appeal,  aud  his  failure  to  prosecute  an  appeal  was  a 
waiver  of  his  right;  and  on  the  argument  it  was  directly  in- 
sisted that,  notwithstanding  lihe  fact  that  the  plaintiff  in  the 
former  action  dismissed  the  suit  as  to  Altschul,  asked  the 
Court  to  strike  out  the  evidence  of  his  title,  and  then  ob- 
jected to  the  defense  of  his  title  being  made,  thus  inviting 
the  Court  to  make  an  error  (if  it  were  an  error),  yet,  as  Alt- 
schul, though  no  longer  a  party,  did  not  appeal,  he  has  had 
his  day  and  is  barred.  We  cannot  accede  to  that  proposi- 
tion. We  think  that  the  bare  statement  of  the  proposition 
conclusively  shows  the  answer. 

The  case  of  Windsor  vs.  McVeigh,  3  Otto,  274,  though  not 
similar  in  facts,  is  parallel  in  principle,  so  far  as  concerns 
the  binding  effect  of  the  judgment.  In  proceedings  before  a 
District  Court,  in  a  confiscation  case,  monition  and  notice 
having  been  issued  and  published,  the  appearance  of  the 
owner,  for  which  thev  called,  when  made,  was  stricken  out, 
his  right  to  appear  oeing  denied  by  the  Court.  Held  that 
the  subsequent  sentence  of  confiscation  of  his  property  was 
as  inoperative  upon  his  rights  as  though  no  monition  or 
notice  had  ever  been  issued.  The  legal  effect  of  striking  out 
his  appearance  was  to  recall  the  monition  and  notice  as  to 
him.  The  Court  says:  "Wherever  one  is  assailed  in  his 
person  or  property,  there  he  maj  defend;  for  the  liabili^ 
and  right  are  inseparable.  A  denial  to  a  party  of  the  benefit 
of  a  notice — i.  6.,  to  defend — would  be  in  effect  to  deny  that 
he  is  entitled  to  notice  at  all,  and  the  sham  and  deceptive 

{)roceeding  had  better  be  omitted  altogether.  It  would  be 
ike  saying  to  a  party,  appear  and  you  shall  be  heard,  and 
when  he  has  appeared  saying,  your  appearance  shall  not  be 
recognized  ana  you  shall  not  be  heard.  The  denial  to  a  party 
in  such  a  case  of  the  right  to  appear  is  in  legal  effect  the  re- 
call of  the  citation  to  him.  It  was  not  within  the  power  of 
the  jurisdiction  of  the  District  Court  to  proceed  with  the 
case,  so  as  to  affect  the  rights  of  the  owner  after  his  appear- 
ance had  been  stricken  out,  and  the  benefit  of  the  citation 
to  him  thus  denied.  Jurisdiction  is  the  right  to  hear  and 
determine;  not  to  determine  without  hearing.  And  where, 
as  in  this  case,  no  appearance  was  allowed,  there  could  be 
no  hearing,  or  opportunity  of  being  heard,  and  therefore 
could  be  no  exercise  of  jurisdiction.' 

The  findings  of  the  Court  belOw  on  the  other  points  made 
by  appellant  are  sustained  by  the  evidence. 

Judgment  and  order  affirmed. 

We  concur  :  Morrison,  C.  J.,  Sharpstein,  J.,  Boss,  J., 
McKee,  J.,  Thornton,  J. 
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In  Bane. 


[Filed  August  13,  1880.] 

No.  6478. 

DAVID  JONES,  Kespondent, 

vs. 
S.  J.  CHALFANT,  Appellant. 

(See  page  134,  Vol.  V,  of  this  Journal.) 

Appeal  from  the  District  Court  of  the  Nineteenth  Judicial 
District,  San  Francisco  County. 

Howe  &  Boaeribaum,  for  respondent. 

George  A.  Nourse  and  «/.  J9.  Ihompson,  for  appellant. 

By  the  Court: 

The  opinion  heretofore  announced  in  this  cause  in  Depart- 
ment No.  2  will  stand  as  the  opinion  of  the  Court  herein. 
The  order  appealed  from  is  affirmed. 


United  States  Circuit  Court. 

Ninth  CiBCun — ^District  of  California. 


ALEXANDER  B.  GKOGAN, 

vs. 
THE  TOWN  OF  HATWAED. 

Andros  dt  Paae,  for  plaintiff. 

Mastick,  Belcher  dk  Mzstick,  for  defendant. 

Field,  J. : 

This  is  an  action  for  the  possession  of  a  parcel  of  land  sit- 
uated in  the  town  of  Hayward,  Alameda  Countv.  The  plain- 
tiff traces  title  to  the  premises  from  one  Guillermo  Castro, 
to  whom  a  grant  of  land,  of  which  they  are  a  part,  was  made 
by  the  former  Mexican  Ooverment.  The  grant  was  con- 
firmed by  the  tribunals  of  the  United  States  under  the  Act 
of  March  3,  1851,  and  a  patent  was  issued  to  the  confirmee. 

The  defendant,  the  town  of  Hazard,  claims  that  the 
premises  are  a  part  of  a  tract  dedicated  by  Castro  to  the 
public  use  of  the  town  previously  to  the  conveyance  under 
which  the  plaintiff  asserts  title.  The  main  question  for  de- 
termination relates  to  the  validity  and  permanence  of  the 
alleged  dedication. 
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The  facts  of  the  case,  as  disclosed  *  by  the  evidence,  are 
briefly  these: 

In  1864,  Castro  being  desirons  of  founding  a  village  or 
town  on  his. land,  selected  for  that  purpose  a  portion  of  it, 
which  included  his  residence,  as  a  site  for  the  town,  and 
caused  it  to  be  surveyed  into  blocks  aod  streets,  and  had  a 
map  made  on  which  the  streets  were  named  and  the  blocks 
numbered.  Upon  this  map  the  town  was  designated  San 
Lorenzo.  The  map  showed  that  the  streets  were  to  be  eighty 
feet  wide,  and  that  the  blocks  were  to  be  four  hundred  feet 
in  length  and  three  hundred  feet  in  width.  One  of  the 
blocks — the  one  bounded  on  the  north  by  Webster  Street,  on 
the  east  by  Castro  Street,  on  the  west  by  Watkins  Street, 
and  on  the  South  by  Clay  Street — ^was  marked  *' Plaza"  on 
the  map.  The  premises  in  controversy  are  a  part  of  tliis  block. 

One  of  the  streets,  called  Castro  Street,  was  coincident 
with  the  coimty  road  running  between  San  Leandro,  the 
county  seat,  and  San  Jose,  the  county  seat  of  Santa  Clara 
County.  The  map  was  filed  by  Castro  for  record  on  the  2d 
of  December,  1854.  Subsequently  two  sales  of  parts  of 
blocks  bounded  by  streets  as  laid  down  on  this  map  were 
made  by  him.  In  1856,  for  the  purpose,  as  is  said,  of  securing 
to  himself  a  lawn  or  yard  in  front  of  his  house,  he  causea 
the  street  bearing  his  name  to  be  re-surveyed,  and  he  located 
it  sixty-six  feet  nirther  west  than  it  was  located  according  to 
the  map  of  1864.  The  block  occupied  bv  him  as  his  resi- 
dence was  thus  widened  sixty-six  feet,  and  all  other  blocks  and 
streets  west  of  him  were  pushed  sixty-six  feet  to  the  west- 
ward. A  new  map  was  then  made  of  the  town,  showing  the 
streets  and  blocks  as  thus  changed,  and  on  the  8th  of  Aprils 
1866,  was  filed  in  the  office  of  the  Recorder  of  the  County. 
Soon  afterwards  Castro  Street  was  opened,  and  the  county 
road  made  to  conform  to  it,  and  since  then,  now  a  period  of 
over  twenty  years,  has  been  conticCuously  used  as  a  street  of 
the  town,  and  as  part  of  the  public  highway  from  San  Lean- 
dro to  San  Jose.  A  cojjy  of  the  map  was  exhibited  in  the 
office  of  Castro  to  parties  seeking  to  purchase  lots  in  the 
town,  and  lots  were  sold  by  him  and  his  agent,  and  deeds 
executed  with  reference  to  it,  or  the  lots  were  bounded  by 
streets  designated  upon  it.  The  block  marked  *'  Plaza  "  was 
spoken  of  by  them  as  reserved  for  public  use,  and  sales  of 
portions  of  it  were  refused  for  that  reason. 

The  plaintiff  derives  whatever  title  he  has  from  the  par- 
chaser  at  a  sale  made  in  1864  upon  a  foreclosure  of  mort- 
gages upon  the  tract  of  land  embracing  the  town  of  San 
Lorenzo,  executed  by  Castro  in  1868, 1859,  and  1862. 
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The  name  of  the  town  was  subsequently  changed  from  San 
Lorenzo  to  Hayward,  and  under  this  latter  name  was  incor- 
porated by  the  Le^slature  in  March,  1876.  The  Act  of  in- 
corporation authorized  the  Board  of  Trustees  created  by  it 
"to  provide  for  inclosing,  improying,  and  regulating  all 
public  grounds  at  the  expense  of  the  town,"  and  of  course  to 
take  control  of  them  for  that  purpose. 

Sometime  prior  to  January  6,  1877,  Luis  Castro,  son  of 
GhiillermOy  as  County  Surveyor,  by  direction  of  the  Board  of 
Trustees,  made  a  survey  of  the  town  in  accordance  with  the 
map  of  1856,  and  the  survey  was  finally  approved  and  the 
map  officially  adopted  by  an  ordinance  passed  January  6, 
1877. 

The  plaintiff,  Grogan,  at  the  time  claiming  under  con- 
veyances from  Castro  and  the  holder  of  the  mortgagee 
mentioned,  (subsequently  the  purchaser  on  their  foreclosure,) 
constructed  warehouses  on  a  part  of  the  block  markea 
on  the  map  as  the  plaza,  and  occupied  them  from  1864  to 
1877.  In  the  latter  year  these  warehouses  were  burned 
down,  and  soon  afterwards  the  authorities  of  the  town  took 
possession  of  the  ground  as  part  of  its  public  plaza.  Hence 
thepresent  suit. 

Upon  this  statement  of  the  case  there  ought  to  be  no  doubt 
as  to  the  judgment  of  the  Court.  In  the  light  of  adjudications 
almost  without  number  in  the  Courts  of  the  several  States, 
and  in  those  of  the  United  States,  the  law  as  to  what  con- 
stitutes a  dedication  of  private  property  to  public  purposes, 
so  as  to  be  beyond  the  recall  of  the  original  owner,  would 
seem  to  be  settled. 

A  dedication  of  land  for  public  purposes  is  simply  a  devo- 
tion of  it,  or  of  an  easement  in  it,  to  such  purposes  by  the 
owner,  manifested  by  some  clear  declaration  of  the  fact.  If 
nothing  beyond  the  declaration  be  done — ^if  there  be  no  ac- 
ceptance by  the  public  of  the  dedication,  and  no  interest 
in  the  property  be  acquired  by  third  parties — the  dedication 
may  be  recalled  at  the  pleasure  of  the  owner.  But  if  the 
dedication  be  accepted  by  the  public  auUiorities  of  the 
place  where  the  property  is  situated,  or  contracts  for  a  valu- 
able consideration  be  made  by  others  founded  upon  a  sup- 
posed appropriation  of  the  property  to  the  uses  indicated, 
the  deoication  becomes  irrevocable.  In  the  one  case  the 
acceptance  completes  the  transfer  of  the  property,  or  ease- 
ment in  it,  from  the  owner  to  the  public;  in  the  other  case 
the  contract  with  the  owner  estops  him  from  asserting  any 
interest  except  in  common  with  the  purchasers  from  him. 

In  the  present  case  the  intent  ot  Castro  to  dedicate  the 
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streets  and  the  block  marked  ''Plaza*'  in  the  town  of  San 
Lorenzo  was  manifested  in  the  most  open  and  public  man- 
ner. The  filing  in  the  office  of  the  County  Recorder  of  the 
map  conta^ining  a  designation  of  the  streets  and  blocks,  as 
set  apart  for  public  uses,  was  a  public  declaration  of  the 
fact.  Whether,  if  nothing,  further  had  been  done  by  him, 
there  would  have  been  any  such  interest  acquired  oy  the 
public  as  to  forbid  a  subseauent  assertion  of  ownership  may 
be  questioned.  But  when  Iby  the  sale  of  property  by  refer- 
ence to  the  map  filed,  or  bounded  by  streets  marked 
upon  it,  other  parties  had  become  interested  in  the  property 
set  apart  for  public  uses,  the  owner  was  precluded  from  as- 
serting his  original  rights.  The  sale  by  the  map,  or  with 
reference  to  the  streets  upon  it,  was  a  sale  not  merely  for  the 
price  named  in  the  deed,  but  for  the  further  consideration 
that  the  streets  and  public  grounds  designated  on  the  map 
should  forever  be  open  to  the  purchaser,  and  to  any  subse- 
quent purchasers  in  the  town.  This  was  an  essential  part  of 
tne  consideration.  The  purchaser  took  not  merely  the  inter- 
est of  the  grantor  in  the  land  described  in  his  deed,  but,  as 
appurtenant  to  it,  an  easement  in  the  streets  and  in  the  pub- 
lic grounds  named,  witii  an  implied  covenant  that  subse- 
quent purchasers  should  be  entitled  to  the  same  rights.  The 
grantor  could  no  more  recall  this  easement  and  covenant 
than  he  could  recall  any  other  part  of  the  consideration. 
They  added  materially  to  the  value  of  every  lot  purchased. 

I^  formal  acceptance  by  the  public  authorities  of  the  dedi- 
cation, upon  which  the  counsel  for  the  plaintiff  so  much  in- 
sist, was  essential.  No  such  acceptance  could  have  been 
had  until  the  town  was  organized  by  the  Legislature.  Until 
then  there  were  no  officers  of  the  public  to  express 
an  acceptance,  and  Castro  held*  the  legal  title  of  the 
property  dedicated  in  trust  for  the  public,  being  pre- 
cluaed  by  his  sales  from  the  assertion  of  ownership 
freed  from  the  public  easement.  A  formal  acceptance 
by  the  public  authorities  of  a  dedication  may  be  necessary 
to  impose  upon  them  the  duty  of  protecting  the  property  and 
keeping  it  in  a  condition  to  meet  the  uses  designed — as  for 
instance  to  open  and  repair  a  street — but  it  is  in  no  respect 
essential  to  complete  the  dedication  and  preclude  the  origi- 
nal owner  from  revoking  it.  The  dedication  is  irrevocable 
when  third  parties  have  been  induced  to  act  upon  it  and 
part  with  value  in  consideration  of  it.  Nor  is  this  irrevoca- 
ble character  of  the  dedication  affected  because  the  property 
is  not  at  once  subjected  to  the  uses  designed.  In  many  in- 
stances, perhaps  the  greater  number,  there  maybe  no  present 
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need  of  the  land  for  the  purposes  contemplated,  as  in  the 
case  of  streets  and  parks  laia  out  upon  a  tract  added  to  an 
existing  city  to  meet  its  supposed  future  growth,  or,  as  in 
the  present  case,  upon  a  tract  selected  as  a  site  for  a  new 
town.  In  such  cases  it  is  understood  that  the  property  will 
only  be  subjected  to  the  uses  intended  as  it  may  be  from 
time  to  time  needed  to  meet  the  growth  of  the  place.  If  an 
immediate  subjection  were  required  in  such  cases,  the 
object  of  the  dedication  would  be  defeated. 

As  already  indicated,  adjudications  in  cases  similar  to  the 
one  now  before  the  Court  are  numerous,  and  in  all  of  them, 
without  exception,  the  yiews  here  expressed  are  sustained. 
One  of  them — Rowan's  Executors  vs.  The  Toumof  Portland^ 
8  B.  Monroe,  232,  may  be  mentioned,  as  especially  learned 
and  instructiye  upon  tne  subject. 

The  change  m  the  position  of  some  of  the  streets 
sixty-six  feet  further  west  of  their  original  position, 
as  shown  on  the  map  of  1854,  when  only  two  sales 
had  been  made,  does  not  appear  to  have  met  with  any 
objection  from  the  preyious  purchasers;  and  the  subsequent 
safes  according  to  the  map  of  1856,  and  the  approval  by  the 
trustees  of  the  town  of  the  survey  of  1877,  made  in  accord- 
ance with  it,  would  seem  to  obviate  all  objections  to  the 
change,  even  if  the  plaintiff  were  in  a  position,  as  he  is  not, 
to  contest  its  validity. 

The  mortgages,  upon  the  foreclosure  of  which  the  land  was 
sold  and  tiie  grantor  of  the  plaintiff  acquired  his  title,  were 
executed  after  this  dedication  had  become  irrevocable,  and 
the  purchaser  at  the  mortgage  sale  took  whatever  rights  he 
acquired  in  subordination  to  the  interest  of  the  pubUc  repre- 
sented since  the  incorporation  of  the  town  hj  its  authorities. 
As  to  the  defense  that  the  Statute  of  Limitations  of  the 
State  has  barred  the  action,  it  is  sufficient  to  refer  to  the 
decisions  of  the  Supreme  Court  of  Califorhia  in  Hoadley  vs. 
The  City  of  San  IVancisco,  50  Cal.  265,  and  People  vs.  Pope, 
53  Gal.  437.  According  to  them,  no  one  can  acquire  oy 
adverse  occupation  as  against  the  public  the  right  to  a 
street  or  square  dedicated  to  public  uses.  The  construc- 
tion given  by  the  Supreme  Court  of  the  State  to  the  local 
statute  is  conclusive  upon  this  Court. 

It  follows  that  the  finding  of  the  Court  upon  the  issues 
presented  must  be  for  the  defendant,  and  judgment  will  ac- 
cording be  entered  in  its  favor. 
San  iWdSCO,  October  6,  1880. 
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Legal  FacetisB. 

The  New  Jersey  Law  Journal  gives  the  following  midsummer 
law  in  verse,  reporting  the  case  of  Kuhn  vs.  Jewett: 

The  shades  of  night  were  falling  fast, 
As  o'er  the  Erie  Kailroad  passed 
A  locomotive,  laden  down 
With  crade  petroleum,  near  the  town 
Of  Faterson. 

A  piercing  shriek,  a  blinding  flash, 
And  then  an  instantaneous  crash — 
Two  trains  collided — down  the  banks 
The  oil  was  empted  from  the  tanks 
Immediately. 

The  oil  igniting,  sparkling,  flowed 
Down  the  embankment,  across  the  road 
Into  a  babbling  brook  that  poms 
Its  waters  on  the  fertile  shores 

Of  the  Passaic. 

The  bam  of  the  complainant  stood 
Beside  this  nnheroic  flood. 
And  thus  the  floating  flames  of  fire 
GonBuned  it  and  produced  a  dire 
Calamity. 

His  Honor,  the  Yice-Ohancellor,  says 
That  if  a  devastating  blaze 
Is  negligently  started,  still 
The  defendant  is  responsible 

In  damages. 

If  no  obstructions  intervene, 
As  a  new  agency,  between 
The  cause  and  its  effect  as  here; 
This  rule  is  singularly  clear 

And  logical. 


In  a  house  occupied  bj  two  families,  in  Syracuse,  there  recentlv 
died  an  old  gentleman.  As  the  time  for  the  funeral  approached, 
the  widow  of  the  deceased  applied  to  her  neighbor  occupant  for 
the  use  of  a  large  front  room  for  funeral  purposes.  The  gentle- 
man appealed  to  hesitated  slightly,  but  quii^j  assented  when 
his  thirteen-jear-old  daiighter  spoke  and  said:  '' Father,  what's 
the  odds,  as  long  as  the  neighbors  furnish  the  corpse?" 


The  Canada  Law  Journal  says:  ''  We  find  an  amusing  example 
of  mixed  metaphor  in  a  recent  judicial  opinion  concerning  cler- 
ical misconduct,  where  it  is  said,  '  A  wolf  in  sheep's  clothing 
has  invaded  their  ranks,  and  sits  at  their  council  board.' "  We 
do  not  see  anything  very  funny  about  this,  and  fail  to  see  the 
point  of  the  joke;  so  we  propose  it  as  a  conundrum  of  Canadian 
origin. 


f aafic  ^u»t  ^m  f  0ttmal. 

Vol.  VI.  OcTOBBB  16,  1880.  No.  8. 

Ourrent  Topics. 

The  Central  Law  Journal  of  October  8th  has  a  leading 
article  on  ''Citizenship,"  which  gives  an  exposition  of  the 
meaning  of  citizenship.  There  appears  to  be  a  conflict  be- 
tween tne  State  and  Fede/al  departments  of  this  country  in 
regard  to  the  character  of  citizenship.  In  fact,  there  is  a 
two-fold  citizenship — ^a  citizenship  of  the  United  States, 
and  one  of  the  several  States — and  the  two  co-exist  in  the 
same  persons.     (16  Wallace,  74.) 

l^he  Fourteenth  Amendment  declares  that  all  persons  born 
or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States,  and  of  the 
State  wherein  they  reside.  It  provides  that:  "No  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States.*'  This 
provision,  according  to  Justice  Miller,  was  not  meant  to  pro- 
tect a  citizen  of  a  State  against  the  legislative  power  of  his 
own  State,  as  the  provision  extends  only  to  those  cases 
where  there  is  a  citizenship  of  the  United  States  entirely 
distinct  from  a  citizen  of  a  particular  State,  which  can  only 
occur  in  the  Territories,  ana  other  places  subject  to  the  ex- 
clusive jurisdiction  of  the  United  States.  (See  Prentiss  vs. 
Brennany  2  Blatchford,  162;  8ivA»  vs.  Beese,  19  Ohio  St.  306.) 

It  is  correct  doctrine,  following  the  decisions,  that  the 
right  of  snflrago  is  never  an  incident  of  citizenship,  but  each 
State  confers  it  as  a  privilege  upon  those  whom  it  deems 
(Qualified.  The  right  is  in  each  State.  There  is  no  restric- 
tion in  the  Constitution  of  the  United  States  upon  the  power 
of  the  States  to  limit  or  extend  the  ri^ht  of  suffrage,  except 
the  provision  in  the  Fifteenth  Amendment  which  prevents 
any  discrimination  on  account  of  race,  color,  or  previous 
condition  of  servitude.  The  right  of  suffrage  has  been  and 
may  be  conferred  upon  aliens.  At  an  early  day  aliens  were 
aUowed  to  vote  in  the  Northwestern  Territory,  in  order  to 
attract  foreign  emigration;  and  even  after  Ohio,  Michigan, 
and  Illinois  were  admitted  as  States  into  the  Union,  aliens 
were  permitted  to  exercise  the  right  of  suffrage.  It  even  ap- 
pears that  no  less  than  twelve  States  have  admitted  to  the 
right  of  suffirage  aliens  who  have  declared  their  intention  to 
become  citizens;  and  i^hat,  too,  without  even  requiring  an 
abjuration  of  allegiance  to  a  foreign  government. 
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Supreme  Court  of  California. 

In  Bank. 


[Filed  September  18,  1880.] 

No.  7366. 

WELLS,  FAEGO  &  CO.,  Petitioners, 

THE  STATE  BOAED  OF  EQUALIZATION,  Respondent. 

Power  or  State  Board  ov  EquAiiizATiON— Gountt  Boards.  The  State 
Board  of  Equalization  has  not  the  power  to  increase  or  lower  any 
and  eyery  individual  assessment  in  each  and  every  county  assessment 
roll  within  the  limits  of  the  State,  or  to  do  so  irrespectiye  of  any 
action  on  the  part  of  the  County  Boards.  The  power  of  the  State 
Board  is  limited  to  the  equalization  of  the  assessment  rolls  of  the 
yarious  counties  by  comparing  (he  assessment  roll  of  each  county 
with  the  roll  of  each  and  all  the  others;  while  the  County  Boards 
have  power  only  to  increase  or  lower  the  individual  assessments  upon 
the  rolls  of  their  respective  counties,  making  them  equal  with  each 
other. 

Petition  for  writ  of  prohibition. 

Wilson  dt  Wilson,  Jarboe  &  Harrison,  McAllister  &  Bergin, 
and  Oreaihouse  &  Blanding,  for  petitioners. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 
There  is  but  a  single  question  in  this  cause,  and  that  re- 
lates to  the  oonstruction  of  Section  9  of  Article  XIII  of  the 
Constitution,  which  reads  as  follows: 

''  A  State  Board  of  Equalization,  consisting  of  one  mem- 
ber from  each  Congressional  District  in  this  State,  shall  be 
elected  by  the  qualified  electors  of  their  respective  districts 
at  the  general  election  to  be  held  in  the  year  1879,  whose 
term  of  office,  after  those  first  elected,  shall  be  four  years, 
whose  duty  it  shall  be  to  equalize  the  valuation  of  the  tax- 
able property  of  the  several  counties  in  the  State  for  the  pur- 
poses of  taxation.  The  Controller  of  State  shall  be  ex  officio 
a  member  of  the  Board.  The  Boards  of  Supervisors  of  Hie 
several  counties  of  the  State  shall  constitute  Boards  of 
Equalization  for  their  respective  counties,  whose  duty  it 
shall  be  to  equalize  the  valuation  of  the  taxable  property  in 
the  county  for  the  purpose  of  taxation :  Promded,  such  State 
and  County  Boards  of  ^ualization  are  hereby  authorized 
and  empowered,  under  such  rules  of  notice  as  the  County- 
Boards  may  prescribe  as  to  the  county  assessments,  and 
under  such  rules  of  notice  as  the  State  Board  may  prescribe 
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as  to  the  action  of  the  State  Board,  to  increase  or  lower  the 
entire  assessment  roll,  or  any  assessment  contained  therein, 
so  as  to  equalize  the  assessment  of  the  property  contained 
in  said  assessment  roll,  and  make  the  assessment  conform  to 
the  tme  value  in  money  of  the  property  contained  in  said 
roll." 

On  the  part  of  the  State  Board  of  Equalization  it  is  con- 
tended that,  by  virtue  of  this  section,  it  has  the  power  to 
increase  or  lower  any  and  every  individual  assessment  in 
each  and  every  counfy  assessment  roll  within  the  limits  of 
the  State;  ana  that,  too,  irrespective  of  any  action  on  the 
part  of  the  County  Boards  of  Equalization  in  respect  to  the 
individual  assessments  upon  the  rolls  of  their  respective 
counties.  , 

If  the  State  Board  has  such  power,  it  is  unquestionably  a 
tremendous  power.  It  can  summon  to  the  city  of  Sacra- 
mento each  and  ever^  taxable  citizen  of  the  State  to  show 
cause  why  his  individual  assessment  upon  the  assessment 
roll  of  his  county  should  not  be  increased.  It  can  call  there 
the  farmer  from  San  Diego,  the  miner  from  Siskiyou,  the 
mechanic  from  San  Francisco. 

That  such  a  power  might  readily  lead  to  great  abuses  does 
not  admit  of  doubt.  Such  considerations,  however,  afford 
no  reason  for  denying  the  power  if  it  does  exist.  They 
should  only  make  us  cautious  in  considering  the  question 
which  recurs  and  is,  What  is  the  true  and  fair  construction 
of  the  provision  already  quoted  ?  Its  meaning,  when  ascer- 
tained, we  are  bound  to  give  effect  to,  whatever  the  conse- 
quences. 

In  the  first  place,  the  section  in  question  provides  for  a 
State  Board  oi  Equalization,  and  also  for  Counly  Boards  of 
Equalization.  They  are  all  to  be  Boards  of  egumimHon.  To 
equalize  is  to  make  equal;  to  cause  to  correspond  or  be  like 
in  amount  or  de^ee  as  compared  with  something.  The  mean- 
ing of  the  term  is  important  to  b^  borne  in  mind.  Now, 
looking  at  the  provision  of  the  Constitution  upon  the  sub- 
ject, we  find  that  the  duties  of  the  State  Board  are  declared 
to  be  *' to  equalize  the  valuation  of  the  taxable  property  of 
the  several  counties  in  the  State  for  the  purposes  of  tax- 
ation;*' and  the  duties  of  the  County  BoardiB  are  declared  to 
be  ''  to  equalizer  the  valuation  of  the  taxable  property  in  the 
county  for  the  purpose  of  taxation."  Then  follows  the  pro- 
visb,  the  ambiguity  of  which  must  be  sufficiently  apparent 
to  every  one:  "Provided,  such  State  and  County  Boards  of 
Equalization  are  hereby  authorized  and  empowered,  under 
such  rules  of  notice  as  the  County  Boards  may  prescribe  as 
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to  the  county  assessments,  and  under  such  rules  of  notice  as 
the  State  Board  may  prescribe  as  to  the  action  of  the  8tate 
Board,  to  increase  or  lower  the  entire  assessment  roll,  or 
any  assessment  contained  therein,  so  as  to  equalize  the 
assessment  of  the  property  contained  in  said  assessment 
roll,  and  make  the  assessment  conform  to  the  true  value  in 
money  of  the  property  contained  in  said  roll. 

Beading  the  proviso  as  it  is  claimed  on  behalf  of  the  State 
Board  it  should  be  read,  that  Board  is  authorized  and 
empowered  "  to  increase  or  lower  the  entire  assessment  roll, 
or  any  assessment  contained  therein;"  and  exactly  the  same 
power  is  conferred  on  the  County  Boards  in  respect  to  the 
rolls  of  their  respective  counties. 

For  many  reasons  it  is  manifest  the  proviso  should  not  be 
so  read.  To  do  so  w'buld  not  only  lead  to  the  most  glaring 
absurdities  and  serious  conflicte  between  the  respective 
Boards,  but  would  make  the  proviso  inconsistent  with  the 
body  of  the  section,  and  contrary  to  the  fundamental  idea  of 
equalization. 

To  illustrate:  The  County  Boards  of  the  respective  coun- 
ties are  in  the  body  of  the  section  given  the  power  **  to  equal- 
ize the  valuation  of  the  taxable  property  in  the  county  " — 
that  is  to  say,  to  compare  the  individual  assessments  upon 
the  assessment  roll,  one  with  another,  and  make  them  equal. 
But  how  can  a  County  Board,  upon  the  theory  of  equalization, 
increase  or  lower  the  entire  assessment  roll  ? 

It  is  not  pretended  that  the  County  Boards  are  given  any 
power  outside  of  the  limits  of  their  respective  counties,  and 
it  is  obvious  they  have  none.  No  County  Board  can  look  to 
the  assessment  roll  of  any  other  county  than  its  own.  Tt 
therefore  can  have  nothing  with  which  to  compare  the  assess- 
ment roll  of  its  own  county  as  a  whole;  and  yet  the  very  idea 
of  equalization  of  necessity  presupposes  something  with 
which  to  compare  the  thing  to  be  equalized.  The  construc- 
tion contended  for  on  tkp  part  of  the  State  Board  would  com- 
pel us  to  hold  not  only  that  the  State  Board  has  the  same 
power  as  the  respective  County  Boards  to  increase  or  lower 
any  individual  assessment  m  an  assessment  roll,  but 
that  the  County  Boards  have  the  like  power  with 
the  State  Board  to  increase  or  lower  the  entire 
assessment  roll  of  their  respective  counties,  and  that, 
too,  without  any  power  of  compariny  the  roll  with  any- 
thing. If ,  as  is  contended,  the  State  Board  and  the  respec- 
tive Countv  Boards  have  each  this  power,  let  us  see  what 
absurd  and  serious  consequences  might  follow :  Suppose  the 
County  Board  of  a  particular  county  should  lower  the  entire 
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assessment  roll  of  the  count]^  ten  per  cent.,  and  the  State 
Board  shoald  increase  the  entire  assessment  roll  of  the  same 
county  ten  per  cent.,  which  would  constitute  the  valid  assess- 
ment? Or,  suppose  the  County  Board  of  a  particular  coun- 
ty should  increase  an  individual  assessment  upon  the  roll  of 
the  county,  and  the  State  Board  should  lotaer  the  same  indi- 
vidual assessment,  what  then  ?  It  will  not  do  to  say  that 
the  State  Board  has  appellate  jurisdiction  over  the  action  of 
the  County  Boards  in  the  exercise  of  powers  expressly  con- 
ferred by  the  Constitution  on  the  County  Boards.  The  Con- 
stitution has  not  given  any  such  appellate  jurisdiction,  and 
there  is  no  foundation  for  the  assertion  of  any  such  power. 

It  is  evident,  therefore,  that  the  reading  of  the  proviso  un- 
der consideration  contended  for  by  the  State  Board  might, 
and  probably  would,  lead  to  very  serious  and  absurd  results. 
On  tne  other  hand,  by  reading  the  proviso  distributively — 
reddendo  singula  singulis — ^the  whole  system  provided  for  the 
equalization  of  taxes  is  symmetrical  and  harmonious,  and  ac- 
cords with  that  manifest  intent  of  local  government  which 
permeates  almost  every  part  of  the  Constitution.  The 
Couniir  Boards  of  Equalization  are  familiar,  or  should  be, 
with  the  propertv  in  their  respective  counties — ^far  more  so 
than  the  State  6oard,  which,  m  the  very  nature  of  things, 
can  have  but  a  general  idea  of  the  relative  value  of  the  prop- 
erty in  the  respective  counties.  It  was  therefore  eminently 
wise  on  the  part  of  the  framers  of  the  Constitution  to  limit 
the  powers  of  the  State  Board,  in  respect  to  equalization — as 
we  think  thejr  did  do  by  the  section  under  consideration — 
to  the  equalization  of  the  assessment  rolls  of  the  various 
counties  Dv  comparing  the  assessment  roll  of  each  county 
with  the  roll  of  each  and  all  the  others,  and  thus  make  the  as- 
sessment conform  to  the  true  value  in  money  of  the  property 
contained  in  the  respective  rolls;  and  conferring  on  the  local 
Boards — the  County  Boards — the  power  only  to  increase  or 
lower  the  individual  assessments  upon  the  roll  of  their  re- 
spective counties,  and  thus  making  them  equal  with  each 
other  and  equivalent  to  the  true  value  in  money  of  the  prop- 
erty assessed.  Thus  each  Board  becomes  what  the  provis- 
ion treats  of — ^a  Board  of  Equalization.  Each  has  its  own 
appropriate  functions  to  perform,  which  can  be  performed 
without  conflict  and  in  entire  harmony  with  the  other.  Ap- 
plying the  maxim  already  quoted,  the  provision  clearly  admits 
of  this  construction;  and  we  have  no  doubt  that  it  is  its  true 
meaning  and  intent. 

Another  consideration  strengthens  the  construction  we 
adopt.    If  the  State  Board  can  interfere  with  individual  as- 
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sessments  upon  an  assessment  roil,  it  must  examine  all  of 
the  other  individual  assessments;  for  in  that  way  alone  can 
the  assessments  be  equoMxed.  Now,  the  time  allowed  by  the 
statute  for  the  action  of  the  State  Board  of  Equalization  is, 
and  the  time  that  can  be  allowed  by  any  law  that  can  be 
passed  upon  the  subject  must  of  necessity,  be  limited  to  a 
brief  period;  for  the  State  Board  certainly  cannot  act  before 
the  assessment  rolls  are  made  uj),  and  must  act  before  the 
taxes  are  paid.  It  is  perfectly  plain  that  any  time  that  could 
be  allowed  between  these  periods  would  make  it  impossible 
for  the  State  Board  to  act  upon  the  many  thousand  indivi- 
dual assessments  within  the  State.  And  we  think  it  clear 
that  the  framers  of  the  Constitution  never  intended  that  they 
should  do  so. 

Demurrer  overruled. 

Let  the  writ  issue  as  prayed  for. 

We  concur:  Morrison,  C.  J.,  McKinstry,  J.,  Myrick,  J. 


CONCURRING  OPINION. 

strongly  impressed  with  the  importance  of  the  questions 
presented  for  consideration,  I  proceed  to  examine  them. 
And  here  I  desire  to  state  that  it  is  most  unfortunate  that  a 
Court  should  be  called  on  under  pressure  as  to  time  to  pass 
on  questions  which,  above  all  others,  require  the  fullest  con- 
sideration. The  power  of  taxation  is  broad  and  comprehen- 
sive, touching  every  citizen  and  resident  of  the  State  m  their 
most  sensitive  interest.  TV  here  such  a  matter  is  submitted 
for  adjudication,  the  tribunal  to  which  such  function  is  bo 
trusted  should  have  at  least  a  reasonable  time  to  determine 
and  consider  it. 

The  questions  presented  for  consideration  in  this  case  re- 
late principally  to  the  interpretation  of  the  ninth  section  of 
Article  XlII  of  the  Constitution.  That  section  is  in  these 
words : 

**  A  State  Board  of  Equalization,  consisting  of  one  mem- 
ber from  each  Concessional  District  in  this  State,  shall  be 
elected  by  the  qualified  electors  of  their  respective  districts 
at  the  general  election  to  be  held  in  the  year  one  thousand 
eight  hundred  and  seventy-nine,  whose  term  of  office,  after 
those  first  elected,  shall  be  four  years,  whose  duty  it  shall  be 
to  equalize  the  valuation  of  the  taxable  property  of  the  sev- 
eral counties  in  the  State  for  the  purposes  of  taxation.  The 
Controller  of  State  shall  be  ex  oficio  a  member  of  the 
Board.     The  Boards  of  Supervisors  of  the  several  counties 


The  Pacipio  Coast  Law  Joubnal.  363 

of  the  State  shall  constitute  Boards  of  Equalization  for  their 
respeotive  counties,  whose  duty  it  shall  be  to  equalize  the 
valuation  of  the  taxable  property  in  the  county  for  the  pur- 
pose of  taxation:  Provided,  such  State  and  County  Boards  of 
Equalization  are  hereby  authorized  and  empowered,  under 
sach  rules  of  notice  as  the  County  Boards  may  prescribe  as 
to  the  county  assessments,  and  under  such  rules  of  notice  as 
the  State  Board  may  prescribe  as  to  the  action  of  the  State 
Board,  to  increase  or  lower  the  entire  assessment  roll,  or  any 
assessment  contained  therein,  so  as  to  equalize  the  assess- 
ment of  the  property  contained  in  said  assessment  roll,  and 
make  the  assessment  conform  to  the  true  value  in  money  of 
the  property  contained  in  said  roll." 

Now  under  this  section  what  power  has  the  State  Board 
oyer  an  individual  assessment?  That  is  the  main  question 
submitted  to  us  for  decision. 

There  can  be  no  doubt  that  the  Couniy  Board  and  the 
State  Board  are  alike  Boards  of  Equalization — the  power  of 
the  former  being  confined  to  the  county;  that  of  the  latter  ex- 
tending to  the  whole  State,  and  it  may  be  to  each  county. 
In  my  opinion  there  is  as  little  doubt  that  the  action  of  the 
State  Board  must  succeed  that  of  the  County  Board.  The 
State  Board  can  only  act  on  the  assessment  roll,  or  perhaps 
on  some  substitute  for  it,  and  what  appears  therein.  The 
assessment  roll  has  a  well-defined  meaning  in  this  State.  It 
appears  as  a  roll  in  the  first  Act  on  the  subject  passed  March 
30,  1850.  (See  Sections  20,  21,  Acts  of  1850,  p.  137.)  It 
is  a  roll  or  book  made  up  primarily  by  the  Assessors  of  each 
county  in  the  mode  prescribed  by  law.  The  constituents  of 
such  a  roll  are  set  forth  in  the  Act  of  1850.  Provisions  of  a 
similar  character — in  fact,  most  of  them  identical — appear  in 
every  Act  on  the  subject  since  passed.  The  action  of  the 
County  Board  of  Equalization  (wnich  has  been  all  along  the 
Board  of  Supervisors)  has  succeeded  that  of  the  County  As- 
sessor, as  the  action  of  the  State  Board  must  succeed  that  of 
the  County  Board.  That  the  State  Board  acts  subsequent 
to  the  action  of  the  County  Board  is  proved  by  the  fact  that 
it  acts  only  after  the  assessment  roll  has  been  made  and 
passed  on  by  the  County  Board  of  Equalization,  and  equal- 
izes the  property  over  the  whole  State.  The  State  Board 
makes  no  assessment  roll;  and  if  it  can  change  an  assessment, 
it  cannot  do  so  until  the  assessment  roll  comes  under  its 
consideration,  except  in  the  cases  of  railroads  operated  in 
more  than  one  county,  mentioned  in  Section  10  of  Article 
Xm.  And  in  these  cases  the  Legislature  has  enacted  that 
there  shall  be  made  by  the  State  Board  an  apportionment  to 
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each  county,  and  a  statement  drawn  up  as  to  the  part  appor- 
tioned to  each  county,  and  transmitted  to  the  County  As- 
sessor, who  is  required  to  enter  the  statement  od  the  assess- 
ment roll  of  his  county;  and  this  is  in  accordance  with  Sec- 
tion 10.  The  State  Board  makes  no  assessment  roll  in  this 
case,  but  makes  a  statement  only  to  be  entered  on  the  assess- 
ment roll  of  the  proper  countj^.  It  may  be  added  that  this 
duty  of  the  State  Board  is  required  by  the  statute  to  be  done 
in  each  year  on  or  before  the  first  Monday  in  May. 

The  other  duties  of  the  State  Board,  so  far  as  referred  to 
in  Section  9,  are  exercised  only  on  the  assessment  roll,  or  it 
may  be  some  substitute  for  it. '  On  these  the  State  Board 
exercises  its  power  of  equalization,  whatever  that  may  be. 
How  far  does  this  power  extend  ?  The  Section  9  referred  to 
states  that  it  shall  be  its  duty  *'to  equalize  the  valuation 
of  the  taxable  property  of  the  several  counties  in  the  State 
for  the  purposes  of .  taxation;*'  and  it  is  further  authorized 
and  empowered,  under  such  rules  of  notice  as  it  may  pre- 
scribe as  to  its  action,  ''to  increase  or  lotver  the  entire  assess- 
ment roll,  or  any  assessment  of  the  property  contained  in 
said  assessment  roll,  and  make  the  assessment  conform  to 
the  true  value  in  money  of  the  property  contained  in  said 

There  can  be  no  doubt  that  the  State  Board,  in  performing 
this  duty  of  equalizing  the  assessment  of  the  taxable  property 
of  the  several  counties  of  the  State,  may  add  to  or  deduct 
from  the  valuation  of  the  property  in  the  entire  assessment 
roll  in  any  county  in  the  State.  This  power  is  given  by  the 
language  **to  increase  or  lower  the  entire  assessment  roll." 
They  can  also  take  each  assessment  roll  and  add  to  it  or  de- 
duct from  it  so  as  to  make  the  assessment  or  valuation  con- 
form to  the  true  value  in  money  of  the  property  contained  in 
each  roll.  Some  rolls  may  exceed  the  value  of  the  property 
assessed  in  money,  and  others  may  be  less  than  such  value. 
*  Each  one  must  be  made  to  conform  to  the  true  value,  either 
by  lowering  or  raising  as  the  state  of  the  roll  may  re<iuire. 
It  may  be  remarked  here  that,  in  making  this  valuation,  it 
must  conform  to  the  cash  value.  That,  in  my  opinion,  is  the 
meaning  of  the  word  ''value."  The  value  is  to  be  ascer- 
tained as  provided  by  law.  (Sec.  1,  Article  XIII.)  That  is 
to  say,  the  mode  of  ascertaining  the  value  may  be  provided 
by  law,  but  no  power  is  here  conteiTed  to  ascertain  anything 
else  than  the  cash  value;  and  the  Legislature  is  not  authorized 
to  go  beyond  this,  and  fix  any  standard  of  valuation  by  pro- 
viding a  rule  of  valuation  which  departs  from  cash  value. 
(Burroughs  on  Taxation,  pp.  227-29,  and  cases  cited.) 
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What  authority  has  this  Board  as  to  individual  assess- 
ments contained  in  the  roll  ?    If  it  has  any  such  power,  it  is 
outside  of  its  power  to  equalize  the  property  of  the  several 
counties  as  between  the  counties.     It  pertains  more  to  the 
power  of  assessment — to  the  function  of  the  assessing  officers, 
who  in  the  first  place  fix  the  value.     I  cannot  see  why  this 
power  is  not  conferred  on  the  State  Board.     The  language  is 
oroad  enough  to  give  it.     The  same  form  of  words  is  used 
in  relation  to  this  matter  with  regard  to  the  County  Boards 
and  the  State  Board.     If  it  is  conferred  in  one  case,  it  is 
in  the  other.     It  certainly  may  be  conferred  by  the  Leg- 
islature; for  the  Legislature  is  authorized  to  fix  the  mode 
and  means  for  ascertaining  the  values  of  any  property  to  be 
assessed  by  Sections  1  and  13  of  Article  XLIL.     They  may 
employ  the  agency  of  individual  assessors  for  each  county, 
or  one  Board  of  Assessors  or  more  in  each  county,  or  may 
confer  this  power  on  the  State  Board.     All  this  is  within  the 
authority  of  the  legislative  power  as  given  by  the  sections 
referred  to.     (See  Houghton  vs.  Austin,  47  Cal.  662;  People 
vs.  Sohmon,  46  111.  332.)    As  was  said  by  Marshall,  C.  J., 
in  McCuUoch  vs.  State  of  Maryland,  4  Wheat.  411:     "The 
government  which  has  a  right  to  do  an  act,   and  has  im- 
posed on  it  the  duty  of  performing  that  act,  must,  according 
to  the  dictates  of  reason,  be  allowed  to  select  the  means." 
The  means  to  be  employed  is  left  entirely  to  the  legislative 
judgment,  subject  to  no  restrictions  but  that  the  assessment 
must  be  made  (except  in  the  case  of  railroads  operated  in 
more  than  one  coun^)  in  the  county,  city,  city  and  county, 
town,  township,  or  district  in  which  the  property  assessed  is 
situated.     (Sec.  10,  Art.  XTTI.)     Nor  is  such  grant  of  power 
to  a  State  Board  without  a  parallel  in  States  where  no  con- 
stitutional inhibition  exists — as  in  Missouri,  where  such  a 
power  was  conferred  by  statute  on  a  State  Board  in  relation 
to  railroads.     (See  State  vs.  Latvrence,  55  Mo.  378;  Burroughs 
on  Taxation,  p.  236.)    There  is  not  only  no  constitutional* 
provision  in  the  way  here,  but  the  language  of  the  Consti- 
tution confers  it.     (47  Cal.  662.) 

Certain  rules  of  construction  were  referred  to  in  the  argu- 
ment, and  their  application  invoked.  The  rule^  referred  to 
are  those  relating  to  the  office  of  a  proviso,  and  the  canon  of 
a  distributive  construction,  curtly  expressed  in  the  Latin 
words,  **  reddendo,  singula  sing^ulis.''  These  rules  are  very 
excellent  aids  on  the  construction  of  statutes  when  properly 
applicable;  but  they  are  but  aids  to  direct  the  inquiry,  to  as- 
certain the  intention  of  the  parties.  (See  remarxs  of  Field, 
J.,  in  Ferris  vs.  Coover,  10  Cal.  628.)    This  is  the  correct 
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view  as  to  all  rules.  They  are  servants  to  guide  in  getting 
at  the  end  and  aim  of  all  construction — the  intention  of  those 
who  have  used  the  language  to  be  construed — ^not  masters  to 
control.  Some  writer  has  compared  all  such  rules  to  the 
stars  to  which  the  mariner  looks  for  guidance  on  the  ocean. 
But  one  must  be  certain  thej  are  stars  to  guide,  not  false 
lights  which  mislead.  (See  Sedgwick  on  Stat,  and  Const. 
Law,  p.  192.) 

In  the  case  cited  on  the  argument  by  one  of  the  learned 
counsel  who  spoke  for  the  juaintiff  ( iVaymun  vs.  Southard^ 
10  Wheat.  1),  the  rule  as  to  a  proviso  is  thus  stated  by  Mar- 
shall, C.  J. :  **  The  proviso  is  generally  intended  to  restrain 
the  enacting  clause,  and  to  except  something  which  would 
otherwise  have  been  within  it,  or  in  some  measure  to  vtodify  the 
enctcthig  clause.''  In  Voorheea  vs.  Bank  of  the  UnUed  States,  10 
Peters,  471,  Baldwin,  J.,  speaking  of  a  proviso,  says  **that 
in  deeds  and  laws  it  is  u  limitation  or  a  grant  made,  or  au- 
thority conferred,  the  effect  of  which  is  to  declare  that  the 
one  shall  not  operate,  or  the  other  be  exercised,  unless  in 
the  case  provided."  Applying  those  rules,  we  see  no  difficulty 
in  reaching  the  conclusion  that  the  latter  clause  of  Section  9 
is  a  modification  to  some  extent  of  the  duties  prescribed  in 
the  foregoing  part  of  the  section,  and  that  it  is  a  direction 
that  in  the  very  cases  spoken  of  in  the  proviso  the  Boards 
are  empowered  to  act  on  the  whole  assessment  roll,  or  any 
part  of  it,  in  order  to  accomplish  the  purposes  declared,  which 
are  manifestly  two:  first,  to  equalize;  second,  to  fix  and  de- 
termine the  true  value  of  the  property  assessed.  We  see  no 
ground  to  apply  the  rule  reddendo  singula  singulis.  The  Con- 
stitution distributes  the  powers  and  duties,  and  we  cannot 
re-distribute  them.  These  things  are  done  by  the  sovereign 
power,  and  in  language  clearly  meaning  what  we  have  above 
indicated. 

When  we  consider  the  circumstances  under  which  these 
provisions  were  inserted  in  the  Constitution,  and  the  antece- 
dent history  in  regard  to  a  State  Board  of  Equalization  in 
this  State,  we  should  expect  to  find  such  powers  conferred  in 
the  organic  law.  It  is  well  known  that  there  has  been  a  con- 
viction throughout  the  State  for  years  that  property  was  not 
properly  valued  for  purposes  of  taxation.  As  was  said  by 
Crockett,  J.,  in  Savings  and  Loan  Society  vs.  Austin,  46  Cal. 
473:  ''It  had  become  apparent  in  this,  as  in  many  States, 
that  when  the  value  of  property  for  the  purpose  of  taxation 
was  to  be  ascertained  and  finally  determined  by  the  local 
Assessors,  subject  only  to  a  limited  control  by  the  County 
Boards  of  Supervisors,  the  grossest  inequality  frequently  ex- 
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isted  in  the  valuations  in  different  counties,  whereby  the  re- 
quirement of  the  Constitution  that  '  taxation  shall  be  equal 
and  uniform  throughout  the  State'  was  practically  abro- 
gated." (See  also  remarks  of  Breeze^  C.  J.,  quoted  by 
Crockett,  J.) 

The  state  of  things  indicated  in  these  remarks  existed  when 
the  delegates  to  the  Co/ivention  that  framed  the  Constitution 
were  elected,  and  when  the  Convention  was  in  session;  and 
it  is  not  extraordinary  that  steps  were  taken  to  put  an  end  to 
it  by  constitutional  provisions.  This  was  attempted  by  the 
provisions  of  the  Constitution,  in  Section  9,  Article  XlU. 
The  power  to  fix  a  valuation  was  given  to  the  local  Assessor, 
to  the  Board  of  Supervisors,  and  the  State  Board,  to  act  in 
the  order  in  which  they  are  named.  I  can  see  nothing  in 
these  provisions  but  the  natural  outcome  of  the  conviction 
above  mentioned. 

The  restrictions  on  this  power  as  to  individual  assessments, 
if  there  are  any,  must  be  looked  for  in  the  Constitution  itself. 
The  power  to  raise  an  individual  assessment  by  the  State 
Board  is  to  raise  the  value  of  the  property  assessed,  and  par- 
takes of  the  nature  of  an  assessment.  "An  assessment  is  a 
yaluation  of  the  property  to  be  taxed."  "An  assessment, 
strictly  speaking,  is  an  official  estimate  of  the  sums  which  are 
to  constitute  the  basis  of  an  apportionment  of  a  tax  between 
the  individual  subjects  of  taxation  within  the  district.  As 
the  word  is  more  commonly  employed,  an  assessment  con- 
sists in  the  two  processes  of  listing  the  persons,  property, 
etc.,  to  be  taxed,  and  of  estimating  the  sums  which  are  to  be 
the  guide  in  an  apportionment  of  the  tax  betweiBn  them. 
When  this  listing  and  estimate  are  completed  in  such  form 
as  the  law  may  haye  prescribed.,  nothing  remains  to  be  done 
in  order  to  determine  the  individual  liability,  but  the  mere 
arithmetical  process  of  dividing  the  sum  to  be  raised  among 
the  several  subjects  of  taxation,  in  proportion  to  the  amounts 
which  they  are  respectively  assessed.  Sometimes  the  word 
"assessment"  is  used  as  implying  the  completed  tax  list — that 
is  to  say,  the  list  of  persons  or  property  to  be  taxed,  with 
the  estimates  with  which  they  are  chargeable,  and  the  tax 
duly  apportioned  and  extended  upon  it;  out  the  employment 
of  the  word  is  unusual  except  in  the  cases  in  which  the  levy 
is  apportioned  by  benefits;  and  in  those  cases  the  act  of  de- 
termining the  amount  of  the  benefits  is  of  itself,  under  most 
statutes,  a  determination  of  the  individual  liability,  and  its 
entry  upon  the  roll  is  an  extension  of  the  tax."  •  (Cooley  on 
Taxation,  253.  See  remarks  of  Wallace,  C.  J.,  in  S.  and 
L  Soddy  vs.  Austin,  45  Cal.  508.) 


368  The  Paoifio  Coast  Law  Journal. 

If  estimation  of  value  is  not  the  whole  assessment,  it  is  the 
most  essential  part  of  it,  and  it  must  be  made  in  the  county, 
city,  etc.,  in  which  the  property  is  situated.  This  is  the  ex- 
press mandate  of  the  Constitution,  except  as  to  the  franchise, 
etc.,  of  railroads  operated  in  more  than  one  county.  Such  as- 
sessment may  be  made  by  the  State  Board  in  any  county  or 
at  Sacramento.  (Sec.  10,  Art.  XIII.)  The  exception  is  in 
the  same  section  with  the  general  command;  the  excepted 
assessment  is  to  be  made  by  the  State  Board,  and  this  collo- 
cation of  the  mandate  with  the  exception  and  the  excepted 
assessment  to  be  made  by  the  State  Board  strongly  tends  to 
show  that  whenever  the  State  Board  exercises  this  power  of 
assessment  it  must  be  in  the  county,  etc.,  in  all  other  cases 
than  the  one  excepted.  It  should  be  remembered  that  any 
Assessor  or  Board  of  Supervisors,  in  making  this  valuation, 
acts  under  the  restrictions  of  law.  Their  power  is  not  always 
unrestricted.  A  tax  founded  on  an  assessment  which  from 
corrupt  or  malicious  motives  is  made  excessive  may  be  en- 
joined.   (See  Cooley  on  Taxation,  157,  647,  and  cases  cited.) 

In  my  opinion,  when  an  assessment  is  to  be  raised  by  the 
State  Board,  it  must  be  done  in  the  county  where  the  prop- 
erty is  situated.  The  person  with  whose  assessment  the 
State  Board  is  dealing  is  entitled  to  notice  of  time  and  place 
where  such  action  is  to  be  had.  This  was  so  held  in  IraUon 
vs.  Gh'een,  13  CaL  329.  Judge  Cooley  says  it  is  a  matter  of 
constitutional  right.  (See  Cooley  on  Taxation,  pp.  266-7-8, 
and  cases  cited  in  notes.)  The  Section  9  under  considera- 
tion recognizes  the  right  to  notice.  As  this  notice  is  to  be 
had  of  an  act  to  be  done  in  the  county  where  the  property  is 
situated,  and  the  Board  must  there  act,  the  notice  must  be 
given  to  the  party  of  its  contemplated  action  at  a  meet- 
ing to  be  held  in  tne  county.  This  is  practicable.  If  it  is 
not  under  the  present  legislation,  an  Act  may  be  passed 
which  will  make  it  easy  of  accomplishment.  If  it  cannot  be 
done,  a  person  cannot  be  deprived  of  a  right  secured  to  him 
by  the  Constitution.  1  cannot  reach  the  conclusion  that  it 
was  intended  that  the  State  Board  might  demand  the  attend- 
ance of  a  person,  whose  residence  is  in  San  Diego,  at  the 
State  capital  on  such  business  when  he  owned  no  property 
assessed  in  Sacramento  County,  with  such  a  provision  in  the 
Constitution  as  that  contained  in  the  article  referred  to.  No 
such  oppressive  procedure  was  ever  contemplated. 

I  am  further  of  opinion  that  the  State  Board  has  no  power 
to  add  any  property  to  the  roll,  but  their  power  is  limited  to 
the  property  on  the  roll,  so  far,  at  least,  as  the  powfer  to  act 
on  an  individual  assessment  is  concerned.    Section  8,  Article 
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Xni,  directs  the  Legislature  so,  to  act  as  to  have  all  the 
property  to  be  taxed  put  on  the  roll. 

As  it  appears  from  the  petition  that  the  property,  the  as- 
sessment of  which  the  Board  proposes  to  deal  with,  is  situ- 
ated in  the  City  and  County  of  San  Francisco,  which  is  ad- 
mitted by  the  demurrer  and  not  denied  in  the  answer,  I  am 
of  the  opinion  that  the  writ  ought  to  issue. 

Thornton,  J. 


DISSENTING  OPINION. 

I  dissent.  The  provisions  of  the  Constitution  which  de- 
fine the  powers  and  duties  of  the  State  Board  of  Equalization 
are  contained  in  Section  9  of  Article  XIII.  By  reading  all 
portions  of  that  section  which  relate  to  the  State  Board  to- 

f ether,  I  think  tlie  intention  may  be  made  reasonably  clear. 
t  seems  to  me  that  they  should  be  read  as  follows :  '^  It  shall 
be  the  duty  of  the  State  Board  of  Equalization  to  equalize 
the  valuation  of-  the  taxable  property  of  the  several  counties 
of  the  State  for  the  purposes  of  taxation,  and  under  such 
rules  as  it  may  prescribe  for  its  action  to  increase  or  lower 
the  entire  assessment  roll,  or  any  assessment  contained 
therein,  so  as  to  equalize  the  assessment  of  the  property  con- 
tained in  said  assessment  roll,  and  make  the  assessment  con- 
form to  the  true  value  in  money  of  the  property  assessed." 

The  major  part  of  this  is  taken  from  a  proviso,  but  I  am 
unable  to  perceive  that  it  is  repugnant  to  anything  that  pre- 
cedes it.  To  ''equalize  the  valuation  of  the  taxable  prop- 
erty of  the  several  counties,"  is,  as  I  understand  it,  to  equfd- 
ize  it  in  each  separate  county,  distinct  from  any  other  county. 
If  this  view  be  tne  correct  one,  there  is  no  inconsistency  even 
between  the  clause  of  the  proviso  which  confers  upon  the 
State  Board  the  power  to  increase  or  lower  any  assessment 
contained  in  any  roll,  and  the  preceding  clause,  which,  ac- 
cording to  my  interpretation  of  it,  confers  upon  that  Board 
the  power  to  equalize  the  valuation  of  the  taxable  property 
of  each  separate  and  distinct  county.  As  I  view  it,  there  is 
no  clause  outside  of  the  proviso  which  confers  upon  the  State 
Board  the  power  ''  to  increase  or  lower  the  entire  assessment 
roll"  of  any  county.  Without  the  aid  of  the  proviso  it  would 
be  extremely  difficult,  I  think,  to  ascertain  what  powers  were 
intended  to'  be  given  to  the  State  Board.  The  rule  that  a 
Bubsecjuent  obscure  clause  shall  not  control  a  previous  clear 
provision  is  not  applicable  to  this  case,  in  which  it  is  the 
uTBt  provision  alone  that  is  obscure.    No  one -doubts  that 
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these  proyisious  shonld  be,  construed  according  to  the  most 
obvious  and  natural  import  of  the  language  used. 

**  Courts  cannot  correct  what  they  may  deem  either  ex- 
cesses or  omissions  in  legislation,  nor  relieve  against  the  oc- 
casionally harsh  operation  of  statutory  provisions  without 
the  danger  of  doing  vastly  more  mischief  than  good/'  (Per 
Bronson,  J.,  in  Waller  vs.  Hanis,  20  Wend.  561.) 

I  think  that  the  application  should  be  denied. 

Shabpstein,  J. 

I  dissent:  McSee,  J. 


In  Bank. 


[Filed  September  15,  1880.] 
No.  5898. 

THE  BOARD  OF  EDUCATION,  Appeixant, 

vs. 
BERNARD  R.  KEENAN  et  al..  Respondents. 

Eyidknge — FsAcncE.  Parol  evidence  in  aid  or  explanation  of  an  authentic 
act  is  always  admissible;  and  hence  where  a  map  was  introduced  in 
evidence,  parol  testimony  to  show  that  certain  lines  thereon  were 
originally  colored  is  competent. 

Appeal  from  the  District  Court  of  the  Nineteenth  Judicial 
District,  San  Francisco  County. 

WtUiams  &  Thornton,  for  appellant. 
Cope  dk  Boyd,  for  respondents. 

McEjee,  J.,  delivered  the  opinion  of  the  Court: 
The  action  is  ejectment.  In  which  the  plaintiff  seeks  to  re- 
cover possession  of  the  premises  in  controversy  as  a  school 
lot,  situate  in  the  City  of  San  Francisco,  which,  it  is  claimed, 
has  been  selected  by  the  City  of  San  Francisco  under  the 
provisions  of  certain  ordinances,  which  have  been  passed  by 
the  Common  Council  of  the  city,  and  been  ratified  and  con- 
firmed by  an  Act  of  the  Legislature,  entitled  ''An  Act  con- 
cerning the  City  of  San  Francisco,  and  to  ratify  and  confirm 
certain  ordinances  of  the  Common  Council  of  said  city," 
approved  March  11,  1858. 

At  the  trial  in  the  Court  below  the  plaintiff  introduced  i 
evidence  the  ordinances  referred  to,  the  Act  of  the  Legisla 
ture,  the  appointment  of  Commissioners  to  select  and  se 
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apart  lots  for  school-houses,  hospitals,  fire-engine  houses, 
and  public  squares  for  the  use  of  the  city,  in  that  part  of  the 
city  west  of  Larkin  Street  and  southwest  of  Johnson  Street, 
the  report  of  said  Commissioners  to  the  Common  Council, 
the  map  to  which  it  referred,  together  with  other  evidence 
tending  to  show  in  the  plaintiff  a  right  of  entry  upon  the  lot 
in  question.     Defendant  admitted  that  the  lot  was  in  that 

Jortion  of  the  city  west  of  Larkin  Street  and  southwest  of 
ohnson  Stireet;  that  they  were  in  possession  of  it  at  the  com- 
mencement of  this  action,  and  that  it  was  not  within  any 
exception  or  reservation  mentioned  in  the  decree  of  confir- 
mation of  lands  to  the  City  of  San  Francisco.  The  plaintiff 
then  offered  to  prove  by  witnesses  in  Court  that  the  lots  se- 
lected bv  the  Commissioners,  and  referred  to  in  their  report, 
were  colored  by  them  upon  the  map  accompanying  their 
report;  that  such  coloring  was  intended  to  designate  tnem  as 
scnool  lots;  that  the  lot  in  question  was  one  of  the  lots  so 
colored  and  intended  to  be  designated  as  school  lots,  and  that 
this  coloring  and  designation  were  done  before  the  map  and 
report  were  furnished  to  the  Common  Council.  To  this  offer 
the  Court  sustained  an  objection,  and  refused  to  allow  the 
witnesses  to  testify;  and  that  ruling  is  assigned  as  an  error. 

If  no  obiection  had  been  made  U>  the  oner,  the  Court  be- 
low would  have  permitted  the  r)laintifi*  to  introduce  the  testi- 
mony of  the  witnesses.  The  defendants,  however,  objected 
to  the  offer,  not  on  any  formulary  grounds,  but  on  the  ground 
that  the  testimony  offered  was  hearsay,  incompetent,  and 
contradictory  of  the  map;  and  the  question  presented  to  the 
Court  for  determination  was,  whether  the  proposed  testimony 
was  subject  to  the  objections  urged  against  it.  It  was  in  this 
view  that  the  attention  of  the  Court  was  called  to  it. 

"  As  a  general  rule, "  says  the  Supreme  Court  of  the  United 
States,  **  we  think  that  the  party  ought  to  be  confined,  in  ex- 
amining the  admissibility  of  evidence,  to  the  specific  objec- 
tions tx^en  to  it.  The  attention  of  the  Court  is  called  to  the 
testimony  in  that  point  of  view  only."  (Hind's  Lessee  vs. 
Longworth,  4  Wheat.  199;  Burton  vs.  Driggs,  20  Wall.  125.) 
So  in  Coveny  vs.  Hale,  49  Cal.  552,  where  a  defendant  offered 
in  evidence  a  mass  of  papers  to  prove  that  a  promissory  note 
mentioned  in  an  inventory  was  the  separate  property  of  a 
married  woman,  and  the  objection  was  that  the  papers  which 
were  offered  were  irreleyant,  immaterial,  and  not  proof  of 
the  fact,  it  was  held  that  the  objection  was  too  broad.  The 
question  then  here,  as  it  was  in  the  Court  below,  is,  was  the 
testimony  offered  hearsay,  incompetent,  or  contradictory  of 
the  map  in  evidence  ? 
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In  the  report  which  the  Commissioners  made  to  the  Com- 
mon Council  of  the  city,  and  which  was  part  of  the  evidence 
in  the  case,  the  Commissioners  say  that  tney  had  selected  the 
lots  and  squares  for  school,  fire,  and  hospital,  and  other 
public  purposes;  that  the  number  of  school  lots  selected  was 
twenty-eight,  and  their  size  137^  feet  square,  except  those 
located  on  the  Potrero,  which  are  100  feet  by  200  feet;  and 
that  they  had  adopted  the  accompanying  plan  or  map  on 
which  were  described  the  streets  as  laid  out  and  the  lots  and 
squares  selected  for  public  purposes.  This  plan  or  map  was 
approved  and  adopted  by  the  Common  Council,  and  their 
action  was  afterwards  ratified  and  confirmed  by  the  Legisla- 
ture of  the  State,  and  it  is  the  same  map  which  is  in  evidence 
in  the  case. 

It  is  claimed  that  certain  lots  delineated  on  this  map,  and 
indicated  by  certain  figures  inscribed  thereon,  were  selected 
by  the  Commissioners  as  school  lots,  for  the  use  of  the  city, 
by  coloring  them  with  different  colors.  On  the  map  certain 
lots  are  described,  within  the  lines  of  which  are  written  cer- 
tain numerals,  the  meaning  of  which  the  Court  below,  on  the 
trial  of  the  case,  announced  it  would  recognize.  The  lot  in 
controversy  appears  on  the  map  to  be  colored  brown.  Other 
lots  of  similar  color  are  also  to  be  found  on  the  map;  but  in 
its  condition  when  presented  as  evide;ice  in  the  case,  the  map 
itself  did  not  show  coloring  of  many  or  most  of  the  lote 
claimed  to  have  been  selected  for  the  use  of  the  city.  The 
coloring,  if  it  ever  existed,  had  become  obscured  or  effaced 
by  time  or  from  some  other  cause;  and  the  first  question  in- 
cluded in  the  offer  was,  whether  parol  evidence  was  admissi- 
ble to  show  that  the  lots,  indicated  on  the  map  by  the 
numerals  within  their  lines,  were  in  fact  colored  by  the  Com- 
missioners at  the  time  when  the  map  was  made  and  filed,  and 
became  the  official  map  of  the  city. 

If  this  fact  existed  at  the  time  when  the  map  was  made  and 
became  official,  it  was  part  of  the  condition  of  the  map,  and 
of  the  description  of  the  lots  designated  thereon.  For  the 
map  itself  shows,  by  a  certificate  endorsed  thereon  by  the 
Commissioners,  that  it  was  made  ''for  the  location  ana  di- 
mension of  the  streets  to  be  laid  out  west  of  Larkin  Street 
and  southwest  of  Johnson  Street,  with  the  lots  or  ground 
selected  and  set  apart  for  the  several  public  uses  as  herein 
designated. "  By  tnis  authentic  act  it  is  evident  that  the  map 
contains  the  lots  or  grounds  selected  and  set  apart  by  the 
Commissioners  for  the  several  public  uses  referred  to  in  the 
Van  Ness  Ordinance.  But  how  were  they  designated  ?  If 
by  coloring,  and  the  coloring  has  disappeared  from  many  of 
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them,  it  would  be  competent  to  show  those  facts  by  the  tes- 
timonj  of  witnesses  which  would  restore  the  map  to  its 
original  condition.  Such  testimony  would  not  be  hearsay  or 
incompetent,  or  contradictory  of  the  map;  it  would  be 
simply  explaining  the  map,  and  placing:  it  as  evidence  before 
the  Court  in  the  legible  condition  in  wKich  it  was  when  it  left 
the  hands  of  its  authors,  and  was  approved,  adopted,  and 
ratified  by  the  lawful  authorities.  Parol  evidence  in  aid  or 
explanation  of  an  authentic  act  is  always  admissible.  The 
efficacy  of  such  testimony  is  shown  in  the  case  of  The  Board 
of  Edncatimi  vs.  Donahue,  53  Cal.  190.  In  that  case  the 
report  and  map  of  the  Commissioners  referred  to  in  the  oflfer 
made  in  this  case  were  considered  by  the  late  Supreme  Court. 
Parol  testimony  had  been  taken  at  the  trial  in  the  District 
Court  to  show  that  certain  lots  designated  on  the  map  had 
been  colored  by  a  draftsman  by  the  direction  of  the  Com- 
missioners; and  upon  such  testimony,  in  connection  with  the 
report  and  map,  a  majority  of  the  Judges  of  the  Coui*t  held 
that  it  was  the  intention  of  the  Commissioners  to  indicate 
that  these  colored  lots  on  the  map  were  selected  as  school 
lots  for  the  use  of  the  city;  and  the  other  Judges,  in  concur- 
ring, held  that  the  oral  testimony  established  the  condition 
of  the  map  when  it  was  filed  and  at  the  time  when  it  became 
by  law  the  official  map>  and  that  a  reference  to  and  inspec- 
tion of  the  report  and  map  sufficiently  identified  the  lots 
selected  by  the  Commissioners. 

We  therefore  think  that  it  was  competent  for  the  plaintiff 
to  prove  by  witnesses  the  condition  of  the  map  when  it  was 
filed,  and  that  this  was  substantially  included  in  the  ofiFer  to 
prove  that  the  lots  on  the  map  referred  to  in  the  report  of  the 
Commissioners  were  colored  Dy  the  Commissioners,  and  that 
this  was  done  before  the  map  and  report  were  furnished  to 
the  Common  Council. 

But  is  urged  that  if  that  part  of  the  testimony  was  admis- 
sible, the  offer  as  an  entirety  was  bad,  because  it  was  an  offer 
good  in  part  and  bad  in  part,  and  there  was  no  error  com- 
mitted in  sustaining  the  objection  to  it  as  an  entirety.  We 
have  been  referred  to  several  decisions  of  Courts  where  that 
seems  to  be  the  rule.  Upon  the  subject  there  is  unques- 
tionably a  conflict  of  opinion.  In  New  York  and  Pennsyl- 
vania it  has  been  held  that,  if  an  offer  contains  any  matter 
not  admissible  as  evidence,  the  whole  may  be  rejected.  (28 
N.  T.  444;  34  Id.  436;  12  W^end.  504;  Wharton  ^b.  Bovglass, 
76  Pa.  St.  273.)  But  in  Alabama  and  Maryland,  and  in  the 
Supreme  Court  of  the  United  States,  the  contrary  is  held  to 
be  the  more  correct  rule. 
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In  Buffington  vs.  Cooky  39  Ala.  66,  a  motion  was  made  to 
exclude  from  the  jury  all  the  endorsements  on  an  execution; 
but  a  part  of  them  was  legal  evidence,  and  the  Supreme 
Court  says:  **  If  a  portion  of  the  testimony  was  illegal,  the 
Court  was  not  bound  to  separate  the  legal  from  the  illegal 
evidence,  but  might  properly  overrule  the  whole  motion."  In 
GarTolTs  Lessee  vs.  Tfie  Granite  Maiwfactnring  Company^  11 
Md.  403,  and  Cartis  vs.  Moore^  20  Id,  97,  the  rule  is  thus  de- 
clared: **  When  an  oflferis  made  of  a  mass  oiE  evidence  com- 
plex in  its  character,  and  the  whole  of  it  is  objected  to  in 
such  case,  if  any  part  of  it  is  admissible  it  is  error  to  exclude 
the  whole."  In  Moore  vs.  The  Bank  of  the  Metropolis^  13 
Peters,  302,  which  was  an  action  in  assumpsit  upon  a  promis- 
sory note,  the  plaintiflF,  after  proving  by  a  competent  witness 
that  the  defendant,  before  the  making  of  the  note  in  suit,  had 
made  several  promissory  notes  which  were  discoimted  by  the 
bank,  and  the  proceeds  of  which  were  carried  to  the  credit 
of  the  defendant,  who  drew  the  money  bj  checks  drawn  on 
the  bank,  and  that  those  notes  remained  in  the  bank  unpaid 
until  canceled  by  renewal  under  power  of  attorney  which 
the  defendant  had  executed  for  that  purpose,  and  that  the 
note  in  suit  was  given  for  the  purpose  of  renewal  of  the  last 
one  of  those  notes,  the  plaintiff  then  offered  the  canceled 
notes  and  bank  checks  and  power  of  attorney  in  evidence,  to 
the  admissibility  of  which,  or  any  of  the  matter  above  stated 
in  evidence,  the  defendant  objected;  but  the  Court  overruled 
the  objection  and  permitted  all  of  them  to  be  given  in  evi- 
dence, and,  on  appeal,  the  Supreme  Court  of  the  United 
States  savs:  ''It  is  the  duty  of  the  party  taking  exceptions 
to  the  admissibility  of  evidence  to  point  the  part  out  ex- 
cepted to,  when  the  evidence  consists  of  a  number  of  partic- 
ulars, so  that  the  attention  of  the  Court  may  be  drawn  to 
the  particular  objection.  If  the  exception  covers  any  admis- 
sible evidence,  it  is  rightly  overruled.' 

We  think  these  cases  establish  the  correct  rule  on  the  sub- 
ject. No  injustice  can  be  done  by  working  under  such  a 
rule;  for  the  trial  Court  has  it  within  its  power  to  decide  upon 
the  admissibility  of  any  part  of  the  testimony  incluaed 
within  an  offer,  when  the  witnesses  are  called  upon  to  testify; 
or  if  any  admitted  part  of  it  should  be  objectionable,  it  has 
the  power  to  strike  it  out  on  motion.  As  a  rule,  we  think  it 
has  been  indirectly,  at  least,  approved  by  the  Court  in  th& 
case  of  Coveny  vs.  -ffaZe,  supra. 

But,  independent  of  this,  we  think  the  offer  as  an  entirety 
was  not  obnoxious  to  the  objections  which  were  made  to  it; 
for  if  the  map  upon  being  restored  to  its  original  condition 
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disclosed  the  fact  that  certain  lots  designated  upon  it  were 
colored,  it  wonld  be  admissible  to  show,  bj  extrinsic  evi- 
dence, that  the  act  was  done  bj  the  Commissioners,  and  the 
purpose  for  which  it  was  done.  For  the  purpose  of  an  act  is 
part  of  the  act  itself— 3:>a?'8  rei  gestce — and  may  be  proved  by 
the  simultaneous  circumstances,  and  oral  or  written  declara- 
tions of  the  actors.  It  may  be  a  difficult  matter  at  times  to 
determine  whether  proposed  circumstances  or  declarations 
of  a  person  constitute  a  part  of  the  transaction;  but  the 
principal  things  for  consideration  are.  Were  they  contempo- 
raneous with  the  act  in  evidence,  and  are  they  so  connected 
with  it  as  to  illustrate  its  character  ?  If  they  were  contem- 
poraneous, and  are  so  connected  with  the  act  as  to  illustrate 
its  character,  they  are  admissible  as  a  part  of  it. 

Warton  defines  rea  gestce  aef  those  circumstances  which  are 
the  undesigned  incidents  of  a  particular  litigated  act,  which 
are  admissible  when  illustrative  of  such  act.  These  incidents 
may  be  separated  from  the  act  by  a  lapse  of  time  more  or 
less  appreciable.  They  may  consist  of  speeches  of  any  one 
concerned,  whether  participant  or  bystander;  they  may  com- 
prise things  left  undone  as  well  as  things  done.  Their  sole 
distinguishing  feature  is  that  they  should  be  the  necessary 
incidents  of  me  litigated  act;  necessary  in  this  sense  that 
they  are  part  of  the  immediate  preparations  for,  or  emana- 
tions of  such  act,  and  are  not  produced  by  the  calculated 
policy  of  the  actors. 

Upon  the  same  principle  rest  the  declarations  of  agents  or 
officers  of  corporations  made  at  the  time  of  the  particular 
transaction,  while  acting  within  the  scope  of  their  duties. 

Now,  if  from  the  contemporaneous  circumstances  of  the 
act  of  coloring  the  lots  it  be  made  to  appear  that  the  pur- 
pose of  the  Commissioners  was  to  designate  them  as  lots 
selected  by  them  for  public  purposes,  and  that  these  lots  so 
designated  were  painted  with  dinerent  colors,  a  doubt  would 
arise  as  to  which  color  was  intended  to  designate  those  se- 
lected for  school  purposes.  To  obviate  that  doubt,  oral  evi- 
dence of  the  circumstances  connected  with  the  selection  and 
designation,  tending  to  identify  the  lots  which  were  selected 
for  school  purposes,  would  also  be  admissible.  The  color- 
ing, instead  of  being  an  arbitrary  and  unmeaning  act,  is  the 
expression  of  an  intention;  and  when  the  intention  and  ex- 
pression are  connected,  they  attach  to  the  objects  on  which 
the  expression  appears;  and  it  is  the  province  of  the  Court 
to  apply  them  so  as  to  determine  whicn  of  the  expressions 
was  intended  to  designate  the  lots  selected  for  scnool  pur- 
poses, and  whether  the  lot  in  controversy  was  one  of  them. 
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The  mode  of  designation  is  applicable  to  two  or  more  sub- 
jects; and  where  that  is  the  case,  extrinsic  evidence  is  admis* 
sible  to  prove  which  of  snch  subjects  was  intended. 

The  general  rule  on  the  subject  will  be  found  stated  by  Mr. 
Greenleaf  in  his  work  on  Evidence.  **  If  the  language  of  an 
instrument  is  applicable  to  several  parcels  of  land,  to  several 
monuments  or  boundaries,  *  *  *  or  if  the  terms  are 
vague  or  general,  or  have  several  meanings,  or  if  the  desbrip- 
tion  of  any  thing  or  circumstance  is  true  m  part,  but  not  true 
in  every  particular,  parol  evidence  is  admissible  of  any  ex- 
trinsic circumstance  tending  to  show  what  things  were  in- 
tended, or  to  ascertain  the  meaning  in  any  other  respect. " 
(1  Greenl.  Ev.,  Sections  288,  289.)  And  proof  of  all  mate- 
rial facts  is  admissible,  from  which  the  intent  of  the  party  in 
using  the  expressions  may  be  inferred,  or  which  will  enable 
the  Court  to  identify  the  thing  meant  to  be  designated. 

We  are  therefore  of  opinion  that  the  facts  which  the  plain- 
tiff offered  to  prove,  taken  in  connection  with  the  other  facts 
already  in  evidence,  were  relevant  to  the  issues  on  trial  by 
the  Couii),  and  that  the  Court  erred  in  refusing  to  admit  tes- 
timony to  prove  them.  Whether  the  testimony,  when  ad- 
mitted, would  be  sufficient  or  insufficient  to  prove  the  fact  of 
selection  and  designation  by  the  city  of  the  lot  in  question, 
under  the  ordinances  in  evidence,,  was  for  the  consideration 
of  the  Court  when  it  came  to  pass  upon  the  rights  of  the 
persons  to  the  action. 

Judgment  and  order  of  nonsuit  reversed,  and  cause  re- 
manded for  a  new  trial. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 

I  concur  in  the  judgment  upon  the  ground  first  discussed 
in  the  opinion  of  Mr.  Justice  McKee.  Eoss,  J. 

(Thornton,  J.,  being  disqualified,  took  no  part  in  the  de- 
cision of  this  case.) 

DISSENTmO  OPINION. 

In  Board  of  Education  vs.  Donahue,  53  Cal.  196,  I  had  oc- 
casion to  say:  **  A  reference  to  and  inspection  of  a  report 
and  map — the  colors  on  the  latter  being  restored — sufficiently 
identify  the  lots  selected  by  the  Commissioners  as  school 
lots."  But  while  the  plaintiff  in  the  present  case,  if  such  an 
offer  had  been  made,  should  have  been  permitted  to  prove 
the  colors  of  the  map  when  it  was  filed,  the  offer  to  prove 
what  the  Commissioners  intended  by  the  different  colors  was^ 
in  my  opinion,  properly  refused.  If  such  testimony  was  in- 
admissible, I  feel  confident  it  was  not  error  to  reject  the 
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offer  made  in  gross.  It  is  admitted  that  the  decisions  in  New 
York  and  Pennsylvania  would  justify  the  action  of  the  Court 
from  which  this  appeal  is  taken.  In  Maryland  it  would  ap- 
pear to  have  been  held  otherwise.  In  Moore  vs.  The  Bank  of 
the  Metropolis,  13  Peters,  and  Buffington  vs.  Cooky  39  Ala. — 
cited  in  the  prevailing  opinion — it  was  simply  held  that  where 
evidence  had  been  admitted  without  objection,  and  a  party 
moved  to  exclude  the  whole  of  such  evidence,  the  trial  Court 
properly  denied  the  motion,  it  appearing  that  a  portion  was 
admissible. 

I  conceive  that  the  rule  as  laid  down  in  New  York  is  fairer 
to  the  lower  Courts,  and  would  better  protect  the  rights  of 
suitors.  I  am  therefore  compelled  to  dissent  from  the  judg- 
ment. MoKlNSTRY,   J. 

Depabtment  No.  1. 


[Filed  September  24,  1880.] 
No.  6619. 

A.  PFISTEE  ET  al.,  Kespondents, 
vs. 
HAKBT  WADE,  Defendant  and  Kespondent, 
GEORGE  D.  BLISS,  Defendant  and  Appellant. 

Adtebse  Claims — Idxntitt.  Plaintiff  aUeges  in  his  complaint  that  $232 
of  the  amount  he  was  to  pay  into  Court  is  not  claimed  by  defendant 
Wade,  but  is  due,  "without  question,  to  defendant  Bliss,  while  the 
latter  claims  the  whole  amount:  Held,  a  violation  of  the  inflexible 
rule  that  the  claims  must  be  identical,  because  where  claims  made  by 
the  defendants  are  of  different  amounts  they  n&ver  can  be  identical. 

Intespijeadeb.  a  bill  of  equitable  interpleader  cannot  be  sustained  unless 
the  claim  is  identical  with  that  in  the  complaint. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
Oisbrict,  Santa  Clara  County. 

Burt  dt  PfisteTy  for  respondents. 

/.  R.  Lowe,  G.  D,  Wrtghty  and  M.  Lynch,  for  appellants. 

McKinstry,  J.,  delivered  the  opinion  of  the  Court: 

The  complaint  is  as  follows : 

"Plaintiffs  above  named  complain  of  defendants  above 
named,  and  for  cause  of  action  aver : 

**That  said  plaintiffs  for  several  years  last  past  have  been 
and  now  are  copartners,  doing  business  under  the  firm  name 
and  style  of  "A.  Pfister  &  Co."  at  the  city  of  San  Jose,  in  the 
County  of  Santa  Clara,  State  of  California.    That  on  or 
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about  the  31st  day  of  December,  A.  d.  1877,  said  plaintiffs 
purchased  of  one  William  Trenouth,  the  assignor  of  defend- 
ant Bliss  above  named,  a  certain  quantity  of  wheat,  then 
being  in  the  warehouse  of  defendant  Wade  above  named,  at 
or  near  Alviso,  in  the  said  County  of  Santa  Clara,  amounting 
to  128,438  pounds,  for  which  said  plaintiffs  agreed  to  pay 
the  said  Trenouth  the  sum  of  12, 889.85  gold  coin  of  the 
United  States,  subject  to  certain  conditions  upon  the  deliv- 
ery of  said  wheat. 

'  '^  That  the  said  wheat  has  been  delivered  to  said  plainti£b, 
and  there  is  now  due  from  them  on  accoant  thereof  the  sum 
of  $2,889.85  gold  coin  of  the  United  States. 

**That  said  "Wade,  before  the  delivery  of  said  wheat  to 
said  plaintiffs,  claimed  a  lien  upon  said  wheat  by  way  of 
pledge  to  secure  the  sum  of  $2,653.75  gold  coin  of  the 
United  States,  alleged  to  be  due  from  the  said  Trenouth  to 
him  the  said  Wade,  and  refused  to  deliver  up  the  same  ex- 
cept upon  the  condition  that  the  said  plaintiffs  would  retain, 
out  of  the  purchase  money  arising  from  the  said  sale  of  said 
wheat,  any  sum.  of  money  due  to  said  Wade,  and  pay  over  to 
the  said  Trenouth  only  the  balance  of  the  said  purchase 
money  remaining  thereafter.  That  afterwards — to-wit,  on 
or  before  the  10th  day  of  January,  A.  d.  1878 — said  defend- 
ant Bliss  notified  said  plaintiffs  tnat  the  said  Trenouth  had 
assigned  and  set  over  to  him,  said  Bliss,  all  his  claim  against 
said  plaintiffs  for  and  on  account  of  said  wheat;  and  after- 
wards said  Bliss  further  notified  said  plaintiffs  that  he,  the^ 
said  Bliss,  claimed  the  whole  amount  due  upon  said  wheat 
from  said  plaintiffs,  and  recognized  no  claim  on  the  part  of 
said  Wade.  That  said  Wade  now  threatens  to  sue  said 
plaintiffs  for  the  amount  that  he  claims  to  be  due  to  him, 
and  the  said  Bliss  threatens  to  sue  plaintiffs  for  the  whole 
amount  due  upon  said  wheat. 

**  That  said  plaintiffs  have  always  been  and  now  are  ready 
and  willing  to  pay  over  the  money  due  upon  said  wheat  to 
the  party  or  parties  lawfully  entitled  to  receive  the  same,  and 
to  whom  they  could  pay  the  same  with  safety,  and  they  here- 
by offer  to  j)ay  the  same  into  the  Court. 

'^  That  said  plaintiffs  do  not  in  any  respect  collude  with 
either  of  the  said  defendants  touching  the  matter  in  question 
in  this  cause;  that  they  have  not  exhibited  this  bill  or  com- 
plaint at  the  requests  of  such  defendants  or  either  of  them, 
and  that  they  have  not  been  indemnified  by  such  defendants, 
or  any  or  either  of  them,  but  merely  of  their  own  free  will, 
and  to  avoid  being  molested  and  injured  touching  the  matters 
contained  in  such  bill. 
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"  Wherefore,  as  your  plaintiffs  can  have  adequate  relief 
only  in  this  Court,  to  the  end  that  the  said  defendants  may 
interplead  and  settle  their  rights  to  the  said  sum  of  money, 
and  that  your  plaintiffs  may  pay  the  same  into  Court,  and 
that  said  defendants  may  be  restrained  from  commencing 
any  suit  against  said  plaintiffs  touching  the  premises,  and  that 

Slaintiffs  may  pay  into  Court  such  amount  and  procure  said 
efendants  to  interplead  according  to  the  course  of  this  Court, 
and  that  they  may  be  discharged  from  all  liability  to  said  ' 
defendants,  or  either  of  them,  and  may  have  their  costs 
herein,  or  that  such  other  or  further  relief  as  to  the  Court 
may  seem  just  and  proper  may  be  granted  them,  a  decree  of 
this  Court  is  prayed." 

The  allegations  of  the  complaint  did  not  authorize  the 
Court  below  to  enter  a  decree  requiring  defendants  to  infer- 
plead. 

It  is  an  inflexible  rule  that  the  thin^  to  which  the  parties 
make  adverse  claims  must  be  one  and  the  same  thing;  or,  in 
other  words,  the  claims  must  be  identical.  TV  here  the 
claims  made  by  the  defendants  are  of  different  amounts,  thev 
never  can  be  identical,  (4  Wait's  Actions  and  Defenses,  153.) 
Here  the  plaintiff  alleges  in  his  complaint  that  1232  of  the 
amount  he  asks  to  pay  into  Court  is  not  claimed  by  defend- 
ant Wade,  but  is  due  without  question  to  defendant  Bliss, 
while  the  latter  claims  the  whole  amount.  So  plain  a  viola- 
tion of  an  "  inflexibe  rule"  ought  not  to  be  upheld.  There 
may  indeed  be  cases  in  which  all  the  fund — where  a  plain- 
tiff sustains  to  it  the  mere  relation  of  trustee  or  stakeholder — 
may  not  be  claimed  by  eojch  of  the  defendants;  but  it  must  a]^ 
pear  at  least  that  the  defendants  assert  adverse  claims  to  a 
and  every  part  of  it.  (School  District  vs.  Weston,  31  Mich. 
35.)  It  18  an  undeviating  rule  that  where  plaintiff  raises  any 
question  as  to  the  amount  of  the  claim,  which  is  the  subject 
of  litigation,  this  alone  will  be  fatal  to  the  ri^t  to  the  rem- 
edy.    {Diplock  vs.  Hammond,  27  Eng.  L.  and  Eq.  202.) 

But  the  complaint  fails  to  show  the  identity  of  the  claims 
in  other  respects.  The  averments  are  that  defendant  Bliss, 
as  assignee  of  Trenouth,  the  vendor,  claims  the  price  of  the 
wheat;  but  that  defendant  Wade  claims  a  cert  aim  sum  from 
plaintiffs  as  the  consideration  for  an  assignment  of  his  rights 
ag  pledgee,  or  upon  a  contract  by  virtue  of  which,  in  consid- 
eration that  said  defendant  woulH  deliver  the  wheat  to  plain- 
tiffs and  therebv  release  his  lien  thereon,  plaintiffs  agreed  to 
pay  to  Wade  the  amount  of  the  lien.  Defendant  Wade  is 
not  alleged  to  claim  that  he  is  the  assignee  of  the  demand 
for  the  purchase  price  of  the  wheat,  in  whole  or  in  part. 
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The  claims  of  defendants  are  not  the  same,  nor  of  the  same 
nature.  Each,  as  alleged,  arises  out  of  a  separate  and  inde- 
pendent contract  with  the  plaintiflfs  by  defendants  severally. 

The  contract  with  Wade  was  made  by  plaintiffs  subse- 
quently to  their  agreement  to  purchase,  and  neither  Tre- 
nonth  nor  Bliss  was  a  party  to  the  Wade  contract.  If  plain- 
tiffs aereed  "to  retain  out  of  the  purchase  money  arising 
from  tne  sale  of  the  wheat  any  sum  of  money  due  to  Wade," 
it  does  not  appear  that  Trenonth  assented  to  that  arrange- 
ment, or  admitted  that  any  sum  was  due  Wade.  Plaintiffs 
cannot  ask  a  Court  of  equity  to  re<^uire  the  defendants  to 
interplead,  and  thereby  have  determined  whether  Trenouth 
formerly  owed  Wade,  and  how  much.  If  plaintiffs  are  in- 
debted to  Wade,  it  is  not  for  so  much  wheat  sold  and  deliv- 
ered, but  is  upon  a  specific  contract,  by  which  they  bound 
themselves  to  pav  the  amount  of  a  lien,  if  any  existed.  The 
right  to  remedj  by  interpleader  is  founded,  however,  not  on 
the  consideration  that  a  man  may  be  subjected  to  double  lia- 
bility, but  on  the  fact  that  he  is  threatened  with  double  vexa- 
tion in  respect  to  one  liability.  {East  dc  Weal  India  Dock  Co. 
vs.  Littledale,  7  Hare,  60;  Great  Southam,  etc.,  B.  R.  Co.  vs. 
Corry,15  W.  R.  651;  Wait,  154.) 

A  vendee  sued  by  his  vendor  for  the  price  of  goods,  and 
by  a  third  party  in  trover  for  their  value,  cannot  maintain 
an  interpleader  suit,  since  the  claims  made  against  him  are 
not  identical;  the  one  seeking  to  have  the  benefit  of  a  con- 
tract, the  other  claiming  the  value  of  chattels  which  are  the 
subject  of  it.     {Slaney  vs.  Sidney,  14  M.  and  W.  800.) 

A  deposited  certain  iron  with  B  &  Co.,  who  were  wharf- 
ingers, and  afterwards  directed  them  to  deliver  it  to  C.  C 
a])plied  to  B  &  Co.  to  know  the  particulars  of  the  iron  held 
by  them  On  his  account;  andB  &  Co.  then  wrote  a  letter  to  C, 
saying  that  in  compliance  with  his  request  they  annexed  a 
note  of  the  landing  weights  of  the  iron  transferred  into  his 
name  bv  A,  and  now  held  by  them  (B  &  Co.)  at  his  (C's) 
disposal.  B  &  Co.  subsequently  received  a  notice  from  D 
that  the  iron  belonged  to  him,  and  that  it  had  been  deposited 
with  A,  as  an  agent,  for  sale,  and  that  he  had  without 
authority  pledged  it  to  C.  B  &  Co.  then  filed  a  bill  of  in- 
terpleader against  C  and  D.  ifeW,  on  demurrer  (affirming 
the  decision  of  the  Court  below),  that  after  B  &  Co's  letter 
to  C,  they  could  not  maintain  a  bill  of  interpleader  against 
him.  (CrawshayvB.  Thornton^  2  Mylue  and  Craig,  1.)  Dur- 
ing the  argument  of  the  case  last  cited  Lord  Cottonham  re- 
marked :  ''If  what  has  taken  place  amounts  to  an  independ- 
ent contract  (between  the  wharfingers  and  the  assignee  of 
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the  original  depositor),  it  is  one  which  cannot  be  decided  be- 
tween the  parties  to  this  suit "  (p.  14).  And  in  giving  judg- 
ment, the  Chancellor  said:  **The  case  tendered  by  every 
such  bill  of  interpleader  ought  to  be  that  the  whole  of  the 
rights  claimed  by  the  defendants  may  be  properly  determined 
by  litigation  between  them,  and  that  the  plaintiffs  are  not 
under  any  liabilities  to  either  of  the  defendants  beyond  those 
which  arise  from  the  title  to  the  property  in  contest;  be- 
cause, if  the  plaintiffs  have  come  under  any  personal  obli- 
gation, independently  of  the  question  of  pro{)erty.  so  that 
either  of  tne  defendants  may  recover  against  them  at 
law,  without  establishing  a  right  to  the  property,  it  is  ob- 
yioos  that  no  litigation  between  the  defendants  can  ascer- 
tain their  respective  rights  as  against  the  plaintiffs,  and  the 
injunction,  wnich  is  of  course  if  the  case  be  a  proper  subject 
for  interpleader,  would  deprive  a  defendant  having  such  a 
case  beyond  the  question  of  property,  of  part  of  his  legal 
remedy,  with  the  possibility  at  least  of  failing  in  the  con- 
test with  his  co-defendant,  in  which  case  the  injunction 
would  deprive  him  of  a  legal  right,  without  affording  him 
any  equivalent  or  compensation.  Such  a  case  undoubtedly 
would  not  be  a  case  for  interpleader.  A  party  may  be  in- 
duced, by  the  misrepresentation  of  the  apparent  owner  of  the 
property,  to  enter  mto  personal  obligations  with  respect  to 
it  from  which  he  may  be  entitled  to  be  released  by  a  Court 
of  equity;  but  such  a  case  could  not  be  a  subject  for  inter- 
pleader between  the  real  and  pretended  owners.  In  such  a 
case  the  plaintiff  would  be  asserting  an  equity  for  relief  from 
a  personal  contract  against  one  of  the  defendants  with  which 
the  other  would  have  nothing  to  do." 

The  complaint  does  not  allege  in  terms  that  plaintiffs  prom- 
ised to  ana  agreed  with  defendant  Wade  that  they  would 
"retain  out  of  the  purchase  money  arising  from  the  sale  of 
said  wheat  any  sum  of  money  due  to  said  Wade  "  from  Tre- 
nouth.  If  there  was  no  such  agreement  on  their  part,  and 
if  Wade  voluntarily  relinquished  his  lien  and  delivered  the 
wheat  to  the  purchaser,  it  is  clear  that  W^ade  cannot  assert 
any  claim  to  any  portion  of  the  purchase  money  in  the  hands  of 
plaintiffs,  and  that  plaintiffs  know  it.  If,  on  the  other  hand^ 
the  complaint  is  to  be  construed  as  averring  a  promise  by  plain- 
tiffs to  pay  to  Wade  the  amount  of  his  lien,  as  the  consideration 
of  a  transfer  of  the  possession,  it  is  equally  clear  that  plain- 
tiffii,  by  an  independent  contract  with  Wade,  have  assumed 
the  position  of  successors  in  interest  to  him.  They  have  by 
that  contract  also  taken  a  stand  antagonistic  to  defendant 
Bliss,  to  the  extent  of  any  lien  the  benefit  of  which  has  been 
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assigned  to  them.  The  plaintiff  in  an  interpleader  case  must 
appear  to  have  no  interest  in  the  subject-matter.  (Li-yicoln 
vs.  Rutland,  etc.,  B.  Co.,  24  Vt.  639,  2  Paige,  199.)  Plain- 
tiffs do  not  occupy  the  place  of  mere  stakeholders,  but  have 
adversary  interests  to  tnose  of  Bliss,  which  cannot  be  deter- 
mined in  an  issue  joined  between  the  defendants.  The 
case  of  Olyn  vs.  Daesbnry,  11  Sim.  Oh.  139,  was  this:  Dues- 
bury,  an  architect  and  surveyor,  brought  an  action  against 
Glyn,  his  employer,  for  £165,  the  amount  of  a  running 
account  between  them,  one  item  of  which  was  £76, 
which  Duesbury  had  paid  to  a  third  party  at  the  request  of 
Haynes,  a  contractor,  to  whom  it  was  due  for  plumbers' 
work  done  for  Glyn.  Haynes  having  taken  the  oenefit  of 
the  Insolvent  Debtors'  Act,  his  assignee  demanded  the  £76 
of  Gljn,  insisting  that  the  payment  to  the  third  party  was 
invalid.  Glvn  paid  into  Court  £79,  being  the  £165  minus 
£76.  Duesfcury  took  the  £79  out  of  Court  and  proceeded 
with  his  action.  Glyn  then  filed  a  bill  of  interpleader 
against  Duesbury  and  the  assignee  of  Haynes  respecting  the 
£76.  Hdd,  that  the  bill  was  not  sustainable.  Sir  Lancelot 
Shad  well,  V.  C,  said:  "A  case  of  interpleader  then  arises 
where  the  same  subject,  whether  debt,  duty,  or  thing  is 
claimed.  Now,  when  the  subject  in  dispute  has  a  bodily 
existence,  no  difficulty  can  arise  on  the  ground  of  identity; 
for  no  dispute  can  arise  as  to  identity  of  matter.  But  where 
the  subject  in  dispute  is  a  chose  in  action,  which  has  no  bod- 
ily existence,  it  becomes  necessary  to  determine  what  con- 
stitutes identity.  Where  the  claims  made  by  the  defendants 
are  of  different  amounts,  they  never  can  be  identical;  but 
where  they  are  the  same  in  amount,  that  circumstance  goes 
far  to  determine  their  identity.  The  amount,  however,  may 
not  be  sufficient  of  itself  to  determine  the  identity;  for  the 
amount  may  be  the  same  and  the  debt  mav  be  different. 
In  this  case,  Haynes  having  become  insolvent,  Obbard, 
as  his  assignee,  claims  a  debt  due  for  work  and  labor  done 
by  him  for  the  plaintiff;  and  Duesbury,  who  was  the  plain- 
tiff's agent,  and  who  superintended  the  works,  claims  a  debt  due 
to  him  from  the  plaintiff  in  respect  of  his  having  paid  cer- 
tain moneys  on  the  plaintiffs  account,  among  which  is  in- 
cluded a  sum  paid  by  him  to  or  on  account  of  Haynes  for 
work  and  labor  done;  and  the  question  is,  whether  the  debt 
or  duty  claimed  by  Duesbury  is  the  same  as  that  claimed  hj 
Obbard.  It  appears  to  me  that,  although  there  is  a  comph- 
cation  of  circumstances  which  prima  facte  give  color  to  the 
assertion  that  the  two  sums  are  substantially  the  same  debt, 
yet  if  Duesbury  had  brought  an  action  against  the  plaintiff, 
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and  had  in  that  case  recovered  the  whole  amount  of  what  he 
claimed,  that  would  not  have  prevented  Obbard,  in  right  of 
Haynes,  from  bringing  his  action  and  recovering,  even  al- 
though the  amounts  might  be  the  same.  Suppose  that  Dues- 
buiy's  claim  of  debt  had  originally  arisen  from  one  set  of 
circamstanceSy  and  Obbards*  claim  from  another  source, 
could  the  plaintiflf,  by  paying  the  debt  to  Duesbury,  be 
morally  and  conscientiouslv  said  to  have  paid  the  debt  to 
Haynes;  or,  vice  verm,  if  he  had  paid  Haynes,  might  not 
Duesbury  have  recovered  ? 

''The  matter,  I  think,  must  depend  on  the  original  nature 
and  constitution  of  the  debt;  and  when  the  debt  to  Dues- 
bury arose  in  respect  of  acts  done  by  him  in  his  character  of 
architect  and  surveyor  to  the  plaintiff,  and  the  debt  to 
Haynes  in  respect  of  work  and  labor  done,  I  do  not  see  how 
the  two  debts  can  be  the  same.  It  seems  to  me  that  they 
are  originally  and  substantially  different  in  their  nature,  and 
therefore  that  they  cannot  be  properly  made  the  subject  of 
a  bill  of  interpleader.  The  consequence  is  that  the  injunc- 
tion must  be  aissolved." 

Mr.  Wait,  in  his  work  upon  "Actions  and  Defenses,"  lays 
down  as  a  rule:  ''An  interpleader  will  be  sustained  when- 
ever it  is  necessary  for  the  protection  of  a  person  from  whom 
several  others  claim,  legally  or  equitably,  the  same  thing, 
debt,  or  duty,  but  who  has  incurred  no  independent  liahilUy 
to  any  of  them,  and  does  not  *  himadf  claim  an  interest  in  the 
matter.  (A.  and  D.,  p.  150;  Cadv  vs.  Palter,  55  Barb.  463; 
Barry  vs.  Mat.  Life  fna.  Co.,  53  N.  Y.  536.  See  also  other 
cases  cited  in  the  same  section.)  Here,  as  we  have  seen, 
plaintiffs  are  not  mere  stakeholders,  but  have  an  interest  to 
the  extent  of  the  lien  of  the  pledgee,  as  alleged  assignees  of 
defendant  Wade.  The  asserted  duty  due  from  plaintiffs  to  the 
defendants  respectively  is  not  identical,  and  plaintiffs  have 
entered  into  a  several  and  independent  contract  with  each  of 
the  defendants. 

There  is  another  reason  why  the  present  bill  cannot  be 
maintained.  It  is  essential  to  the  right  of  interpleader  that 
the  person  standing  in  the  position  of  a  stakeholder  is  igno- 
rant of  the  rights  of  the  different  claimants  to  the  fund  held 
by  him,  or  at  least  that  there  is  some  doubt  as  to  which  of 
them  is  entitled  to  the  fund,  so  that  he  cannot  safely  pay  it 
to  either.  (22  How.  22;  11  Ga.  103;  10  Abb.  N.  S.  243;  3 
Barb.  Ch.  91;  3  Daly,  434.) 

Plaintiffs  here  cannot  be  permitted  to  claim  that  they  are 
ignorant  of  tibe  facts  upon  which  the  claims  of  defenaants 
i^eclavelj  are  based.     They  know  that  defendant  Bliss  de- 
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mands  the  price  of  the  wheat ;  they  know  also,  or  must  be 
held  to  know,  what  sum  they  became  bound  to  pay  to  de- 
fendant Wade  when  they  obtained  possession  of  the  wheat. 
From  these  facts  no  such  reasonable  doubt  as  to  the  law 
arises  as  can  justify  a  resort  to  the  remedy  here  sought. 

The  plaintiffs  have  acknowledged  a  rij^ht  by  way  of  lien, 
in  some  sum,  in  defendant  "Wade  by  taking  a  transfer  with 
the  promise  to  pay  him  the  sum,  whatever  it  may  be,  for 
which  he  held  the  property  in  pawn.  Thus  they  have  in- 
curred a  separate  liability  to  him,  while  they  have  assumed 
such  an  obligation  as  compels  them,  for  their  own  protection, 
to  contest  the  right  of  defendant  Bliss  to  a  portion  of  the 
purchase  price. 

To  recapitulate :  It  appears  from  the  complaint  that  plain- 
tiffs are  not  mere  stakeholders,  without  any  interest  or  claim 
of  interest  in  the  fund;  that  the  claims  of  defendants  are  not 
identical  in  amount;  that  the  claims  in  other  respects  do  not 
relate  to  the  same  debt  or-  duty;  that  the  plaintiffs  have  ac- 
knowledged the  validity,  to  some  extent,  oi  the  claim  of  one 
of  the  defendants,  and  incurred  a  separate  liability  to  him ; 
that  the  claims  of  each  of  defendants  arises  out  of  a  separate 
and  independent  contract. 

Judgment  reversed. 

We  concur:  Boss,  J.,  McKee,  J. 


Department  No.  2. 


[Filed  September  14,  1880.] 
No.  6719. 

C.  W.  CLABK  ET  AL.,  Bespondents, 

vs. 

THOS.  FOWLEB,  Appellant. 

Appeal  from  the  District  Court  of  the  Thirteenth  Judicial 
District,  Tulare  County. 

W.  W.  Cross,  for  respondents. 
Atwell  &  Bradley^  for  appellant. 

By  the  Court: 

There  being  no  appearance,  and  no  brief  on  file  on  behalf 
of  appellant,  A.  P.  Catlin,  Esq.,  appearing  for  respondent, 
and  it  appearing  to  the  Court  that  the  appeal  was  taken  for 
delay,  it  is  ordered  that  the  judgment  and  order  be  and  they 
are  affirmed,  with  damages  at  the  rate  of  five  per  cent,  of  the 
amount  of  the  judgment  rendered  in  the  Court  below. 


hdtit  €u$i  %m  itnntal 


Vol.  VI.  -    Octobeb  23,  1880.  No.  9. 

Current  Topics. 

It  is  laid  down  in  3  Greenleaf ,  g  27,  that  no  evidence  in 
regard  to  the  character  of  the  person  on  whom  the  offense 
was  committed  is  in  general  admissible,  the  character  being 
no  part  of  the  res  gestce,  Mr.  Wharton,  however,  in  his  work 
on  Criminal  Law  (Vol.  1,  Sec.  641),  is  of  opinion  that  in 
cases  of  homicide  such  testimony  would  be  admissible,  and 
that  an  exception  to  Greenleaf 's  rule  should  extend  to  that. 
A  writer  in  the  last  number  of  the  Western  Jurist  thinks  the 
reasoning  of  Mr.  Wharton  unanswerable.  The  question 
seems  to  be  unsettled  in  Iowa,  and  it  is  not  entirely  clear 
that  it  has  been  determined  in  California  in  its  widest  sense. 
It  is  not  the  mere  question  of  relevancy  and  admissibility 
when  the  accused  relies  on  self-defense  and  justification,  as 
m  cases  of  homicide,  but  goes  further  than  that,  and  attacks 
the  character  of  the  individual  separate  and  apart  from  the 
circumstances  attending  the  commission  of  the  crime. 
Would  it  be  proper  to  show  that  the  accused  was  a  violent, 
ferocious,  and  bloodthirsty  man  naturally?  Would  his 
character  as  such  give  any  point  to  the  meaning  of  his  con- 
duct at  the  time  of  his  killing  ?  Would  his  natural  ferocity 
indicate  present  peril,  or  would  a  knowledge  of  his  character 
the  more  readily  lead  the  accused  to  believe  he  would  make 
the  threatened  attack,  or  that  he  would  commit  a  felony  ? 
"  It  would  be  proper  to  prove  that  the  deceased  was  armed 
with  a  gun,  and  why  not  that  he  was  armed  with  enormous 
bodily  strength  and  desperate  rage  ?  Specific  threats  can  be 
put  in  evidence;  why  not  a  general  ferocity  of  temper,  which 
vents  itself  on  all  by  whom  it  is  crossed,  and  which  spares 
not  life  in  its  fury?" 
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Supreme  Court  of  California. 

In  Bane. 


[Filed  September  22,  1880.] 

No.  6161. 

THOMAS  KOTGHT,  Appellant, 

vs. 

JAMES  ROCHE  et  al.,  Respondents. 

Behbabino.  This  canse  was  determined  by  Department  No.  1  upon  the 
theory  that  there  was  an  appeal  from  the  judgment  as  well  as  from  the 
order  denying  the  motion  for  a  new  trial,  and  was  so  stated  in  brief  of 
counsel  for  appellant;  bnt  it  appears  now  that  there  was  no  appeal 
from  the  judgment,  hence  petition  for  rehearing  granted. 

iNSumciEin:  Findings.  A  judgment  based  upon  findings  which  do  not  de- 
termine all  the  material  issues  is  a  "  decision  against  law,"  for  which 
a  new  trial  may  be  had.  In  such  case  a  re-examination  of  the  facts 
of  the  case  becomes  necessary  in  order  that  the  issues  of  fact  may  be 
determined. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  San  Francisco  County. 

B,  S.  Brooks,  for  appellant. 

D.  W.  DouthUt,  for  respondents. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

When  this  cause  was  before  Department  No.  1,  it  was  de- 
termined upon  the  theory  that  there  was  an  appeal  from  the 
judgment  as  well  as  from  the  order  denying  the  motion  for  a 
new  trial.  It  was  stated  in  the  brief  of  counsel  for  appellant 
that  the  appeal  was  taken  from  the  judgment  as  well  as  the 
order,  and  the  cause  was  argued  as  if  such  was  the  case. 
The  Department  was  thus  led  into  the  error  of  supposing 
that  there  was  an  appeal  from  the  pdgment.  On  the  peti- 
tion of  the  respondent  for  the  hearing  of  the  cause  by  the 
Court  in  Bank,  this  mistake  of  fact  was  first  made  known 
to  us.  The  petition  was  granted,  and  the  cause  has  been 
again  argued. 

The  facts  of  the  case  are  stated  at  length  in  the  opinion 
filed  in  Department  No.  1,  and  therefore  it  is  not  neces- 
sary to  repeat  them  here.  On  behalf  of  the  respondent  it  is 
urged  that,  inasmuch  as  there  is  no  appeal  from  the  judg- 
ment, the  sufficiency  of  the  findings  cannot  be  considered. 

It  may  be  conceded,  for  the  purposes  of  tliis  case,  that 
where  all  the  issues  of  fact  raised  by  the  pleadings  are  found 
upon  by  the  Court,  ^nd  the  findings  are  not  complained  of, 
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an  erroneous  judgment  drawn  from  those  facts  cannot  be 
corrected  by  means  of  a  motion  for  a  new  trial.  In  such 
case  it  might  be  contended  there  would  be  no  question  of 
fact  to  be  re-examined,  and  no  necessity  for  a  new  trial.  It 
was  so  held  in  Jenhiris  vs.  IHnk,  30  Cal.  596;  and  the  cases 
of  Martin  vs.  Maifidd,  49  Cal.  42,  and  Thompson  vs.  Han- 
cock, 61  Cal.  110,  seem  to  sustain  that  view. 

But  it  is  not  necessary  for  us  in  this  case  to  express  any 
opinion  upon  that  question,  for  the  case  last  suggested  differs 
altogether  from  one  where  the  Court  does  7wt  find  upon  all 
the  material  issues  of  fact.  A  judgment  based  upon  findings 
vhich  do  not  determine  all  such  issues  is,  in  our  opinion,  a 
"decision  against  law,"  for  which  a  new  trial  may  be  had. 
In  such  case  a  re-examination  of .  the  facts  of  the  case  be- 
comes necessary,  in  order  that  the  issueds  of  fact  may  be  de- 
termined. 

Section  656  of  the  Code  of  Civil  Procedure  declares  a  new 
trial  to  be  '^  a  re-examination  of  an  issue  of  fact  in  the  same 
Court,  after  a  trial  and  decision  by  a  jury.  Court,  or  referee;" 
and  the  next  section  (657)  provides  that  such  new  trial  may 
be  granted  i^)on  certain  groimds,  among  others : 

"6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  Uiat  it  is  against  law.' 

Whatever  else  maj  be  meant  by  the  expression  *'  decision 
against  law,"  we  think  there  is  no  doubt  that  it  includes  a 
case  where  the  decision  is  based  upon  findings  which  do  not 
determine  all  of  the  material  issues  of  fact  raised  by  the 
pleadings. 

It  becomes  necessary,  therefore,  to  inquire  whether  the 
findings  in  the  case  at  bar  determine  all  such  issue^. 

The  action  is  ejectment,  and  the  complaint  charges  that  on 
the  1st  of  April,  1872,  the  plaintiff  *' was  the  owner  and 
seized  in  fee,  and  possessed  of  and  entitled  to  the  possession, ' 
and  ever  since  has  been,  and  still  is,  entitled  to  the  posses- 
sion "  of  the  land  sued  for,  and  then  alleges  an  ouster  of 
riaintiff  by  defendants  on  said  1st  day  of  April,  1872,  etc. 
The  defendants,  by  their  answer,  denied  all  of  the  allegations 
of  the  complaint,  and  also  set  up  other  matters  not  now  im- 
portant to  be  noticed. 

We  have  given  to  the  views  urged  by  counsel  for  the  re- 
^ndent  careful  consideration,  and  remain  unable  to  see 
that  there  is  any  finding,  one  way  or  the  other,  as  to  the 
plabtiff's  alleged  ownership  or  possession  of  the  premises  in 
question,  or  as  to  the  alleged  ouster,  or  that  the  probative 
facts  found  necessarily  determined  those  issues.  It  is  true, 
as  said  by  counsel,  tnat,  ^'if  defendants  were  the  owners. 
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it  necessarily  follows  that  plaintiff  was  not  the  owner."  But 
the  Court  does  not  find  as  a  fact  that  defendants  were  the 
owners;  nor  does  it  find  such  facts  as  establish  ownership  in 
them,  or  such  facts  as  show  them  to  have  been  entitled  to  the 
possession  of  the  property  at  the  time  of  the  commencement 
of  the  action,  or  at  any  time  since.  There  is,  of  course,  no 
doubt  that  possession  is  prima  fade  evidence  of  title.  On  the 
question  of  possession  the  finding  is: 

**That  on  the  28th  day  of  August,  1868,  and  long  prior 
theret<),  H.  F.  Williams  and  his  predecessors,  were  and  had 
been  in  the  actual  and  peaceable  possession  of  said  block  of 
land,  claiming  to  own  the  same;  and  that  on  the  said  28th 
day  of  August,  1868,  the  said  Williams,  by  deed  duly  exe- 
cuted, and  for  a  large  consideration,  sold  and  conveyed  said 
block  of  land  to  defendants,  John  Boche  and  Henry  Conroy, 
and  that  they  thereupon  entered  into  the  actual  possession 
thereof,  and'  that  they  and  their  grantors  have  been  in  the 
actual  possession  thereof,  except  when  interrupted  by  intru- 
ders, since  that  time,  and  are  now  in  such  possession;  that 
about  the  time  above  named,  R.  C.  Page,  Geo.  W.  Dent, 
and  Frederick  T.  Dent  conveyed  to  said  Conrov  and  Boach, 
and  that  they  claimed  some  interest  in  said  land." 

Ncm  coiiaiat  but  that  the  defendants'  possession  was  '^in- 
terrupted by  intruders"  the  next  day  after  the  making  of 
the  deed  to  them  by  Williams  in  1868,  and  that  they  were 
out  of  possession  from  that  time  until  the  commencement  of 
this  action.  Nor  does  it  appear  from  the  findings  that  Wil- 
liams, or  anv  of  his  predecessors,  or  Page  or  either  of  the 
Dents,  ever  nad  any  title  to  or  interest  in  the  property.  The 
plaintiff  alleged  in  his  complaint  that  on  1st  day  of  April, 
1872,  he  was  ''  the  owner  and  seized  in  fee  and  possessed  of 
and  entitled  to  the  possession,  and  ever  since  has  been,  and 
still  is,  entitled  to  the  possession"  of  the  land  in  question; 
and  that  on  the  said  1st  day  of  April,  1872,  the  defendants 
ousted  him  therefrom,  and  have  ever  since  withheld  the 

S remises  from  him.  These  averments  being  denied  by  the 
efendants,  it  was  the  duty  of  the  trial  Court  to  find  upon 
the  issues  thus  made.  It  is  perfectly  obvious  that  every- 
thing stated  by  the  Court  in  the  finding  above  quoted  may 
be  true,  and  yet  the  plaintiff  have  been  the  owner  in  fee  and 
entitled  to  the  possession  of  the  premises  on  the  1st  of  April, 
1872,  and  so  continued  up  to  and  including  the  date  of  the 
making  of  the  findings  and  the  entry  of  the  judgment.  But 
the  Court  below  also  found  as  follows: 

'*  First.  The  land  in  controversy  is  salt  marsh  and  tide 
land.    That  it  was  known  and  numbered  as  'Potrero  Block 
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No.  169  upon  the  official  map  of  the  city  as  it  existed  be- 
fore 1870;  and  for  a  long  time  prior  to  1866,  and  since,  was 
siuToimded  by  streets  as  delineated  upon  said  map,  and  the 
lines  thereof  were  and  have  been  since  marked  by  fencing 
aroand  said  block  and  adjoining  blocks,  and  the  streets  are 
and  have  been  open  streets. 

*  *  *  *  «  *  *  ¥r 

''Third.  On  September  30, 1871,  the  Board  of  Tide  Land 
Commissioners,  as  constituted  according  to  the  provisions  of 
an  Act  supplementary  and  amendatory  of  an  Act  entitled 
*  An  Act  to  convey  and  dispose  of  certain  salt  marsh  and 
tide  lands  belonging  to  the  State  of  California,  approved 
March  30,  1868,'  approved  April  1,  1870,  for  a  valuable  con- 
sideration, sold  and  conveyed,  by  deed  duly  executed,  said 
block  of  land  to  the  defendants  Conroy  and  Roche,  which 
deed  was  duly  recorded  in  the  Recorder's  Office  of  the  City 
and  County  of  San  Francisco,  State  of  California,  in  Liber 
629  of  Deeds,  page  308,  on  October  2,  1871.  That  subse- 
quent  thereto,  and  before  the  commencement  of  this  suit,  the 
said  defendants,  Conroy  and  Roche,  conveyed  to  D.  W. 
Douthitt  the  undivided  one*third  interest  in  said  land;  and 
said  Henry  Conroy  sold  and  conveyed  his  interest  in  said 
land  to  the  defendant,  Hugh  S.  Slicer,  on  the  -8th  day  of 
November,  1871. 

''Sixth.  That  said  land,  except  a  small  portion  thereof 
(as  described  in  the  decree  in  the  case  of  Knight  vs.  Haight 
e^  a2.,  as  mentioned  in  the  fourth  finding),  is  above  the  ordi- 
nary high  water  mark,  and  that  said  land  (except  the  por- 
tion described  in  said  decree)  is  not  included  within  the 
boundaries  of  the  red  line  as  indicated  upon  the  red  line 
map,  as  provided  for  by  the  Act  of  March  26,  1851." 

la  view  of  these  findings,  it  was  held  by  Department  No,  1 
that  the  deed  from  the  Tide  Land  Commissioners  conveyed 
no  title  to  that  portion  of  the  land,  at  least,  situated  above 
the  ordinary  high  water  mark.  In  thus  holding,  it  is  con- 
tended there  was  error.  It  is  said  that  the  application  of  two 
principles — ^namely,  that  the  presumptions  are  in  favor  of  the 
plaintiff's  deed  from  the  Commissioners,  and  that  the  find- 
ings are  to  be  harmonized,  if  possible — establish  the  error. 
Admitting  the  correctness  of  the  principles,  we  do  not  think 
the  conclusion  contended  for  follows.  In  the  first  finding 
the  Court  states  tiiat  the  land  is  ''salt  marsh  and  tide  land.' 
In  the  sixth  finding  it  is  said  that,  with  the  exception  of  a 
small  portion,  the  land  '4s  above  the  ordinaiy  high  water 
mark.'^ 
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Bespondents  say  that  the  finding  that  the  land  '^  is  salt 
marsh  and  tide  land  "  refers  to  its  legal  character  on  the  7th 
of  July,  1846,  and  that  the  finding  that,  with  the  exception 
referred  to,  it  "  is  above  the  ordinary  high  water  mark"  re- 
fers to  its  actual  condition  at  the  time  of  the  trial  of  this 
case. 

We  cannot  place  such  different  constructions  upon  the 
same  word — "is."  Moreover,  in  the  same  finding  in  which 
the  land  is  spoken  of  as  salt  marsh  and  tide  land,  the  Court 
finds  "  that  tne  land  *  *  *  for  a  long  time  prior  to  1866, 
and  since,  was  surrounded  by  streets,  as  delineated  upon  said 
(official)  map  of  (said  city),  and  the  lines  thereof  were  and 
have  been  since  marked  by  fences  around  said  block  and  ad- 
joining blocks,  and  the  streets  are  and  have  been  open 
streets." 

The  fact  that  the  land  in  question,  for  a  long  time  prior  to 
1866  was,  and  since  has  been,  surrounded  by  open  streets, 
the  lines  of  which  are  and  have  been  marked  by  fences,  ac- 
cords with  the  further  fact  that  it  is  above  the  ordinary  high 
water  mark;  and  we  entertain  no  doubt  that  so  much  of  it 
at  least  as  was  situated  above  the  ordinary  high  water  mark 
at  the  time  of  the  passage  of  the  Act  of  April  1,  1870  (Stat. 
1869-70,  p.  541),  and  at  the  time  of  the  making  of  the  deed 
by  the  Commissioners  organized  under  that  Act,  was  not  sub- 
ject to  disposal  by  the  said  Commissioners. 

The  Act  only  authorized  the  Commissioners  provided  for 
by  its  fourth  section  to  dispose  of  certain  specially  described 
portions  of  the  salt  marsh  and  tide  lands  belonging  to  the 
State,  as  clearly  appears  from  its  first  section,  which  is  as 
follows: 

"Section  1.  The  Board  of  Tide  Land  Commissioners 
shall  have  the  charge  and  disposition  of  all  the  salt  marsh 
and  tide  lands  lying  under  water  belonging  to  the  State  of 
California,  and  situate  in  the  City  and  County  of  San  Fran- 
cisco, and  all  the  salt  marsh  and  tide  lands  to  nine  feet  of 
water  at  extreme  low  tide,  within  five  statute  miles  of  the 
exterior  boundaries  of  said  city  and  county,  as  fixed  and  es- 
tablished in  Section  one  (1)  of  an  amendatory  and  supple- 
mentary Act,  approved  April  18,  1857:  Provided^  tibat  noth- 
ing herein  contained  shall  give  said  Commissioners  any  con- 
trol over  the  lands  heretofore  granted  to  the  city  of  Oakland." 

That  the  Commissioners  provided  for  by  this  Act  were 
only  authorized  to  dispose  of  such  lands  as*^  were  embraced 
within  the  description  given  in  the  Act  does  not,  in  our  opin- 
ion, admit  of  debate;  and  that  at  least  a  portion  of  the  land 
in  question,  according  to  the  findings  already  adverted  to. 
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do  not  come  within  this  description,  we  consider  equally 
clear. 

We  find  nothing  in  any  of  the  authorities  cited  by  re- 
spondents contravening  this  view.  We  adhere  to  what  is 
said  in  the  opinion  of  JDepartment  No.  1  regarding  the  al- 
leged bar  to  the  present  action  by  reason  of  the  former 
action  of  Knight  vs.  EocJie  et  al. 

It  maj  be,  however,  that  the  ShenfTs  return  to  the  writ  of 
possession  issued  in  tiie  forcible  entry  and  detainer  case  of 
Conroy  et  al.  vs.  Duane  et  al.,  and  also  as  authority  for  the 
writ — ^the  iudgment  roll  in  the  action — were  admissible  for  the 
purpose  of  showing  the  fact  of  possession  of  the  premises  by 
Conroy  and  Boche.  But,  if  admissible  at  all,  it  was  only  for 
that  purpose.  The  facts  detailed  in  the  findings  concerning 
that  action  have  no  place  here. 

I  We  think  the  order  should  be  reversed,  and  the  cause  re- 

I         manded  for  a  new  trial.     So  ordered. 

I  We  concur:    Morrison,  C.  J.,  Myrick,  J.,  McKinstry,  J., 

I         Sharpstein,  J. 

I  concur  in  the  judgment:    Thornton,  J. 


In  Bane. 


[Piled  September  22,  1880.] 

No.  6417. 

DAVID  GOODALE  et  al.,  Pehtionebs, 
vs. 

THE  FTFTEENTH  DISTBICT  COUBT  et  al., 
Bespondents. 

ipponmoNT  07  Reositbb  nv  Pabtftion  Sttitb.  It  is  competoHt  for  a 
Court  of  equity,  in  some  Oftses,  to  grant  a  reoeiyer  in  partition 
suite. 

Petition  for  writ  of  certiorari. 

B.  S.  Brooks  and  8.  M.  Wihon,  for  petitioners. 

Morrison^  C.  J.,  delivered  the  opinion  of  the  Gonrt: 

The  following  is  a  statement  of  the  facts  presented  by  this 
ease: 

In  1867  a  suit  of  partition  was  bronght  by  Emerio  against 
Alyarado  et  al.  in  the  Fifteenth  District  Court,  and  such 
fnit  was  prosecuted  down  to  July  15,  1878,  at  which  time  an 
interlocutory  decree  was  entered,  and  three  referees  were  ap- 
pointed to  make  partition  of  the  land  in  controversy.    After- 
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wards,  on  the  14th  day  of  November,  1878,  the  District 
Court  made  an  order  appointing  a  receiver,  with  power  to 
take  possession  of  the  lands,  and  lease  them  in  parcels;  to 
collect  the  rents,  issues,  and  profits  of  the  lands  pending  the 
action,  and  therefrom  to  pay  the  taxes  and  sucn  other  ex- 
penses as  the  Court  might  direct,  as  well  as  to  exercise  the 
powers  and  duties  of  receivers  in  like  cases. 

It  is  claimed  that  there  is  no  appeal  from  the  order  ap- 
pointing a  receiver,  and  on  the  14th  day  of  January,  1879, 
application  was  made  to  this  Court  for  a  writ  of  certiorari  to 
review  the  order  of  the  Court  below  appointing  such  re- 
ceiver. 

The  question  involved  in  this  proceeding  is  one  of  juris- 
diction only,  and  we  are  not  called  upon  to  inquire  into  the 
correctness  of  the  order  of  the  District  Court.  In  the  argn- 
ment  of  petitioners  they  use  the  following  language:  "We 
do  not  ask  the  Court  to  inquire  into  the  sufficiency  of  the 
proofs  upon  which  the  Court  below  founded  its  action,  nor 
to  inquire  into  any  mistakes  of  law  or  fact  which  the  Court 
may  have  possibly  fallen  into  in  the  course  d^its  considera- 
tion of  the  case  oefore  it,  but  whether  it  had  any  right  to 
consider  it  at  all — ^whether  it  had  any  right,  in  a  case  of  this 
impression,  to  reach  that  result  at  all."  In  other  words,  is 
it  competent  for  a  Court  in  any  partition  suit  to  appoint  a  re- 
ceiver to  take  possession  of  the  property,  collect  the  rents, 
pay  the  taxes,  lease  the  property,  etc.?  If  it  was  competent 
for  the  District  Court  of  the  Fifteenth  JudijQial  District  to 
appoint  a  receiver  in  any  partition  suit  penaing  before  it, 
this  proceeding  cannot  be  sustained,  and  the  writ  must  be 
dismissed. 

It  very  clearly  appears  from  the  provisions  of  the  Code 
that  a  suit  in  partition  is  an  equitable  proceeding,  because  it 
is  not  competent  for  a  Court  of  law  to  carry  into  effect  the 
various  and  complicated  provisions  of  the  statute  on  the 
subject.  Section  564  of  tne  Code  of  Civil  Procedure  pro- 
vides that  a  receiver  may  be  appointed  by  the  Court  in 
which  an  action  is  pending,  or  oy  the  Judge  thereof,  in 
certain  cases  enumerated  in  five  subdivisions  of  that  section; 
and  the  last  subdivision  is  that  a  receiver  may  be  appointed 
in  all  other  cases  where  receivers  have  heretofore  been  ap- 
pointed by  the  usages  of  Courts  of  equity. 

In  the  case  of  Verplank  et  al.  vs.  Gaines  et  tix.,  1  Johns.  Ch. 
57,  Chancellor  Kent  says:  *' The  exercise  of  this  power  (to 
appoint  a  receiver)  must  depend  upon  sound  discretion,  and 
in  a  case  in  which  it  must  appear  fit  and  reasonable  that 
some  indifferent  person,  under  approved  security,  should 
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receive  and  distribute  the  issues  and  profits  for  the  greater 
safety  of  all  the  parties  concerned."  But  we  have  been  re- 
ferred to  a  number  of  cases,  both  English  and  American,  in 
which  the  power  to  appoint  a  receiver  in  a  partition  suit  has 
been  recognized  and  enforced.  Hargrave  vs.  Hargravt^  9 
Beavan,  549,  is  a  case  in  point.  In  that  case  a  receiver  was 
appointed  to  take  possession  of  a  moiety  of  an  estate 
clamied  by  plaintiff  as  tenant  in  common  with  the  defend- 
ant, who  was  in  possession  of  the  whole.  The  case  of 
Scmdford  vs.  Ballard,  33  Beavan,  401,  is  also  in  point.  In 
that  case  a  receiver  of  the  whole  property  was  granted  at  the 
hearing  as  between  tenants  in  common,  there  being  evidence 
that  the  defendant— one  of  them — ^had  excluded  the  rest. 
In  Evelyn  vs.  Evdyn,  2  Dickens*  Ch.  Bep.  800,  a  receiver 
was  appointed  to  an  undivided  estate.  In  Street  vs.  Ander- 
ton,  4  Brown's  Ch.  Bep.  305,  the  Lord  Chancellor  ordered 
that  the  co-tenant  should  give  security  to  account  for  one- 
third  of  the  rents,  otherwise  the  order  to  go  for  a  receiver. 
In  MUbaiik.YS.  Revett,  2  Merrivale,  405,  it  was  held  that  the 
Court  refuses  to^  grant  a  receiver  of  estates  as  between 
tenants  in  common  except  in  gross  cases  of  exclusive  pos- 
session. (See  also  note  to  page  375,  Brown's  Ch.  Beports.) 
We  will  refer  to  several  American  cases  on  this  subject. 
The  case  of  Rxdherford^  receiver,  etc.,  vs.  Jones,  14  Ga.  521, 
was  a  bill  for  partition,  and  the  Court  there  says:  ''But 
equity  can  do  more  than  seems  to  have  been  imagined  by 
those  who  have  instituted  this  proceeding.  It  can  not  only 
direct  a  sale  of  some  of  the  lote  and  a  partition  of  others 
in  whole  lots  or  in  parcels,  and  decree  compensation  to 
equalize  the  allotments,  hut  U  can  appoint  a  ^receiver  to  rent 
out  this  propertjr — ^the  whole  or  any  part  of  it — and  pay  over 
the  profits  to  the  co-tenants  according  to  their  res]^ective 
I  rights  and  interests.     Yea,  it  may  do  more  than  this.     It 

I  can  order  any  one  or  more  of  these  twenty-five  lots  to  be 

!  held  and  enjoyed  for  a  certain  length  of  time  by  one  of  the 

co-tenants  and  then  by  the  other,  and  so  on  successively; 
and  this,  too,  mav  become  necessary  in  the  further  settle- 
ment of  this  subject." 

The  next  case  to  which  we  will  refer  is  that  of  WtUiama 
etal.  vs.  Jenkins,  11  Ga.  695.  The  Court  in  this  case  says: 
I'  The  plaintiff  herein  insists  that  a  Court  of  equity  will  not 
interfere  and  appoint  a  receiver  at  the  instance  of  one  tenant 
in  common  against  another  who  is  in  possession,  because  the 
partjr  complaining  may  relieve  himself  at  law  by  a  writ  of 
partition.  Concede  that  the  complainant  in  this  case  might 
have  a  writ  of  partition  at  law  for  his  share  of  the  property. 
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what  adequate  remedy  has  he 'at  law  in  the  meantime  for  the 
profits  of  the  mills,  while  in  the  possession  of  the  defend- 
ants, who  are  insolvent?  We  entertain  no  doubt  that  a 
Court  of  equity  has  jurisdiction  to  appoint  a  receiver  at  the 
instance  of  one  tenant  in  common  against  his  co-tenants, 
who  are  in  possession  of  undivided  valuable  property,  re- 
ceiving the  whole  of  the  rents  and  profits,  and  excluding 
their  companion  from  the  receipt  of  any  portion  thereof, 
when  such  tenants  are  insolvent. 

In  the  case  of  Duncan  vs.  Campan,  15  Mich.  414,  Camp- 
bell, J.,  says:  ''It  comes,  then,  to  the  simple  inquiry 
whether  a  receiver  can  be  appointed  over  tenants  in  common. 
I  think  the  precedents  permit  this  in  some  cases;  and  where, 
as  in  this  case,  the  other  tenants  not  only  deny  complainant's 
title,  but  have  endeavored  to  entangle  the  whole  title,  add 
are  not  disposed  to  account  for  the  rents  and  profits,  there  is 
power  to  make  such  appointment." 

The  case  of  Low  vs.  Holmes  et  al.,  17  N.  J.  Eq.  148,  is 
also  in  point.  The  Chancellor  in  this  case  says:  /'  It  is  ob- 
jected that  a  receiver  will  not  be  appointed  on  a  bill  for 
» partition  by  one  tenant  in  common  against  another,  unless  a 
case  of  exclusion  of  the  complainant  from  the  enjoyment  of 
the  premises  is  shown.  *  *  *  The  principle  established 
by  tne  cases  is  that  the  Court  will  not  wrest  from  the  de- 
fendant his  share  of  the  property,  to  the  enjoyment  of 
which  he  is  legally  entitled,  unless  it  be  necessarv  in  order 
to  secure  to  the  complainant  the  enjovment  of  his  rights. 
If  therefore  it  does  nt>t  appear  that  the  complainant  is  by 
the  act  of  the  defendant  excluded  from  the  enjoyment  of  his 
share  of  the  property,  there  is  no  ground  for  the  exercise  of 
the  extraordinary  power  of  the  Court,  either  by  enjoining 
the  defendant  in  the  use  of  the  property,  or  by  putting  it 
under  the  control  of  a  receiver." 

In  the  case  of  Pignolet  vs.  Sushe,  28  How.  Pr.  Eep.  9,  it 
was  held  by  the  Supreme  Court  of  New  York  that,  in  order 
to  preserve  the  property  from  serious  loss,  the  Court  will 
appoint  a  receiver  during  the  pendency  of  an  action  in  par- 
tition. 

The  law  upon  this  subiect  is  thus  stated  in  Waiters 
Practice  (Vol.  II,  page  216):  **  A  tenant  in  common  may 
have  a  receiver  appointed  against  his  co-tenants,  upon 
making  it  appear  to  the  satisfaction  of  the  Court  that  such 
co-tenants  are  in  possession  of  undivided  valuable  prop- 
erty, and  are  excluding  him  from  the  receipt  of  any  portion 
thereof,  and  that  they  are  insolvent.  *  *  *  So  in  ac- 
tions between  joint  tenants  a  receiver  will  be  appointed^  as 
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a  matter  of  course,  when  the  joint  property  is  in  danger 
through^ the  actions  of  one  or  more  of  the  joint  tenants." 

Mr.  Freeman,  in  his  work  on  Co-tenancy  and  Partition 
(Section  327),  says:  "  A  receiver  has  been  appointed  on  the 
application  of  one  of  the  co-tenants.  In  most  of  the  early 
cases  the  considerations  inducing  the  action  of  the  Court 
cannot  be  ascertained  from  the  reports.  *  *  *  We  there- 
fore find  it  impossible  to  state  with  precision  the  general 
principles  upon  which  the  action  of  Courts  of  equity  have 
been  or  will  be  predicated  in  disposing  of  applications  for 
the  appointment  of  receivers  of  undivided  estates.  It  is 
certain,  however,  that  the  application  will  be  denied  except 
in  extreme  cases.  *  *  *  A  receiver  will  never  be  ap- 
pointed unless  it  is  necessary  for  the  protection  of  com- 
plainants* rights.  *  *  *  In  partition  the  Court  will  ap- 
point a  receiver  during  the  pendency  of  the  action  to  pre- 
serve the  complainants  from  serious  loss,  where  it  is  shown 
that  they  are  unable  to  rent  portions  of  the  property,  or  to 
collect  rent  of  other  portions  rented,  in  consequence  of  the 
conduct  of  the  defendant." 

"  The  aid  of  a  receiver  is  sometimes  granted  in  actions  for 
the  partition  of  real  iBstate  between  tenants  in  common  when 
it  is  apparent  to  the  Court  that  the  relief  is  necessary  to 
protect  all  parties  in  interest;  and  in  such  an  action,  where 
the  defendants  not  only  deny  the  plaintiff's  title,  but  have 
endeavored  to  entangle  the  whole  title,  and  are  not  disposed 
to  account  for  the  rents  and  profits,  equity  may  interfere  by 
a  receiver;  and  when  in  an  action  for  partition  it  is  shown 
that  a  portion  of  the  property  cannot  be  rented  in  conse- 
quence of  the  refusal  of  one  of  the  tenants  in  common  to 
unite  with  the  others,  and  that  the  rents  of  the  remaining 
portions  cannot  be  collected  because  of  the  interference  of 
such  co-tenant,  a  receiver  ma^  be  appointed  to  preserve  the 
proper^  from  loss  pendente  lite,'*  (High  on  Receivers,  Sec- 
tion 607.) 

''  The  Court  will  not  grant  a  receiver  against  a  tenant  in 
common  in  possession  at  the  suit  of  another  tenant  in  com- 
mon, unless  m  cases  of  destructive  waste  or  gross  exclusion." 
(Eerr  on  Beceivers,  106.)    ' 

The  foregoing  cases  show  that  it  is  competent  for  a  Court 
of  equity,  in  some  cases,  to  grant  a  receiver  in  partition  suits; 
and  we  can  readily  understend  why  such  a  power  should  be 
vested  in  the  Court.  Take,  for  example,  the  case  of  a  mine 
containing  precious  metals.  It  is  in  the  possession  of  one 
tenant  in  common,  and  is  being  worked  by  him  to  the  exclu- 
sion of  the  other  co-tenants.     Me  is  insolvent  and  unable  to 
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respond  in  damages.  Here  we  have  a  case  in  which  the  value 
of  the  property  is  being  rapidly  exhausted  by  an  irresponsi-^ 
ble  co-tenant,  and  the  co-tenants  out  of  ^osession  are  mreat- 
ened  with  an  entire  destruction  of  their  estate.  Would  it 
not  be  eminently  just  and  proper  for  the  Court  in  which  a 
suit  was  pending  for  the  partition  of  such  property  to  wrest 
it  from  the  possession  of  the  tenant  holding  and  working  it, 
and  to  put  it  into  the  hands  of  a  receiver  ?  Or  if  the  estate 
consisted  of  land  the  only  value  of  which  was  in  the  timber 
upon  it,  and  the  tenant  in  possession  was  cutting  down  and 
disposing  of  such  timber  and  appropriating  the  proceeds  to 
his  own  use  (who  is  insolvent,  too,  and  unable  to  respond  in 
damages),  would  it  not  be  within  the  jurisdiction  of  a 
Court  of  equity,  in  which  a  suit  for  the  partition  of  such 
land  was  pendmg,  to  appoint  a  receiver  to  take  possession 
of  the  property  andholait  for  the  joint  benefit  of  all  parties 
in  interest  ?    It  seems  to  us  that  it  would. 

It  is  su£Scient  for  us  to  hold  that  there  are  cases  of  this 
impression  in  which  it  is  competent  for  the  Court  below  to 
appoint  a  receiver;  and  whether  or  not  the  power  vested  in 
the  Court  was  properly  exercised  in  this  particular  case  we 
are  not  called  upon  to  determine  in  this  proceeding. 

It  is  fair  to  presume  that  the  Court  in  which  the  partition 
suit  is  pending  will  so  regulate  the  conduct  of  the  receiver 
as  to  protect  the  rights  of  all  parties  interested  in  the  estate. 

In  our  opinion  the  conclusion  arrived  at  by  the  late  Court 
(the  case  is  now  before  us  on  an  order  for  a  rehearing)  was 
correct,  and  the  writ  should  be  dismissed.     So  ordered. 

We  concur:  Boss,  J.,  Thornton,  J. 

(Mr.  Justice  McKinstry,  being  disqualified,  took  no  part 
in  this  decision.  Mr.  Justice  McKee  did  not  sit  in  the 
case.) 

OONCUBRING  OPINION. 

I  concur  in  the  judgment.  I  agree  with  the  Chief  Justice 
in  the  view  that  there  may  be  cases  in  partition  in  which  a 
receiver,  in  aid  of  the  proper  adjustment  of  the  rights  of  the 
owners,  may  be  appointed.  It  is  not  because  the  proceed- 
ing is  for  a  partition  that  a  recover  may  be  appointed,  but 
because  in  a  proceeding  for  partition /ac&  eanst  which  render 
the  appointment  proper,  it  is  therefore  necessary  that 
there  oe  a  concurrence  of  the  proceedinaaxid  of  the/ocfo,  in 
order  to  give  the  Court  jurisaiction.  In  this  case  we  are 
not  advised,  hj  so  much  of  the  proceedings  of  the  Court 
below  in  appointing  a  receiver  as  appears  in  the  petition 
herein,  what  facts  existed  upon  which  the  Court  based  its 
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order.  It  therefore  does  not  ixppear  that  the  Court  exceeded 
its  jurisdiction.  In  my  opinion  the  order  made  by  the  Court 
does  not  embrace  the  question  as  to  whether  the  Court  had 
power  to  give  authority  to  a  receiver  to  turn  out  of  posses- 
sion a  tenant  in  common  who  has  properly  preserved  his 
share  of  the  property,  and  has  not  done  or  suffered  any  act 
incoDsistent  with  the  rights  of  his  co-tenants,  but  is  in  pos- 
session merely  as  a  tenant  in  common,  acting  in  all  respects 
in  g;ood  faith.  The  order  reads,  after  naming  the  ridceiver, 
''with  authority  to  collect  and  receive  the  rents,  issues,  and 
profits  of  the  lands  and  premises  described  in  the  complaint 
m  this  action  during  the  pendencv  thereof,  with  authority  to 
devise  and  let  the  said  land  ana  premises  in  suitable  and 
convenient  parcels,  and  collect  and  receive  the  rents  thereof, 
and  to  apply  the  same,"  etc.  Here  is  no  authority  given  in 
terma  to  put  out  any  tenant  in  common.  The  acts  of  the  re- 
ceiver and  the  notices  served  by  him  cannot  be  resorted  to 
to  ascertain  his  powers. 

I  do  not  agree  to  the  proposition  that  because  in  some  cases 
in  partition  a  receiver  ma^  be  appointed,  therefore  whenever 
in  a  partition  case  a  receiver  has  been  appointed  such  ap- 
pointment cannot  be  reviewed  on  this  writ.  As  suggested 
oefore,  the  facts  showing  the  appointment  to  be  necessary 
most  concur  in  order  to  give  the  Uonrt  jurisdiction.  To  illus- 
trate :  If  three  persons  own  the  entire  estate  as  tenants  in 
oonmion,  all  acting  in  ^ood  faith  and  for  the  common  inter- 
est, there  is  no  jurisdiction  in  a  Court  of  equity  to  appoint 
a  receiver  to  take  possession  of  the  land  as  against  tnem, 
and  the  assumption  of  the  jurisdiction  will  be  reviewed  on 
this  writ.  If,  however,  the  Court  should  find  the  proper 
facts  to  exist,  but  shoxdd  err  in  its  rulings  in  arriving  at 
that  conclusion,  such  error  will  not  be  reviewed  on  this 
writ. 

In  the  case  at  bar  it  was  stated  by  counsel  on  the  argu- 
ment: ""We  do  not  ask  the  Court  to  inquire  into  the  facts 
and  correct  any  errors.  We  rely  upon  the  law  that  in  such 
a  case  (partition)  a  receiver  cannot  be  appointed.  The  stat- 
ute relating  to  partition  does  not  even  refer  to  the  appoint- 
ment of  a  receiver. " 

Being  of  opinion  that  in  some  cases  in  partition  a  receiver 
may  be  appointed,  I  concur  in  the  judgment. 

Mybice,  J. 

DIBSERTIKO  OPINION. 

I  dissent.    I  think,  as  was  said  bv  Baldwin,  J.,  in  Water' 
vs.  Lawrenoe^  19  Cal.  210,  ''that  this  proceeding  for 
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partition  is  a  special  proceeding,  and  that  the^  statute  pre- 
scribes its  course  and  effect."  And  I  agree  with  Mr.  Jus- 
tice Bhodes  that  '^  there  is  no  such  thing  under  our  system 
of  pleading  and  practice  as  a  suit  in  equitjr  for  partition  dis- 
tinct from  the  proceeding  provided  lor  in  the  Act.  The 
rules  there  laid  down  are  applicable  alike  to  all  actions  for 
partition."    {Gates  vs.  Salmon,  35  Cal.  576.) 

Chapter  V,  Part  II,  Title  VII  of  the  Code  enumerates  the 
actions  in  which  receivers  may  be  appointed,  and  then  pro- 
vides that  they  may  be  appointed  *'in  all  other  cases  where 
receivers  have  heretofore  oeen  appointed  by  the  usages  of 
Courts  of  equity."    I  am  not  aware  that  by  the  usages  of 
Courts  of  equity  receivers  were  ever  appointed  in  other  than 
equity  cases,  of  which  the  action  of  partition,  in  this  State, 
is  not  one.     Nor  is  it  claimed  in  this  case  that  it  ever  be- 
came a  usage  in  Courts  of  equity  to  appoint  receivers  in  all 
suits  for  partition  in  equity;  but  it  is  urged  that,  because 
Courts  of  equity  did  appoint  receivers  in  some  cases  of  par- 
tition, the  jurisdiction  of  the  Court  to  appoint  one  in  this 
case  cannot  be  questioned.     The  fallacy  of  this  argument 
appears  to  me  too  apparent.     The  power  is  not  given  to  ap- 
point in  all  other  actions  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  Courts  of  equity,  but  in 
all  other  cases  where  they  have  been  so  appointed.     I  cannot 
construe  this  to  mean  that  the  Court  may  appoint  a  receiver 
in  any  action  in  which  a  receiver  was  ever  before  appointed, 
nor  do  I  think  that  *^  cases  "  means  '^adioiis.''  The  actions  in 
which  a  receiver  c^n  be  appointed  are  specifically  enumera- 
ted.    The  cases  in  which  they  may  be  appointed  are  only 
such  as,  by  the  usages  of  Courts  of  equitv,  receivers  have 
been  appointed  in.     The  word  "usages     here   doubtless 
means  long  continued  practice  or  habitual  use;  and  it  is 
quite  clear  that  Courts  of  equity  have  never  appointed  re- 
ceivers in  partition  as  between  tenants  in  common  except  in 
exceptional  cases,  of  which  this  is  not  shown  to  be  one.     It 
is  true  that  the  Court  which  made  this  appointment  was  a 
Court  of  general  jurisdiction;  but  in  the  matter  of  appoint- 
ing receivers  it  is  conceded  that  its  power  is  limited  by  the 
Code,  aud  that  it  can  only  appoint  them  in  cases  in  which  it 
is  specifically  authorized  so  to  do  by  the  Code.     If  the  Code 
had  specifically  mentioned  in  what  cases  in  actions  of  par- 
tition receivers  might  be  appointed,  no  one  would  contend 
that  they  could  be  appointed  in  other  cases  in  such  actions; 
and  the  Code  does  limit  the  authority  to  cases  in  which,  by 
the  usages  in  equity,  receivers  have  been  heretofore  ap- 
pointed. 
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If  this  Ooort  can  ascertain  in  what  cases  in  actions  of  par- 
tition receivers  were  appointed  by  the  usages  in  equity,  it  is 
the  duty  of  this  Court  to  limit  the  exercise  of  the  power  to 
those  cases;  and  as  this  is  not  within  that '  category,  the 
order  made  by  the  Court  below  was  clearly  in  excess  of  its 
jurisdiction,  and  should  be  annulled. 


Sharpbtein,  J. 


Department  No.  2. 


[Filed  September  23,  1880.] 
,  No.  10,532. 

THE  PEOPLE    OF   THE   STATE   OF   CAUFOENIA, 

Respondents, 

vs. 

JOHN  CROWET,  Appellant. 

CvauHu*  Law — Jubobb.  There  is  no  distinction  in  the  relation  between 
grand  and  trial  jurors;  bat  the  names  of  all  jnrors  selected,  whether 
as  grand  or  trial  jurors,  are  to  be  placed  in  the  same  box. 

IIdnomeb  op  Witness.  Where  the  name  of  a  witness,  F.  Diefenbach,  was 
endorsed  on  the  indictment,  but  the  real  ^name  was  Gottlieb  Diefen- 
bach, the  misnomer  was  not  sufficient  to  maintain  motion  for  new  trial. 

MuBDBB — Manblauohteb.  Whether  the  killing  is  murder  or  manslaughter 
does  not  depend  upon  the  character  of  the  weapon  used,  but  it  is  the 
presence  or  absence  of  deliberation  and  malice. 

Appeal  from  the  Superior  Court  of  Napa  County. 

District  Attorney,  for  respondents. 

Alexander  Campbell,  J.  Z.  Bobirison^  and  F.  E.  Johnston^ 
for  appellant. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  convicted  of  the  crime  of  murder  in  the 
second  degree,  and  this  appeal  is  taken  from  the  judgment 
as  well  as  from  the  order  of  the  Court  denying  his  motion 
for  a  new  trial. 

At  the  proper  stage  of  the  proceedings  in  the  Court  below, 
a  challenge  was  taken  to  the  panel  of  trial  jurors  on  the 
ground  that  the^  had  not  been  selected  in  the  manner  pre- 
scribed by  Section  204  of  the  Code  of  Civil  Procedure  as  the 
same  was  amended  on  the  first  day  of  April,  1880. 

The  order  of  the  Court  directing  the  selection  of  grand 
and  trial  jurors  was  as  follows:  **ln  pursuance  of  Section 
ii04  of  the  Code  of  Civil  Procedure,  amended  and  approved 
April  1,  1880,  it  is  ordered  that  the  jiumber  of  ^and  and 
tnal  jurors  necessary  and  requisite  for  the  transaction  of  the 
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bnsmess  of  this  Court  and  the  trial  of  causes  during  the  en- 
suing year  be  300." 

The  objections  to  this  order  are  that  it  does  not  state  sep- 
arately the  number  of  grand  and  trial  jurors  required  for  the 
ensuing  year,  but  simply  designates  the  aggregate  number  of 
both;  and  further,  that  the  names  of  the  jurors  drawn  and 
summoned  under  the  order  were  placed  in  one  box,  and  not 
in  two  boxes,  as  it  is  claimed  they  should  have  been.  The 
sufficiency  and  validity  of  these  objections  are  to  be  deter- 
mined by  a  reference  to  the  provisions  of  the  Code  on  the 
subject. 

Section  204  of  the  Code  of  Civil  Procedure  provides  that 
''  within  thirty,  days  after  the  passage  of  this  Act  the  Supe- 
rior Court  in  each  of  the  counties  of  this  State  shall  make  an 
order  designating  the  number  of  grand  jurors,  and  also  the 
number  of  trial  jurors,  that,  in  the  opinion  of  said  Court, 
will  be  required  for  the  transaction  of  the  business  of  said 
Court  during  the  year  ending  on  the  1st  day  of  January, 
1881.  *  *  *  And  immediately  after  said  order  shall  be 
made  the  Board  of  Supervisors  shall  select,  as  provided  in 
the  next  section,  a  list  of  persons  to  serve  as  grand  jurors 
and  trial  jurors  in  the  Superior  Co\irt  of  said  county  during 
the  ensuing  year." 

Section  206 :  '*  The  list  to  be  made  shall  contain  the  num- 
ber of  persons  which  shall  have  been  designated  by  the 
Court." 

Section  208:  '' Certified  lists  of  the  persons  selected  to 
serve  as  jurors  shall  at  once  be  placed  in  the  possession  of 
the  County  Clerk." 

Section  209 :  **  Om  receiving  such  lists,  the  County  Clerk 
shall  file  the  same  in  his  office,  and  write  down  the  names 
contained  thereon  on  separate  pieces  of  paper  of  the  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal  the 
name  thereon.  He  shall  deposit  the  pieces  of  paper  having 
on  them  the  names  of  the  persons  selected  in  a  box,  to  be 
called  the  'jury  box.''' 

Section  211.  ''The  names  of  persons,  whether  for  ^rand 
or  trial  jurors,  shall  be  drawn  from  the  'jury  box,'  and  if,  at 
the  end  of  the  year,  there  shall  be  the  names  of  persons  in 
the  'jury  box^'  who  may  not  have  been  drawn  during  the  year 
to  serve  as  jurors,  the  names  of  such  persons  may  be  placed 
upon  the  lists  of  jurors  drawn  for  the  succeeding  year. ' 

It  is  very  clear  from  the  language  of  the  foregoing  sections 
of  the  Act  of  April  1,  1880,  that  it  was  the  duty  of  the  Clerk 
to  put  all  of  the  names  of  the  persons  selected  to  serve  aa 
jurors  for  the  year  in  one  box,  waich  the  law  denominates  the 
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"jury  box;  "  and  as  jnrors  were  required  their  names  were  to 
be  drawn  from  the  **jury  box.''  There  is  no  distinction  in 
the  selection  between  grand  and  trial  jurors;  but  the  names 
of  all  jurors  selected,  whether  as  grand  or  trial  jurors,  were 
to  be  placed  in  the  same  box.  The  law  did  not  impose  upon 
the  Court  the  duty  of  designating  separately  the  number  of 
each,  and  the  order  as  entered  was  in  conformity  to  the  pro- 
visions of  the  Code.  There  was  therefore  no  error  in  the 
refusal  of  the  Superior  Court  in  overruling  appellant's  chal- 
lenge to  the  panel  of  trial  jurors. 

The  next  assignment  of  error  is  that,  the  Court  below 
OTermled  defendant's  motion  to  set  aside  the  indictment. 

Section  943  of  the  Penal  Code  provides  that:  ''When  an 
indictment  is  found,  the  names  of  the  witnesses  examined 
before  the  grand  jury,  or  whose  depositions  may  have  been 
read  before  them,  must  be  inserted  at  the  foot  of  the  indict- 
ment, or  endorsed  thereon  before  it  is  presented  to  the 
Court."  And  Section  995  of  the  same  Code  provides 
that  the  indictment  must  be  set  aside  '*  when  it  is  not  found, 
endorsed,  and  presented  as  prescribed  in  this  Code." 

It  was  claimed  in  the  Court  below  that  Section  943  of  the 
Penal  Code  was  not  complied  with,  inasmuch  as  one  Gottlieb 
Diefenbach  was  examined  as  a  witness  -before  the  grand  jury, 
and  his  name  was  not  endorsed  upon  the  indictment. 

It  appears  from  the  transcript  in  this  case  that  the  real 
name  oi  the  witness  was  Gottlieo  Diefenbach,  and  the  name 
endorsed  upon  the  indictment  is  F.  Diefenbach.  In  over- 
mling  the  motion  made  to  set  aside  the  indictment,  the  Court 
below  held  that  the  name  of  F.  Diefenbach  was  sufficiently 
near  to  the  name  of  Gottlieb  Diefenbach  to  comply  substan- 
tially with  the  statute  requiring  the  names  of  witnesses  ex- 
amined before  the  grand  jury  to  be  endorsed  upon  or  in- 
serted at  the  foot  of  the  indictment.  It  is  not  necessary  for 
this  Court  to  inquire  into  the  sufficiency  of  the  reason  given 
by  the  Court  in  denying  the  defendant's  motion  to  set  aside 
the  indictment;  because  if,  upon  the  whole  case  before  the 
Court  its  action  can  be  sustained,  it  is  the  duty  of  this  Court 
to  aflirm  its  order.  This  Court  said,  in  the  case  of  Thompson 
vs.  FeUon  (opinion  rendered  May  7,  1880):  "Although  the 
Court  below  in  granting  a  new  trial  expressly  limited 
itself  to  one  ground,  this  Court  is  not  thereby  precluded  from 
affirming  the  order  on  other  grounds,  if  there  are  other 
{(rounds  upon  which  the  order  snould  have  been  made."  So 
in  the  ease  now  under  oonsidertion,  if  there  are  other  grounds 
upon  which  the  order  of  the  Superior  Court  in  denying  the 
^fendant's  motion  to  set  aside  tne  indictment  should  have 
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been  made,  its  ruling  will  be  sustained.  The  object  of  the 
statute  in  requiring  the  names  of  witnesses  examined  before 
the  grand  jury  to  be  inserted  at  the  foot  of  the  indictment, 
or  endorsed  thereon  before  its  presentation,  was,  in  part  at 
least,  to  advise  the  defendant  of  the  names  of  persons  who 
were  his  accusers.  In  this  case  it  appears  that  there  was 
probably  but  one  person  of  the  name  of  Diefenbach  in  the 
Couniy  of  Napa  (that  being  the  county  in  which  the  indict- 
ment was  found),  or  ^ven  in  the  State  of  California;  and  it 
further  appears  that  he  gave  the  name  of  J.  Diefenbach  to 
the  grand  jury.  The  secretary  of  the  grand  jury  testifying 
upon  this  point  says:  ''I  recognize  Mr.  Diefenbach.  He 
was  before  the  grand  jury  as  a  witness,  and  gave  the  name 
of  F.  Diefenbach,  and  I  put  It  down  in  the  minutes  in  my 
own  handwriting."  Was  this  not  sufficient  authority  for  the 
grand  jury  to  act  upon,  and  did  it  not  authorize  them  to  en- 
dorse the  name  of  F.  Diefenbach  on  the  back  of  the  indict- 
ment? 

A  witness  is  called  before  the  grand  jury,  and  the  secre- 
tary of  that  bod^  asks  him  his  name.  He  ^ves  a  name,  and 
the  name  thus  given  is  endorsed  upon  ^the  indictment.  The 
name  given  is  not  the  true  name  of  the  witness.  Must  the 
Court  set  aside  the  indictment  ?  If  so,  it  is  very  apparent 
that  the  ends  of  justice  would  be  in  many  cases  defeated. 
Indictments  would  be  at  the  mercy  of  false,  designing  men, 
who  would  go  before  the  grand  jury  for  the  purpose  of  lay- 
ing the  foundation  for  proceedings  to  set  asiae  indictmente. 
These  are  but  suggestions,  and  we  do  not  pass  upon  the  ab- 
stract question  in  this  case.  The  evidence  of  the  witness 
Diefenbach  is  that  he  gave  the  name  of  J.  Diefenbach  to  the 
grand  jury;  and  it  further  appears  that  he  had  lived  in  the 
city  of  Napa  for  three  years,  and  was  generally  called  "Die- 
fenbach." In  view  of  all  the  circumstances  connected  with 
this  case,  we  are  not  prepared  to  say  that  the  Court  erred  in 
refusing  to  set  aside  tne  indictment. 

We  will  now  pass  to  the  instructions  in  the  case.  It  is 
claimed  on  behalf  of  the  appellant  that  the  Court  erred  in 
modifjriug  instructions  19  and  20.  These  instructions  are 
definitions  of  the  crime  of  manslaughter,  and  are  as  follows: 

'*  19.  Manslaughter  is  the  unlawful  killing  of  a  human 
being  without  malice  upon  a  sudden  quarrel  or  heat  of  pas- 
sion. If  two  parties  upon  a  sudden  quarrel  fi^ht  one  another 
upon  eaual  terms,  and  one  slays  the  other,  not  in  self-defense, 
but  nnaer  the  exclusive  influence  of  the  passion  engendered 
by  the  quarrel,  and  no  undue  advantage  is  taken  or  danger- 
ous toeapon  used,  even  though  the  party  killing  may  be  the 
aggressor,  he  is  not  guilty  of  murder." 
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"  20.  If  the  jury  find  that  John  Crowey  and  the  deceased 
upon  a  sudden  quarrel  engaged  in  a  combat  upon  equal 
terms,  and  after  the  deceased  Lad  declined  any  further  com- 
bat, but  before  the  passion  engendered  in  the  mind  of  John 
Crowey  by  the  conflict  had  had  time  to  cool,  John  Crowey 
stmck  the  deceased  an  additional  blow  or  blows  not  tvith  a 
dangerous  tveapon  by  reason  of  said  passion,  he  is  not  guilty 
of  murder." 

These  instructions,  as  worded  by  defendant's  counsel,  did 
not  contain  the  words  italicised,  but  they  were  changed  by 
the  Court  before  given  to  the  jury,  and  the  words  *'or  dan- 
gerous weapon  used  "  were  inserted  in  the  nineteenth  instruc- 
tion, and  the  words  ''not  with  a  dangerous  tveapon''  were 
introduced  into  the  twentieth  instruction. 

The  effect  of  these  instructions,  as  we  understand  them, 
is  that  if  one  party  slay  another  in  the  heat  of  passion,  and 
without  malice,  the  crime  cannot  be  manslaughter  if  a  dan- 
gmms  weapon  is  used.  Such,  in  our  opinion,  is  not  the  law. 
Whether  tne  killing  is  murder  or  manslaughter  does  not  de- 
pend upon  the  fact  whether  or  not  a  dangerous  weapon  was 
used;  and  to  make  the  character  of  the  crime  depend,  not 
npon  the  intention  with  which  the  act  was  done,  out  upon 
the  character  of  the  instrument  by  means  of  which  the  death 
blow  was  inflicted,  is  not^  in  our  opinion,  justified  by  any 
le^  principle. 

In  the  case  of  Ihwin  ys.  The  State,  29  Ohio  St.  186,  the 
following  instruction  was  held  erroneous :  ''  If  you  find  from 
the  eTidence  that  the  defendant  used  a  deadnr  weapon  in 
this  case,  and  that  death  ensued  from  the  use  of  such  deadly 
weapon,  then  the  law  raises  the  presumption  of  malice  in  the 
defendant,  and  also  an  intent  on  his  part  to  kill  the  dece- 
dent." The  Court  says:  ''This  was  not  an  abstract  propo- 
sition. It  covered  the  case  before  the  jury,  and  in  our  opin- 
ion a  jury  of  ordinary  intelligence  might  well  understand 
that  the  law  fixed  the  guilt  of  the  defendant  as  a  murderer, 
if  the  evidence  showed  that  he  took  the  life  of  the  deceased 
by  the  use  of  a  deadly  weapon,  without  regard  to  other  cir- 
cumstances. ****** 
As  an  abstract  proposition,  where  the  circumstances  of  a 
homicide  are  not  known  further  than  the  mere  fact  that  the 
death  was  caused  by  the  use  of  a  deadly  weapon,  we  do  not 
deny  that  the  jury  may  from  such  fact  alone  infer  both 
mal  ce  and  a  purpose  to  kill.  But  where  the  attending  cir- 
cmnstances  are  shown  in  detail,  some  of  which  tend  to  dis- 
prove the  presence  of  malice  or  i)urpose  to  kill,  it  is  mislead- 
ing and  erroneous  to  charge  a  jury  that  in  such  a  case  Hie 
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law  raises  a  presumption  of  malice  and  intent  to  kill  from 
the  isolated  fact  that  death  was  caused  by  the  use  of  a  deadly 
weapon.  In  such  case  the  presence  of  malice  or  intent  to 
kill  must  be  determined  from  all  the  circuipstances  proven, 
including,  of  course,  the  character  of  the  weapon." 

The  case  of  CotUm  vs.  The  State.  31  Miss.  505,  is  also  in 
point.  In  that  case  it  was  held  that  the  qualification  by  the 
Court,  made  to  the  third  instruction,  was  clearly  erroneous. 
The  Court  says:  *'The  instruction  is  in  substance  that  if 
Cotton  killed  Smith,  not  in  pursuance  of  a  premeditated 
design,  but  on  a  sudden  (|uarrel,  the  crime  of  murder  is  not 
made  out.  The  modification  made  is,  'imless  Cotton  sought 
the  quarrel  and  used  a  deadly  weapon.'  The  question  was, 
whetner  malice  prompted  the  accused  to  kill.  He  inter- 
posed as  his  defense,  by  the  instruction,  *  no  des^n  to  kill, 
and  that  the  killing  was  on  a  sudden  quarrel.'  Tne  Court 
says  to  him  that  this  is  no  defense,  not  even  to  mitigate  the 
crime,  if  you  sought  the  quarrel  and  used  a  deadly  weapon. 
Now  he  may  have  done  both  without  being  guilty  of  murder; 
for  he  may  not,  by  seeking  the  quarrel,  nave  intended  the 
slightest  personal  injury  to  the  deceased,  and  he  may  from 
sudden  provocation  have  used  his  weapon,  or  he  may  have 
been  forced  to  do  so  in  self-defense,  iJthough  he  was  the 
aggressor  in  the  quarrel.  The  modification  amounts  to  this, 
that  although  there  must  be  a  formed  design  to  take  life  to 
constitute  murder,  yet  such  design  is  not  necessary  when 
the  party  killing  seeks  the  (]^uarrel  and  uses  a  deadly  weapon. 
There  must  be  proof  of  malice  in  some  form;  the  seeking  of 
the  Quarrel  and  using  the  deadly  weapon  may  be  evidence 
for  the  purpose.  But  this  is  what  the  defendant  below  was 
endeavoring  to  meet,  by  showing  no  design  to  take  life  be- 
cause the  killing  occurred  on  a  sudden  quarrel.  The  modifi- 
cation virtually  declares  this  to  be  no  defense  if  the  party 
sought  a  quarrel." 

In  the  case  of  The  People  vs.  IVeel,  48  Cal.  436,  the  Court 
instructed  the  jury  as  follows:  *'  You  will  also  observe  that 
the  difference  between  murder  and  manslaughter  is,  that  in 
manslaughter  there  is  no  intention  whatever  either  to  kill  or 
to  do  bodily  harm.  The  killing  is  the  unintentional  result  of 
a  sudden  heat  of  passion,  or  an  unlawful  act  committed  with- 
out due  caution  or  of  circumspection."  This  Court  held: 
"This  is  clearly  erroneous.  Whether  the  homicide  amounts 
to  murder  or  manslaughter  merely,  does  not  depend  upon 
the  presence  or  absence  of  the  intent  to  kill.  In  either  case 
there  may  be  a  present  intention  to  kill  at  the  moment  of  the 
commission  of  the  act.    But  when  the  mortal  blow  is  struck 
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in  the  heat  of  passion,  excited  bj  a  quarrel,  sudden,  and  of 
safficient  yiolence  to  amount  to  adequate  provooation,  the 
law,  out  of  forbearance  for  the  weakness  of  human  nature, 
will  disregard  the  actual  intent,  and  will  reduce  the  offense  to 
manslaughter.  In  such  case,  although  the  intent  to  kill  ex- 
ists, it  is  not  that  deliberate  and  malicious  intent  which  is  an 
essential  element  in  the  crime  of  murder." 

These  cases  sufficienthr  show  that  it  is  not  the  character 
of  the  weapon  used  that  determines  the  degree  of  the  offense, 
but  it  is  the  presence  or  absence  of  deliberation  and  malice 
ttiat  makes  the  crime  manslaughter  or  murder. 

It  is  claimed  on  behalf  of  the  State  that  there  was  nothing 
in  the  case  to  justify  the  jury  in  finding  the  defendant  guilty 
of  a  less  degjree  of  cri|ne  than  murder  in  the  first  or  second 
degree.  It  is  not  our  purpose  to  express  any  opinion  upon 
the  evidence,  and  if  will  be  su£Scient  for  us  to  say  that  there 
was  some  eyidence  tendinff  to  show  that  the  defendant  was 
not  the  aggressor;  that  there  was  a  mutual  combat;  that 
both  sides  used  deadly  weapons,  and  enough  to  make  it  the 
duty  of  the  Court  to  give  the  jury  a  correct  definition  of  the 
crime  of  manslaughter. 

It  is  unnecessary  for  us  to  examine  other  errors  assigned, 
as  the  judgment  will  have  to  be  reversed  for  the  errors  con- 
tained in  tne  above  instructions. 

Judgment  and  order  reversed. 

We  concur:    Sharpstein,  J.,  Myrick,  J. 

Ik  Bane. 


[Filed  September  15,  1880.] 

No.  5899. 

BOARD  OF  EDUCATION,  Appellant, 

vs. 

MABTIN  BT  AL.,  Bespondents. 

(See  page  370  of  last  number.) 

Appeal  from  tbe  District  Court  of  the  Nineteenth  Judicial 
District,  San  Francisco  County. 

WiUuims  dt  Thornton,  for  appellant. 

T,  B.  Bishop,  for  respondents. 

By  the  Court: 

On  the  authority  of  The  Board  of  Education  vs.  Keefnan, 
No.  6898,  judgment  and  order  of  nonsuit  reversed,  and 
cause  remanded  for  a  new  trial.  (McKinstry,  J.,  dissenting. 
Thornton,  J.,  disqualified.) 
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Department  No.  2. 


[FUed  September  20,  1880.] 

No.  6812. 

E.  F.  FAKMEB,  Appellant, 

TS. 

UKIAH  WATER  COMPANY,  Respondent. 

Watxb  Bight.  A  grantor  oonreying  land  npon  which  water  was  by  right 
need  with  the  land  for  its  b^efit,  conyeys  all  the  right  which  he 
had  to  it  to  his  grantee,  who  has  a  right  to  insist  npon  l^ing  sapplied 
with  all  the  water  the  grantor  would  be  entitled  to  if  he  had  never  oon- 
veyed.  In  this  case  the  water  right  was  appurtenant  to  the  land. 
Cave  vs.  Vrafs,  53  Gal.  135,  affirmed. 

Appeal  from  the  District  Court  of  flie  Twenty-second  Ju- 
dicial District,  Mendocino  County. 

Thomas  B.  Bond,  for  appellant. 
B.  Harrison,  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 
The  record  in  this  case  discloses  that  in  1872  the  defend- 
ant by  deed  conveyed  so  much  of  the  water  belonging  to  it 
as  could  be  conveyed  through  a  pipe  one-half  inch  in  diam- 
eter to  Lamar,  with  the  right  to  draw  the  same  from  the 
main  pipes,  aqueducts,  or  reservoirs  of  the  defendant,  by 
means  oi  a  pipe  not  more  than  one-half  inch  in  diameter, 
for  ilie  purpose  of  supplying  Lamar  with  water,  he  having 
the  privilege  of  tapping  with  his  pipe  the  defendant's  pipe, 
aqueduct,  or  reservoir  at  such  point  as  he  might  select; 
and  said  Lamar  was  expressly  granted  the  privilege  of  alien- 
ating said  right.  Lamar  o^'ned  about  four  acres  of  land, 
with  a  dwelling-house  and  other  buildings  thereon;  and  he 
bought  the  water  conveyed  to  him  hj  the  defendant  upon 
said  premises,  and  used  it  for  domestic  purposes.  And  in 
order  to  utilize  it  he  constructed  a  tank,  cistern,  and  bath- 
room in  the  house,  which  were  supplied  with  said  water. 
He  also  used  it  in  irrigating  his  garden  and  grounds.  The 
water  was  necessary  for  the  enjoyment  and  use  of  the  prem- 
ises in  the  way  that  Lamar  used  them  when  he  transferred 
them  to  his  grantee.  In  1877  Lamar,  by  deed,  conveyed  the 
premises,  with  the  appurtenances  belonging  thereto,  to  BeU, 
nrom  whom,  through  mesne  conveyance,  plaintiff  deraigns 
title. 

Lamar  has  since  conveyed  said  water  ri^ht  to  Todd,  by 
.virtue  of  which  the  defendant  claims  the  right  to  deprive, 
and  has  deprived,  the  plaintiff  of  said  water. 
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This  action  is  brought  to  have  the  respective  rights  of  the 
plaintiff  and  defendant  to  said  water  determined,  and  to  have 
the  defendant  enjoined  from  interfering  with  it. 

The  Court  found  that  the  defendant  was  entitled  to  the 
water,  and  judgment  was  entered  in  its  favor.  From  that 
judgment  'and  an  order  denying  the  plaintiff's  motion  for  a 
new  trial  this  appeal  is  taken. 

The  only  question  which  we  have  to  consider  is  whether 
the  right  to  the  water  which  defendant  conveyed  to  Lamar 
passed  bv  his  deed  to  Bell.  If  it  was  appurtenant  to  the 
land  at  tne  date  of  that  deed,  it  doubtless  passed  with  the 
land  to  Lamar's  grantee.  The  following  definition  of  an  ap- 
purtenance is  contained  in  Section  662  of  the  Civil  Code: 
"A  thin^  is  deemed  to  be  incidental  or  appurtenant  to  land 
when  it  is  by  right  used  with  the  land  for  its  benefit;  as  in 
the  case  of  a  way  or  water  course,  or  of  a  passage  for  light, 
air,  or  heat  from  or  across  the  land  of  another. " 

In  this  case  the  water  course  is  an  artificial  one;  otherwise 
there  would  be  no  room  for  doubt  as  to  its  falling  within  the 
foregoing  difinition.  Water  courses  have  long  been  desig- 
nated by  the  Courts  and  text-writers  as  natural  and  artificicd; 
and  when  neither  is  specifically  mentioned,  it  might  very 
reasonably  be  held  that  either  was  meant.  That  tne  water 
in  controversy  was  "by  right  used  with  the  land  for  its  ben- 
efit" is  conceded.  But  it  is  contended  by  the  respondent 
that  this  water  right  is  neither  an  easement  or  a  covenant 
real,  and  that  therefore  it  did  not  pass  with  the  premises  as 
appurtenant  thereto.  ''The  right  of  having  water  flow  with- 
out diminution  or  disturbance  of  any  kind'  is  called  an  ease- 
ment by  Section  801  of  the  Civil  Code.  Lamar  had  ac- 
quired the  right  to  have  a  certain  volume  of  water  flow  upon 
his  premises,  and  no  one  had  a  right  to  diminsh  or  disturb 
the  flow  of  it.  He  had  a  right  to  alienate  it;  and  if  it  was 
appurtenant  to  the  land  which  he  conveyed,  he  did  alienate  it. 

Appurtenants  may  be  of  a  corporeal  or  incorporeal  na- 
ture.    {Jackson  vs.  otryker,  1  John's  Ca.  234.) 

In  the  case  of  Nicholas  vs.  Cluimberlam,  Cro.  James,  121, 
Crokesays:  "It  is  held  by  all  the  Court,  upon  demurrer, 
that  if  one  erect  a  house,  and  builds  a  conduit  thereto  in  an- 
other part  of  his  land,  and  conveys  water  by  pipes  to  the 
house,  and  afterwards  sells  the  house  with  the  appurtenances, 
excepting  the  land,  or  sells  the  land  to  another,  reserving  to 
himself  me  house,  the  conduit  and  the  pipes  pass  witli  the 
house,  because  they  are  necessary  and  appurtenant  tJiereto.'^ 

An  appurtenant  is  that  which  belongs  to  another  thing, 
but  whicn  has  not  belonged  to  it  immemorially.     (1  Yentris, 
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407;   Coke  on  Litt.,  121  b.  and  122  a.;   Moore,  682.)     "Ap- 

Surtenant  denotes  annexed  or  belonging  to;  but  in  law  it 
enotes  an  annexation  which  is  of  convenience  merely  and 
not  of  necessity,  and  which  may  have  had  its  origin  at  any 
time,  in  both  of  which  respects  it  is  distinguished  from  ap- 
pendant.    (Abb.  Law  Diet.,  title  "Appurtenance.") 

It  is  contended  on  behalf  of  respondent  that  this  water 
right  did  not  pass  by  Lamar's  deed  as  appurtenant  to  the 
land  conveyed,  because  Lamar's  grantor  did  not  convey  to 
him  any  land  to  which  this  right  was  appurtenant.  But  La- 
mar did  convey  land  to  which  it  was  appurtenant;  and  as  an 
appurtenance  may  be  annexed  to  land  at  anv  time,  the  ques- 
tion whether  it  was  annexed  at  the  time  of  his  purchase  or 
afterwards  must  be  quite  immaterial.  It  is  the  nature  and 
use  of  the  thing  annexed  which  makes  it  appurtenant  or  not, 
as  the  case  may  be.  The  Code  declares  that  when  a  thing  is 
by  right  used  with  the  land  for  its  benefit,  it  is  deemed  to  be 
incidental  or  appurtenant  to  the  land. 

The  finding  of  the  Court  that  the  defendant  acquired  its 
interest  to  said  water  right  from  Lamar  in  good  faith,  and 
without  notice  of  the  claim  of  the  plaintiff,  cannot,  in  view 
of  the  fact  that  Lamar's  deed  to  Bell  from  whom  plaintiff  de- 
raims  title,  was  recorded  nearly  two  years  before  the  deed 
under  which  defendant  claims,  be  sustained.  The  defend- 
ant's only  claim  to  the  water  is  based  upon  Lamar's  deed  to 
Todd,  at  the  date  of  which,  if  the  foregoing  views  are  correct, 
Lamar  had  nothing  to  convey.  If  Lamar's  deed  to  Bell 
passed  the  water  right  as  appurtenant  to  the  preimises  con- 
veyed (and  we  do  not  doubt  that  it  did),  it  must  necessarily 
foUow,  we  think,  that  the  same  right  passed  to  Bell's  succes- 
sors, to  whom  he  conveyed  all  that  Lamar  had  conveyed  to 
to  him.  And  we  do  not  think  that  the  fact  of  the  plaintiff's 
having  acquired  his  title  after  the  execution  of  Lamar's  deed 
to  Todd  is  in  any  way  material.  The  conveyance  to  plain- 
tiff's immediate  grantor  was  executed  and  recorded  before 
the  date  of  the  conveyance  of  Lamar  to  Todd. 

This  water  was  by  right  used  with  the  land  for  its  benefit 
when  Lamar  conveyed  the  land  and  its  appurtenances;  and 
it  does  seem  to  us  that  Lamar  conveyed  all  the  right  which 
he  had  to  it  to  his  grantee,  who  has  a  right  to  insist  upon 
being  supplied  with  all  the  water  that  Lamar  would  be  en- 
titled to  if  he  had  never  conveyed.  We  think  that  tiiese 
views  are  in  harmony  with  the  opinion  in  Cave  vs.  CrafSy  53 
Cal.  135. 

Judgment  and  order  denying  a  new  trial  reversed. 

We  concur:    Thornton,  J.,  Myrick,  J. 
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Department  No.  2. 


[Filed  September  24,  1880.] 

No.  6556. 

GEO.  W.  BOBBINS  et  al.,  Appellants, 

YS. 

DELTA  HOPE  et  al.,  Bespondents. 

Equttt — OoKTEiANCi  OP  Land  secubkd  bt  Fraud.  Where  plaintiffs  were 
impoBed  upon  by  those  in  whom  they  placed  confidence,  and  by  reason 
of  their  ignorance  and  snch  confidence  they  were  induced  to  execute  a 
deed  of  a  valnable  estate  without  consideration,  they  will  be  entitled 
to  relief.  ^ 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Santa  Barbara  County. 

Greaary  &  Woodside  and  D.  M,  JDdmaSy  for  appellants. 

J.  T,  Richards  and  C.  Femaldy  for  respondents. 

Mybige,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  for  a  decree  that  defendants  convey  to 
plaintiffs  certain  real  estate.  The  plaintiffs  allege  in  sub- 
stance that  their  father,  at  the  time  of  his  death,  July  15, 
1854,  was  the  owner  in  fee  of  the  premises,  and  that  by  the 
terms  of  his  will  a  life  estate  in  the  property  was  devised  to 
testator's  widow,  remainder  to  plaintiffs;  that  April  16, 1861, 
daring  the  minority  of  plaintiffs,  the  said  widow,  assuming  to 
be  and  act  as  their  guardian  (but  not  in  fact  being  such), 
executed  a  deed  to  defendants'  testator,  purporting  to  con- 
vey to  him  as  well  her  own  interest  as  the  interest  of  plain- 
tiffs in  said  real  estate;  that  said  deed  was  void  as  to  plain- 
tiffs, because  said  widow  was  not  their  guardian,  and  be- 
cause the  pretended  sale  was  not  properly  confirmed  by  the 
Probate  Court  as  required  by  the  Act  of  February  6,  1861; 
that  in  June,  1870,  after  plaintiffs  attained  majority,  defend- 
ants' testator,  intending  and  contriving  to  procure  without 
consideration,  and  by  false  and  fraudulent  representations, 
the  plaintifis'  signature  to  a  deed  conveying  to  nim  plaintiffs' 
right,  title,  and  interest  in  the  premises,  employed  an  attor- 
ney and  one  Dana;  that  said  attorney  possessed  the  confi- 
dence of  plaintifib  to  an  almost  unlimited  extent,  and  exer- 
cised over  them  a  great  influence,  and  represented  to  them 
that  the  lands  had  been  sold  by  said  widow  as  guardian,  and 
that  plaintiffs  had  no  interest  therein;  that  the  lands  had  been 
legalarly  sold  to  defendants'  testator;  that  said  defendants' 
testator  was  old  and  childish,  and  requested  plaintiffs  to  exe- 
cute a  deed  of  the  land  to  gratify  the  whim  and  caprice  of  said 

defendants'  testator;  that  plainti&  believed  and  relied  upon 
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the  statements  so  made;  that  said  Dana  possessed  the  entire 
confidence  of  plaintiffs;  was  their  relative,  understood  well 
the  English  language,  in  which  the  deed  was  written,  which 
plaintifis  did  not;  and  being  himself  deceived,  represented  to 
them  that  they  had  no  interest  in  the  land;  that  their  inter- 
est had  been  sold  as  above;  that  defendants'  testator  had  a 
good  title,  but,  being  old  and  foolish,  wanted  their  deed 
confirming  the  sale  which  had  been  made  by  said  widow  as 
their  guardian,  and  that  their  signatures  would  amount  to 
nothing;  and  relying  thereon,  they  executed  the  deed;  that 
the  contents  of  the  deed  were  not  explained  to  them,  and 
they  were  ignorant  of  its  contents,  and  did  not  know  that  it 
purported  to  convey  the  land;  that  no  consideration  was  paid 
.them;  that  the  consideration  of  $8,000  recited  in  said  aeed 
as  having  been  paid  to  said  widow  is  false,  no  more  than 
$1,000  having  been  paid;  and  that  the  value  of  plaintiflfs'  in- 
terest at  the  time  of  executing  the  deed  was  at  least  $60,000. 

Defendants  demurred  to  the  complaint  on  the  ground, 
among  others,  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  Court  below  sustained  the  de- 
murrer; and  plaintiffs  declining  to  amend,  judgment  went  for 
defendants.     In  this  the  Coi^t  erred. 

Kerr,  in  his  work  on  Fraud  and  Mistakes,  page  396,  ete., 
says:  ''Mistake  is  a  ground  for  relief  in  equify.  Mistake 
may  be  said  to  be  some  unintentional  act,  omission,  or  error 
arising  from  ignorance,  imposition,  or  misplaced  confidence. 
There  is  mistake  if  a  man  through  ignorance  be  induced  to 
do  a  thing  which  he  would  not  have  done  had  he  not  been  in 
error.  Mistake  may  be  either  in  matter  of  law  or  in  matter 
of  fact.  If  a  man  tiirough  misapprehension  or  mistake  of 
the  law  parts  with  or  gives  up  a  private  right  of  property,  a 
Court  of  eq^uity  may  grant  relief,  if  it  is  satified  that  the 
partv  benefited  by  the  mistake  cannot  in  conscience  retain 
the  Denefit  or  advantage  so  acquired.  If  an  agreement  be 
entered  into  between  two  parties  in  mutual  mistake  as  to  their 
relative  and  respective  rights,  either  of  them  is  entitled  to 
have  it  set  aside.  If  it  appear  that  the  mistake  was  induced 
or  encouraged  by  the  misrepresentation  of  the  other  party  to 
the  transaction,  or  was  perceived  by  him  and  taken  advan- 
tage of,  the  Court  will  be  more  disposed  to  grant  relief  than 
in  cases  where  it  does  not  appear  that  he  was  aware  of  the 
mistake.  Where  a  sister,  being  ignorant  of  her  rights  under 
a  settlement,  released  her  rights  to  a  brother,  the  release 
was  held  not  binding  on  her.  Where  a  pariy  through  igno- 
rance or  inability  to  read,  is  induced  to  execute  a  contract, 
it  is  said  (Bigelow  on  Fraud,  79)  he  has  a  right  to  consider 
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liis  liability  to  depend  as  well  upon  the  good  faith  of  the 
party  for  whom  he  signs  as  upon  his  own  exercise  of  care; 
or,  more  accurately,  such  a  party  can  insist  upon  a  higher 
approach  to  perfect  honesty  in  the  other  party  (the  human 
law  is  powerless  to  compel  perfect  honesty),  and  can  be  ex- 
cased  for  exercising  a  lower  degree  of  diligence  or  care  than 
the  person  who  stands  upon  an  equal  footing  with  the 
wrongdoer." 

The  Civil  Code,  Section  1572,  defines  actual  fraud  to  be: 
"1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true  by 
one  who  does  not  believe  it  to  be  true.  2.  The  positive  as- 
sertion in  a  manner  not  warranted  by  the  information  of  the 
person  making  it  of  that  which  is  not  true,  though  he  be- 
lieves it  to  be  true.  3.  The  suppression  of  that  which  is 
true  by  one  having  knowledge  or  belief  of  the  fact.  *  *  * 
4.  Any  other  fact  fitted  to  deceive. 

"Sec.  1576.    Mistake  may  be  either  of  fact  or  law. 

"Sec.  1578.  Mistake  of  law  is:  *  *  *  2.  A  misap- 
prehension of  the  law  by  one  party,  of  which  the  others  are 
aware  at  the  time  of  contracting,  but  which  they  do  not  rec- 


1, 


t  is  fair  to  presume  that  the  attorney  of  defendants'  tosta- 
tor,  at  the  time  he  requested  plaintiffs  to  execute  the  deed, 
knew  that  the  olaintins'  deed  was  important  to  his  client,  and 
that  his  client  had  not  acquired  a  good  title  by  the  guardian 
deed.  He  did  not  give  this  information  to  plaintiffs,  and 
thus  place  them  upon  an  equal  footing  with  himself. 

Applying  these  principles  to  the  case  made  by  the  complaint, 
we  flunk  that  the  plaintiffs  were  imposed  upon  by  those  in 
whom  they  placed  confidence;  that  by  reason  of  tiieir  igno- 
rance and  such  confidence  they  were  induced  to  execute  a 
deed  of  a  valuable  estate  without  consideration,  and  that,  if 
they  can  make  out  such  a  case  as  is  presented  in  their  com- 
plaint, they  will  be  entitled  to  relief. 

As  to  lapse  of  time,  plaintiffs  allege  that  they  were  igno- 
rant, until  October,  1876,  of.  the  facts  that  the  widow  was 
not  their  guardian,  and  that  the  proceedings  for  the  guar- 
dian's sale  were  not  in  accordance  with  law,  and  that  no  title 
passed  by  the  pretended  deed  as  guardian,  and  that  the  deed 
executed  by  them  purported  to  convey  their  interest  in  the 
land;  and  that  they  then  for  the  first  time  learned  that  they 
were  seized  of  the  said  land.  The  complaint  was  filed  June 
44, 1878.    (See  Alhre  vs.  Jewell,  94  U.  S.  Eep.  506.) 

Judment  reversed  and  cause  remanded,  with  directions  to 
OTemue  the  demurrer,  with  leave  to  defendants  to  answer. 

Ve  concur:  Morrison,  C.  J.,  Sharpstein,  J. 
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Legal  FacetisB. 

He  was  a  little  lawyer  man, 

Who  meekly  blushed  while  he  began 

Her  poor  dead  husband's  will  to  scan. 

He  smiled  while  thinking  of  his  fee, 
Then  said  to  her  so  tenderly, 
•*  You  have  a  nice  fat  legacy." 

And  when  he  lay  next  day  in  bed, 
With  plasters  on  his  broken  head. 
He  wondered  what  on  earth  he  said. 


An  amusing  instance  of  absent-mindedness  on  the  part  of  a 
prominent  attorney  occurred  in  the  United  States  Circuit  Court 
at  St.  Louis.  Another  prominent  lawyer  got  up  and  made  a 
motion  of  some  kind  in  a  pending  suit;  and  after  he  had  got 
through  his  argument  in  support  of  his  motion,  the  attoniey  first 
alluded  to  arose  to  oppose  it,  and  had  only  got  so  far  a.H  '  *  May 
it  please  the  Court,"  when  the  other  attorney  hastily  exclaimed, 
sotto  voce,  **  Sh-h-h-a — you  are  on  our  side!"  **Is  that  bo?"  in- 
quired the  other.  *'0f  course  it  is;  sit  down,"  was  the  reply. 
"All  right,"  said  the  absent-minded  one,  and  he  sat  down  in  a 
reflective  mood,  apparently  trying  to  puzzle  out  how  he  had  got 
so  mixed  up  in  the  matter. — Chicago  Legal  News. 


At  a  recent  term  of  the  District  Court  for County,  a 

rising  young  attorney  filed  a  petition  for  divorce  for  a  lady  client, 
and  for  cause  therefor  recited  a  number  of  acta  of  cruelty  on 
the  part  of  defendant,  closing  his  declaration  as  follows :  *  *  That 
each  and  all  of  said  acts  were  indulged  in  by  defendant  for  the 
purpose  of  injuring  and  destroying  her  peace  of  mind,  and  ber 
health  and  life,  and  that  the  same  has  done  so,"  Defendant  moved 
to  dismiss,  on  the  ground  that  the  cause  was  a  personal  action, 
and  the  petition  showed  that  plaintiff  was  dead,  and  of  course 
the  action  must  abate  with  her  death. 


A  MAN  who  had  filed  a  petition  for  a  divorce  was  informed  by 
his  counsel  that  his  wife  had  filed  a  "cross-petition."  ''A  cross 
petition!"  exclaimed  the  husband.  "That's  just  like  her — she 
never  did  a  good-natured  thing  in  her  life." 

Justice:  "Do  you  know  if  the  prisoner  had  any  provocation 
before  he  committed  the  assault?"  Witness:  "Well,  sir,  I  can- 
not be  certain  on  that  point;  but  I  dare  say  he  might  have  had  a 
glass  or  two." 


hdiit  ^irajat  ^m  idittntal 


Vol-  VI.  October  30,  1880.  No.  10. 

Current  Topics. 

Mb.  Gantt,  in  the  current  number  of  the  Scyuthem  Law 
Review^  in  an  article  entitled  ''Judicial  Nominations/'  be- 
lieves that  ''if  judicial  nominations  were  left  to  the  bar,  they 
woxdd  without  exception  be  good."  There  can  be  no  ques- 
tion but  that  the  bar  naturally  and  necessarily  desire  to  see 
the  best  of  its  number  selected  for  the  honorable  position. 
We  cannot  agree  with  Mr.  Gantt,  however,  that  tiie  mem- 
bers of  the  bar  are  more  directly  and  vitally  interested  in  the 
quality  of  Judges  than  any  other  class  of  the  community,  nor 
that  the  practice  of  electing  Judges  by  popular  vote  is  essen- 
tially vicious.  It  is  as  correct  and  proper  that  the  citizens 
idiould  elect  their  Judges  as  their  law-makers  or  governors. 
Our  Judges  in  California  have  uniformly  been  good  and  satis- 
factory Judges.  They  have  given  satisfaction  to  the  people, 
who  are  perhaps  more  directly  interested  in  their  selection 
than  the  bar. 


Mb.  Seyxoub  D.  Thompson  has  just  given  to  the  public  a 
book  entitled  * '  Charging  the  Jury. "  While  the  book  presents 
a  pleasant  appearance  typographically,  it  seems  to  lean  too 
favorably  toward  the  idea  of  a  one-man  jury.  He  complains 
of  the  uniform  verdicts  of  juries  against  corporations,  and 
has  much  fault  to  find  with  juries  on  that  account.  This 
seems  to  be  one  reason  why,  in  the  opinion  of  the  author, 
juries  would  be  better  abolished.  We  think  this  is  the  best 
reason  why  they  should  not  be  abolished.  Juries  are  indis- 
pensable counteracting  influences,  to  check  the  oppressive 
tendencies  of  corporations.  Mr.  Thompson  seems  to  be  tired 
of  a  republic,  and  very  much  afraid  that  men  are  not  fit  to 
rule  themselves,  and  desires  a  strong  government.  The  book 
carries  its  own  refutation. 
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Supreme  Court  of  California. 

Depabtment  No.  2. 


[Filed  September  30,  1880.] 

No.  6866. 

SOLOMON  TUKPEN,  Appellant, 

YS. 

L.  M.  BOOTH  ET  AL.,  Eespondents. 

Grand  Jitbob  not  Besponsible  in  Civil  Damaoks.  It  is  against  the  policy 
of  the  law  to  hold  graiid  jarors  liable  for  damages  in  ciTil  actions  for 
acts  done  by  them  as  such  grand  jurors. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
tinct, Stanislaus  County.     ' 

W,  E.  Tamer y  for  appeUant. 
Geo.  W.  Schdl;  for  respondents. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 
The  complaint  in  this  case  avers  that  in  the  month  of 
March,  187y,  the  defendants,  and  each  of  them,  were  dtdj, 
legally,  and  in  the  manner  and  form  prescribed  by  law,  reg- 
ularly impaneled  and  sworn  by  the  County  Court  of  Stanis- 
laus County  to  serve  as  grand  jurors  for  the  term.  That 
they,  and  each  of  them,  took  the  oath  prescribed  by  law 
that  **they  would  present  no  person  through  malice^  hatred, 
or  ill'iviU  ; '  but  that,  notwithstanding  said  oath,  the  defend- 
ants, and  each  of  them,  willfully  disregarding  such  oath, 
and  being  actuated  and  influenced  by  a  desire  and  with  a 
determination  to  forever  blast,  tarnish,  and  ruin  the  good 
name  and  reputation  theretofore  held  and  enjoyed  by  the 
plaintiff  among  his  fellows  and  acquaintances,  did  willfully, 
wantonly,  and  maliciously  conspire  together,  and  under  the 
pretense  of  doing  and  performing  their  duties  as  members 
of  said  grand  jury,  pretend  to  receive  and  hear  evidence 
against  the  plaintiff  in  a  certain  matter  wherein  the  plaintiff 
was  charged  with  illegal  voting  at  the  general  election  held 
in  this  State  on  the  7th  day  of  November,  1876.  And  after 
the  hearing  of  such  evidence,  notwithstanding  they,  as  such 
grand  jurors,  were  positively  instructed  by  the  law  oflScer  of 
the  county  that  no  indictment  could  lie  against  the  plaintiff 
upon  said  evidence,  and  that,  according  to  the  evidence,  no 
crime  whatever  had  been  committed,  and  that  no  conviction 
could  be  had  thereon — and  notwithstanding  the  fact  that  no 
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evidence  had  been  prodnced,  testified  to,  or  heard  before 
said  defendants,  as  snch  juiy,  in  any  manner  implicating  the 

I)laintiff  in  the  commission  of  said  or  any  crime — these  de- 
endants,  as  such  grand  jury,  collectively  and  individually, 
wUlfullj,  falsely,  andfraudulently,andvfithoutprobablecause, 
and  being  possessed  of  actual  malice  and  ill-will  against  this 
plaintiff,  and  for  the  sole  purpose  as  aforesaid,  corruptly  did 
pretend  to  find  a  true  bill  and  indictment  against  this  plain- 
tiff for  falsely  and  illegally  voting,  etc. ;  and  such  indictment 
was  duly  presented  by  the  foreman  of  the  grand  jury,  and 
was  filed  according  to  law. 

"That  said  defendants,  as  such  grand  jurymen,  well  knew 
at  the  time  there  was  accessible  to  them  an  overwhelming 
amount  of  testimony  which  would  dearlj  show  that  the 
charge  of  illegal  voting  against  this  plaintiff  was  false  and 
malicious,  and  without  any  foundation  whatever;  but  they, 
so  that  they  might  the  easier  carry  out  their  malicious  de- 
sign upon  plaintiff,  willfully  and  maliciously  refused  to  call 
in  or  hear  said  testimony.  That  upon  the  indictment  so 
found  and  presented  by  the  defendants,  the  plaintiff  was  tried 
and  acquitted,  the  trial  jurors  not  leaving  their  seats." 

We  have  stated  sufficient  averments  of  the  complaint  to 
show  that  the  action  is  brought  for  the  recovery  of  damages 
by  a  person  against  whom  an  indictment  was  found  by  the 
defendants  acting  as  grand  jurors  of  the  County  of  Stanis- 
laus, the  gravamen  of  the  action  being  the  malicious  conduct 
of  said  defendants  in  finding  and  presenting  such  indictment. 

It  is  claimed,  in  the  first  place,  that  the  evidence  upon 
which  the  defendants  found  the  indictment  was  insufficient 
to  justify  such  a  finding;  and,  in  the  second  place,  it  is 
charged  that  there  was  exculpatory  evidence  which  they  re- 
fused to  hear.  The  case  presents  uie  simple  question  whether 
a  grand  juror  is  answerable  civilly  for  damages  for  an  act 
done  by  him  as  such  grand  juror,  in  a  case  where  he  acts 
upon  insufficient  evidence  and  with  a  desire  maliciously  to 
injure  the  party  against  whom  the  indictment  is  found.  The 
question  is  an  interesting  one,  and  this  is  the  first  case  in 
which  it  has  been  presented  in  the  Supreme  Court  of  this  State. 

It  is  claimed  on  behalf  of  the  defendants  that  they  are 
not  liable,  because  the  statute  so  declares,  and  that,  inde- 
pendent of  any  statute  on  the  subject,  they  are  exempt  from 
all  liability  by  the  principles  of  the  common  law. 

Section  927  of  the  Penal  Code  provides  that  "a  grand 
juror  cannot  be  questioned  for  anything  he  may  say,  or  any 
vote  he  may  give,  in  the  ^and  jury  relative  to  a  matter  le- 
gally pending  before  the  jury,  except  for  a  perjury  of  which 
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he  may  have  been  giiilty,  in  making']an  accusation  or  giving 
testimony  to  his  feUow-jurors." 

The  plain  import  and  meaning  of  the  above  language  is, 
that  no  ^and  juror  shall  be  held  liable  for  damages  in  a 
civil  action  for  anything  done  by  him  in  the  grand  jury  room; 
and  this  is  but  a  statutory  declaration  of  the  i)rinciple  as  it 
existed  at  common  law.  In  Wharton's  American  Criminal 
Law,  Volume  1,  Section  509,  it  is  said  that  **in  no  case  can 
a  member  of  a  grand  jury  be  obliged  or  allowed  to  testify  or 
disclose  in  what  manner  he,  or  any  other  member  of  the  jury, 
voted  on  any  question  before  them,  or  what  opinions  were 
expressed  by  any  juror  in  relation  to  any  such  question." 

**  The  secret  inquisitorial  proceedings  of  the  grand  jury 
may,  as  they  often  have,  work  very  oppressively  and  unjustr- 
ly;  for  only  so  far  as  guarded  and  restrained  b^  an  oath, 
their  action  is  generally  irresponsible  and  conclusive  in  find- 
ing an  indictment.  During  tne  whole  of  their  proceedings 
the  J  are  protected  in  the  discharge  of  their  duty;  and  no 
action  or  prosecution  can  be  maintained,  no  matter  how  they 
may  he  actuated  by  malice  or  indiscretion.''  (ProflFatt  on  Jury 
Trial,  Sec.  55.) 

^'Nor  can  an  action  be  maintained  against  a  juryman^  or 
the  Attorney-General,  or  a  superior  military  or  naval  officer, 
for  an  act  done  in  the  execution  of  his  office,  and  within  the 
purview  of  his  general  authority."  (1  Chitty  on  Pleading, 
89.) 

''But  I  prefer  to  place  the  decision  on  the  broad  ground 
that  no  public  officer  is  responsible,  in  a  civil  suit,  for  a  ju- 
dicial determination,  however  erroneous  it  may  be,  and  how- 
ever malicious  the  motive  which  produced  it.  Such  acts, 
when  corrupt,  may  be  punished  criminally;  but  the  law  will 
not  allow  malice  and  corruption  to  be  charged  in  a  civil  suit 
against  such  an  officer  for  what  he  does  in  tne  performance  of 
a  judicial  duty.  The  rule  extends  to  Judges  from  the  highest 
to  the  lowest;  to  jurors,  and  to  all  public  officers,  whatever 
name  they  may  bear,  in  the  exercise  of  judicial  power.  It 
of  course  applies  only  when  the  Judge  or  officer  had  juris- 
diction of  tne  particular  case,  and  was  authorized  to  deter- 
mine it.  If  he  transcends  the  limits  of  his  authority,  he 
necessarily  ceases,  in  the  particular  case,  to  act  as  a  Judge, 
and  is  responsible  for  all  consequences.  But  ^dth  these  Imi- 
itations,  the  principle  of  irresponsibility,  so  far  as  respects 
a  civil  remedy,  is  as  old  as  the  common  law  itself.  The  an- 
tiiiorities  on  this  subject  are  almost  innumerable."  {Weaver 
vs.  Defoendorfy  3  Denio,  120,  121,  and  the  numerous  authori- 
ties there  referred  to.) 
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The  recent  case  of  Bradley  vs.  Fishery  13  Wallace,  336,  is 
a  very  learned  and  instructive  one  on  this  question.  That 
was  an  action  brought  by  Bradley  against  Judge  Fisher  to 
recover  damages  alleged  to  have  oeen  sustained  by  the  plain- 
tiff ''by  reason  of  the  willful,  malicious,  oppressive,  and 
tyrannical  acts  and  conduct  of  the.  defendant,  whereby  the 
plaintiff  was  deprived  of  his  right  to  practice  as  an  attorney 
m  the  8uj)reme  Court  of  the  District  of  Columbia." 

The  plaintiff  used  some  threatening  language  to  the  de- 
fendant out  of  Court  for  his  conduct  as  Judge,  pending  the 
trial  of  a  cause,  and  the  defendant  therefor  struck  the  plain- 
tiff's name  from  the  roll  of  attorneys  practicing  in  that 
Court.  Justice  Field,  in  delivering  the  opinion  of  the  Court, 
carried  this  principle  of  exemption  to  its  utmost  limits,^  and 
beyond  the  limit  laid  down  by  the  Supreme  Court  of  New 
York  in  the  case  in  3  Denio,  120.  The  Supreme  Court  of 
the  United  States  there  held  ''that  Judges  of  Courts  of  Bec- 
ord  of  superior  or  general  jurisdiction  are  not  liable  to  civil 
actions  for  their  judicial  acts,  even  when  such  acts  are  in  ex- 
cess of  their  jurisdiction,  and  are  alleged  to  have  been  done 
maliciouslv  and  corruptly — a  distinction  as  to  their  liability 
being  made,  between  acts  done  by  them  in  excess  of  their 
jurisdiction  and  acts  done  in  the  clear  absence  of  all  juris- 
diction over  the  subject-matter." 

The  case  of  Downer  vs.  Lent,  6  Cal.  94,  is  also  in  point. 
The  Court  says:  "It  is  beyond  controversy  that  the  power 
of  the  Board  of  Pilot  Commissioners  is  quasi  judicial,  and 
that  they  are  not  civilly  answerable.  Thev  are  public  officers 
to  whom  the  law  has  intrusted  certain  duties,  the  perform- 
ance of  which  requires  the  exercise  of  judgment." 

This  is  equally  true  of  grand  jurors.  They  have  certain 
duties  to  perform  under  the  law  of  a  quasi  judicial  character; 
and  in  the  performance  of  such  duties  the  law  invests  them 
with  judgment  and  discretion.  The  grand  jury  was  an  es- 
sential part  of  the  machinery  of  the  Counfy  Court.  They 
were  not  volunteers,  but  were  engaged  in  the  performancfe  of 
a  duty  that  was  compulsorjr.     In  finding  the  indictment  com*- 

Slained  of,  they  acted  within  the  legitimate  sphere  of  their 
uty,  and  cannot  be  held  civilly  responsible.  What  is  said 
by  the  learned  Judge  in  the  case  of  Scott  vs.  StanfieM  (3  Law 
Sports,  Exchequer,  220),  "this  provision  of  the  law  is  not 
for  the  protection  or  benefit  of  a  malicious  or  corrupt  Judge, 
but  for  the  benefit  of  tiie  public  whose  interest  it  is  that  tne 
Judges  should  be  at  liberie  to  exercise  their  functions  with 
independence  and  without  fear  of  consequences,"  is  applica- 
ble to  this  case. 
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To  hold  gi'and  jurors  liable  for  damages  in  civil  actions 
would  be  against  the  policy  of  the  law,  and  we  find  no  au- 
thority in  the  adjudged  cases  for  so  holding. 

Judgment  affirmed. 

We  concur:  Thornton,  J.,  Myrick,  J. 


Depabtment  No.  1. 


1 


pFiled  September  28,  1880.] 
No.  6883. 

ZENAS  CHUECHILL,  Eespondent, 

vs. 

ALEXANDEE  ANDEESON  et  al..  Appellants. 

Land  Patsnt.  It  is  well  established  that  a  patent  void  npon  its  face  may  be 
assailed — first,  at  any  time  and  in  all  cases;  second,  if  it  be  issued  in 
the  absence  of  legislation  directing  a  disposition  of  the  property  de- 
scribed, or  by  an  officer  who  has  no  power  to  sign  the  same,  or  for  an 
estate  prohibited.  But  when  the  judgment  of  the  officers  be  in  fact 
erroneous  as  to  the  existence  of  particular  facts  concerning  condition 
or  location  of  property,  or  the  performance  of  certain  antecedent  acts, 
it  cannot  be  attticked  collaterally  by  parties  showing  subsequent  title, 
or  without  color  of  title. 


Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Clara  County. 

F.  E.  Spencer,  for  respondent. 
Moore,  Ixzine  &  Lieb,  iox  appellants. 

McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 

On  the  7th  day  of  March,  1870,  the  premises  in  contro- 
versy were  listed  to  the  State  by  the  (Commissioner  of  the 
General  Land  Office,  with  the  approval  of  the  Secretary  of 
the  Interior,  as  lands  in  lieu  of  loth  and  36th  sections;  aiid 
on  the  5th  of  May,  1870,  the  State  of  California,  by  its 
proper  officers,  issued  and  delivered  to  plaintiff  its  patent 
for  the  lands  described  in  the  complaint,  thereby  granting 
the  same  to  plaintiff. 

At  the  trial  defendants  offered  to  prove  that  prior  to  May, 
1867,  one  H.  M.  Hulett — the  land  being  then  vacant — took 
possession  of  it,  built  a  small  house,  and  claimed  it  as  his 
own  until  May  2,  1867,  when  he  sold  and  conveyed  all  his 
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right,  title^  and  interest  in  it  to  defendant  Anderson,  who 
then  went  into  possession  of  it,  and  has  claimed  it  as  his  own 
efver  since.  Also,  to  introduce  a  certified  copy  of  the  appli- 
cation of  said  Holett  to  the  State  to  purchase  said  land,  with 
the  affidavits,  acceptance  of  the  State  Locating  Agent,  his 
certificate  of  location  and  the  endorsements  thereon,  all  in 
one  document.  Also,  to  prove  that  on  the  12th  day  of  June, 
1872,  the  defendant  Anderson  made  application  in  due  form 
to  the  Stat«  of  California  to  purchase  said  land,  and  that  the 
Surveyor-General  rejected  said  application  and  refused  to 
receiye  or  file  it,  because  a  patent  had  already  issued  to 
plaintiff  as  hereinbefore  stated. 

Section  4  of  the  Act  of  April  27,  1863  (Stats,  of  1863,  page 
691),  requires  that  when  any  resident  of  the  State  desires  to 
pmrchase  any  portion  of  a  sixteenth  or  thirty-sixth  section, 
or  lands  in  lieu  thereof,  he  shall  file  with  the  State  Locating 
Agent  an  affidavit  that  he  is  a  citizen  of  the  United  States, 
or  filed  his  intentions  (sic)  to  become  a  citizen;  that  he  is  of 
lawful  age,  and  is  a  resident  of  the  State,  and  that  the  lands 
sought  to  be  purchased  are  unoccupied,  except  bv  the  appli- 
cant; that  there  are  no  improvements  on  said  lands  other 
Uian  his  own,  and  that  to  the  best  of  his  knowledge  and  be- 
lief there  is  no  valid  claim  existing  to  said  land  adverse  to 
his  own,  etc.  The  28th  section  of  the  same  Act  provides 
that  no  location  of  land,  or  any  proceedings  in  accordance 
therewith,  shall  be  conslorued  to  give  any  title  to,  or  interest 
in,  or  right  of  possession,  etc.,  unless  the  person  for  whose 
benefit  the  location  is  made,  etc.,  shall  have  taken  an  oath 
to  protect  and  defend  the .  Constitution  and  Government  of 
the  United  States  against  all  enemies,  whether  domestic  or 
foreign,  any  ordinance  or  law  of  any  State,  convention,  or 
legidature,  or  anv  rule  or  obligation  of  any  society  or  asso- 
ciation, etc.,  to  the  contrary  notwithstanding,  etc.,  and  that 
this  was  done  without  any  mental  reservation,  etc.,  and  that 
the  oath  was  not  taken  for  the  purpose  of  acquiring  title, 
etc.,  in  order  that  such  title,  etc.,  may  be  transferred  to  any 
person  to  enable  such  person  to  evade  the  provisions  of  any 
law  of  the  State,  or  with  any  regulation  of  the  General  Land 
Office  at  Washington. 

A  reading  of  these  provisions  renders  it  obvious  that  the 
right  to  purchase  lands  like  those  in  controversy  here  is  a 
personal  privilege,  which  cannot  be  transferred  by  direct 
Msignment  or  otherwise. 

It  follows  that  the  defendant  Anderson  did  not  succeed 
to  Hulett's  right  to  contest  plaintiff's  claim  to  purchase  the 
State  title.    It  is  equally  clear  that  he  did  not  acquire  such 
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To  hold  grand  jurors  liable  for  damages  in  civil  actions 
would  be  against  the  policy  of  the  law,  and  we  find  no  au- 
thority in  the  adjudged  cases  for  so  holding. 

Judgment  affirmed. 

We  concur:  Thornton,  J.,  Myrick,  J. 


Depabtment  No.  1. 


i 


[Filed  September  28,  1880.] 
No.  6883. 

ZENAS  CHUECHILL,  Eespondent, 

vs. 

ALEXANDER  ANDERSON  et  al.,  Appellants. 

Land  Patent.  It  is  well  established  that  a  patent  Yoid  upon  its  face  may  be 
assailed — first,  at  any  time  and  in  all  cases;  second,  if  it  be  issued  in 
the  absence  of  legislation  directing  a  dis)H)sition  of  the  property  de- 
scribed, or  by  an  officer  who  has  no  power  to  sign  the  same,  or  for  an 
estate  prohibited.  But  when  the  judgment  of  the  officers  be  in  fact 
erroneous  as  to  the  existence  of  particular  facts  concerning  condition 
or  location  of  property,  or  the  performance  of  certain  antecedent  acta, 
it  cannot  be  attacked  collaterally  by  parties  showing  subsequent  title, 
or  without  color  of  title. 


Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Clara  County. 

F.  E,  Spencer,  for  respondent. 
Moore,  JLaine  &  Lieb,  for  appellants. 

McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 

On  the  7th  day  of  March,  1870,  the  premises  in  contro- 
versy were  listed  to  the  State  by  the  Cfommissioner  of  the 
General  Land  Office,  with  the  approval  of  the  Secretary  of 
the  Interior,  as  lands  in  lieu  of  loth  and  36th  sections;  aAd 
on  the  5th  of  May,  1870,  the  State  of  California,  by  its 
proper  officers,  issued  and  delivered  to  plaintiff  its  patent 
for  the  lands  described  in  the  complaint,  thereby  granting 
the  same  to  plaintiff. 

At  the  trial  defendants  offered  to  prove  that  prior  to  May, 
1867,  one  H.  M.  Hulett — the  land  being  then  vacant — ^took 
possession  of  it,  built  a  small  house,  and  claimed  it  as  his 
own  until  May  2,  1867,  when  he  sold  and  conveyed  all  his 
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right,  title,  and  interest  in  it  to  defendant  Anderson,  who 
then  went  into  possession  of  it,  and  has  claimed  it  as  his  own 
ever  since.  Also,  to  introduce  a  certified  copy  of  the  appli- 
cation of  said  Holett  to  the  State  to  purchase  said  land,  with 
the  affidavits,  acceptance  of  the  State  Locating  Agent,  his 
certificate  of  location  and  the  endorsements  thereon,  all  in 
one  document.  Also,  to  prove  that  on  the  12th  day  of  June, 
1872,  the  defendant  Anderscni  made  api)lication  in  due  form 
to  the  State  of  California  to  purchase  said  land,  and  that  the 
Snrveyor-G^neral  rejected  said  application  and  refused  to 
receive  or  file  it,  because  a  patent  had  already  issued  to 
plaintiff  as  hereinbefore  stated. 

Section  4  of  the  Act  of  April  27,  1863  (Stats,  of  1863,  page 
591),  requires  that  when  any  resident  of  the  State  desires  to 
purchase  any  portion  of  a  sixteenth  or  thirty-sixth  section, 
or  lands  in  lieu  thereof,  he  shall  file  with  the  State  Locating 
Agent  an  affidavit  that  he  is  a  citizen  of  the  United  States, 
or  filed  his  intentions  (sic)  to  become  a  citizen;  that  he  is  of 
lawful  age,  and  is  a  resident  of  the  State,  and  that  the  lands 
sought  to  be  purchased  are  unoccupied,  except  by  the  appli- 
cant; that  there  are  no  improvements  on  said  lands  other 
than  his  own,  and  that  to  the  best  of  his  knowledge  and  be- 
lief there  is  no  valid  claim  existing  to  said  land  adverse  to 
his  own,  etc.  The  28th  section  of  the  same  Act  provides 
that  no  location  of  land,  or  any  proceedings  in  accordance 
therewith,  shall  be  consfcrued  to  give  anv  title  to,  or  interest 
in,  or  right  of  possession,  etc.,  unless  me  person  for  whose 
benefit  the  location  is  made,  eto.,  shall  have  taken  an  oath 
to  protect  and  defend  the ,  Constitution  and  Government  of 
the  United  States  against  all  enemies,  whether  domestic  or 
foreign,  any  ordinance  or  law  of  any  State,  convention,  or 
legislature,  or  anv  rule  or  obligation  of  any  society  or  asso- 
ciation, etc.,  to  the  contrary  notwithstanding,  etc.,  and  that 
this  was  done  without  any  mental  reservation,  etc.,  and  that 
the  oath  was  not  taken  for  the  purpose  of  acquiring  title, 
etc.,  in  order  that  such  title,  etc.,  may  be  transferred  to  any 

Eirson  to  enable  such  person  to  evade  the  provisions  of  any 
w  of  the  State,  or  witn  any  regulation  of  the  General  Land 
Office  at  Washington. 

A  reading  of  these  provisions  renders  it  obvious  that  the 
light  to  purchase  lands  like  those  in  controversy  here  is  a 
personal  privilege,  which  cannot  be  transferred  by  direct 
assignment  or  omerwise. 

It  foDows  that  the  defendant  Anderson  did  not  succeed 
to  Hidett's  right  to  contest  plaintiff's  claim  to  purchase  the 
State  title.    It  is  equally  clear  that  he  did  not  acquire  such 
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status,  bj  virtue  of  his  own  application  (filed  after  plaintiff's 
purchase  had  been  completed  and  patent  had  issued),  as 
authorized  him  to  claim  tnat  the  legal  title  which  has  passed 
to  plaintiff  was  held  in  trust  for  him.  He  was  not  in  privity 
with  plaintiff,  nor  with  a  common  or  paramount  source  of 
title.  The  case  is  not  like  Bosencrans  vs.  DouglaSy  52  Cal. 
214.  There  it  was  held  that  the  State  had  never  acquired 
any  title  to  the  land  in  controversy. 

It  is  said,  however,  that  the  patent  is  void  '^  because  it 
clearlv  appeared  that  plaintiff  had  no  ri^ht  to  the  demanded 
premises  except  by  virtue  of  an  application  made  to  purchase 
the  same  by  one  Clark,  and  that  such  application  was  for  the 
use  and  benefit  of  the  plaintiff  (he  hired  Clark  to  do  it),  and 
it  was  made  under  the  Act  of  April  27,  1863."  The  point 
of  appellant  thus  stated  includes  an  admission  that  the  ap- 
plication of  Clark  was  in  every  respect  proper  in  form,  but 
that  Clark  was  suborned  by  plaintiff  4o  commit  perjury  by 
swearing  that  the  application  was  for  his  own  benefit,  and 
that  the  State  officers  were  imposed  upon  by  the  fraud  thus 
practiced  upon  them.  It  is  not  necessary  to  inquire  whether 
the  evidence  offered  would  have  established  the  alleged 
fraud.  It  is  enough  to  say  that  defendant  cannot  in  this 
action  at  law,  and  under  the  mere  denials  of  the  averments 
in  the  complaint,  take  advantage  of  the  fraud  claimed  to  have 
been  practiced  upon  the  State  or  its  officers. 

It  is  further  urged  by  appellant  that  he  had  the  right  to 
prove  that  plaintiff  was  the  party  really  interested  in  the  ap- 
plication made  by  Hulett,  in  connection  with  the  further 
fact  that  plaintiff  never  took  the  "loyalty  oath"  required  by 
the  statute  of  1863,  for  the  reason  that  if  such  oath  was  not 
taken  by  the  real  party  in  interest  the  patent  subsequently 
issued  to  plaintiff  is  void. 

The  28th  section  of  the  Act  of  April  27, 1863,  reads :  "No 
location  of  land  made  under  the  provisions  of  this  Act,  or 
any  proceedings  in  accordance  therewith,  shall  be  construed 
to  give  any  title  to,  interest  in,  or  right  of  possession  or  oc- 
cupation of  any  of  the  public  lands  of  this  State,  unless  the 
person  for  whose  benent  the  location  is  made  or  the  proceed- 
ings taken  shall  have  first  taken  and  subscribed  the  following 
oath  or  affirmation."  (And  here  follows  the  form  of  oath 
the  substance  of  which  is  hereinbefore  set  forth.) 

Section  28  succeeds  those  in  which  are  defined  the  duties 
of  the  several  State  officers  with  reference  to  the  disposition 
of  the  lands  therein  spoken  of;  and  both  of  the  Sections  28 
and  29  are  addressed  to  such  officers,  and  prohibit  them  from 
issuing  any  certificate  of  purchase  or  pat-ent  until  a  certi- 
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fied  copy  of  the  description  of  the  land,  and  of  the  oath 
thereon  endorsed  (of  originals  previously  filed  with  the  Be- 
corder  of  the  County),  has  been  hied  in  the  office  of  the  State 
Eegister.     (Stats.  1863,  p.  600-1.) 

It  is  not  necessary  to  consider  the  possible  conseqences  of 
the  issnance  of  a  certificate  of  purchase  or  patent  when  the 
certified  copy  of  the  description  and  oath  has  not  been  filed. 
The  defendant  here  did  not  offer  to  prove  that  such  certified 
copy  of  a  description  from  the  Eecorder's  office,  or  of  an  en- 
dorsed oath  by  Clark,  was  not  filed  with  the  State  Eegister 
prior  to  the  time  when  the  certificate  of  purchase  was  issued 
to  him.  If  such  copy  was  so  filed,  the  certificate  of  purchase 
was  properly  issued  to  Clark,  who  was  the  only  person 
whom  the  officers  of  the  State  could  treat  with  as  the  parly 
for  "whose  benefit"  the  proceeding  had  been  taken.  To 
say  that  the  State  officers  were  deceived,  and  the  State  thereby 
defrauded,  is  but  to  re-state  the  point  already  considered. 
The  defendant  cannot  claim  to  represent  the  State. 

Appellant  also  claims  that  the  patent  is  void  because  the 
Clark  application  was  not  verified  as  required  by  Sections  4 
and  5  of  the  Act.     (Stat.  1863,  p.  593.) 

The  fifth  section  has  no  bearing  upon  the  facts  exhibited 
by  the  record  before  us. 

The  affidavit  of  Clark,  which  was  offered  in  evidence  by 
defendant,  complied  in  every  particular  with  the  require- 
ment of  Section  4.  The  affidavit  of  Avy,  and  John  and  Henry 
Malcolm,  offered  in  evidence  by  defendant  as  being  that 
which  accompanied  the  application  and  affidavit  of  Clark, 
complied  substantially  with  the  provision  of  the  same  sec- 
tion, and  ** verified"  all  the  sworn  statements  of  Clark, 
except  the  statement  that  he  was  a  citizen,  a  resident  of  Cali- 
fornia, and  of  lawful  age.  The  question  which  remains  is : 
Is  the  patent  issued  to  plaintiff,  as  assignee  of  the  certificate 
of  purcnase  issued  to  Clark,  void  because  of  these  omissions 
in  the  affidavit  of  the  verifying  witnesses  ? 

The  statute  attaches  no  such  fatal  consequence,  in  terms, 
to  an  omission  in  any  affidavit.  Where  a  "contest"  has 
arisen,  and  the  question  submitted  to  the  District  Court — 
which  of  the  contesting  parties,  if  either,  has  the  right  to 
purchase  from  the  State? — it  has  been  held  that  certain  omis- 
sions in  the  application  or  affidavits  render  the  application 
so  defective  as  that  the  applicant  may  not  base  a  claim  to 
nurchase  upon  it.  {CnnniTigham  vs.  Crowley,  51  C§jl.  128.) 
No  case  has  decided,  however,  that  such  an  omission  can 
destroy  the  effect  of  a  patent,  as  evidence  of  title,  in  an 
action  against  a  mere  trespasser  or  occupant.     The  statute 
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directs  that  evidence  of  certain  facts  shall  take  the  form  of 
affidavits.  It  does  not  follow,  however,  that  every  depart- 
ure from  the  forms  of  the  statute,  or  a  failure  to  cumulate 
evidence  of  facts  pecidiarly  within  the  knowledge  of  the  ap- 
plicant, shall  operate  an  absolute  abscission  of  the  right 
of  the  State  officers  to  issue  a  certificate  or  pi^tent.  The  land 
belonged  to  the  State;  laws  had  been  passed  providing  for 
the  disposition  of  it;  the  State  selected  agents  to  determine 
whether  the  acts  required  to  be  performed  by  the  applicant 
had  in  fact  been  done;  and,  if  they  should  adjudge  that  these 
acts  had  been  performed,  to  issue  the  certificate  and  patent. 
For  the  protection  of  those  asserting  adverse  claims  to  pur- 
chase from  her  officers,  the  State  further  provided  a  mode 
by  which,  upon  the  demand  of  either  of  the  contesting  par- 
ties, the  contest  might  be  relegated  to  the  general  tribunals 
for  determination.  It  was  certainly  in  the  power  of  the 
State  to  dispose  of  her  own  lands  in  any  mode  or  on  any 
terms  she  thought  proper.  The  officers  of  the  State,  in 
whom  was  vested  the  appropriate  authority,  have  issued  the 
patent  to  the  person  they  have  decided  to  be  entitled  to  it; 
and  neither  the  State,  nor  any  person  in  privity  with  the 
State  title,  has  complained  of  the  action  of  the  proper  ofl5- 
cers.     We  do  not  think  a  mere  intruder  can  complain. 

The  rule  applicable  to  this  class  of  cases  was  laid  down  in 
DoU  vs.  Header,  16  Cal.  325,  and  we  do  not  understand  that 
it  has  ever  since  been  modified  so  as  to  remove  the  present 
case  beyond  its  scope  or  application.  It  was  there  said :  '*  If 
a  patent  be  void  upon  its  face,  it  may  be  assailed  at  any  time 
and  in  all  cases;  for  it  is  itself  record  evidence  of  the  matter 
which  renders  it  a  nullity.  If  it  be  issued  in  the  absence 
of  legislation  directing  a  disposition  of  the  property  de- 
scribed, or  by  an  officer  who  is  not  invested  with  power  to 
sign  the  same,  or  for  an  estate  prohibited,  its  validity  may 
also  be  controverted  in  any  action,  either  directly  or  col- 
laterally; but  if  the  authority  to  issue  the  patent  depeiid  upon 
the  existence  of  particular  facta  in  reference  to  the  condition  or 
location  of  the  property ,  or  the  performance  of  certain  antece- 
dent acts,  and  the  officers  have  been  appointed  for  the  ascer- 
tainment of  these  matters  in  advance,  who  have  passed  upon 
them  and  given  their  judgment — then  the  patent,  though  the 
judgment  of  the  officers  be  in  fact  erroneous,  cannot  be  at- 
tacked collaterally  by  parties  showing  title  subsequently 
from  the  same  source,  much  less  by  those  who  show  no  color 
of  title'in  themselves." 

Judgment  and  order  affirmed. 

We  concur:    Ross,  J.,  McKee,  J. 
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Depabtment  No.  1. 


[Filed  October  6,  1880.] 

No.  6198. 

CHAELES  MAXWELL,  Eespondent, 
vs. 

THEBOABD   OF    SUPERVISOES   OF   STANISLAUS 
COUNTY,  Appellants., 

BoASD  OF  SuPEBYiBOBs — GoMTBACTs  FOB  PBiNTiNa.  Contracts  to  publish 
proceedings  of  Board  in  a  newspaper  shonld  be  made  upon  notice 
and  bids,  as  proyided  in  Section  4047  of  the  Political  Code. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, Stanislaus  County. 

Teny,  McKemie  &  Terry,  for  respondent. 
EemU  dt  Turnery  ColdioeU  &  Minor,  and  L.  Quint,   for  ap- 
pellants. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

The  question  of  the  power  of  the  Board  to  pass  the  reso- 
Intions  recited  in  the  complaint,  and  to  enter  into  the  con- 
tract with  J.  D.  Spencer,  a  copy  whereof  is  attached  to  the 
complaint,  is  made  to  turn,  in  the  points  of  counsel,  upon 
Section  4047  of  the  PoUtical  Code,  as  the  same  was  enacted 
April  1,  1878.     That  section  reads  as  follows : 

"The  Supervisors  must  contract  for:  First,  all  county 
printing;  second,  all  books  and  stationery;  third,  all  sup- 
plies for  county  institutions.  And  all  contracts  must  be 
made  with  the  lowest  bidder,  and  after  ten  days'  public 
notice  that  such  contract  will  be  let.  The  bidding  must  be 
by  sealed  proposals."  (Amendment  Pol.  Code,  1877-8, 
p.  69.) 

On  the  one  hand  it  has  been  argued  that  the  section  just 

a  noted  did  not  apply  to  arrangements  or  contracts  made  for 
le  ''publication'  of  the  proceeding  of  the  Board,  etc.;  on 
the  ower,  that  by  reason  of  the  section  no  contract  could  be 
made  for  any  kind  of  countv  printing,  except  upon  notice 
and  bids  as  therein  provided  for;  and  that  a  contract  to 
pMiah  in  a  newspaper  vncludes  "printing." 

We  do  not  understand  it  to  be  claimed  by  respondent  that 
the  Board  were  without  authority  to  pass  the  resolutions,  or 
make  the  contract  with  Spencer,  unless  the  section  of  the 
Political  Code  above  recited  operated  a  limitation  upon  their 
power. 
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The  resolutions  providing  for  the  contract  were  passed,  and 
the  contract  was  executed  on  the  9th  day  of  February^  1878. 
The  amendment — Section  4047 — of  the  Political  Cod^,  which, 
as  is  claimed,  prohibited  the  contract,  was  passed  and 
took  eflFect  April  1,  1878. 

Our  attention  has  not  been  called  to  any  provision  of  the 
Codes,  or  other  statutes,  which  was  in  operation  when  the 
resolutions  were  passed  and  the  contract  executed,  and  which 
operated  a  limitation  upon  the  general  powers  of  the  Board 
*'  to  contract  for  the  countyprinting,  and  provide  books  and 
stationery  for  the  county  officers,"  and  **  to  cause  to  be  pub- 
lished at  the  adjournment  of  each  session  in  a  newspaDer,  or 
otherwise,  a  fair  statement  of  all  their  proceedings,  and  semi- 
annually a  statement  of  the  financial  condition  of  the  county." 
(Pol.  Code,  Sec.  4046,  subd.  2122.) 

By  certain  provisions  of  the  Political  Code,  county  officers 
were  required  to  make  publication.  Thus  the  Tax  Collector, 
the  ddinquent  list  (Section  3764);  the  Treasurer,  a  notice 
that  he  is  ready  to. pay  warrants  (4149);  the  Supervisors, 
on  the  receipt  of  election  proclamations  (1055).  It  seems 
sufficiently  evident,  inasmuch  as  the  law  could  not  be  con- 
strued as  imposing  the  expense  of  making  the  publications 
above  referred  to  upon  the  Tax  Collector  and  Treasurer,  it 
was  intended  that  they  should  be  a  charge  against  the  county, 
and  be  provided  for  by  the  Supervisors.  Subdivision  3  of 
Section  4003  of  the  !rolitical  Code  authorized  the  counfy 
"to  make  such  contracts  *  *  *  as  may  be  necessary  to 
the  exercise  of  its  powers,"  and  subdivision  26  of  Section 
4046  gave  power  to  the  Board  of  Supervisors  **to  do  and 
perform  all  other  acts  and  things  required  by  law  not  in  this 
title  enumerated,  or  which  may  be  necessary  to  the  full  dis- 
charge of  the  duties  of  the  chief  executive  authority  of  the 
county  government. "  It  was  their  duty  to  *  'supervise  the  offi- 
cial conduct  of  all  county  officers,"  etc.  (Sub.  1,  Sec.  4046.) 
Even  if  there  were  no  express  provisions  for  the  publication 
of  "reports "of  county  officers,  it  would  seem  a  wise  and 
prudential  regulation  on  the  part  of  the  Supervisors  to  pro- 
vide for  their  publication  by  contract,  and  one  within  the 
scope  of  their  powers  to  secure  a  full  dischai'ge  of  the  execu- 
tive duties  of  county  officials.  Section  3766  required  in 
terms  the  publication  of  the  delinq[uent  list;  but  not  until  the 
amendment  of  April  1,  1878,  was  it  required  that  the  publi- 
cation should  be  contracted  for  with  the  lowest  bidder,  after 
notice. 

Prior  to  the  Section  4047,  passed  April  1,  1878,  there  was 
no  limitation  upon  the  general  powers  (above  referred  to)  of 
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the  Board  of  Snpervisors  to  contract  either  for  ''printing" 
or  "publication. 

If  this  fact  had  been  caUed  to  our  attention  by  appellant, 
we  would  have  been  spared  some  labor  in  the  examination  of 
the  questions  so  elaborately  argued  at  the  bar. 

Judgment  reversed. 

We  concur:  Boss,  J.,  McKee,  J. 


Depabtment  No.  1. 


[Filed  September  24, 1880.] 

No.  6792. 

JOHN  KEANE,  Appellant, 

vs. 

HELEN  BUTHEBFOED,  Bespondent. 

Ebtatb  of  Dbckased  Pebsohb — ^Pbacttige.    An  order  refusing  to  revoke 
letters  of  administration  is  not  appealable. 

Appeal  from  the  Probate  Court  of  Marin  County. 

E.  B.  Mahon,  for  appellant. 
8.  L.  Bogera^  for  respondent. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 
John  Eeane,  as  surviving  husband  of  Isabella  Eeane,  de- 
ceased, applied  by  petition  to  the  Probate  Court  of  Marin 
County  for  revocation  of  letters  of  administration  which  had 
been  granted  by  the  Court  to  Helen  Butherf ord,  the  sur- 
viving mother  of  the  deceased,  and  to  ^nt  letters  of  ad- 
muiistration  upon  the  estate  to  him.  The  application  was 
made  upon  the  grounds  that  he  was  entitled  to  administer 
upon  the  estate;  that  the  mother  had  been  appointed  without 
his  knowledge  or  consent;  that  she  was  seventy  years  old, 
and  mentally  incompetent;  that  she  had  never  filed  or  ren- 
dered an  account  or  exhibit  of  the  estate;  and  that  she  is 
incapable  of  executing  the  duties  of  her  trust  as  adminis- 
tratrix "  by  reason  of  improvidence  and  want  of  understand- 
ing." The  truth  of  these  averments  was  denied  by  the  ad- 
ministratrix. 

Upon  the  hearing  the  Court  found,  among  other  things, 
ibiat  before  the  grant  of  letters  of  administration  to  ttie 
mother,  the  husband  had  refused  to  administer  upon  the 
estate;  that  the  estate  consisted  of  personal  property,  of 
which  the  administratrix  had  returned  and  filed  a  correct  in- 
Tentory;  that  she  had  also  published  notice  to  creditors,  and 
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had  otherwise  duly  and  justly  performed  all  the  duties  of  her 
trust  as  such  administratrix,  and  that  she  is  a  proper  and 
competent  person  to  administer  upon  said  estate. 

Upon  this  finding  the  Court  made  the  following  order: 
''  In  the  matter  of  the  petition  of  John  Eeane  for  letters  of 
administration  of  said  estate:  It  is  hereby  ordered  that  the 
said  petition  and  application  be  denied."  A  motion  was 
then  made  to  vacate  this  ''judgment  and  order"  and  grant  a 
new  trial,  which  was  denied,  and  from  the  judgment  and 
order  of  refusal  to  revoke,  and  the  order  overruling  the  mo- 
tion for  a  new  trial,  comes  this  appeal. 

An  order  refusing  to  revoke  letters  of  administration  is  not 
appealable.  (Sec.  969,  C.  C.  P.;  Estate  of  Montgomery, 
May  Session,  1880.)  An  order,  however,  overruling  a  mo- 
tion for  a  new  trial  is  appealable.  (Sec.  969,  supra.)  But 
such  an  order  must  itself  be  unappealable  when  made  upon 
a  motion  to  review  or  vacate  a  final  order  or  ludgment  which 
is  unappealable;  for  in  law  it  is  not  permitted  to  do  indirectly 
what  is  forbidden  to  be  done  directly.  It  could  not,  there- 
fore, have  been  the  intention  of  the  JLegislature  to  grant  an 
appeal  from  an  order  overruling  a  motion  for  a  new  trial  in 
a  case  or  proceeding  where  it  prohibited  an  appeal  from  the 
final  order  or  judgment  sought  to  be  reviewed. 

'  It  is  urged  that  the  appeal  is  not  only  from  an  order  of 
refusal  to  revoke  letters  of  administration,  but  also  from  an 
order  refusing  to  grant  letters  of  administration  upon  the 
estate,  which  last  order  is  appealable.  But  it  is  clear  that 
there  cannot  be  two  opposing  administrations  of  one  estate 
at  one  and  the  same  time.  Until  revocation  of  one  grant  of 
letters  there  cannot  be  a  new  grant.  Until  removal  of  an 
administrator  already  appointed,  no  new  administrator  can 
be  appointed.  It  is  not  therefore  error  to  refuse  letters  of 
administration  where  there  is  alreadv  a  duly  appointed  and 
qualified  administrator.  The  case  of  Hie  Sstate  of  PachecOy 
28  Cal.,  is  not  in  point;  for  the  appeal  in  that  case  was  taken 
under  a  statute  which  authorized  an  appeal  from  an  order 
refusing  to  revoke  letters  testamentary  or  of  administration 
(Stat.  1855,  p.  301),  and  that  continued  to  be  the  law  until 
the  adoption  of  the  Code,  which  took  away  the  right  of  ap- 
peal for  refusing  to  revoke  a  grant  of  such  letters. 

Nevertheless,  if  the  orders  which  we  are  asked  to  review- 
were  appealable,  still  the  record  does  not  affirmatively  show 
error.  The  principal  assignment  of  error  is  that  the  evi- 
dence was  insufficient  to  justify  the  finding.  But  it  cannot 
be  said  that  there  was  no  evidence  in  the  case  to  sustain  the 
finding.    Five  witnesses,  including  the  applicant,  testified 
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that  in  their  opinion  the  administratrix  was  incompetent  to 
administer  upon  the  estate;  three  witnesses,  including  the  ad- 
ministratrix herself,  testified  to  her  competency.  The  weight 
of  the  testimony  is  not  always  with  num  oers.  All  that  can  be 
said  is  that  the  testimony  was  conflicting;  and  although  we 
may  entertain  a  doubt  as  to  the  correctness  of  the  conclusion 
reached  by  the  Probate  Court,  yet  we  cannot  say  that  it 
erred  in  finding  that  the  administratrix  was  a  fit  and  compe- 
tent ^rson  to  dischai^e  the  duties  of  her  trust.  Nor  can  it 
be  said  that  the  evidence  was  insufficient  to  sustain  the  find- 
ing that  the  petitioner  had  refused,  several  times,  to  make 
application  for  letters  of  administration  upon  the  estate  be- 
fore the  grant  of  letters  to  the  mother  of  the  deceased;  the 
evidence  clearly  establishes  the  fact.  Now  where  one  who 
is  entitled  to  administer  upon  an  estate  waives  his  right  to 
be  appointed,  or  refuses  to  make  application  for  letters  of 
admmistration  when  requested  to  do  so,  the  Probate  Court 
may  appoint  any  one  else  who  is  entitled  to  letters  (Sec. 
1377,  C.  C.  P.);  and  after  it  has  done  so,  it  would  not  be 
OTTor  to  refuse  to  revoke  the  §rant  of  letters  on  the  applica- 
tion of  him  who  had  waived  his  right  or  refused  to  make  ap- 
plication in  the  first  instance. 

Judgment  and  order  affirmed. 

I  concur  in  the  judgment:    McKinstry,  J. 

CONCURKING  OPINION. 

I  concur  in  the  affirmance  of  the  judgment  and  order,  but 
I  am  unable  to  concur  in  that  portion  of  the  opinion  of  Mr. 
Justice  McKee  wherein  he  holds  that  the  order  is  not  ap- 
pealable, and  yet  proceeds  to  review  it  on  the  merits,  and  as 
the  result  of  that  view  affirms  it.  I  think  it  clear  that  if  the 
order  is  not  appealable,  the  appeal  from  it  should  be  dis- 
missed. I  think^  too,  that  if  it  be  conceded,  as  seems  to  be 
done  in  the  opinion,  that  the  case  is  one  which  admitted  of 
a  motion  for  a  new  trial,  the  right  to  appeal  from  the  order 
denving  the  motion  cannot  be  doubted.  Section  969  of  the 
Code  of  Civil  Procedure  gives  the  right  of  appeal  from  an 
order  of  the  Probate  Court  refusing  a  new  trial.  No  excep- 
tion is  made  in  the  statute,  and  I  do  not  understand  that  the 
Courts  have  power  to  interpolate  one.  Of  course  the  order 
most  have  been  made  in  a  case  which  admitted  of  a  motion 
for  a  new  trial;  and  it  seems  to  me  that  if  no  appeal  lies 
from  the  order  here  in  question,  it  could  only  be  because  the 
case  did  not  admit  of  such  a  motion,  and  not  for  the  reason 
stated  by  my  brother.  Boss,  J. 
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Depabtment  No.  1. 


[Tiled  September  28,  1880.1 
No.  6748. 

J.  B.  HINKIiE  ET  AL.,  Eespondents, 

vs. 

THE  SAN  FEANCISCO  AND  NOETH  PACIFIC  RAIL. 

EOAD  COMPANY,  Appellant. 

Pbactice — New  TBiAii  fob  Ebbobs  in  Law.  An  order  granting  a  new  tsial 
for  errors  of  law  will  be  reversed  when  the  movers  fail  to  show  error, 
and  when  the  record  fails  to  disclose  any. 

Appeal  from  the  District  Court  of  the  Twenty-second  Ju- 
dicial District,  Sonoma  County. 

J,  B.  Mhoon,  for  respondents. 
McAllister  &  Bergin,  for  appellant. 

Eoss,  J.,  delivered  the  opinion  of  the  Court: 

The  plaintiffs  moved  for  a  new  trial  in  the  Court  below  on 
a  bill  of  exceptions,  solely  upon  the  ground  of  alleged  errors 
in  law  occurring  at  the  trial  and  excepted  to  by  them.  The 
Judge  who  tried  the  cause  and  passed  upon  the  motion 
thought  that  the  first  exception  was  "probably  well  taken," 
and  therefore  entered  an  order  granting  a  new  trial.  From 
that  order  defendant  brings  this  appeal. 

No  question  of  fact  being  involved,  it  will  be  our  duty  to 
reverse  the  order  if,  in  our  opinion,  no  error  of  law  was  com- 
mitted in  the  trial  already  had;  and  this  is  to  be  determined 
from  the  record  as  made. 

In  the  complaint  it  is  alleged  that  on  the  9th  of  October, 
1875,  the  plamtiffs  entered  into  a  contract  with  the  Sonoma 
and  Marin  Eailroad  Company  wherebj  they  undertook  and 
agreed  to  excavate  and  construct  a  certam  tunnel,  within  a  des- 
ignated time,  according  to  certain  plans  and  specifications,  and 
to  the  satisfaction  of  the  chief  engineer  of  the  railway  com- 
pany, for  which  the  company  promised  to  pay  plaintiffs  at 
certain  rates,  in  gold  coin,  and  m  the  following  manneif,  to- 
wit:  **The  chief  engineer  of  said  Sonoma  and  Marin  Bail- 
road  Company  was  by  the  terms  of  said  agreement  bound 
and  obliged  to  measure  and  estimate,  on  or  about  the  first 
day  of  each  calendar  month,  the  amount  of  work  done  dur- 
ing the  preceding  month,  and  to  estimate  and  certify  to  the 
amount  due  for  such  work  according  to  said  contract,  and  to 
deliver  such  certificate  to  the  president  of  said  company; 
and  thereafter,  on  the  10th  day  of  each  month,  the  said  com- 
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pany  was  bound  and  obliged  to  pay  to  these  plaintijSs  the 
amount  named  in  said  certificate,  less  twenty  per  cent,  there- 
of, which  said  twenty  per  cent,  so  deducted  and  retained 
should  be  paid  to  plaintifis  on  the  said  engineer's  final  esti- 
mate and  certificate  upon  the  completion  of  said  contract." 

The  complaint  also  alleges  full  performance  on  the  part  of 
the  plaintins  of  all  the  requirements,  covenants,  and  condi- 
tions of  the  contract,  and  the  due  acceptance  of  the  work; 
and  further,  that  on  tiie  29th  of  June,  1877,  the  said  Sonoma 
and  Marin  Bailroad  Company  merged  into  and  was  consoli- 
dated with  the  defendant,  pursuant  to  law,  whereby  defend- 
ant *' succeeded  to  all  the  rights,  duties,  and  obligations  of 
the  said  Sonoma  and  Marin  fiailroad  Company." 

As  constituting  the  plaintifis'  cause  of  action,  the  complaint 
next  charges:  ''  That  for  the  excavations  and  embankments 
and  tunneling  done  and  made  under  said  contract  as  afore- 
said, the  said  chief  engineer  made  his  estimates  of  the  work 
done,  and  returned  his  certificates  of  the  sums  due  thereon, 
less  twenty  per  cent^  thereof,  from  time  to  time,  until  March 
9, 1877,  when  said  engineer  made  his  final  estimate  of  the 
work  done,  and  returned  his  final  certificate  of  the  sum  due 
plaintifEs  for  the  performance  of  said  contract.  That  said 
engineer,  in  making  said  estimates  and  returning  said  certifi- 
cates, faJsely,  fraudulently,  and  by  and  with  the  procure- 
ment of  and  collusion  witib  said  Sonoma  and  Marin  Kailroad 
Gompanv  and  its  officers,  neglected  and  omitted  and  refused 
to  include,  in  estimates  of  work  done  by  plaintiffs  under  said 
contract,  11,922  cubic  yards  of  excavation  and  embankment, 
and  also  15  feet  of  tunneling,  unfairly,  improperly,  and  con- 
trary to  the  intent  and  meaning  of  said  contract;  that  said 
plaintiffs  have  duly  notified  said  engineer  and  the  defendant 
of  the  foregoing  facts,  and  demanded  from  said  engineer  an 
estimate  of  said  11,922  cubic  yards  of  embankment  and  ex- 
cavation and  fifteen  feet  of  tunnel,  and  a  certificate  of  the 
amount  due  therefor,  but  said  engineer  refused,  and  still  re- 
fuses, to  estimate  said  work  or  certify  the  amount  due  there- 
for in  collusion  with  and  by  the  procurement  of  said  defend- 
ant, with  the  intent  and  for  the  purpose  of  defrauding  these 
plaintiffs,  to  their  damage  in  the  sum  of  $12,963.90,  for 
which  sum  the  plaintiffs  ask  judgment  against  the  defendant. 

It  will  be  thus  seen  that  tne  gist  of  tiie  plaintiffs'  action, 
as  stated  in  the  complaint,  is  the  alleged  fraudulent  omission 
and  refusal  of  the  engineer  to  include  in  his  estimates  cer- 
tain work  performed  by  plaintiffs. 

At  the  trial  it  was  conceded  that  the  plaintiffs  performed 
aQ  of  the  work  provided  for  in  the  contract,  and  that  it  was 


430  The  Pacific  Coast  Law  Joubnal. 

duly  accepted  by  the  defendant.  Counsel  for  plaintiffs  then 
offered  to  prove  by  one  of  the  plaintiffs  that  ''during  the 
progress  of  the  work  under  ttie  contract,  he  was  ordered  by 
the  engineer  to  remove,  and  did  remove,  certain  earth  that 
had  caved  in  upon  the  work,  and  that  the  engineer  of  the 
road  told  him  that  he  would  be  paid  for  it  as  he  was  paid  for 
similar  work  under  the  contract;  that  afterwards  the  matter 
was  brought  to  the  attention  of  Mr.  Donahue,  the  president 
of  the  ro^,  and  that  Mr.  Donahue  agreed  to  it."  The  oflbr 
having  been  objected  to  by  the  defendant,  the  Court  sus- 
tained the  objection,  and  the  plaintiffs  reserved  an  exception. 
This  ruling  seems  to  have  been  the  ground  of  the  order 
granting  a  new  trial. 

In  our  opinion  the  ruling  was  right,  and  the  exception 
not  well  taken.  Admitting  that  evidence  tending  to  show 
that  the  estimates  of  the  engineer  were  grossly  erroneous  was 
material  upon  the  question  of  fraud,  there  was  nothing  in 
the  offer  tending  to  show  that  the  estimates  were  in  any  re- 
spect erroneous.  On  the  contrary,  it  seems  to  have  pro- 
ceeded upon  the  theory  that  the  work  referred  to  was  inde- 
pendent of  thQ  contract,  and  was  performed  by  the  plaintifb 
on  the  statement  of  the  engineer  that  it  would  be  paid  for 
"  as  similar  work  under  the  contract "  was  paid  for — in  other 
words,  upon  the  theory  that  it  was  eodra  ivork.  Indeed,  in 
that  portion  of  the  testimony  of  the  plaintiff  found  in  the 
bill  of  exceptions,  each  of  them  speaks  of  the  work  as  "ex- 
tra work."  If  it  be  treated  as  such,  it  is  enough  to  say  that 
the  plaintiflfe  have  not  sued  for  the  value  of  any  extra  work. 
It  is  therefore  not  necessary  to  inquire  whether  the  presi- 
dent of  the  defendant  corporation  could  bind  it  by  his  prom- 
ise to  pay. 

Not  only  is  there  nothing  in  the  ** offer"  already  noticed 
tending  to  show  that  the  estimates  of  the  engineer  were 
erroneous  or  fraudulent  or  false  in  any  respect,  out  there  is 
nothing  in  any  of  the  evidence  embodied  in  tiie  bill  of  ex- 
ceptions tending  to  show  any  one  of  these  things.  On  the 
contrary,  the  bill  recites  that  at  the  trial  the  defendant  gave 
evidence  purporting  to  explain  the  nature  and  extent  of  the 
work  in  question,  "purporting  to  show  that  said  work  had 
been  fully  estimated  by  the  engineer  and  paid  for  by  the 
defendant,  and  the  engineer  so  testified.'* 

The  bill  of  exceptions  does  not  contain  the  contract  under 
which  the  work  was  done,  nor  does  it  present  any  evidence 
upon  the  points  to  which  the  instructions  complained  of 
relate.  Under  such  circumstances  it  cannot  be  said  thai 
there  was  any  error  in  the  rulings  of  the  Court  below  respect- 
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ing  the  instructions  before  ns.  (People  vs.  Whitney,  53  Cal. 
421;  People  vs.  Begt,  39  Cal.  691.)  Nor  was  there  any  error 
m  the  nuing  in  respect  to  the  attempted  impeachment  of  the 
witness  Lewis.     (1  Oreenleaf  on  Eyidence^  oec.  449.) 

The  motion  of  the  plaintiffs  bein^  based  entirely  on  al- 
leged errors  in  law  occurring  at  the  trial,  and  it  being  incum- 
bent on  them  to  show  error,  and  the  record  failing  to  dis- 
dose  any,  we  feel  constrained  to  reverse  the  order  granting 
A  new  tnal. 

Order  reversed. 

We  concur:    McKinstry,  J.,  McKee,  J. 


In  Bank. 


[Filed  September  30,  1880.] 
No.   7360. 

JACOB  COHN,  Eespondent, 

vs. 

JOEL   A.  HARVEY,  County  Clerk  op  Solano  County, 

Appellant. 

SamsnunoN.  A  natnialized  citizen  who  has  been  properly  registered,  and 
his  registration  nncanceled,  is  not  required,  as  a  condition  precedent 
to  his  right  of  re-registration  nnder  Section  1094  of  the  Political 
Code,  to  make  an  affidavit  as  to  his  nativity,  and  the  time,  place,  and 
country  of  his  naturalization,  etc. 

Appeal  from  the  Superior  Court  of  Solano  County. 

Qto.  A.  LaTnont  and  0.  K.  Coghlan,  for  respondent. 
Joaqph  MoKenna  and  A,  J.  BiuMes,  for  appellant. 

MoBBiBON,  C.  J.,  delivered  the  opinion  of  the  Court: 
The  complaint  in  this  case  contains  the  following  aver- 
ments: 

That  the  defendant  is,  and  was,  on  the  29th  day  of  July, 
1880,  the  duly  elected  and  acting  Clerk  of  the  County  of  So- 
lano; and,  as  such,  has  charge  of  the  registration  of  voters 
in  and  for  said  county.  That  on  the  6th  day  of  April,  1880, 
the  Board  of  Supervisors  of  said  County  of  Solano  made  an 
Older  in  pursuance  of  Section  1094  of  the  Political  Code, 
authorizing  a  re-registration  of  the  voters  of  that  county. 
That  at  the  time  the  said  order  of  re-registration  was  made, 
and  for  a  long  time  prior  thereto — ^that  is  to  say,  from  the 
17th  day  of  «iune,  1876,  and  up  to  and  including  the  day  said 
Older  was  made — ^plaintiff  was  duly  enrolled  as  an  elector  and 
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voter  of  the  County  of  Solano  on  the  great  register  of  that 
county.  That  the  following  is  a  copy  of  such  registration: 
"Voting  ;No. — 624.  Kegistered  No. — 63.  Name— Jacob 
Cohn.  Age — ^31.  Country  of  nativity — ^Poland.  Occupa- 
tion— ^merchant.     Local  residence — Suisun.      Naturalized — 

Date .   Place — Sacramento.    By  what  Court — County. 

Date  of  registration--June  17,  1876.'^  That  at  the  date  of 
said  order,  his  name  (Jacob  Cohn)  was  uncanceled  on  said 
great  register.  That  at  the  time  plaintiff  was  so  registered— 
to-wit,  on  the  17th  day  of  June,  1876 — he  was,  and  ever  since 
has  been,  and  now  is,  a  qualified  elector  of  the  said  Coimty 
of  Solano.  That  on  the  30th  day  of  July,  1880,  the  plaintiff 
demanded  that  his  name  be  enrolled  on  the  new  great  regis- 
ter of  said  county — that  is  to  say,  that  he  be  re-registered 
by  the  defendant  as  an  elector  and  voter  of  said  county — 
but  that  the  defendant  then  and  there  refused  to  register 
him  on  the  ground  that  the  plaintiff  had  failed  to  furnish 
him  the  date  of  his  naturalization.  To  the  complaint  a  de- 
murrer was  interposed  on  behalf  of  the  defendant,  the  ground 
therein  stated  being  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was 
overruled  by  the  Court,  and  the  defendant  failing  to  answer, 
final  judgment  was  entered  in  favor  of  the  plaintiff.  From 
such  judgment  this  appeal  is  taken. 

It  is  claimed,  on  behalf  of  the  defendant,  that  the  plaintiff 
was  not  entitled  to  re-registration,  for  the  reason  that  he 
failed  to  furnish  the  County  Clerk  the  date  of  his  naturaliza- 
tion. The  question  presented  in  the  case  must  be  deter- 
mined by  the  statute  of  March  30,  1878,  as  amended  April 
16,  1880. 

The  appellant  contends  that  the  case  comes  within  the  pro- 
visions of  Section  1097  of  the  Political  Code,  as  amended 
April  16,  1880;  and  if  it  does,  it  is  very  apparent  that  the 
judgment  of  the  Court  below  was  erroneous.  That  section 
IS  as  follows : 

**  No  person's  name  must  be  entered  by  the  Clerk  unless — 

**1.  Upon  a  certificate  of  registration  in  another  county, 
showing  that  such  registration  has  been  canceled,  and  upo 
proof  by  the  affidavit  of  the  party  that  he  is  an  elector  of 
the  county  in  which  he  seeks  to  be  registered. 

**2.  Upon  the  returns  of  the  Assessor  of  the  county. 

**3.  If  a  naturalized  citizen,  upon  the  production  of  his 
certificate  of  naturalization,  which  certificate  must  be  issued 
ninety  days  prior  to  the  succeeding  election,  or  upon  his  own 
affidavit  tnat  it  is  lost  or  out  of  his  possession,  wnich  affida- 
vit must  state  the  place  of  his  nativity,  and  the  time  and 
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place  and  Oonrt  of  his  naturalization,  together  with  his  affi- 
davit that  he  has  resided  in  the  United  States  for  five  years, 
and  in  this  State  for  one  year  next  preceding' the  time  of  ap- 
plication, and  that  he  would  be  an  elector  of  the  county  at 
the  next  succeeding  election,"  etc. 

It  is  very  obvious,  from  the  language  of  the  above  section, 
that  it  applies  to  two  classes  of  applicants,  the  first  of  whom 
are  voters  who  have  been  registered  in  another  county,  and 
whose  registration  has  been  cancdedy  and  the  second  being  a 
class  of  persons  who  have  never  been  registered  at  all. 

But  the  applicant  in  this  case  does  not  come  within  either 
of  the  classes  referred  to  in  Section  1097.  He  had  been  reg- 
istered in  the  County  of  Solano,  and,  but  for  the  order  of 
the  Board  of  Supervisors  requiring  a  re-registration,  would 
haye  been  entitled  to  exercise  the  rights  of  an  elector  in  that 
county  without  any  further  or  additional  act  of  registration 
on  his  part. 

The  res]^ndent  claims  that  his  case  comes  within  the  let- 
ter and  spirit  of  Section  1094  of  the  Political  Code.  (See 
HitteU's  Codes  and  Statutes  of  1877-8  and  1880,  p.  74.) 
That  section  is  as  follows : 

*'  Seo.  1094.  There  must  be  kept  in  the  office  of  the  County 
Clerk  of  each  county  a  great  register.  Whenever  deemed 
necessary,  the  Board  of  Supervisors  pf  any  county  may,  by 
order,  require  a  re-fegistration  of  the  voters  of  said  county, 
which  said  order  shcJlbe  published  in  at  l^ast  one  newspa- 
per published  in  said  county  for  not  less  than  six  months 
preceding  the  next  ensuing  general  election.  Such  re-regis- 
tration shall  conform  in  all  respects  to  the  provisions  of  this 
code  concerning  original  registration,  except  that  any  person 
<^PJpiyingfor  re^egistrcUion  shati  he  entitled  thereto  upon  shotv- 
ing  that  his  name  was  enrolled  and  uncanceled  on  the  former 
great  register.'' 

The  facts  show  that  Jacob  Cohn  was  registered  on  the  17th 
day  of  June,  1876,  and  that  his  name  was  enrolled  on  the 
great  register,  and  uncanceled  at  the  time  he  made  applica- 
tion to  the  Clerk  of  Solano  County  to  be  re-reffistered. 

In  our  opinion  the  case  comes  clearly  within  the  letter 
and  spirit  of  Section  1094  of  the  Political  Code  referred  to 
ftbove,  and  the  applicant  was  not  required,  as  a  condition 
precedent  to  his  right  of  re-registration,  to  make  an  affidavit 
stating  the  facts  set  forth  in  subdivision  3  of  Section  1097 
of  the  Political  Code. 

Judgoient  affirmed. 

We  concur:  Thornton,  J.,  McEinstry,  J.,  Boss,  J.,  Sharp- 
stein,  J.,  McKee,  J. 
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Department  No.  1. 


[Filed  October  1,  1880.] 
No.  6608. 

B.  F.  LANGFORD,  Eespondent, 

vs. 
BEBNARD  POPPE,  Appellant. 

Title  Aoquibxd  by  Statutk  of  Lzmitations.  A  party  who  has  been  in 
adverse  possession  of  land  for  five  years  thereby  acquires  a  title, 
which  he  may  maintain  against  the  party  holding  the  paper  title. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, Ban  Joaquin  County. 

Terry  &  McKinne,  for  respondent. 
e/l  H.  Bvddy  for  appellant. 

McKmsTBY,  J.,  delivered  the  opinion  of  the  Court: 
The  only  question  to  be  considered  is  whether  the  plaintiff 
can  recover  upon  a  title  acquired  through  or  by  means  of  the 
Stat[ate  of  Limitations.  It  is  not  necessary  to  determine 
whether  the  effect  of  possession  under  the  statute  is  to  trans- 
fer to  the  actual  occupant  the  title  of  one  previously  the  real 
owner,  or  to  create  a  new  title  in  the  possessor — the  title  of 
the  previous  owner,  and  his  right  to  assort  it,  becoming  ex- 
tinguished at  the  ^expiration  of  the  period  of  adverse  posses- 
sion. It  was  said  by  Sawyer,  C.  J.,  in  Cannonvs.  Stockmauy 
36  Cal.  540:  "  When  a  party  has  been  in  adverse  possession 
for  five  years,  he  thereby  acquires  a  titM;  and  if,  after  he 
has  thus  become  vested  with  a  right,  he  is  ousted,  even  by 
the  party  holding  the  paper  title,  he  can  recover  on  his  title 
acquired  by  his  adverse  possession."  In  the  same  case  the 
learned  Chief  Justicequoted  the  language  of  the  Supreme 
Court  of  Maine,  in  Wmthrop  vs.  Benson,  31  Me.  834,  where 
it  was  said:  **An  open,  notorious,  exclusive  adverse  posses- 
sion of  twenty  years  would  operate  to  convey  a  complete  title 
to  the  plaintiffs,  as  much  so  as  any  written  conveyance.*' 
And  the  Supreme  Court  of  the  United  State  has  declared: 
''The  lapse  of  time  limited  by  such  statute  not  only  bars  the 
remedy,  but  extinffuishes  the  right,  and  vests  a  perfect  title 
in  the  adverse  holder."  {LeffingweU\B.  Warren,  2  Black,  605. 
See  also  the  numerous  cases  cited  in  Cannon  vs.  Stockmon, 
and  in  Arrvngton  vs.  Liscom,  34  Cal.  381.) 

Even  if  the  adjudications  left  the  matter  in  doubt,  Section 
X007  of  the  Civil  Code  provides:  * 'Occupancy  for  the  period 
prescribed  by  the  Code  of  Civil  Procedure  as  sufficient  to 
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bar  an  action  for  the  recovery  of  property,  confers  a  title 
theretOy''  etc. 

The  case  shows  that  Atheam  had  actual  and  exclusiye  pos- 
session, claiming  title  of  all  the  land  in  controversy,  except 
a  strip  of  six  or  seven  acres  lying  south  of  the  river,  from 
some  time  in  the  year  of  1856  until  his  death  in  1867.  Jan- 
uary 8,  1862,  the  State  of  California  issued  a  patent  for  the 
land  to  Atheam,  purporting  to  convey  it  as  a  part  of  the 
500,000  acres  grant  to  the  State  by  Act  of  Congress.  The 
case  also  shows  that  after  the  death  of  Athearn  the  premises 
remained  in  the  actual  and,  as  against  all  the  world  except 
the  heirs  of  decedent,  adverse  possession  of  the  administra- 
tor of  the  estate  of  Atheam  until  the  execution  of  a  Sheriff's 
deed  thereof  (based  upon  judgment  for  mortgagee  foreclosure 
and  execution  duly  rendered  and  issued  against  the  said 
administrator,  in  his  capacity  as  such)  to  one  Yalentine, 
by  whom  it  was  held  in  like  possession  until  the  entrv  of 
defendant  in  January,  1874,  and  that  the  land  was  after- 
wards conveyed  by  Valentine  to  plaintiff. 

Defendant  claims  title  and  the  right  of  possession  under 
a  patent  from  the  United  States  issued  to  him  in  November, 
lo63.  In  1864  defendant  commenced  an  action  of  ejectment 
against  Atheam  to  recover  possession  of  the  lands  here  in 
controversy;  and  after  certam  proceedings  therein  had  in 
1866,  a  judgment  was  rendered  in  the  District  Court  in  his 
favor  for  the  recovery  of  the  premises.  Atheam  appealed 
from  the  judgment,  and  gave  an  undertaking  to  stay  execu- 
tion during  the  pendency  of  the  appeal.  The  Supreme 
Court  reversed  the  iudgment,  and  ordered  a  new  trial;  and 
the  remittitur  was  filed  in  the  District  Court  in  November, 
1872.  In  August,  1874,  the  said  action  of  ejectment  was 
dismissed. 

It  is  now  claimed  by  appellant  that  the  running  of  the 
period  prescribed  by  the  Statute  of  Limitations  was  inter- 
rupted during  the  pendency  of  the  action  of  ejectment  wherein 
he  was  plaintiff,  and  that  plaintiff  and  his  predecessors, 
therefore,  have  never  had  five  years'  continuous  adverse  pos- 
session since  defendant  received- his  patent  in  November,  1863- 

The  acquisition  of  a  right  by  adverse  possession  depends 
upon  adverse  holding  of  the  person  claiming  the  right,  and 
not  simply  upon  the  acts  of  one  claiming  a  paramount  title, 
who  has  been  in  a  position  to  assert  his  tifle  duiiug  the  statu- 
tory period.  The  dissmissal  of  defendant's  action  of  eject- 
ment terminated  his  right  to  claim  anything  by  virtue  of  the 
action;  and  the  fact  that  plaintiff  and  his  predecessors  con- 
tested the   action,    and  refused   to  surrender  the  posses- 
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sion,  only  tend  to  prove  that  their  possession  wasTadverse, 
From  the  date  of  the  patent  to  Atheam  in  1862,  he  and  his 
successors  held  under  color  of  title.     Plaintiff,  therefore,  by 
virtue  of  his  actual  adverse  possession  of  the  rest  of  the 
tract  sued  for  under  the  patent,  was  entitled  to  recover  the 
strip  of  land  included  within  the  calls  of  the  patent  south  of 
river,  which  was  in  the  actual  possession  of  no  one  until 
the  entry  by  defendant. 
Judgment  and  order  affirmed. 
We  concur:    Ross,  J.,  McKee,  J. 


Department  No.  1. 


[Filed  September  30,  1880.] 
No.  6558. 

CHARLES  McKIERNAN,  Respondent, 

vs. 
JACOB  LENZEN,  Appellant. 

CoBPOBATioNB — AuTHOBiTY  OF  AoBNT.  Where  the  bnsiiiess  of  a  corporation 
is  transacted  by  a  general  managing  agent  who  is  soffered  to  exercise 
general  authority  in  respect  to  the  business,  the  corporation  is  bound 
by  his  acts  within  the  scope  of  the  powers  assumed  by  him  in 
the  same  manner  as  if  expressly  granted.  Hence  an  assignment  by 
him  of  a  book  account  against  defendant  to  certain  assignors  of  the 
plaintifif,  in  payment  of  a  debt  which  the  corporation  owed,  was  good. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
Dish-ict,  Santa  Clara  County. 

F.  E.  Spencer  and  C.  D.  Wright^  for  respondent. 
D,  M,  I)elma8,  for  appellant. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 
The  San  Jose  Mill  and  Lumber  Company,  a  corporation 
organized  under  the  laws  of  this  State,  sold  and  delivered  to 
the  defendant  lumber  and  materials  of  the  value  of  1788.86, 
which  were  charged  to  him  on  its  books.  Its  general  manager 
and  superintendent,  in  the  name  of  the  corporation,  ctssigned 
the  book  account  against  the  defendant  to  certain  assignors  of 
the  plaintiff  in  payment  of  a  debt  which  the  corporation  owed 
to  them,  and  tne  plaintiff  brought  this  action  to  recover  the 
amount  of  the  claim.  To  the  complaint  in  the  action  the 
defendant  plead  the  general  issue.  No  question  is  made  as 
to  the  account  itself;  the  Court  below  found  it  to  be  just, 
and  the  amount  thereof  to  be  due  by  the  defendant.  But  it 
is  contended  that  the  general  manager  and  superintendent  of 
the  company  had  no  power  or  authority  to  assign  the  account 
to  a  creditor  of  the  corporation. 
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A  corporation  is  an  artificial  person,  and  as  such  is  en- 
dowed with  the  capacity  to  enter  into  any  obligation  or  con- 
tract essential  for  its  purposes,  and  for  the  transaction  of  its 
ordinary  affairs.  (Section  354,  C.  C.)  An  assignment  is  a 
contract  of.  transfer  or  sale;  therefore  a  corporation  may 
make  an  assignment;  and  what  it  may  do  by  itself  it  can  do 
by  an  agent;  qui  facU  per  alium  facit  per  se  is  applicable  to 
a  corporation  as  to  a  natural  person.  An$l  where  the  power 
to  contract  exists,  it  may  be  exercised  by  the  corporation  or 
its  agent  in  the  same  way  that  a  natural  person  could  con- 
tract, unless  restrained  by  its  charter  to  some  particular 
mode  of  contracting. 

The  general  manager  and  superintendent  of  this  company 
was  its  agent.  No  formulary  objection  has  been  made  to  the 
assignment  by  him;  the  sole  objection  is  that  he  had  no 
power  to  make  it  at  all.  The  assignment,  therefore,  was  prop- 
erly made  if  made  for  the  purposes  of  the  corporation  and  in 
the  natural  course  of  its  ordinary  affairs. 

When  such  a  power  has  been  conferred  upon  a  corporation 
by  its  charter,  tiie  corporation  has  the  right,  in  exercising 
the  power,  to  deal  in  any  respct,  according  to  legal  forms, 
with  the  subjects  appertaining  to  its  business.  It  has  the 
right  to  buy  and  sell,  and  to  contract  debts,  and,  as  inci- 
dental thereto,  to  execute  promises  to  pay  those  debts  or  to 
transfer  its  own  choaes  in  action  for  that  purpose;  and  if  its 
business  is  transacted  by  a  general  managing  agent  who  is 
suffered  to  exercise  general  authority  in  respect  to  the  busi- 
ness, the  corporation  is  bound  by  ms  acts  within  the  scope 
of  the  powers  assumed  by  him,  in  the  same  manner  as  if  ex- 
press^ granted.  In  respect  to  the  management  of  its  busi- 
ness, a  general  managing  agent  and  superintendent  is  the 
representative  of  the  corporation,  and  may  do  in  the  transac- 
tion of  its  ordinary  affairs  what  the  corporation  itself  could 
do  within  the  scope  of  its  powers. 

In  GiUet  vs.  Campbell,  1  Denio,  522,  where  an  indebtedness 
had  been  assigned  by  the  president  and  cashier  of  a  bank 
for  the  purpose  of  securing  a  debt  which  the  bank  owed, 
objection  was  made  upon  the  ground  that  no  authority  to 
make  the  assignment  had  been  shown  either  by  the  laws  of 
the  company  or  a  resolution  of  the  Board  of  Directors. 
Judge  Bronson  held  that  it  was  an  act  within  the  powers  of 
the  corportion  and  not  out  of  the  usual  course  of  Dusiness. 
"Corporations,"  says  Bronson,  **like  individuals,  may  ap- 
point agents  and  make  most  of  the  contracts  which  fall  within 
the  scope  of  their  general  powers  without  the  use  of  a  seal. 
The  nue  was  once  otherwise,  but  that  day  has  gone  by."    In 
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Carey  vs.  GUeyy  10  Ga.  10,  it  was  held  ihat  the  cashier  of  a 
bank  may  do,  independently  of  a  Board  of  Directors,  what- 
ever properly  appertains  to  his  office;  and  one  of  tiie  acts 
which  appertains  to  his  office  is  to  pay  the  debts  of  the 
bank  by  a  transfer  of  negotiable  securities.  A  transfer  made 
under  such  circumstances  is  valid.  So  where  a  sale  was 
made  by  the  treasurer  of  a  corporation  not  authorized  by  its 
by-laws  to  make  such  sale,  but  who  was  proved  to  have  been 
in  the  habit  of  doing  such  business  with  the  knowledge  and 
sanction  of  the  company,  and  to  have  been  in  fact  its  sole 
managing  agent,  it  was  held  that  the  transaction  was  valid 
and  that  the  title  passed  by  the  sale.  (Phillips  vs.  Campbell, 
43N.  T.  271.) 

The  result  of  the  case  seems  to  be  that  where  the  manage- 
ment of  the  aflfairs  of  a  corporation  is  intrusted  to  a  general 
managing  agent,  he  has  power  to  assign  the  choses  in  action 
of  the  corporation  to  its  creditors,  either  in  payment  of,  or 
as  security  for,  the  payment  of  a  precedent  debt  of  the  cor- 
poration, without  express  authority  from  the  Board  of  Di- 
rectors; and  an  assignment  so  made  is  valid.  The  presump- 
tion is  that  the  assignment  was  made  bv  one  having  compe- 
tent authority.  It  is  not  necessary  to  snow  that  he  was  ap- 
pointed for  the  purpose  by  written  or  sealed  commission. 

It  is  urged  that  the  assignment  was  made  for  the  purpose 
of  giving  to  the  original  assignees  a  preference  over  other 
creditors  of  the  corporation,  and  witii  the  knowledge  on  the 
part  of  the  superintendent  that  the  other  creditors  were 
about  to  attach  the  property  of  the  corporation.  The  Court 
below  does  find  that  on  the  same  day,  and  a  few  houi^  after 
the  assignment  had  been  made  and  the  account  had  been  de- 
livered, the  anticipated  attachments  we^e  levied;  and  within 
a  few  days  thereafter  the  corporation  filed  a  petition  in  bank- 
ruptcy. 

It  was  competent  for  the  defendant  to  have  attacked  such 
assignment  upon  the  groimd  of  fraud;  but,  as  we  have 
already  shown,  the  answer  was  only  a  general  denial.  That 
put  in  issue  only  the  fact  of  the  indebtedness  and  the  assign- 
ment to  the  plaintiff.  As  to  the  indebtedness,  there  is  no 
auestion;  and  the  assignment  being  valid,  the  plaintiff  was 
lerefore  entitled  to  judgment.  If  the  defendant  intended 
to  attack  the  assignment  for  fraud  in  fact,  he  should  have 
done  so  by  a  proper  answer.  Having  failed  to  do  so,  find- 
ings as  to  the  insolvency  of  the  corporation  subsequent  to 
the  assignment,  or  of  presumptive  fraud  in  the  assignment, 
were  outside  the  issues.  Judgment  and  order  affirmed. 
We  concur:  Boss,  J.,  McKinstry,  J. 


«^ 
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Department  No.  1. 


[Filed  September  17,  1880.] 
No.  7101. 
W.  A.  MEEKEE,  Eespondent, 
•vs. 
SARAH  HOFFER  et  al.,  Appellants. 

PBAcncE.    Requirement  of  certificate  to  transcript  on  appeal. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
Distaict,  San  Francisco  County. 

Bishop  &  Fifidd,  L,  H.  Henrys  and  F.  O'Connor^  for  re- 
spondent. 

Okas.  F.  Hanhn,  for  appellants. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

Two  motions  are  made  by  the  respondent  to  dismiss  the 
appeal  in  this  case.  The  first  is  made  upon  the  ground  that 
the  transcript  has  not  been  filed  within  the  time  required  by 
Bale  2  of  this  Court;  and  the  second,  upon  the  ground  that 
the  Clerk  s  certificate  to  the  transcript  filed  herein  does  not 
comply  with  Section  953  of  the  Code  of  Civil  Procedure,  in 
that  it  does  not  state  that  any  undertaking  on  appeal  has  been 
properly  filed. 

Tne  appeal  was  perfected  on  the  10th  day  of  February, 
1880.  No  transcript  was  filed  within  forty  days  thereafter, 
as  required  by  the  rule;  but  on  the  18th  of  March,  1880, 
before  notice  of  the  motion  to  dismiss  the  appeal  had  been 
given,  and  in  fact  before  the  forty  days  had  expired,  the  ap- 
pellant's attorney,  upon  affidavit,  obtained  an  order  signed 
byfo'ir  of  the  Associate  Justices  of  this  Court,  granting  him 
twenty  da^s  additional  time  within  which  to  me  the  tran- 
script. This  was  a  valid  order  under  Subdivision  3  of  Eule  2. 
An  extension  of  time  to  file  a  transcript,  granted  bv  four 
Associate  Justices,  is  equivalent  to  an  extension  of  time  for 
the  same  purpose  by  the  Court.  The  transcript  was  filed 
March  30,  IBoO,  within  the  time  of  the  extension;  and  being 
filed  within  time,  the  first  motion  to  dismiss  is  denied. 

To  the  transcript  on  file  the  Clerk  of  the  Court  has  certi- 
fied that  the  copies  of  the  papers  included  within  the 
transcript  as  printed  are  true  and  correct  copies  of  the 
original  papers  on  file  in  the  case,  ''  and  that  a  sufficient  un- 
dertakinff  on  appeal  in  due  form  of  law  was  properly  filed 
therein.  This  certificate  does  sufficiently  comply  with  Sec- 
tion 953,  C.  C.  P.     Motions  to  dismiss  appeal  denied. 

We  concur:  Boss,  J.,  McKinstry,  J. 
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Legal  FacetisB. 

A  WILL  is  among  the  last  sad  (w)rite8. 

**  Children  may  do  so,  but  woman,  on  the  contrary" — said  the 
counsel;  the  Judge  cut  him  oflf  by  grunting,  "Yes,  woman's 
always  on  the  contrary." 


"  Dis  case  has  peen  ferry  ably  argued  on  both  sides,  and  here 
haf  peen  some  ferry  nice  points  of  law  brought  up.  I  shall  dake 
dree  days  to  gonsider  dose  points,  put  I  shall  eventually  decide 
for  de  blaintifF." 

NormNG  is  more  amusing  than  the  inventive  genius  of  lawyers 
when  they  are  making  a  plea  for  their  clients.  In  Berlin  lately 
a  fellow  was  convicted  of  theft,  and  sentenced  to  a  long  impris- 
onment. His  advocate  pleaded  with  tears  in  his  eyes.  **May 
it  please  yoTir  Honor,"  he  said,  ''the  prisoner  at  the  bar  calls 
for  mercy  on  account  of  his  singular  virtue.  He  is  a  single  man. 
He  might  have  married,  and  brought  wife  and  children  to  dis- 
grace; but  he  rose  above  the  temptation,  and  remained  single.  I 
crave  your  Honor  to  take  pity  on  him." 


Positive  Testimony. — Judge  (severely) — '*  How  do  you  know 
the  defendant  is  a  married  man?  Were  you  ever  at  his  house?" 
"  No,  sir.  "  Do  you  know  him  personally  ?"  "  No,  sir."  **  Do 
you  know  his  wife  ?"  "  No,  sir."  **  Did  anybody  ever  tell  you 
they  were  married?"  **No,  sir;  but  when  I  see  a  man  and 
woman  come  to  the  same  church  regularly  for  three  years,  occu- 
pying the  same  pew,  and  have  a  hymn-book  apiece  to  sing  out 
of,  I  don't  want  to  see  no  marriage  certificate  from  them.  I  can 
swear  to  their  relation  all  the  time."     Verdict  for  plaintiff. 


A  CERTAIN  manufacturer,  who  had  made  a  composition  with  his 
creditors,  was  under  cross-examination  at  the  assizes.  "Now, 
sir,"  cried  Mr.  Bagwig,  ferociously,  *'  attend  to  mel  Were  you 
not  in  difficulties  a  few  months  ago?"  "Noa."  "What,  sir? 
Attend  to  luy  question.  I  ask  you  again — and  pray  be  careful 
in  answering,  for  you  are  upon  your  oath,  I  need  hardly  remind 
you — were  you  not  in  difficulties  some  months  ago  ?"  Noa — not 
as  I  knows  of."  **  Sir,  do  you  pretend  to  tell  this  Court  that 
you  did  not  make  a  composition  with  your  creditors  a  few  months 
ago?"  "Oh,  ah,"  a  bright  smile  of  intelligence  spreading  over 
the  ingenuous  face  of  the  witness,  "  that's  what  you  mean,  is  it? 
But,  ye  see,  it  were  my  creditors  as  were  i'  difficulties  then,  an' 
not  me." 


hdiit  ^uit  %m  MmmA 


Vol.  VI.  November  6,  1880.  No.  11. 

Current  Topics. 

The  recent  election  gave  us  two  new  Superior  Judges  for 
the  City  and  County  of  San  Francisco — ^namely,  Eobert  T. 
Hayne  and  Frank  W.  Lawler.  Mr.  Hayne  is  about  thirty 
years  of  age.  He  is  a  grandson  of  the  Hon.  Eobert  Y. 
Hayne,  who  held  the  celebrated  debate  with  Daniel  Web- 
ster. The  newly  elected  Judge  is  greatly  respected  by  the 
Bar  for  his  scholarly  and  legal  attainments,  and  about  one 
year  ago  he  received  the  highest  vote  of  the  convention  of 
attorneys  which  met  to  select  fit  and  proper  candidates  for 
the  Superior  Judgeships  of  this  county,  and  whose  names 
should  be  placed  before  the  different  political  conventions 
for  endorsement  by  them.  Mr.  Lawler  is  respected  by  a 
wide  circle  of  friends,  who  warmly  interested  themselves  on 
his  behalf,  and  with  what  effect  his  large  vote  conclusively 
shows.  He  was  held  in  warm  esteem  by  the  late  Judge 
Baingerfield,  by  whom  he  was  appointed  Court  Commis- 
sioner. The  Superior  Court  now  consists  of  seven  Dem- 
ocrats to  five  Republicans.  The  Democrats  are  Judges 
Ferral,  Freelon,  Sullivan,  Halsey,  Evans,  Lawler,  and 
Hayne.  The  Republicans  are  Judges  Wilson,  Finn,  Ed- 
monds, Hunt,  and  Allen.  Messrs.  Wilson,  Finn,  and  Ed- 
monds have  just  been  re-elected.  They  are  well  known  for 
their  high  character  and  judicial  ability.  Our  Superior 
Court  does  credit  to  the  city  and  county. 


The  Supreme  Court  begins  its  November  session  at  Sac- 
ramento on  Monday  next  at  2  p.  m.  The  first  business  of 
the  Court  will  be  the  examination  of  applicants  for  admis- 
sion to  practice. 
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Supreme  Court  of  California. 

Depabtment  No.  1. 


[Filed  October  6,  1880.] 

No.  6654. 

D.  E.  MABTIN,  Kespondent, 

vs. 

S.  SPLTVALO  ET  AL.,  Appellants. 

UMiiAWFuii  Dbtaineb.  This  action  cannot  be  maintained  to  recoTor  poflset- 
sion  from  tenants  at  will  vithont  first  terminating  the  tenancy  hy 
giving  at  least  thirty  days'  notice  in  writing,  and,  after  the  termina- 
tion of  the  tenancy,  three  days'  notice  in  writing,  to  surrender  posses- 
sion; and  these  things  mnst  be  made  to  appear  by  express  ayeimenAs 
in  the  complaint. 

Appeal  from  the  County  Court  of  Santa  Clara  County. 

Houghton  dk  Reynolds,  for  respondent. 

A.  D,  Splivalo  and  M.  MuUany,  for  appellants. 

MoKee,  J.,  delivered  tjie  opinion  of  the  Court: 

This  appeal  is  from  the  judgment  and  an  order  denying 
a  motion  for  a  new  trial  in  an  action  of  unlawful  detainer. 

The  action  was  brought  for  the  restitution  of  premises 
which,  it  was  alleged,  had  been  leased  by  the  plaintiff  to  the 
defendants  to  be  held  and  possessed  by  them  at  the  will  and 
pleasure  of  the  lessor.  There  is  an  averment  in  the  com- 
plaint to  the  effect  that  the  tenancy  was  terminated  on  the 
31st  day  of  December,  1878,  by  giving  notice  to  the  tenants 
in  the  manner  prescribed  by  Section  1162  of  the  Code  of 
Civil  Procedure,  as  required  by  Section  789  of  the  Civil 
Code;  but  there  is  no  averment  that  the  plaintiff,  after  the 
termination  of  the  tenancy,  made  a  demand  upon  them  for 
possession  before  commencing  his  action,  as  is  required  by 
Section  791  of  the  Civil  Code;  and  it  is  contended  that  the  ac- 
tion cannot  be  maintained.  It  was  so  held  in  King  vs.  Con- 
neUy,  51  Cal.  181,  in  an  action  brought  under  a  statute  passed 
in  1863,  containing  similar  provisions;  and  the  provisions  of 
the  Civil  Code  supra  are  to  the  same  effect. 

After  a  tenancy  at  will  has  been  terminated  by  giving  the 
notice  required  for  that  purpose,  the  position  and  rights  of 
the  parties  to  the  lease  are  changed;  the  tenants  are  in  the 
position  of  holding  over  after  the  end  of  their  lease,  and  a  right 
of  re-entry  upon  the  premises  accrues  to  the  lessor.   This  right 
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is  enforceable  by  the  lessor  by  one  of  two  remedies.  He 
may  maintain  ejectment  against  the  hold-over  tenants  with- 
I  out  further  notice  to  them,  or  he  may  commence  an  action  of 
unlawful  detainer  against  them  after  he  has  made  a  demand 
for  possession  by  giving  them  three  days'  notice,  as  provided 
m  Sections  1161  and  1162,  C.  0.  P.  Without  such  a  demand 
the  smnmary  proceeding  of  an  action  of  unlawful  detainer  is 
not  maintainable.  {King  vs.  Connelly,  supra.  Section  791, 
C.  C.  P.) 

In  this  action  no  such  demand  was  made;  but  it  was 
averred  and  proved  that  the  defendants  themselves  had, 
within  three  days  after  the  tenancy  had  been  terminated, 
served  upon  the  plaintiff  a  notice  in  writing  that  they  would 
not  surrender  to  nimthe  possession  of  the  premises;  and  it 
is  urged  that,  by  giving  this  notice,  the  defendants  waived 
ihe  service  of  any  notice  of  demand  of  possession  from  the 
plaintiff,  which,  if  they  had  not  waived  it,  might  have  been 
necessary  to  the  commencement  of  the  action;  and  that,  at 
ihe  same  time,  they  rendered  it  impossible  for  them  to  per- 
form the  covenants  and  conditions  of  their  lease;  so  that,  it 
is  claimed,  the  notice  in  writing  of  a  demand  of  possession, 
after  the  termination  of  the  tenancy,  having  been  waived  on 
the  one  hand,  was  rendered  unnecessary  on  the  other  by  the 
proviso  of  Section  1161,  C.  C.  P.,  as  that  section  was 
amended  in  1878.  But  the  thirty  days'  notice  given  by  the 
plaintiff  terminated  the  lease.  There  was  therefore  no  lease 
m  existence  whose  covenants  and  conditions  were  impossible 
to  be  performed,  and  the  proviso  in  the  section  reierred  to 
has  no  application. 

Nor  could  the  three  days'  notice  required  by  Section  791 
of  the  Civil  Code  be  waived  so  as  to  relieve  the  plaintiff  from 
the  necessity  of  giving  it,  for  it  was  a  pre  requisite  to  bring- 
ing the  action.  Non  constat  but  that  if  the  notice  had  been 
given  the  defendants  would  have  surrendered  the  possession, 
although  they  said  they  would  not,  and  notified  the  plaintiff 
to  that  effect.  But  wnether  they  would  or  not,  the  notice 
was  a  condition  precedent  to  the  plaintiff's  right  to  resort  to 
the  summary  remedy  of  an  action  of  unlawful  detainer. 
Such  an  action  cannot  be  maintained  to  recover  possession 
from  tenants  at  will  without  first  terminating  the  tenancy  by 
giving  at  least  thirty  days'  notice  in  writing,  and  after  the 
termination  of  the  tenancy  three  days'  notice  in  writing,  to 
surrender  the  possession,  and  these  things  must  be  made  to 
appear  by  express  averments  in  the  complaint. 

Judgment  and  order  affirmed. 

We  concur:    Boss,  J.,  McKinstry,  J. 
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Department  No.  2. 


[Filed  October  5,  1880.] 

No.  6610. 

HELEN  M.  MOOEE,  Appellant, 

vs. 

THOMAS  W.  MOOEE,  Eespondent. 

Fraud  akd  Mistaxe— Unduk  Ikfluknce.  Taking  an  unfair  advantage  of 
another's  weakness  of  mind  is  undue  influence,  and  the  law  will  not 
permit  the  retention  of  advantage  thus  obtained. 

DsKD — GoNBiDXBATioN.  A  Consideration  is  not  necessary  to  the  validity  of.  a 
transfer.  If  it  is  voluntary,  that  is  sufficient.  But  the  fact  of  there 
being  no  consideration,  or  a  grossly  inadequate  one,  is  a  circumstance 
which  may  be  considered  in  determining  the  plaintiff's  mind  at  the 
time  of  her  signing  the  deed. 

Appeal  from  the  District  Courfof  the  Twentieth  Judicial 
Disbict,  Santa  Cruz  County. 

C.  B.  Younger  and  F.  J.  McCann,  for  appellant. 
W.  D.  Storey  and  John  G.  Hall,  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  Court  below  sustained  a  demurrer  to  the  plaintiff's 
complaint  on  two  grounds — ^yiz.,  that  the  alleged  cause  of 
action  is  barred  by  the  Statute  of  Limitations,  and  that  the 
complaint  does  not  state  facts  sufficient  ^o  constitute  a  cause 
of  action. 

The  action  is  for  relief  on  the  ground  of  fraud  or  mistake, 
and  was  commenced  more  than  three  jears  after  the  acts 
upon  which  the  plaintiff  relies  for  rehef  were  committed. 
She  alleges  that  she  was  induced  to  execute  certain  deeds  of 
conveyance  and  a  bill  of  sale  without  consideration,  by  un- 
due influence  or  imposition,  and  that  she  "did  not  Imow, 
understand,  comprehend,  learn,  or  discover  the  contents  of 
said  instruments,  or  the  purpose,  effect,  or  meaning  thereof, 

or  any  of  them,  at  any  time  prior  to  the day  of  October, 

1877,  which  was  within  the  three  years  next  preceding  the 
commencement  of  this  action.  The  statute  gave  her  three 
years  from  and  after  her  discovery  of  the  facte  constituting 
the  alleged  fraud  or  mistake  within  which  to  commence  an 
action  for  redress.  So  long  as  she  was  ignorant  of  the  con- 
teiitd  of  the  instruments  which  she  had  been  induced  to  ex- 
ecute,48he  was  i^orant  of  the  facts  constituting  the  fraud  or 
mistake  upon  which  she  relies  for  relief. 

Under  the  rule  that  *'in  the  construction  of  a  pleading, 
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for  the  purpose  of  determining  its  effect,  its  allegations  must 
be  liberally  construed  with  a  view  to  substantial  justice" 
(G.  G.  P.,  »ec.  4523),  we  think  that  this  allegation  should  be 
held  to  be  substantially  one  that  the  plaintiff  did  not  discover 
the  facts  constituting  tiie  fraud  or  mistake  of  which  she  com- 
plains until  three  years  next  preceding  the  commencement 
of  this  action. 

The  plaintiff's  cause  of  action,  as  stated  in  her  complaint, 
is  substantially  as  foUows:  On  the  13th  of  July,  1871,  she 
was  married  to  one  "William  H.  Moore,  with  whom  she  lived 
and  cohabited  as  his  wife  imtil  the  30th  of  October,  1871, 
when  he  was  suddenly  kiUed  by  being  shot.  At  the  time  of 
his  death  she  was  pregnant  with  a  cmld,  to  whom  she  gave 
birth  within  four  months  afterwards. 

It  is  not  alleged  that  insaniiy,  or  even  temporary  aberration 
of  mind  resulted  from  the  shock  produced  by  her  husband's 
death,  but  that  it  caused  great  prostration  of  mind  and  body, 
and  unfitted  her  for  the  transaction  of  business.  And  that 
on  the  second  day  after  the  burial  of  her  deceased  husband, 
and  before  she  had  recovered  from  the  shock  which  his  death 
had  occasioned,  she  was  waited  upon  bv  two  brothers  and 
two  brothers-in-law  of  her  late  husband,  who  were  accom- 
panied by  an  attorney  and  notary.  They  presented  to  her 
and  requested  her  to  sign  the  instruments  which  she  now 
seeks  to  avoid.  She  was  told  by  one  of  the  brothers  of  her 
late  husband  that  it  was  his  wish  tiiat  she  should  sign  them; 
and  thereupon,  witiiout  reading  or  knowing  the  contents  of 
them,  and  without  any  negotiation  as  to  the  price  to  be  paid, 
or  any  agreement  or  understanding  in  relation  to  any  con- 
sideration for  her  doing  so,  she  si^ed  three  instiTiments  by 
which  she  transferred  to  the  surviving  children  of  her  late 
hnsband  her  entire  interest  in  his  estate.  Previously  to  their 
marriage  he  had  made  a  will  by  which  he  gave  all  or  nearly 
all  of  his  property  to  those  children.  That  will  was  revoked 
by  his  subsequent  marriage. 

Perhaps  the  statement  that  the  deceased  desired  to  have 
the  plaintiff  execute  the  instruments  presented  to  her  was 
based  upon  the  ]^rovisions  of  that  will. 

The  salient  points  of  the  complaint,  as  we  construe  it,  are 
that  there  was  no  consideration  for  the  transfer  by  the  plain- 
tiff of  her  entire  interest  in  her  late  husband's  estate,  which 
is  alleged  to  have  been  of  the  value  of  about  $47,000  at  the 
time  of  his  death.  >  « 

The  transfer  was  made  without  negotiation,  explana^on,  or 
any  conceivable  adequate  motive.  -*'  . 

The  time  selected  for  the  transaction,  in  view  of  h^r.then 
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recent  bereavement,  and  the  shock  which  such  an  event 
would  naturally  inflict  upon  her,  was  at  least  malapropos. 

She  alleges  that  she  was  suffering  at  the  tune  from 
the  effects  of  the  shock  which  she  had  sustained  bj  reason  of 
her  late  husband's  death. 

She  also  alleges  that  she  did  not  read,  and  was  not 
informed  of  the  contents  of  the  instruments  which  she 
signed. 

For  the  purpose  of  determining  whether  the  demurrer  to 
the  complaint  was  properly  sustamed,  we  must  assume  that 
all  of  plaintiff's  allegations  are  true.  And  then  the  question 
arises  whether  the  apparent  consent  of  the  plaintiff  to  tho 
transfer  of  her  property  was  obtained  througn  undue  influ- 
ence. Was  an  unfair  advantage  taken  of  her  weakness  of 
mind  ?  There  are  other  grounds  upon  which  contracts  may 
be  rescinded,  but  the  alleged  facts  of  this  case,  as  we  view 
them,  utterly  fail  to  present  any  other  ground  upon  which 
the  relief  prayed  for  could  be  granted. 

A  consideration  was  not  necessary  to  the  validitv  of  the 
transfer.  If  it  was  voluntary,  that  is  sufficient.  3ut  the 
fact  of  there  being  no  consideration,  or  a  grossly  inadequate 
one,  is  a  circumstance  which  may  be  considered  in  determin- 
ing the  condition  of  the  plaintiff's  mind  at  the  time  of  her 
signing  the  deeds.  She  signed  instruments  which  trans- 
ferred her  entire  estate,  and  thereby  reduced  herself  to  a 
state  of  destitution.  The  fact  of  her  having  done  so  without 
consideration  or  any  apparent  motive  would  indicate  great- 
weakness  or  unsoundness  of  mind.  One  of  the  indicia  of  a 
weak  or  disordered  mind  is  that  its  possessor  is  quite  liable 
to  act  against  his  own  plain  interest  in  cases  where  the  act 
could  not  be  imputed  to  mistake. 

It  is  true  that  the  shrewdest  of  men  make  mistakes,  but  it 
is  only  those  of  weak  or  unsound  mind  who  transfer  all  their 
property  to  others  without  any  consideration  or  motive,  real 
or  apparent. 

The  plaintiff  alleges  that  she  was  suffering  under  great 
mental  and  physical  prostration  when  applied  to  to  sign 
these  depds.  It  was  but  natural  that  she  should  be  greauy 
depressed  and  dejected  at  that  time.  It  was  the  second  day 
after  her  late  husoand's  funeral.  It  was  at  a  time  when  she 
would  naturally  feel  averse  to  transacting  any  business,  and 
she  might  reasonably  presume  that  her  late  husband's  broth- 
ers would  not  apply  to  her  at  such  a  time  to  transact  any  im- 
portant business  unless  it  was  of  a  nature  that  would  admit 
of  no  delay.  And  as  it  would  admit  of  delav,  the  only  reason 
which  we  can  discover  for  their  unseemly  haste  is  mat  ti^ey 
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thought  that  she  would  be  more  likely  to  comply  with  their 
wishes  then  than  at  some  future  time  after  she  bad  recovered 
from  the  shock  which  she  had  then  so  recently  experienced. 
If  for  that  reason  they  selected  that  time  for  the  accomplish- 
ment of  their  purpose,  it  seems  to  us  that  they  not  only  took, 
bat  that  they  designed  to  take,  an  unfair  advantage  of  her 
weakness  of  mind.  If  they  did  not,  they  probably  can  ex- 
plain wiry  they  selected  that  inappropriate  time  for  the  trans- 
action of  business  which  might  nave  been  delayed  for  weeks 
without  injury  to  any  one.  In  the  absence  of  any  explana- 
tion, it  appears  to  us  that  the  time  was  selected  with  reference 
to  just  that  condition  of  mind  which  she  aUeges  that  she  was 
then  in. 

Taking  an  unfair  advantage  of  another's  weakness  of  mind 
is  undue  influence,  and  the  Taw  will  not  permit  the  retention 
of  an  advantage  thus  obtained.     (0.  C,  1575.) 

Under  the  circumstances  which  existed  at  the  time  of 
the  signing  of  these  instruments,  the  plaintiff  would  naturally 
be  nnntted  for  the  transaction  of  business  of  that  nature;  and 
the  fact  of  her  signing  them  without  consideration  tends  very 
strongly  to  show  that  her  condition  was  such  as  she  aUeges 
it  to  have  been. 

In  Kempaon  vs.  Ashbee,  10  L.  B.  Ap.  Cases,  15,  two 
bonds  signed  by  a  woman  as  security  for  her  step-father  were 
set  aside  on  the  groxmds  that  she  received  no  consideration, 
could  not  have  understood  the  nature  of  the  transaction,  and 
had  no  independent  advice,  and  that  her  income  was  so 
small  that  sne  imperiled  her  entire  means  of  support  for 
three  years  by  becoming  such  security.  There  was  no  alle- 
gation of  weakness  of  mind,  and  yet  the  Lord  Chancellor 
asks:  *'Is  it  possible  that  this  Court  will  permit  such  a  se- 
curiiy  to  be  enforced  ?  " 

And  Sir  H.  M.  James,  L.  J.,  in  a  concurring  opinion, 
says:  "The  principle  is  very  simple.  This  Court  nas  en- 
deavored to  prevent  persons  subject  to  influence  from  being 
induced  to  enter  into  transactions  without  independent 
advice.*' 

In  Jllore  vs.  Jewell,  94  U.  S.  506,  Field,  J.,  delivering  the 
opinion  of  the  Court,  says:  "It  is  not  necessary,  in  order 
to  secure  the  aid  of  equity,  to  prove  that  the  deceased  was  at 
the  time  insane,  or  in  such  a  state  of  mental  imbecility  as  to 
render  her  entirely  incapable  of  executing  a  valid  deed.  It 
is  sufficient  to  show  that  from  her  sickness  and  infirmities 
she  was  at  the  time  in  a  condition  of  great  mental  weakness, 
and  that  there  was  gross  inadequacy  of  consideration  for  the 
oonveyance.    From  these  circumstances  imposition  or  undue 
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influence  will  be  inferred. ' '  And  after  quoting  from  the  opinions 
of  Mr.  Justice  Storey,  in  Harding  vs.  Wheaton,  2  Mason,  and 
Chief  Justice  Marshall,  in  Harding  vs.  Handy,  11  Wheaton, 
125,  he  continues  as  follows:  ''The  same  doctrine  is  an- 
nounced in  adjudged  cases,  almost  without  number;  and  it 
may  be  stated  as  settled  law  that  whenever  there  is  great 
weakness  of  mind  in  a  person  executing  a  conveyance  of  land, 
arising  from  age,  sickness,  or  any  omer  cause,  though  not 
amounting  to  absolute  disqualification,  and  the  consideration 
given  for  the  property  is  grossly  inadequate,  a  Court  of 
equity  will,  upon  proper  and  seasonable  application  of  the 
injured  party,  or  his  representatives  or  heirs)  interfere  and 
set  the  conveyance  aside." 

That  the  case  now  before  us  is  within  the  principle  upon 
which  the  cases  above  cited  were  decided  we  do  not  doubt 
nor  do  we  doubt  that  the  doctrine  of  those  cases  is  as  well 
established  as  any  doctrine  can  be. 

Judgment  reversed,  with  directions  to  the  Superior  Court 
to  overrule  the  demurrer  to  plaintiff's  complaint,  with  leave 
to  the  defendants  to  answer  within  ten  days  after  being  noti- 
fied of  the  overruling  of  said  demurrer. 

"We  concur:  Myrick,  J.,  Morrison,  C.  J. 


Department  No.  1. 


[Filed  October  6,  1880.] 

No.  10,548. 

THE  PEOPLE  EX  rel.  LEE  LIN  TAI  et  al.,  Petitionebs, 

vs. 
W.  HEWELL,  Judge,  Eespondent. 

GBiMiNAii  Law — Bill  of  Exceptions.  In  makmg  a  motion  for  a  new  trial, 
it  is  not  necessary  to  have  a  bill  of  exceptions  or  statement  prepared 
beforehand,  or  for  the  hearing  of  the  motion.  The  bill  of  exceptions 
may  be  settled  after  the  motion  is  heard  and  settled. 

Petition  for  writ  of  mandate. 

Jackson  &  Hayes,  for  respondent. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

Jutie  20,  1880,  Lee  Lin  Tai  and  Ah  How  were  found  guilty, 
by  the  verdict  of  a  jury  in  the  Superior  Court  of  Stamslans 
County,  of  an  assault  with  a  deadly  weapon.  On  the  3d  A.b,j 
of  July,  1880,  their  counsel  made  a  motion  for  a  new  trial, 
which  was  denied  on  the  same  day.     On  the  10th  day  of 


The  Pacipio  Coast  Law  Joubnal.  449 

Jtily  their  counsel  presented  to  the  Judge  of  the  Court,  for 
settlement,  a  draft  of  a  bill  of  exceptions.  The  Judge  re- 
*jsed  to  settle  it,  except  that  portion  of  it  which  referred  to 
tte  defendants'  motion  for  a  new  trial,  and  the  defendants 
applied  to  this  Court  for  an  alternate  writ  of  mandate. 

In  answer  to  the  application,  a  motion  is  made  to  quash  the 

^t  upon  the  ground  that  the  petition  of  the  relators  does 

^ot  show,  by  proper  averments,  that  the  bill  of  exceptions, 

^hich  they  want  settled,  is  a  tnie  bill.     In  support  of  the 

potion  we  have  been  referred  to  The  People  vs.  Baker,  35 

5^b.  105,  and  the  State  of  Ohio  vs.  Todd,  4  Ohio,  352.    But 

c^®  demand  in  the  one  case   was  to  have  a  bill  of  ex- 

fi^^ions  settled  in  a  particular  way;  and  in  the  other,  to 

/z^^  bill  of  exceptions  as  it  was  presented.    In  the  one  case 

j*f6  Court  returned  to  the  writ  that  it  had  duly  and  truly  set- 

^i^cJ  tixQ  case  according  to  the  truth,  and  that  to  settle  it  in  the 

lHaiX^Xi^r  required  would  be  contrary  to  the  truth.    In  the  other, 

tb^  Jndge  refused  to  sign  the  bill  offered,  because  it  was  not 

\^^  I    and  in  both  cases  the  return  was  held  to  be  a  full  and 

P^'vJ^ot  answer  to  the  writ.     But  this  is  neither  of  those  cases. 

^  Ixis  return  to  the  writ  the  Judge  of  the  Court  below  says 

^P  Jcke  refused  to  settle  the  drsSt  of  the  bill  of  exceptions 

^f#^-^^  was  presented  to  him,  because  the  defendants  did  not, 

atUiko  time  of  their  motion  for  a  new  trial,  ''bring  to  the 

notio^  of  the  Court  any  rulings  made  by  it  during  the  trial; 

^•fK  ^^^  ^®y  produce  any  of  the  evidence  given  on  the  trial 

eittox*  by  the  production  of  a  bill  of  exceptions,  a  statement, 

^!*li^  reporter's  notes  of  testimony  taken  at  the  trial;  nor 

^4  'tlxey  ask  time  to  produce  or  prepare  any  bill  of  excep- 

iioiixs  or  statement,  but  submitted  their  motion  solely  on  the 

F^J^ts  argued;  and  therefore  the  Court  considered  that  all 

^  S^ounds  specified,  and  upon  which  the  motion  was  made, 

^^T^  "Waived,  except  the  alleged  errors  in  the  instructions." 

.|  ^^^t  the  motion  for  a  new  trial  was  made  upon  the  grounds 

^*J  |iie  Court  had  misdirected  the  jury  in  matters  of  law; 

^^\  i-fc  had  erred  in  the  decisions  of  questions  of  law  arising 

^^r^^>.g  the  trial,  and  that  the  verdict  was  contrary  to  the 

ftf^^®  and  the  law. 

.      *^^»e  are  grounds  upon  which  the  defendants  had  a  right 

i?^^ve.    (Subs.  5,  6,  Sec.  1181,  P.  C.)    In  making  their 

™J^On  it  was  not  necessary  to  have  a  bill  of  exceptions  or 

^^^^Xient  prepared  beforehand,  or  for  the  hearing  of  the 

jotxoxi.     {People  vs.  Fialver,  51  Cal.  319.)    The  motion  could 

^  ^^a.rd  without  anj^  bill  of  exceptions  or  statement;  and  in 

SS?^^^  and  submitting  the  motion  without  either  of  those 

^Ss,  the  defendants  did  not  waive  their  right  to  have  a  bill » 
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of  exceptions  settled  after  the  motion  was  heard  and  deter- 
mined. That  right  was  guaranteed  to  them  bj  Section  1174 
of  the  PerwH  Code.  They  are  entitied  to  a  record  of  so  much 
of  the  evidence^  proceedings,  and  decisions  had  on  the  trial 
of  their  case  as  may  be  necessary  to  explain  the  pounds  of 
their  motion  for  a  new  trial;  and  to  that  end  it  is  the  duty  of 
the  Judge  of  the  Court  to  settle  such  a  draft  of  a  bill  of  ex- 
ceptions when  presented  to  him  for  settiement^  within  the 
time  prescribed  by  Section  1174,  supra.  (People  vs.  Keyaer, 
53  Cal.  184.) 

Mandate  ordered. 

We  concur:  McEinstry,  J.,  Boss,  J. 


Depabtment  No.  2. 


[Filed  October  1,  1880.] 
No.  6885. 

THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA, 

Bespondent, 

vs. 

J.  H.  •BTJDD  ET  AL.,  Appellants. 

GBnoNAii  Law— FoBTBirnits  of  Bond.  It  is  error  for  the  Conrt  to  declare 
bond  forfeited  because  the  defendant  failed  to  appear  personally  at 
the  trial.  Such  personal  appearance  not  required  by  the  law  or  the 
conditions  of  the  undertaking. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, Stanislaus  County. 

C.  C.  WriaJUy  for  respondents. 
J.  H.  Buddy  for  appellants. 

MoBBisoN,  C.  J.,  deliyered  the  opinion  of  the  Court: 

It  appears  from  the  record  in  this  case  that  on  the  22d 
day  of  October,  1875,  an  order  was  made  by  the  Hon.  8.  A. 
Booker,  then  Judge  of  the  Fifth  Judicial  District,  admitting 
one  J.  H.  McDonald  to  bail  in  the  sum  of  $500,  and  that  an 
undertaking  was  given  in  pursuance  of  said  order  and  the 
terms  of  the  statute  for  that  amount.  The  undertaking  was 
signed  by  the  defendants,  and  the  offense  charged  was  a  mis- 
demeanor. 

Afterwards  an  indictment  was  found  and  presented  against 
McDonald,  and  on  the  27th  day  of  March,  1876,  the  case  was 
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regularly  called  for  trial  in  the  County  Conrt  of  Stanislaus 
Oounty,  and  the  defendant  being  absent  he  was  then  and 
there  called  by  the  Sheriff,  and  fidled  to  appear  either  in 
proper  person  or  bv  attorney;  whereupon  the  County  Court 
maae  an  order  declaring  the  bond  entered  into  by  the  de- 
fendants forfeited.  The  action  is  brought  upon  this  bond  or 
undertaking,  and  the  order  of  forfeiture  is  relied  upon  by 
plaintiff  as  giving  a  right  of  action. 

The  condition  of  tiie  undertaking  sued  on  is  ''that the 
above  named  J.  H.  McDonald  will  appear  and  answer  the 
charse  above  mentioned  in  whatever  Court  it  may  be  prose- 
cuted, and  will  at  all  times  hold  himself  amenable  to  the 
orders  and  process  of  tiie  Court,  and  if  convicted  will  appear 
for  judgment  and  render  himself  in  execution  thereof,  or  if 
he  fails  to  perform  either  of  these  conditions  that  he  will 
pay,"  etc. 

After  the  indictment  was  found,  the  defendant  appeared  in 
Court  imd  interposed  a  plea  of  not  guilty,  but  did  not  appear 
at  the  time  the  case  was  called  for  trial.  The  case  was  not 
tried,  and  therefore  there  was  no  conviction;  but  the  Court, 
as  has  been  already  remarked,  declared  the  bond  foiieited 
because  of  the  failure  of  the  defendant  to  be  present  at  the 
time  appointed  for  the  trial.  The  simple  question  is.  Does 
the  record  show  a  breach  of  any  condition  of  the  bond 
which  justified  the  order  of  the  Court  declaring  a  forfeiture  ? 

Section  977  of  the  Penal  Code  provides  that  "if  the  indict- 
ment is  for  a  felony,  the  defendant  must  be  personally  pres- 
ent; but  if  for  a  misdemeanor,  he  may  appear  upon  the 
arraignment  by  counsel."^ 

Section  978.  '*  When  his  personal  appearance  is  necessary, 
if  he  is  in  custody,  the  Court  may  direct,  and  the  officer  m 
whose  custody  he  is  must  bring  him  before  it  to  be  ar- 
raigned." 

Section  979.  ''If  the  defendant  has  been  discharged  on 
bail,  or  has  deposited  money  instead  thereof,  and  does  not  ap- 
pear to  be  arraigned  when  his  personal  attendance  is  nec^es- 
sary,  the  Court,  in  addition  to  the  forfeiture  of  the  undertak- 
ing of  bail  or  of  the  money  deposited,  may  direct  the  Clerk 
to  issue  a  bench  warrant  for  his  arrest." 

But  this  is  only  in  cases  where  his  personal  attendance  is 
necessary  to  the  arraignment. 

Section  1043  is  as  follows :  "If  the  indictment  is  for  felony, 
the  defendant  must  be  personally  present  at  the  trial;  but  if 
for  a  misdemeanor,  the  trial  may  oe  had  in  the  absence  of 
the  defendant.  If,  however,  his  presence  is  necessary  for  the 
purpose  of  identification,  the  Court  may,  upon  application  of 
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the  District  Attorney,  bv  an  order  or  warrant,  require  the 
personal  attendance  of  tne  defendant  at  the  triaJ." 

In  this  case  no  such  application  was  made  by  the  District 
Attorney,  and  no  order  of  the  Court  was  entered  requiring 
the  personal  attendance  of  the  defendant. 

In  view  of  the  facts  of  this  case,  and  the  foregoing  provi- 
sions of  the  Penal  Code  relating  to  proceedings  in  criminsd 
cases,  it  is  clear  to  our  minds  that  the  defendant  was  not  re- 
quired to  be  personally  present  at  the  trial,  and  that  there 
was  no  provision  of  law  which  prevented  the  Court  from  pro- 
ceeding with  the  trial  of  the  case  in  the  defendant's  absence. 
It  was  no  part  of  the  conditions  of  the  undertaking  given  by 
the  defendants  that  the  defendant  should  be  present  at  the 
trial,  and  therefore  the  failure  of  the  defendant  to  be  present 
in  Court  when  his  case  was  called  for  trial  constituted  no 
breach  of  the  conditions  of  the  undertaking.  In  the  case  of 
The  People  vs.  Ebner,  23  Cal.  159,  the  Court  says:  **  Section 
259  of  the  Criminal  Practice  Act  provides  that  *  if  the  indict- 
ment be  for  a  felony,  the  defendant  must  be  personally  pres- 
ent; but  if  for  a  misdemeanor,  his  personal  presence  is 
unnecessary,  and  he  may  appear  upon  the  arraignment  by 
counsel.'  Section  320  also  provides:  'If  the  indictment  be 
for  a  misdemeanor,  the  ^riatmay  be  had  in  the  absence  of 
the  defendant;  but  if  for  felony,  he  must  be  personally  pres- 
ent.' So  also  Section  415  provides  that  in  cases  of  misde- 
meanor the  verdict  may  be  rendered  in  the  absence  of  the 
defendant.  A  forfeiture  must  be  strictly  proved.  The  record 
discloses  that  the  Court  of  Sessions  had  no  power  or  author- 
iiy  to  enter  a  default  or  to  declare  the  recognizance  forfeited." 

It  is  provided  also  by  Section  1148  of  tiae  Penal  Code  that 
*'if  indicted  for  a  felony,  the  defendant  must,  before  the  ver- 
dict is  received,  appear  in  person.  If  for  a  misdemeanor, 
the  verdict  may  be  rendered  in  his  absence." 

It  will  be  seen  that  the  provisions  of  the  Penal  Code  are 
substantially  the  same  as  were  the  provisions  of  the  CriminiJ 
Practice  Act.  The  case  of  Tlie  People  vs.  Ebner,  referred  to 
above,  holds  that  it  was  error  to  declare  the  recognizance  of 
bail  forfeited  because  the  defendant  failed  to  appear  person- 
ally and  plead  to  the  indictment;  and  in  this  case  it  was 
equally  erroneous  for  the  Court  to  declare  the  bond  forfeited 
because  the  defendant  failed  to  appear  personallv  at  the  trial. 
Such  personal  appearance  was  not  required  by  tne  law  or  the 
conditions  of  the  undertaking. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  enter  a  judgment  in  favor  of  the  defendants. 

We  concur:  Myrick,  J.,  Thornton,  J. 
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Depabtmbnt  No.  2. 


[Faed  October  4,  1880.] 

No.  10,637. 

THE  PEOPLE,  Eespondbnts, 

vs. 

JOHN  NELSON  and  JOHN  SHERWOOD,  Appellants. 

Cbdhnaij  Law.  To  justify  a  verdict  of  guilty  of  larceny,  it  is  not  necessary, 
under  the  Code,  that  the  prosecution  should  prove  that  the  money 
taken  answers  the  description  contained  in  the  information.  The 
fact  that  the  money  alleged  to  be  stolen  was  in  the  possession  of  a 
party  from  whose  possession  it  was  taken  by  the  defendants,  is  suffi- 
cient proof  of  ownership.  If  A  steal  goods  from  B,  and  C  afterwards 
steal  the  same  goods  from  A,  C  is  a  felon  both  as  to  A  and  B. 

Appeal  from  the  Superior  Court  of  Colusa  County. 

T.  J.  Earty  District  Attorney,  f  of  respondents. 

Jackson  Hatch,  for  appellants. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

On  the  30th  day  of  April,  1880,  an  information  was  filed 
in  the  Superior  Court  of  Colusa  County,  by  the  District  At- 
torney of  that  county,  charging  the  defendants  with  the  crime 
of  robbery.  The  accusation  is :  **  That  the  said  John  Nel- 
son and  John  Sherwood,  on  the  21st  day  of  March,  1880,  at 
and  in  the  County  of  Colusa  and  State  of  California,  in  and 
upon  one  Ah  Chung  an  assault  did  make,  and  thereby  did 
place  him,  the  said  Ah  Chung,  in  bodily  fear  and  danger  of 
liis  life,  and  did  then  and  there  feloniously  and  unlawfully 
take  from  the  said  Ah  Chung  seven  dollars  m  gold  and  silver 
coin  of  the  United  States  of  America,  of  the  value  of  seven 
dollars  in  United  States  gold  coin  of  America,  and  more 
minutely  and  particularly  described  as  follows:  One  five- 
dollar  gold  piece  of  money  of  the  value  of  five  dollars  in 
United  States  gold  and  silver  coin,  bearing  the  imprint  upon 
one  side  an  American  eagle,  upon  the  other  side  of  said 
coin  a  head  of  the  Goddess  of  liiberty;  the  date  of  the  coin- 
age of  said  gold  piece  is  unknown  to  vour  informer:  Also, 
four  half-doUar  pieces  in  silver  coin  of  the  United  States  of 
America,  each  oi  said  pieces  of  silver  bearing  the  imprint 
upon  one  side  an  American  eagle,  and  upon  the  other  side 
the  Goddess  of  Liberty,  the  date  of  coinage  of  said  pieces  is 
unknown  to  your  informer.  The  said  four  pieces  of  silver  is 
of  the  value  oi  two  dollars  in  gold  and  silver  coin  of  the 
United  States,  all  of  which  money  was  then  and  there  in  the 
possession  of  Ah  Chung,  and  was  then  and  there  the  property, 
goods,  and  chattels  of  the  said  Ah  Chung.    And  the  said 
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John  Nelson  and  the  said  John  Sherwood  did  then  and  there 
take  from  the  person,  and  against  the  will  of  the  said  Ah 
Chung,  the  money  aforesaid,  unlawfully,  willfully,  violently, 
and  forcibly,  ana  did  then  and  there  unlawfully,  willfully, 
feloniously,  and  forcibly  steal,  take,  and  carry  away  all  of 
said  pieces  of  money,  contrary  to  the  form,  force,  and  effect 
of  the  statute,"  etc. 

The  defendants  were  tried  upon  the  foregoing  information, 
were  found  guilty  of  grand  larceny,  and  were  sentenced  to 
imprisonment  for  the  term  of  two  years. 

To  the  foregoing  information  a  demurrer  was  filed  on  be- 
half of  the  defendants,  which  was  oyerruled.  In  our  opinion 
the  information  is  good,  both  in  form  and  substance,  and 
therefore  the  Court  committed  no  error  in  oyerruling  the 
demurrer  thereto. 

The  bill  of  exceptions  shows  that  the  following  was  the 
evidence  in  the  case : 

'^  Thereupon  the  following  named  witnesses  were  called, 
sworn,  and  examined  on  the  part  of  the  prosecution :  Ah 
Chung,  D.  W.  Wood.  Charles  JLeaven,  E.  Plagg,  and  W.  H. 
Brisfield. 

''Their  evidence  tended  to  establish  the  following  facts: 
That  on  the  morning  of  March  21, 1880,  Ah  Chung,  a  China- 
man, was  walking  to  Colusa  on  the  public  highway;  that 
when  he  started  for  Colusa  he  had  in  nis  pocket  seven  dol- 
lars— five  dollars  in  one  five-dollar  piece,  and  two  dollars  in 
four  silver  half -doUar  pieces;  that  when  on  the  road,  within 
a  mile  or  two  from  Colusa,  in  Colusa  County,  California,  de- 
fendants stopped  him — one  of  the  defendants  having  a  long, 
dangerous-looking  gun;  that  the  defendant  having  the  gun 
aimed  it  at  Ah  Cnung,  while  the  other  defendant  went  up 
to  Ah  Chung  and  demanded  money,  and  finally  took  the 
money  above  described  from  the  person  of  Ah  Uhung,  and 
then  ne,  with  the  other  defendant,  ran  away  to  the  brush 
with  the  money.        *****  * 

"The  stolen  money  was  not  produced  in  Court,  and  there 
was  no  evidence  introduced  tending  to  show  that  said  five- 
dollar  piece  bore  upon  one  side  the  imprint  of  the  American 
eagle,  and  upon  the  other  the  head  of  the  Goddess  of  Liberty, 
nor  was  any  evidence  introduced  tending  to  show  that  the 
four  silver  half-dollar  pieces  each  bore  upon  one  side  the  im- 
print of  the  American  eagle,  and  ui>on  the  other  the  head  of 
the  Goddess  of  Liberty.  It  toas  admitted  by  the  defendania  that 
the  amouiU  stolen  toaa  seven  dollars  qold  and  silver  coin  of  the 
United  States,  and  that  the  five-dollar  piece  was  wortli  five 
dollars,  and  the  two  dollars  in  silver  were  worth  two  dollars." 
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This  was  all  the  eyidence  introduced  in  the  case,  and 
"counsel  for  defendants  thereupon  moved  the  Court  to 
adyise  the  jury  to  acquit  defendants  upon  the  grounds  that 
the  fiye-dollar  gold  niece  taken  b^  defendants  from  Ah 
Chung  at  the  time  ana  place  named  in  the  information,  was 
not  proved  to  have  borne  iipon  it  the  imprint  upon  one  side 
.  of  an  American  eagle,  and  upon  the  other  side  a  head  of 
the  Gk>ddess  of  Liberty;  and  that  each  piece  of  silver  taken 
hv  the  defendants  from  Ah  Chung  at  the  same  time  and 
place  is  not  proven  to  have  borne  upon  it  the  imprint  upon 
the  one  side  an  American  ea^le,  and  upon  the  other  side  a 
head  of  the  Goddess  of  Liberty;  and  upon  the  general  ground 
that  the  proof  in  the  case  did  not  conform  to  and  support  the 
description  of  the  money  alleged  to  have  been  taken  by  the 
defendants  from  Ah  Chung."  The  motion  was  denied  by  the 
Court  and  an  exception  was  duly  taken. 

There  can  be  no  doubt  that  the  evidence  abundantly 
proved  a  case  of  larceny,  and  we  will,  with  much  regret, 
reverse  the  judgment  if  a  sense  of  duty  impels  us  to  that 
course. 

The  defendants  were  not  convicted  of  robbery,  and  there* 
fore  that  crime  may  be  eliminated  from  the  case.  It  was 
competent,  under  the  information,  for  the  jury  to  convict  of 
larceny;  and  when  the  property  is  taken  from  the  person  of 
another,  the  offense  is  grand  larceny,  irrespective  of  the 
amount  taken.     (Penal  Code,  Section  4137.) 

"Bobbeiv  is  larcenjr  committed  by  violence  from  the  per- 
son of  another.  The  indictment  for  robbery  charges  a  lar- 
ceny— ^together  with  the  aggravating  matter  which  makes  it, 
in  the  particular  case,  robbery."  (2  Bishop's  Cr.  Law, 
1158.)  in  the  Penal  Code,  Section  484,  larceny  is  defined: 
"The  felonious  *  *  taking  *  *  the  property  of 
another."  And  Section  211  of  the  same  Code  declares: 
"Bobbery  is  the  felonious  taking  of  personal  property  in  the 
possession  of  another,  from  Jtis  person  or  immediate  presence^ 
and  against  his  wiU,  accomplished  by  means  of  force  or  fear." 

"It  is  obvious,  from  tne  foregoing  definitions,  that  an 
indictment  for  robbery  must  aver  every  fact  necessary  to 
eonstitnte  larceny,  and  more.  The  jury  may  find  a  defend- 
ant^ gailty  of  any  offense,  the  commission  of  which  is  neces- 
sarily indluded  in  that  which  is  charged  in  the  indictment." 
(Penal  Code,  Section  1159;  People  vs.  eTbwes,  53  Cal.  58.) 

It  was  not  necessary,  under  the  Code,  to  justify  a  verdict  of 
fflilty  of  larceny,  that  the  prosecution  should  have  proved 
fliat  the  money  taken  answered  the  description  contamed  in 
flie  information.   Section  1131  of  the  Penal  Code  is  as  follows : 
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"  Upon  a  trial  for  larceny  or  embezzlement  of  money,  bank 
notes,  certificates  of  stock,  or  valuable  securities,  the  all^a- 
tion  of  the  indictment,  so  far  as  regards  the  description  of 
the  property,  is  sustained  if  the  offender  be  proved  to  have 
embezzled  or  stolen  any  money,  bank  notes,  certificates  of 
stock,  or  valuable  security,  although  the  particular  species  of 
coin  or  other  money,  etc.,  be  not  proved. 

This  section  clearly  dispensed  with  strict  ^roof  of  the 
character  of  the  money  stolen.  And  the  admission  made  by 
the  defendants  at  the  trial  "that  the  amount  stolen  was 
seven  dollars,  gold  and  silver  coin  of  the  United  States,  and 
that  the  five-dollar  piece  was  worth  five  dollars,  and  the  two 
dollars  in  silver  were  worth  two  dollars,"  was  all  the  evidence 
required  of  the  prosecution  on  that  branch  of  the  case. 

It  only  remains  for  us  now  to  consider  the  instructions 
given  and  refused  on  the  trial. 

It  is  claimed  on  behalf  of  the  appellants  that  the  Court 
below  erroneously  instincted  the  jury  in  its  definition  of  the 
crime  of  larceny,  because  such  instruction  "wholly  ignores 
the  question  of  ownership  of  the  property  taken.  For  aught 
that  appears  from  the  instruction^  the  money  taken  by  the 
defendants  might  have  been  their  own." 

The  instruction  is:  "That  if  the  jury  believe,  from  the 
evidence  in  the  case,  that  the  defendants  did,  at  the  time  and 
place  as  charged,  take  from  the  person  of  Ah  Chung,  the 
prosecuting  witness,  one  five-dollar  gold  coin  of  ^b  United 
States,  and  four  half  dollars,  silver  coins  of  the  United 
States,  or  any  part  thereof,  with  the  intent  then  and  there  to 
deprive  the  said  Ah  Chung  thereof,  and  to  appropriate  the 
said  money  or  coins  to  their  own  use,  then  the  jury  may  find 
the  defendants  ^ilty  of  grand  larceny." 

This  instruction  mav  not  be  strictly  accurate,  but  its  de- 
fects are  cured  by  the  following  instruction,  which  contains  a 
correct  exposition  of  the  law:  "That  the  jury  can  find  the 
defendants  guilty  of  grand  larceny,  if  tiiey  feloniously  took 
from  the  prosecuting  witness  the  money  charged  in  the  in- 
formation— the  five*dollar  gold  piece  and  the  four  half-dollar 
siver  pieces." 

In  the  case  of  People  vs.  DoyeU,  48  Cal.  93,  the  Court 
says:  "We  must  take  the  charge  together,  and  if,  without 
straining  any  portion  of  the  language,  it  harmonizes  as  a 
whole,  and  fairly  and  correctly  presents  the  law  bearing  on 
the  issues  tried,  we  will  not  disturb  the  iudgment,  because  a 
separate  instruction  does  not  contain  all  the  conditions  and 
limitations  which  are  to  be  gathered*  from  the  entire  text." 
And  in  the  case  of  People  vs.   Dennis,   39  Cal.   636,  the 
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Court  says :  "  This  language,  taken  by  itself,  without  quali- 
fication, is  doubtless  obnoxious  to  the  objections  urged  by 
connsel;  but  with  the  qualifications  contained  in  subsequent 
porfions  of  the  instructions  given  in  the  same  connection,  at 
the  request  of  the  prosecution,  and  the  first  and  eighth 
instractions  given*  by  the  Court  at  request  of  defendant,  as 
applicable  to  justifiable  homicide,  we  are  satisfied  defendant 
was  not  prejudiced  thereby."  "That  a  technical  error  has 
intervened  at  the  trial  is  not  of  itself  enough  to  warrant  our 
interference.  The  prisoners  must  go  further  and  affirmatively 
show,  in  some  way,  that  their  substantial  rights  have  been 
injuriously  affected  by  the  error  complained  of."  {People  vs. 
BrotheHon,  47  Cal.  404.) 

We  are  at  a  loss  to  discover  in  what  manner  the  riehts  of 
the  defendants  in  this  case  could  have  been  affected  by  the 
alleged  error  in  the  charge  of  the  Court.  The  evidence  was 
dear  and  convincing,  and  left  no  doubt  upon  the  question  of 
defendant's  ^uilt  of  the  crime  of  grand  larceny.  But  were 
the  instructions  of  the  Court  obnoxious  to  the  objection 
presented  by  the  learned  counsel  for  the  appellants?  It  is 
said  that  they  ''misled  the  jury,  and  wholly  ignored  the  ques- 
tion of  the  ownership  of  the  property  taken.  The  money 
might  have  belonged  to  the  defendants."  There  was  no 
question  on  the  trial  as  to  the  ownership  of  the  money.  It 
was  not  pretended  that  it  belonged  to  tne  defendants,  or  to 
any  other  person  than  Ah  Chung.  The  money  was  in  the 
possession  of  Ah  Chung,  and  was  taken  from  his  person  by 
the  defendants;  therefore  it  was  presumptively  his  property, 
and  that  was  sufficient  proof  of  ownership.     *'If  A  ste^ 

rids  from  B,  and  C  afterwards  steal  the  same  goods  from 
C  is  a  felon  both  as  to  A  and  B."  ( Ward  vs.  The  People, 
3  Hill,  398;  Same  vs.  Same,  6  Id.  146.) 

*'  Proof  that  a  person  alleged  to  be  the  owner  had  a  special 
property,  or  that  he  held  it  to  do  some  act  upon  it,  or  for  the 
pnrpose  of  carriage,  or  in  trust  for  the  benefit  of  another, 
womd  be  sufficient  to  support  the  allegation  in  the  indict- 
ment." {State  vs.  Somervui,  21  Me.  18.  See  also  Totes  vs. 
The  State,  10  Terger,  549;  Oioens  vs.  The  State,  6  Humphrey, 
330;  2  Bishop  on  Criminal  Procedure,  note  to  Section  683.) 

What  we  have  alreadv  said  is  a  sufficient  answer  to  the 
questions  involved  in  tiie  refusal  of  the  Court  to  give  the 
instructions  asked  on  behalf  of  the  defendants.  We  find  no 
substantial  error  in  the  proceedings  of  the  Court  below,  and 
therefore  must  affirm  the .  judgment  and  order  appealed 
from.    So  ordered.  . 

We  concur:    Myrick,  J.,  Sharpstein,  J. 
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Depabtment  No.  1. 


[Faed  October  6,  1880.] 

No.  6765. 

ESTANI8LA0  HEBNANDEZ,  Respondent, 

vs. 

HIS  CKEDITORS,  Appellants. 

LrooLTKNOT  pTOoeedingB  are  in  imoUum,  and  Oonrt  ootdd  only  acquire  jvis- 
diction  alter  notice  had  been  pnbliBhed  in  a  newspaper  at  least  onee  a 
week  for  four  successive  weeks.  And  record  mast  show  a  oompUanoe 
with  this  material  requirement  by  nnambigaoaB  testimony. 

Appeal  from  the  Conntj  Court  of  San  Benito  Connty. 

Bosenbaum  &  ScheeUne,  for  respondent. 
Wm.  Matthews,  for  appellants. 

McEinstbt,  J.,  delivered  the  opinion  of  the  Court: 

Proceedings  in  insolvency  are  special,  and  no  intendment 
can  be  made  in  favor  of  the  jnrisdiction.  (McDonald  vs. 
KcUz,  31  Cal.  167.) 

The  statute  (Act  of  Ma^  4,  1862;  amended  April  27, 1863, 
Stats.  1863,  p.  750),  provided  that  notice  of  the  meeting  of 
creditors  should  be  ''published  ai  least  once  a  week  for  four 
successive  weeks  in  a  newspaper  printed  in  the  county,"  etc. 

The  affidavit  of  publication  states  ''that  the  attached 
notice  of  creditors  was  published  in  said  newspaper  at  least 
four  consecutive  weeks,  beginning  on  tiie  31st  of  October, 
1878,  and  ending  on  December  5,  1878,"  but  it  is  silent  as  to 
how  often  the  publication  was  made. 

The  statute  eyidentiy  contemplates  that  each  publication 
of  the  four  shall  occur  at  an  interval  of  not  more  tiian  a  week 
from  the  others.  If  therefore  the  affidavit  could  be  construed 
as  stating  that  there  was  one  publication  during  each  of  four 
consecutive  weeks,  this  would  not  prove  that  the  publication 
was  such  as  required  by  the  statute.  But  tiie  affidavit  does 
not  show  how  often  the  newspaper  was  published.  It  may 
have  been,  for  example,  a  semi-monthly  publication.  There 
is  certainly  no  implication  that  the  notice  was  published 
every  dav.  Is  there  any  that  it  was  published  ' '  at  least  once 
a  week  ?  If  the  law  authorized  a  publication  by  posting  for 
four  successive  weeks,  and  the  fact  appeared  that  the  notice 
had  been  posted  once,  and  remained  posted  for  the  four 
weeks,  this  would  have  been  sufficient.  The  printer  may 
have  supposed  that  one  publication  which  all  might  have 
had  an  opportunity  to  read  for  a  period  of  four  weeks  was 
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sufficient.  At  all  events,  the  Insolvency  Court  should  have 
required  proof  that  the  exact  publication  had  been  made 
wmch  the  statute  required. 

The  proceeding  is  in  invUumy  and  as  the  Court  could  ao- 
jnire  jurisdiction  only  after  the  notice  had  been  published 
m  a  newpaper  at  least  once  a  toeek  f o^  four  successive  weeks, 
the  record  should  show  a  compliance  with  this  material  re- 
qnirement  by  testimony  which  is  unambiguous. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 


We  concur:  Boss,  J.,  McKee,  J. 


Depabtment  No.  1. 


[Piled  September  17,  1880.] 
No.  6752. 

THE  CITY  OF  SAN  JOSE,  Respondent, 

vs. 

C.  FEEYSOHLAG  bt  al..  Appellants. 

Pucnci.    Findiiigs  miut  be  within  the  iBSueB  made  by  the  pleadinsB. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
Dis&ict,  Santa  Clara  County. 

I.  E.  Svencer^  for  respondent. 
D.  M.  Ddmas^  for  appellants. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
The  city  of  San  Jose  commenced  this  action  in  the  late 
Twentieth  Judicial  District  Court  to  condemn  certain  prop- 
erty to  public  use  as  a  street.  The  complaint  contained  all 
fte  all^ations  necessary  to  warrant  a  condemnation,  and, 
among  other  things,  alleged  ''  that  the  lands  through  which 
the  proposed  street  will  run  is  claimed  by  defendants,  and 
is  in  their  i>os8ession,"  and  ''that  the  defendants  are  the 
only  owners  or  claimants  of  the  premises  *  *  ♦  sought 
to  be  condemned  as  and  for  an  extension  of  said  street." 
The  answer  of  the  defendant  Freyschlag,  who  is  the  aupellant 
here,  avers  that  he  is  the  owner  of  the  properly  sought  to  be 
condemned,  and  in  effect  asks  that  he  be  allowed  as  dam- 
i^es— first,  ttie  value  of  the  land  to  be  taken;  and  secondly, 
toe  damage  to  his  remaining  land.  The  lury,  in  answer  to 
qpedal  issues  submitted  to  them,  found  tne  value  of  Frey- 
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schlag's  land  necessary  to  be  taken  to  be  1250,  the  damage 
to  his  remaining  land  $50,  and  that  the  proposed  improve- 
ment would  not  benefit  his  remaining  land  at  all. 

The  juiT  further  found  as  a  fact  that  Freyschlag  had  dedi- 
cated to  the  public  use,  for  the  purpose  of  a  public  street, 
the  tract  sought  to  be  condemned  by  the  proceedings.  Upon 
these  findings  the  Court  below  entered  judgment,  condemn- 
ing to  the  use  of  the  city,  for  the  purposes  stated,  the  re- 
quired land  of  appellant,  and  awarded  him  one  dime  there- 
for; and  further  decreed  that  upon  the  payment  to  him  of 
that  sum  the  city  should  have  tlie  right  to  enter  upon  and 
take  possession  of  the  land  so  condemned  and  paid  for,  and 
use  tne  same  as  and  for  a  public  street. 

The  judgment  is  erroneous.  The  appellant  was  entitled  to 
the  value  of  the  property  to  be  taken,  as  well  as  the  damage 
resulting  to  the  land  not  taken,  by  reason  of  its  severance 
from  the  tract  sought  to  be  condemned.  (Code  of  Civil 
Procedure,  Section  1248.)  The  aggregate  of  tiiese  sums  the 
jury  found  to  be  three  hundred  dollars. 

The  finding  concerning  dedication  cannot  be  considered. 
It  is  not  only  not  within  the  issues  made  by  the  pleadings, 
but  it  is  in  conflict  with  the  allejgations  of  the  plaintiff's  com- 
plaint. Indeed,  had  the  plaintiff  alleged  that  the  land  sought 
to  be  condemed  had  been  already  dedicated  by  the  owner  to 
the  use  of  the  public  for  a  street,  it  would  have  alleged  itself 
out  of  Court;  for  in  such  case  it  would  have  shown  the  ex- 
istence, by  virtue  of  the  dedication,  of  the  only  right  that 
could  be  acqxdred  under  our  statute  by  the  condemnation 
proceedings — namelv,  an  easement  in  the  property  for  street 
purposes.     (Code  of  Civil  Procedure,  Sec.  1239.) 

The  judgment  and  order  are  reversed,  and  the  cause  re- 
manded to  the  Court  below,  with  directions  to  enter  judg- 
ment on  the  verdict  in  accordance  with  this  opinion. 

We  concur:    McKinstry,  J.,  McKee,  J. 


Depabtment  No.  1. 


[Filed  October  6,  1880.] 

No.  6449. 

LANE  vs.  PFEBDNER. 
By  the  Court : 

Upon  the  authority  of  Lane  vs.  Pferdner^  No.  6448,  judg- 
ment and  order  affirmed. 
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Department  No.  1. 


[FUed  September  18,  1880.] 

No.  6596. 

THOMAS  BAEBT  and  WILLIAM  BAEET,  Infants,  by 

THEiB  Guardian,  John  Murphy,  Eespondents, 

vs. 

JULIA  M.  BABRT,  Appellant. 

Appeal — Pbactigb.    Interloontory  decree  cannot  be  reviewed  on  appeal 
from  the  final  decree  in  an  action  for  pEurtition  of  real  property. 

Appeal  from  the  District  Oonrt  of  the  Twenty-second 
Judicial  District,  Sonoma  County. 

Wm.  D,  Bliss,  for  respondents. 
Otorge  Pearce,  for  appellant. 

McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 
The  appeal  is  from  the  final  judgment  in  an  action  for  a 
jMurtition  of  real  property,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial  made  after  that  judgment  was  entered. 
The  final  judgment  was  entered  May  3l,  1878,  and,  after 
confirming  the  report  of  the  referee  or  commissioners  ap- 
pointed by  the  interlocutory  decree  hereinafter  mentioned, 
adjudged  the  partition  accomplished  in  accordance  with  such 
report. 

The  interlocutory  decree — determining  the  rights  and  inter- 
ests of  the  several  parties  as  tenants  in  common,  adjudging 
that  a  partition  should  be  had,  and  appointing  commission- 
ers or  referees  to  make  partition — was  filed  and  entered 
November  7,  1877.  From  that  decree  no  appeal  has  been 
taken,  nor  was  any  motion  made  for  a  new  trial  of  the  issues, 

S[)n  the  determination  of  which  that  decree  was  entered, 
e  interlocutory  decree  was  appealable.  (C.  C.  P.,  963.) 
The  interlocutory  decree  became  finally  determinative  of  the 
rights  and  interests  of  the  several  parties,  as  tenants  in  com- 
mon, in  one  year  after  it  was  entered.  No  error  is  alleged 
to  have  been  committed  intermediate  to  the  interlocutoi'y  and 
final  decree;  nor  is  it  claimed  the  final  decree  is  erroneous, 
if  the  interlocutory  decree  be  assumed  to  be  correct.  The 
interlocutory  cannot  be  reviewed  on  appeal  from  the  final 
decree.    (0.  C.  P.,  956.) 

Judgment  and  order  affirmed. 

We  concur:  McKee,  J.,  Boss,  J. 
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Depabticent  No.  2. 


[Piled  October  8,  1880.J 

No.  6824. 

JOHN  F.  LASSING,  Respondent, 

vs. 

TIMOTHY  PAIGE,  Appellant. 

GoMTRAOT.  The  effect  of  the  alteration  of  a  written  contract  for  vork  and 
labor,  by  subsequent  oral  contract,  wonld  be  the  making  of  a  new 
contract  altogether  oral. 

Appeal  from  the  District  Oourt  of  the  Thirteenth  Judioial 
District,  Merced  Oountj. 

JS.  H.  Wardy  for  respondent. 

c7.  H,  Budd  and  J.  K.  Law^  for  appellant. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Oonrt: 
The  plaintiff  and  defendant  entered  into  an  agreement  in 
writing  by  which  the  former  agreed  to  plow  for  the  latter  in 
a  specified  manner,  and  within  a  specified  time,  two  sections 
of  land  for  $2  per  acre,  which  the  defendant  agreed  to  pay 
on  the  completion  of  all  of  said  plowing,  according  to  the  con* 
ditions  of  said  contract. 

The  plaintiff  alleges  that  he  plowed  seven  hundred  and 
fifty-tliree  acres  for  the  defendant.  As  the  plaintiff  did  not 
complete  the  plowing  according  to  the  written  contract,  he 
does  not  seek  in  this  action  to  recover  upon  it,  bnt  ckdms 
ihat  it  was  altered  by  a  subsequent  oral  contract.  If  altered, 
as  he  claims  it  was,  the  effect  of  such  oral  alteration  was  the 
making  of  a  new  contract,  which  in  law  was  altogether  oral. 
And  that  is  the  theory  which  the  plaintiff  seeks  to  maintain. 
Whether  he  has  succeeded  or  not  in  establishing  that  theory 
depends  upon  the  construction  which  should  be  given  to  the 
evidence  in  the  case.  Upon  the  trial  he  testified  as  follows: 
^^  About  the  middle  of  March,  Mr.  Paige  (defendant)  came 
on  the  plowing.  He  was  in  a  buggy,  and  1  was  in  a  spring 
wagon.  We  were  driving  along,  and  he  was  finding  fault 
with  the  plowing.  He  said  it  was  not  deep  enou^,  and  so  I 
got  out  of  the  spring  wagon.  I  carried  a  rule.  I  measured 
me  plowing,  and  it  was  five  and  a  half  inches  deep.  I  said 
to  Mr.  Paige  I  had  borrowed  some  money  to  pay^e  men  off 
from  Mr.  Newman,  of  Hill's  Ferry,  and  1  would  have  to  have 
some  money.  Can  you  let  me  have  $300  ?  Mr.  Paige  says, 
I  don't  owe  you  anything  until  the  plowing  is  done,  but  he 
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says,  I  will  loan  you  1300.  I  loan  yon  the  money  at  one  per 
cent,  interest.  I  said,  Mr.  Paige,  in  case  it  should  not  rain 
any  more  in  a  week  or  two,  will  I  lose  it  all  ?  He  said,  I 
don't  owe  you  anything.  We  went  down  further,  and  then  I 
asked  him  a^in  in  regard  to  the  money,  and  then  I  told 
him  in  case  it  should  not  rain  any  more,  will  I  lose  all  the 
plowing  I  have  done  ?  I  told  Mr.  Paige  in  case  I  could  not 
do  the  work  he  had  better  get  some  one  else.  He  said,  go 
ahead  and  do  the  best  you  can.    I  will  pay  you  for  what  you 

{low,  and  I  will  send  you  a  check  for  $600.  As  he  drove  oflf 
told  him  Mr.  Underwood  should  come  up  and  inspect  the 
gromid  once  or  twice  a  week,  and  if  I  could  not  do  the  work 
satisfactory  to  him  I  would  take  my  teams  home  and  quit. 

**  Q.  That  was  the  last  talk  you  had  with  Mr.  Paige;  he  told 
you  he  would  pay  you,  to  go  ahead  and  do  the  best  you 
could? 

"A.  Yes,  sir,  when  Mr.  Paige  drove  off.  I  have'not  seen 
him  for  about  two  weeks  after  that.  That  was  the  last  con- 
Tersation  I  had  with  him  in  regard  to  this  work  at  that  time. 
Mr.  Underwood  gave  me  this  check  some  three  or  five  days 
after  this  conversation. 

'*  Q.  Did  you  accept  it  from  him  as  a  loan  ? 

"A.  Not  according  to  what  Mr.  Paige  told  me;  he  sent  me 
a  check  for  the  money.  Mr.  Underwood  said  it  was  a  loan. 
I  told  him  the  last  Mr.  Paige  said,  he  said  he  would  send 
me  1300;  I  considered  it  was  1300  advanced  me  on  the  plow- 
ing, to  pajr  the  men  who  done  the  work." 

The  plaintiff's  counsel  contends  that  a  new  contract  was 
made  by  the  following  conversation  between  the  parties,  as 
testified  to  by  the  plaintiff,  viz. :  "I  told  Mr.  Paige  (defend- 
ant) in  case  1  could  not  do  the  work  he  had  better  get  some 
one  else.  He  said,  go  ahead  and  do  the  best  you  can;  I  will 
pay  for  what  you  plow,  and  I  will  send  you  a  check  for  $300." 
There  was  evidence  introduced  on  behalf  of  the  defendant 
vhich  tended  to  contradict  this  statement  of  the  plaintiff, 
hat  it  was  the  special  province  of  the  jury  to  determine  upon 
which  side  there  was  a  preponderance  of  evidence,  and  as 
the  verdict  was  in  favor  of  the  plaintiff  we  must  assume  that 
Ihe  jury  believed  his  statement  rather  than  that  of  the 
defendwt. 

If  there  never  had  been  any  prior  agreement  between  the 
parties,  we  do  not  think  that  there  could  be  any  doubt  as  to 
the  plaintiff's  right  to  recover  the  value  of  any  plowing  which 
he  might  have  done  for  the  defendant,  upon  proving  that  he 
said  to  plaintiff,  ^'Go  ahead  and  do  the  best  you  can;  I  will 
pay  you  for  what  you  plow."    We  know  of  no  element  want- 
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ing  in  this  to  constitute  a  contract — t.  6.,  if  the  plaintiff  did 
plowing  for  the  defendant  under  it^i  It  certainly  would  not 
be  void  for  want  of  a  consideration.  If  it  would  be  good  as 
an  original  contract,  why  is  it  not  good  as  a  new  contract? 
It  differs  materially  from  the  original  contract.  That  speci- 
fied the  number  of  acres  to  be  plowed,  the  time  and  manner 
in  which  the  work  should  be  done,  and  the  price  to  be  paid 
for  it  when  completed.  The  new  contract  simply  provides 
that  the  plaintiff  do  tiie  plowing  as  well  as  he  can,  and  that 
the  defendant  will  pay  him  for  what  he  does,  be  it  much  or 
Kttle. 

Whether  the  $300  which  the  plaintiff  received  from  the  de- 
fendant was  received  in  part  payment  for  the  plowing  or  as  a 
loan,  was  a  circumstance  which  it  was  proper  for  the  jury  to 
consider,  with  all  the  other  evidence  in  the  case,  in  determin- 
ing whether  the  plowing  was  done  under  the  original  contract 
or  under  the  alleged  new  one;  but  it  is  not  itself  decisive  of 
that  question.  It  might  be  either  a  payment  or  a  lo£^,  with- 
out proving  or  disproving  that  the  pcurties,  after  entering  into 
the  oriffinal  contract,  entered  into  a  new  one,  under  which 
the  work  was  actually  done.  We  are  not  here  to  weigh  the 
evidence.  If  there  is  any  evidence  which  tends  to  prove  that 
a  new  C9ntract  was  entered  into,  and  that  the  plowing  was 
done  under  that,  and  not  under  the  ori^nal  contract,  we 
cannot  disturb  the  order  of  the  Court  denying  a  new  trial,  on 
the  ground  that  the  evidence,  as  we  view  it,  might  lead  ns  to 
a  different  conclusion. 

Our  attention,  however,  is  directed  to  the  fact  that  this 
case  has  been  here  before  on  a  former  appeal,  and  that  this 
Court  then  held  that  the  evidence  of  the  plaintiff  on  the  first 
trial,  which  was  not  materially  different  from  what  it  was  on 
the  last  trial,  ''did  not  tend  to  establish  a  change  in  the 
terms  of  the  contract  as  contended  for,  but,  on  the  contrary, 
was  evidence  that  the  defendant  relied  and  intended  to  rely 
on  his  rights  under  the  written  agreement."  That  decision, 
when  made,  became  the  law  of  this  case,  and  was  binding 
upon  the  Court  below  as  it  is  upon  this  Court  in  this  case. 
But  for  that  we  would  incline  to  the  view  that  the  plaintiff 
might  recover  upon  the  quantum  menUt  for  all  the  plowing 
which  he  did  after  the  defendant  told  him  to  go  ahead,  and 
that  he  would  pay  him  for  what  he  did.  That  is,  if  the  jury 
chose  to  believe  that  the  defendant  told  plaintiff  that.  As  to 
the  plowing  done  before,  it  was  doubtless  done  under  the 
original  contract,  and  it  does  not  appear  even  by  plaintiff's 
evidence  that  the  defendant  agreed,  in  the  new  contract,  to 
pay  for  any  plowing  previously  done.   But  it  is  unnecessary  to 
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dvell  farther  upon  this  matter,  or  to  notice  the  other  points 
discussed  by  counsel.  This  Court  having  previously  decided 
tl^it  the  plaintiff  cannot  recover  upon  the  merits  as  presented 
by  his  own  testimony,  the  Judgment  and  order  of  the  Court 
below  must  be  reversed. 

Judgment  and  order  denying  a  new  trial  reversed,  and 
cause  remanded  for  a  new  trial. 

We  concur:  Thornton,  J.,  Myrick,  J. 


Depabtment  No.  1. 


[Filed  October  6,  1880.] 

No.  10,545. 

THE  PEOPLE,  Eespondents, 

vs. 

AH  TUTE,  Appellant. 

Cbdonal  Law — Notice  op  AppBAii.  Where  it  appears  from  the  endorse- 
mentB  upon  the  notice  itself  that  the  notice  was  filed  on  a  certain  day, 
and  that  seryice  thereof  was  admitted  nndemeath  the  endorsement  of 
filing,  the  Court  will  presume  that  the  service  was  made  on  the  day  of 
filing. 

Eepobtib's  Notbs.  Short-hand  notes  of  statements  of  defendant,  taken 
from  interpreters  and  not  in  the  original  language,  are  not  competent 
testimony.  The  interpreter,  or  some  other  witness  who  understands 
the  language  in  which  the  statements  of  the  defendant  were  made, 
should  have  been  called  to  prove  them. 

Appeal  from  the  Superior  Court  of  Ban  Francisco  County. 

D.  L,  Smooth  District  Attorney,  for  respondents. 
Tho8.  F,  Barry y  ioi  appellant. 

HcEJBE,  J.,  delivered  the  opinion  of  the  Court: 

It  is  urged  that  the  appeal  in  this  case  should  be  dismissed 
because  tne  record  does  not  show  when  the  notice  of  appeal 
was  served.  But  it  does  show  that  the  notice  is  dated  May 
18, 1880;  that  it  is  endorsed  filed  on  the  same  day,  and  that 
imdemeath  this  endorsement  is  the  following:  ''  Service  of 
the  within  is  hereby  admitted.  D.  L.  Smoot,  attorney  for 
people." 

An  appeal  is  taken  by  a  defendant  in  a  criminal  case  by 
filing  the  notice  of  appeal  with  the  Clerk  of  the  Court,  and 
serying  a  copy  thereof  upon  the  attorney  for  the  people. 
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(Sec.  1240,  Penal  Code.)  The  provisions  of  this  section  of 
the  Penal  Code,  as  to  the  time  when  notice  of  appeal  shall 
be  served,  are  like  unto  the  provisions  of  Section  940  of  the 
Code  of  Civil  Procedure  before  the  amendment  of  1874.  In 
the  construction  of  that  section,  it  has  been  held  that  notioe 
of  appeal  to  be  effectual  must  be  served  on  the  same  day  it 
was  filed.  (Columbet  vs.  Pacheco,  46  Cal.  650;  Dinan  vs. 
Stewart,  48  Id.  567.)  But  where,  as  in  this  case,  it  appears 
from  the  endorsements  upon  the  notice  itself  that  the  notice 
was  filed  on  a  certain  day,  and  that  service  thereof  was  ad- 
mitted underneath  the  endorsement  of  filing,  the  Court  will 
presume  that  the  service  was  made  on  the  day  of  the  filing. 

The  principal  assignment  of  error  is  that  the  Court  below 
erred  in  oveirulin^  an  objection  made  during  the  trial  to  the 
admission  of  certain  testimony  against  the  defendant. 

On  the  trial  of  the  case  the  defendant,  Ah  Yute,  testified 
as  a  witness  on  his  own  behalf;  and  upon  cross-examination  he 
was  asked  by  the  Prosecuting  Attorney  whether  hs  had  made 
certain  statements  at  a  former  trial  of  the  case  before  the 
Judge  of  the  late  Fifteenth  District  Court.  The  witness  de- 
nied having  made  the  statements.  To  prove  that  he  had 
made  them,  the  District  Attomev,  in  rebuttal,  called  as  a 
witness  the  short-hand  reporter  of  the  Court,  who  had  reported 
the  testimony  on  that  trial.  The  record  before  us  shows  that 
at  that  trial  the  testimony  of  the  defendant  had  been  taken 
through  an  interpreter,  and  that  the  reporter  had  taken  down 
in  short-hand  the  statements  of  the  defendant  as  they  were 
translated  by  the  interpreter.  In  giving  his  testimony,  the 
reporter  read  from  his  short-hand  notes  to  the  jury,  when 
the  counsel  for  the  defendant  objected  to  such  testimony  as 
incompetent.  The  objection  was  overruled,  and  the  defend- 
ant excej^ted.  Against  the  defendant's  objection  the  witness 
then  testified  that  upon  the  former  trial  the  defendant  made 
certain  statements,  which  are  the  statements  referred  to  by 
the  District  Attorney. 

It  is  urged  that  the  Court  cannot  presume  that  the  repor- 
ter, in  testifying  as  a  witness,  read  from  his  notes  the  testi- 
mony which  had  been  given  on  the  former  trial  through  an 
interpreter.  But  it  is  unnecessary  to  indulge  in  presump- 
tions, for  the  record  discloses  the  fact  that  me  witness  was 
reading  from  his  short-hand  notes  to  the  jury  when  the  ob- 
jection was  interposed  to  his  testimony  and  overruled;  and 
that  he  continuea  to  testify  in  the  same  way,  for  the  sup* 
posed  statements  of  the  defendant,  as  the  reporter  testified 
to  them,  are  given  in  the  record  as  quoted  &om  his  notes. 
These  statements  were  not  spoken  by  the  defendant  in  Eng- 
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lish.  Thej  were  spoken  in  a  foreign  language,  and  translated 
into  the  English  language  for  the  use  of  the  Court,  tlie  juir, 
and  the  reporter,  in  taking  them  down  in  short-hand,  the 
reporter  received  them  from  the  lips  of  the  interpreter  and 
not  from  the  defendant.  It  is  therefore  evident  that  the 
reporter  did  not  understand  the  language  in  which  the  de- 
fendant spoke,  and  that  he  did  not  pretend  to  testify  from 
his  own  Imowledge  or  recollection  of  what  the  witness  said, 
but  from  the  short-hand  notes  of  what  the  interpreter  had 
said.  The  interpreter,  or  some  other  witness  who  neard  and 
understood  the  language  in  which  the  statements  of  the  de- 
fendant were  made,  should  have  been  called  to  prove  them. 
The  Court  therefore  erred  in  overruling  the  objection  of 
the  defendant.     (People  vs.  Lee  Fat,  April  session,  1880. 

Judgment  and  order  reversed. 

We  concur:    McEinstry,  J.,  Boss,  J. 


Depabthent  No.  1. 


[Filed  October  6,  1880.] 
No.  6448. 

JAMES  H.  LANE,  Kbspondent, 

vs. 

PAUL  PFEEDNEE  bt  al.,  Appellants. 

PuBUG  Laud— GoKTEST  to  Tby  Biqht  to  Pubohase.    The  burden  of  proof 
rests  upon  either  party  to  establish  his  own  right. 

Appeal  from  the  District  Court  of  the  First  Judicial 
Distnct,  San  Luis  Obispo  County. 

W.  J.  dt  Wm,  Graves,  for  respondent. 

Charles  E,  WUson  and  McD.  jS.  Vencible,  for  appellants. 

MoBjNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

The  jurisdiction  of  the  District  Court  under  the  late  Con- 
stitution to  try  and  determine  a  contest  arising  in  the  Sur- 
veyor-General's office  was  special,  and  depended  upon  the/oc^ 
that  the  Surveyor-General  had  made  an  order  '^  referring  the 
contest."  It  was  necessary,  therefore,  when  an  action  was 
brought  to  tiy  the  rights  of  liie  contestants  to  purchase  the 
lands,  for  the  plaintiff  to  allege  and  prove  (by  the  production 
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of  the  certified  copy  of  the  entry)  that  the  Surveyor-General 
made  the  order  of  reference.  (Political  Code,  3414,  3415; 
Berry  vs.  Cammet,  44  Cal.  347.^  The  District  Court  passed 
upon  the  fact  which  gave  it  jurisdiction,  which  fact  could  be 
proved  by  the  certified  copy.  The  complaint  need  not,  how- 
ever, aver  that  the  certified  copy  of  the  order  referring  the 
contest  had  been  filed  in  the  District  Court  before  the  action 
was  commenced.  It  was  sufficient  to  allege  that  the  order 
had  been  made. 

In  reference  to  the  other  point  presented  by  this  appeal, 
the  District  Judge,  in  passing  upon  the  case  below,  said: 
"Plaintiff  claims  that  as  the  case  stands  he  has  the  better 
right,  and  the  only  right,  to  purchase.  In  his  complaint,  after 
setting  up  his  own  right,  he  proceeds  by  negative  averments 
to  show  that  the  defendants  Pferdner  and  Sheppard  were  not 
qualified  j^urchasers,  and  had  no  right  in  the  premises.  De- 
fendants, in  tiieir  answer,  traverse  these  averments.  They 
then  affirmatively  set  forth  the  facts  which  show  them  to  be 
qualified  purchasers.  As  to  these  averments,  it  will  be  ob- 
served that  neither  party  offered  any  evidence,  and  the  ques- 
tion presented  is  simply  upon  whom  was  the  onus  probandx? 
If  the  plaintiff  had  not  proceeded  in  his  complaint  with  his 
negative  allegations,  there  could  be  no  controversy  over  these 
questions.  8uch  allegations  were  not  necessary  to  his  case. 
But  having  made  them,  was  it  necessary  for  him  to  prove 
them  ?  Defendants  have  evidently  proceeded  on  the  theory 
that  it  was.  I  am  constrained,  however,  to  conclude  that  it 
was  not;  that  the  burden  rested  on  either  party  to  establish 
his  own  ri^ht,  and  that  the  fact  that  plaintiff  went  out  of  his 
way  to  anticipate  the  defendants'  case  does  not  alter  the  case 
or  shift  the  burden.  The  plaintiff  made  di,  prima  fade  case  of 
a  right  to  purchase.  It 'then,  I  think,  became  incumbent  on 
defendants  to  show  a  better  right,  not  only  by  showing  a  prior 
application,  but  also  by  showing  themselves  to  be  qualified 
purchasers.  The  fact  that  plaintiff  did  not  prove  his  allega- 
tions concerning  the  right  of  defendants  did  not  relieve  them 
of  the  necessiiy  of  proving  their  own  affirmative  allegations. 
I  think  this  conclusion  in  harmony  with  familiar  rules  of 
pleadings  and  evidence,  and  with  the  following  cases  cited 
by  plaintiff's  counsel,  namely :  Oardierque  vs.  Durante  49  Cal. 
356;  Christman  vs.  Brainard,  51  Cal.  634;  Sawteheys.  Woods, 
46  Cal.  389.— E.  Fawcett,  Judge." 

With  these  views  of  the  learned  Judge  of  the  Court  below 
we  fully  concur. 

Judgment  and  order  denying  a  new  trial  affirmed. 

We  concur:  Boss,  J.,  McKee,  J. 


Vol.  VI.  November  13,  1880.  No.  12. 

Current  Topics. 

On  account  of  the  undying  fame  the  first  Napoleon  ac- 
quired by  the  introduction  of  the  French  Civil  Code,  honots 
and  reward  await  the  man  or  body  of  men  who  succeed  in 
replacing  the  vast  and  discordant  body  of  American  law  by 
a  systematic,  concise,  and  reasonable  Code.  It  is  certain 
that  there  are  many  discordant  elements  existing  in  the  laws 
and  jurisprudence  of  the  different  States  of  the  Union. 
The  foundation  of  our  laws  is  practically  the  same;  and  the 
general  principles  which  underlie  our  legislation,  and  the 
ends  to  be  attained  by  it,  are  similar,  at  least  in  theory,  in  all 
the  States.  The  differences  which  exist  in  the  laws  of  the 
several  States  are  arbitrary  or  accidental,  and  not  required 
by  any  corresponding  differences  in  the  condition  and  re- 
quirements of  the  people  of  said  States.  Many  thinge  are 
permissible  in  some  States  which  are  crimes  in  others. 
Fraud  in  some  localities  is  virtue  in  another;  while  the  pro- 
visions relating  to  married  women  and  the  estates  of  deceased 
persons  are  freely  jumbled  into  a  sort  of  oUorpodrida.  It 
may  be  possible  to  settle  upon  a  uniform  basis,  which  would 
certainly  be  desirable.  The  facilities  for  obtaining  divorces 
in  some  States  could  be  regulated  by  means  of  a  well  reg- 
idated  Code.  As  it  is  now,  the  variations  in  divorce  lifws 
are  quite  startling.  Another  feature  which  will  bear  modifi- 
cations to  insure  uniformity  is  in  the  laws  relating  to  nego- 
tiable instruments.  Instead  of  the  number  of  different  laws 
applicable  to  the  different  parties,  as  at  present,  depending 
upon  their  respective  places  of  residence  or  of  endorsement, 
there  should  be  but  one  law  fixing  the  formalities  of  protest 
and  notice,  amount  of  damages,  etc.  Numerous  advantages 
will  suggest  themselves  to  any  one  who  will  consider  th6 
variety  of  laws  bearing  even  upon  the  simplest  subjects 
which  have  become  clogged  with  ponderous  legislation  fear- 
ful to  contemplate. 
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Supreme  Court  of  California. 

Depabtment  No.  2. 


[FUed  October  7,  1880.] 
No.  6469. 

IN  THE  MATTER  OF  THE  ESTATE  OF  W.  H.  MOOSE, 

Deoeased,  Appellant, 

vs. 

THOS.  W.  MOOEE,  Administrator,  Respondent. 

Eettates  of  Dbobased  Psbsonb.  Wlien  a  widow  oonyeys  all  of  the  interest 
in  the  property  of  her  deceased  husband  which  she  received  upon  his 
death  by  succession,  she  is  not  estopped  thereby  to  have  a  homestead 
set  aside  to  her  oat  of  the  property  of  her  late  husband. 

Appeal  from  the  Probate  Court  of  Santa  Cruz  County. 

C.  B.  Younger  and  F,  J.  McCann,  for  appellant. 

Myriok,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  an  order  denying  the  application  of 
the  widow  of  deceased  that  a  homestead  be  set  aside  to  her 
out  of  the  separate  property  of  her  late  husband.  The  de- 
ceased died  October  30,  1871,  leaving  the  petitioners,  his 
widow  and  four  minor  children  by  a  former  marriage — to-wit, 
Fred.  W.,  Alice,  Charles,  and  Stella.  A  son,  Wm.  H.,  was 
bom  after  the  death  of  the  intestate.  On  the  4th  of  March, 
1872,  letters  of  administration  were  issued  to  Thomas  W. 
Moore,  a  brother  of  deceased,  and  the  estate  is  still  in  pro- 
cess of  administration.  Since  the  death  of  intestate  the 
widow  continued  to  reside  on  the  premises  described  in  her 
petition  until  the  commencement  of  these  homestead  pro- 
ceedings, when  she  voluntarily  left  the  same.  The  chiloren 
of  the  former  marriage  have  not  continued  to  reside  with 
her.  During  nearly  all  the  time  Fred  W.  has  resided  else- 
where, at  school  and  other  places.  About  a  year  before  filing 
the  petition  Charles  and  Alice  went  away  to  school,  and 
Stella  remained  with  her  only  for  a  time.  Mer  own  son  has 
continued  to  reside  with  her.  On  the  20th  of  October, 
1877,  Thomas  W.  Moore  was  by  the  Probate  Court  ap- 
pointed guardian  of  the  persons  and  estates  of  Fred.  W., 
Charles,  Alice,  and  Stella;  and  they  have  ever  since  been 
members  of  his  family,  and  are  under  his  control.  No  home- 
stead had  been  declared  during  the  lifetime  of  deceased. 

The  petition  of  the  widow  for  a  homestead  was  filed  August 
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2, 1877.  Thomas  W.  Moore  as  administarator,  and  the  said 
Fred.  W.,  Charles,  Alice,  and  Stella,  by  their  said  guardian, 
filed  their  objections  to  the  granting  of  the  prayer  of  the 
petitioner.  The  substantial  point  of  objection  is,  that  on  the 
2d  day  of  November,  1871,  the  petitioner  executed  a  deed  to 
said  Frederick  W.  and  Charles  Moore  of  her  right,  title,  and 
interest  in  the  real  estate  left  by  her  said  husband;  and  that 
although  the  deed  was  a  quit-claim  deed,  executed  before 
the  commencement  of  administration,  yet  by  it,  in  effect,  she 
sold  and  conveyed  all  her  interest  of  every  description,  at 
law  and  in  equity,  in  and  to  all  said  real  estate,  including 
any  right  to  have  a  homestead  admeasured  therefrom;  and  she 
is  now  estopped  from  asserting  any  claim  of  any  description 
to  said  real  estate  or  an^  part  thereof,  and  ought  not  to  be 
permitted  to  assert  a  claim  of  homestead.  It  was  upon  this 
point  that  the  Court  below  denied  her  petition. 

We  are  of  opinion  that  the  Court  below  erred  in  refusing 
to  admeasure  and  set  apart  a  homestead.  The  deed  of  Mrs. 
Moore  is  silent  upon  the  subject  of  homestead.  Whatever  its 
effect  as  a  conveyance,  it  was  no  more  than  to  convey  the 
interest  in  the  property  of  the  deceased,  which  she  received 
upon  his  death  by  succession.  A  homestead  right,  or  a  right 
to  have  a  homestead,  is  not  a  right  which  vests  under  the  law 
by  succession;  it  is  a  right  bestowed  by  the  beneficence  of 
the  law  of  this  State  for  the  benefit  of  the  family.  Upon  the 
death  of  an  intestate  his  property  goes  by  succession  -to  his 
heirs,  subject  to  administration.  The  objects  of  administra- 
tion are:  First,  to  support  the  family  for  a  period;  second, 
to  set  apart  a  homestead  to  the  family;  third,  to  pay  the 
expenses  of  administration;  fourth,  to  pay  the  debts  of  the 
deceased;  fifth,  to  distribute  the  balance  of  the  estate  to 
those  who  take  it  by  law.  If  an  heir  convey  his  interest  in 
the  estate,  or  any  i)art  thereof,  he  conveys  such  interest  only 
as  will  remain  to  him  after  satisfying  the  first  four  objects 
above  named,  unless  the  deed  should  in  terms  expressly 
cover  more.  Setting  apart  a  homestead  is  a  part  of  the 
probate  proceeding,  as  much  as  is  a  family  allowance.  Sup- 
pose there  had  been  a  guardian's  sale  of  the  interest  of  any 
one  of  the  minor  children  (not  yielding  enough  for  his  or 
her  support),  could  it  be  said  that  such  sale  would  prevent 
the  child  from  having  a  proper  allowance  ?  By  no  means. 
The  sale  would  pass  simply  the  right  of  the  child  by  succes- 
sion. In  the  case  at  bar  the  deed  did  not  estop  the  widow 
from  applying  for  an  allowance,  nor  from  applying  for  a 
homestead.  The  homestead,  when  set  apart,  is  to  be  set 
apart  for  the  benefit  of  the  widow  and  children.      Every 
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minor  child  has  an  interest,  and  has  a  right  to  be  named  in 
the  decree;  the  property  set  apart  is  to  be  for  a  home  for 
them  all — she,  the  widow,  taking  her  place  as  the  head  of  the 
family.  It  certainly  could  not  be  said  that  her  deed,  con- 
veying her  interest  as  successor  would  interfere  with  and 
defeat  the  purpose  of  the  law  in  giving  the  family  an  abiding 
place. 

We  have  carefully  examined  the  authorities  cited  by  re- 
spondent, and  do  not  find  any  reason  to  doubt  the  correct- 
ness of  these  views.  The  case  of  Bates  vs.  Bate^,  97  Mass.  392, 
is  not  parallel  with  this  case  as  to  its  facts.  There  the  widow 
had  applied  for  and  had  obtained  from  the  Probate  Court 
admeasurement  of  her  dower,  which  she  conveyed,  and  then 
she  applied  to  have  a  homestead  set  apart  out  of  the  same 

Eroperty.  This  the  Court  denied.  That  case  would  have 
een  parallel  with  the  case  at  bar  if  Mrs.  Moore  had  first 
obtained  partial  distrikUion  under  our  statute,  had  conveyed 
the  property  so  distributed  to  her,  and  had  then  petitioned 
for  a  homestead  out  of  the  same  property. 

We  do  not  see  that  Section  1486,  C.  C.  P.,  applies  to  a 
homestead  not  declared  during  the  life  of  both  spouses. 
The  right  to  a  probate  homestead,  so  called,  is  not  the  sub- 
ject of  sale.  This  Court  has  already  held  that  the  staivs  of 
the  widow  at  the  time  of  the  application  must  be  considered; 
and  if  she  by  subsequent  marriage  has  ceased  to  be  the 
widow  of  the  deceased,  she  cannot  have  a  probate  homestead 
set  apart  to  her.  If  a  testator  devised  his  entire  estate  (his 
separate  property),  his  widow  would  still  be  entitled  to  a 
homestead;  but  if  she  were  to  execute  a  deed  of  all  her  inter- 
est in  the  estate,  her  grantee  could  not  have  a  homestead  set 
apart  to  him.  If  she  should,  after  the  conveyance,  die  or 
marry  again,  there  would  be  no  right  of  homestead  to  sur- 
vive her  or  her  widowhood.  Before  the  action  of  the  Pro- 
bate Court  no  estate  has  vested  in  the  family,  so  far  as  home- 
stead is  concerned;  it  is  merely  a  right  to  have  the  Court,  as 
apart  of  the  administration,  set  apart  property;  and  not 
until  such  action  can  it  be  said  that  any  estate  has  become 
vested  either  at  law  or  in  equity.  The  right  to  have  a  home- 
stead set  apart  is  no  estate,  either  in  law  or  in  equity.  As 
the  Court  said  in  Bates  vs.  Bates,  97  Mass.  395 :  "The  estate 
of  homestead  is  one  of  a  peculiar  nature.  It  is  a  provision 
by  the  humanity  of  the  law  for  a  residence  for  the  owner  and 
his  family." 

Judgment  and  order  reversed,  and  cause  remanded  for 
further  procceedings. 

We  concur:    Sharpsteiu,  J.,  Morrison,  C.  J. 
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Depabtmbnt  No.  1. 


[Filed  October  8,  1880.] 
No.  6238. 

THE  CITT  OF  SANTA  CEUZ,  Appellant, 

vs. 

THE  SANTA  CEUZ  EALLEOAD  CO.,  Eespondent. 

JuBisDicnoN — Practicb.  Where  an  action  has  been  removed  from  a  Justice's 
Court  to  the  District  Court,  upon  a  showing  in  a  verified  answer  to 
the  effect  that  the  legality  of  the  license  tax  or  impost  would  be  neces- 
sarily involved  in  the  determination  of  the  action,  the  action  should 
be  tried  or  determined  in  the  District  Court  upon  the  pleadings  in  the 
Justice's  Court. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Cruz  County. 

JFl  2>.  Storey,  for  appellant. 
(7.  B.  YoungeVy  for  respondent. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 
The  complaint  alleges  that  defendant  is  a  corporation,  etc., 
canring  on  the  '^  business  of  railroading  and  operating  rail- 
road passenger  cars  in  said  State,"  and  tnat  plaintiff  is  a  mu- 
nicipal corporation  created  by  and  acting  under  an  Act  en- 
titled "An  Act  to  re-incorporate,"  etc.,  approved  March  11, 
1876.  "That  on,  etc.,  the  Mayor  and  Common  Council  of 
said  city  of  Santa  Cruz  (this  plaintiff),  did,  in  pursuance  of 
the  power  vested  in  them  by  law,  pass  an  ordinance  of  said 
city  entitled  'Ordinance  No.  4.'  That  chapter  first  of  said 
ordinance  is  therein  designated  '  Belating  to  City  Licenses.* 
That  Section  1  of  said  Chapter  I  of  said  ordinance  is  in 
the  words  and  figures  following,  to-wit:  '  Section  1.  It  shall 
be  unlawful  for  any  person  to  engage  in  or  carry  on  any  busi- 
ness, trade,  profession,  or  calling,  for  the  transaction  or  car- 
rying on  of  which  a  license  is  required,  without  first  taking 
oat  or  procuring  the  license  required  for  such  business,  trade, 
profession,  or  calling.'  That  Section  8  of  Chapter  I  of 
said  ordinance  provides  and  states  that  for  each  railroad 
passenger  car  moved  by  steam  in  said  city,  a  license  tax  of 
twenty-five  dollars  per  annum  shall  be  paid  to  said  city  by 
those  carrying  on  the  business  of  conveying  passengers  in 
snch  cars  in  said  city.  And  said  ordinance  provides  that 
persons  carrying  on  such  business  in  said  city  shall  be  re- 
quired to  take  out  or  procure  a  city  license  therefor  before 
it  shall  be  lawful  to  carry  on  said  business  in  said  city. 
That  Section  6  of  said  Chapter  I  of  said  ordinance  reads  and 
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provides  as  follows:  'All  licenses  shall  be  paid  for  in  ad- 
vance in  the  gold  and  silver  coin  of  the  United  States  of 
America.'  That  on  the  1st  day  of  June,  1876,  said  ordinance 
was  duly  signed  and  approved  by  the  Mayor  of  said  city,  and 
duly  attested  by  the  Clerk  of  said  city;  and  said  ordinance 
now  is,  and  ever  since  June  1,  1876,  has  been  in  full  force." 

The  complaint  further  charges  that  after  said  ordinance 
was  passed  and  approved,  and  at  divers  times  before  the 
commencement  of  this  suit,  the  defendant  has  carried  on  and 
now  carries  on  in  said  city  the  business  of  conveying  passen- 
gers in  passenger  railroad  cars  moved  by  steam,  and  within 
the  corporate  limits  of  said  city;  and  ever  since  June  1,  1876, 
and  from  that  date  to  commencement  of  this  action,  defend- 
ant ran,  used,  and  operated  in  said  business,  etc.  That  de- 
fendant has  not  taken  out  a  license,  nor  paid  said  license  tax 
or  fee,  etc.  That  before  the  commencement  of  this  action, 
plaintiff,  by  its  collector  duly  authorized,  duly  demanded 
payment,  etc.  But  defendant  refused,  etc.  "That  there 
was,  at  the  commencement  of  this  action,  and  now  is,  due  and 
owing  from  said  defendant  to  plaintiff,  by  reason  of  the 
premises,  the  sum  of  $225  in  gold  and  silver  coin  of  the 
United  States."  The  complaint  concludes  with  a  demand 
for  ''judgment  against  the  defendant  for  the  sum  of  $225  in 
gold  and  silver  coin  of  the  United  States,  with  costs  of  this 
action." 

To  the  complaint  the  defendant  demurred  on  the  grounds: 
"  1.  That  saia  Court  has  no  jurisdiction  of  the  subject  of  the 
action.  2.  That  said  plaintiff  has  no  legal  capacity  to  sue  or 
brin^  this  action.  3.  That  there  is  a  defect  of  parties  plain- 
tiff, m  that  the  City  Treasurer  and  Collector  of  said  plaintiff 
should  have  been  named  the  party  plaintiff.  4.  That  it  is 
not  alleged  therein  that  the  Cit^  Clerk  of  said  plaintiff  issued 
to  the  Collector  of  said  plaintiff  a  license  certificate  for  the 
business  of  which  a  license  was  required  of  said  defendant. 
5.  That  it  is  not  therein  alleged  that  a  list  was  made  of  the 

S arsons  or  corporations  doing  business  in  said  city  of  Santa 
ruz,  subject  to  a  license  or  subject  to  pay  a  license.  6.  That 
said  amended  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. " 

The  Court  below  sustained  the  demurrer,  with  leave  to 
plaintiff  to  file  an  amended  complaint  in  sixty  days.  The 
plaintiff  declining  to  amend,  final  judgment  was  entered  that 
plaintiff  take  nothing  by  the  action,  and  that  defendant  re- 
cover its  costs,  etc. 

The  complaint,  the  substance  of  which  is  given  above,  and 
which  is  the  only  complaint  in  the  transcript,  is  headed : 
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• 

'^In  the  District  Court  of  the  Twentieth  Judicial  District  of 
the  State  of  California,  in  and  for  the  County  of  Santa 
Cruz. 

The  City  of  Santa  Cruz, 

Plaintiff, 

vs. 

The  Santa  Cruz  Bailroad  Com 

pany,  Defendant. 


Cause  remoyed  to  this 
Court  from  the  Justices' 
Court  of  Santa  Cruz 
Township,  in  said 
Countv. 


Amended  Complaint." 

For  au^ht  that  appears  on  the  face  of  this  pleading  (except 
fhe  marginal  note  opposite  the  names  of  the  parties),  this  ac- 
tion was  brought  in  the  District  Court  by  filing  a  complaint 
therein,  and  the  issuance  of  a  summons  thereon. 

The  transcript,  however,  contains  the  following  stipulation: 
"It  is  hereby  stipulated  by  and  between  the  respective 
parties  to  this  action  that  said  action  was  commenced  before 
a  Justice  of  the  Peace  in  said  City  and  County  of  Santa 
Cruz,  and  that  a  summons  in  due  form  was  duly  served  upon 
the  defendants  therein.  That  in  said  action  the  original  and 
written  complaint  of  plaintiff  set  forth  plaintiff's  cause  of  ac- 
tion as  the  same  is  set  forth  in  the  amended  complaint  here- 
inafter named.  That  defendant  demurred,  by  written  demur- 
rer, in  said  Justices'  Court,  and  that  said  demurrer  was  over- 
ruled by  said  Justice.  That  thereupon  defendant  filed  its 
written  answer  to  said  complaint  in  said  Justices'  Court,  which 
answer  was  duly  verified,  contained  a  general  denial  of  the 
complaint,  and  an  averment  that  defendant's  railroad  passed 
through  said  city,  and  also  the  following  allegation,  to-wit: 
^  And  said  defendant  avers  that  said  plaintiff  had  not  at  any 
time,  nor  has  now,  the  right  or  power  to  levy,  assess,  or  col- 
lect a  license  from  said  defendant  for  any  of  its  cars,  or  to 
require  said  defendant  to  pay  a  license  for  any  of  the  cars 
used  on  its  said  railway,  and  that  the  license  claimed  by 

Slaintiff  is  illegal.'  That  upon  the  filing  of  said  answer  said 
ustice  suspended  further  proceedings  in  said  action,  and 
certified  all  the  pleadings  therein  to  the  Clerk  of  this  District 
Court,  and  said  certified  pleadings  were  filed  with  said  Clerk. 
That  thereafter  the  defendant  appeared  in  the  action  in  this 
Court  and  again  presented  its  demurrer  to  said  complaint, 
which  demurrer  was  sustained  by  this  Court.  That  there- 
upon, by  leave  of  this  Court,  the  plaintiff  duly  filed  and 
served  the  amended  complaint,  filed  t^ebruary  13,  1878. 

"Dated  July  18,  1878. 

"  W.  D.  Storey,  attorney  for  plaintiff  and  appellant. 

"  Charles  B.  xounger,  attorney  for  respondent." 
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From  the  foregoing  it  appears  that  the  complaint  filed  in 
the  Court  from  which  the  action  was  transferred  was  in  all 
respects  like  the  amended  complaint  in  the  transcript,  save 
the  tUle.  Assuming  the  Court  from  which  the  action  was 
transferred  was  the  J  ustices'  Court,  that  Court  had  power  to 
remove  the  action  to  the  District  Court  only  by  reason  of 
the  verified  answer  to  the  eflfect  that  the  legality  of  the  license 
tax  or  impost  would  be  necessarily  involved  in  the  determi- 
nation of  the  action.  (C.  C.  P.,  838.)  The  jurisdiction  of 
the  District  Court  under  Section  838  was  special,  and  that 
Court  could  hear  and  determine  the  cause  only  after  the 
pleadings  before  the  Justice  were  filed  with  its  Clerk.  The 
District  Court  had  jurisdiction  only  because  the  plead- 
ings had  before  the  Justice,  and  filed  with  its  Clerk,  presented 
the  issue  of  the  legality  or  validity  "of  the  tax  or  impost, 
and  could  then  take  jurisdiction  only  for  the  purpose  of  try- 
ing the  issue  as  to  the  legality  of  the  tax  or  impost;  since — 
the  amount  demanded  being  less  than  three  hundred  dollars 
— the  Justices'  Court  had  jurisdiction  to  pass  upon  every 
other  issue. 

It  follows  that  the  District  Gpurt  ought  not  to  have  per- 
mitted the  defendant,  who,  by  filing  its  sworn  answer  that 
the  legality  of  the  license  was  necessarily  involved,  had 
brought  the  case  into  the  District  Court,  to  abandon  the  only 
issue  which  gave  that  Court  jurisdiction,  and  demur  to  the 
complaint  upon  other  grounds,  all  of  which — ^with  the  excep- 
tion that  the  Court  had  no  jurisdiction  of  the  subject  of  the 
action — if  that  objection  can  be  considered  as  addressed  to 
the  jurisdiction  of  the  District  Court — could  have  been,  and 
in  fact  were,  urged  by  the  demurrer  in  the  Justices'  Court. 

The  action  should  have  been  tried  or  determined  in  the 
District  Court  upon  the  pleadings  in  the  Justices'  Court. 

It  does  not  follow,  however,  that  the  defendant,  by  merely 
filing  a  verified  answer  alleging  the  illegality  of  the  license, 
could  compel  the  District  Court  to  try  Siat  issue,  if  in  fact 
the  issue  aid  not  and  could  not  arise  in  the  Justices'  Court. 

The  action,  as  appears  from  the  transcript,  was  commenced 
in  the  Justices'  Court.  If,  however,  it  could  be  assumed 
that  the  action  was  commenced  in  the  Police  Court,  no  pro- 
vision of  the  statute  has  been  referred  to  by  counsel;  nor,  on 
examination,  have  we  been  able  to  find  any  provision  of  law 
which  authorized  a  transfer  of  an  action  n*om  the  Police  to 
the  District  Court.  If  therefore  the  District  Court  could 
have  treated  the  action  as  having  originated  in  the  Police 
Court,  it  should  have  returned  the  case  to  the  last  named 
Court. 
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But  the  statement  in  the  stipnlation  is  clear  and  positive 
that  ''the  action  was  commenced  before  a  Justice  of  the 
Peace." 

The  action  was  not  brought  to  recover  "a  fine,  forfeiture, 
or  penalty"  imposed  by  an  ordinance  of  the  city — a  class  of 
actions  whichjperhaps  may  be  maintained  in  the  Police  Courts 
as  "civil  actions,',  where  a  certain  and  specific  suin  is  im- 
posed as  a  fine  or  penalty  for  the  breach  of  an  ordinance. 
(C.  C.  P.,  929-33.)  If  such  an  action  may  be  maintained  in 
the  Police  Court,  it  must  rest  upon  the  theory  that  each  corpo- 
rator has  agreed  to  pay  the  specific  sum,  fixed  by  way  of 
penalty,  in  case  he  shall  not  comply  with  the  ordinance.  It 
IS  not  necessary  to  inquire  whether  any  such  obligation,  or 
implied  promise,  can  be  assumed  under  our  system  of  mu- 
nicipal corporations,  since  by  the  Code  of  Civil  Procedure 
the  Police  Courts,  and  not  the  Justices'  Courts,  are  given 
jurisdiction  of  such  actions;  and,  as  we  have  seen,  an  action 
could  not  be  transferred  from  the  Police  to  the  District 
Coort. 

The  pre^nt  action  was  brought  in  the  Justices'  Court  to  re- 
cover the  amount  alleged  to  he  due  as  a  license  tax  from  defend- 
ant  toplainti^. 

The  question — Can  a  suit  be  maintained  for  the  amount  of 
a  license  tax  claimed  to  be  due  under  a  city  ordinance,  which 
requires  a  license  to  he  taken  out^  when  no  license  has  in  fact 
been  taken  out — has  never  been  determined  by  the  Supreme 
Court  of  this  State.  Neither  in  Tlie  City  of  Sacramento  vs. 
The  California  Stage  Company,  12  Cal.,  nor  in  San  Jose  vs. 
S.  J.  and  S.  C.  R.  B.,  53  Cal.,  was  the  question  considered. 

It  would  seem  that  if  the  sum  here  sued  for  is  due  from 
defendant  to  plaintiff,  it  is  due  as  the  consideration  for  a 
license  to  conduct  the  business  it  is  carrying  on;  but  the 
complaint  alleges  that  no  license  has  in  fact  been  taken  out. 

There  is  not  even  an  averment  that  the  citjr,  by  its  agent, 
ever  offered — conditionally  or  otherwise — to  issue  a  license 
to  defendant,  except  immediately  before  the  commencement 
of  this  action.  If  defendant  had  violated  the  ordinance,  it 
may  be  that  its  agents  immediately  connected  with  the  un- 
lawful act  might  have  been  prosecuted  criminally;  or,  itmaj 
be,  if  a  specific  fine  was  annexed  to  its  violation  by  the  ordi- 
nance, that  defendant  might  have,  been  sued  in  the  Police 
Court  for  the  amount  of  tne  fine.  But  we  know  of  no  legal 
principle  which  would  enable  us  to  assume  that  defendant 
nad,  by  implication,  a^eed  to  pay  the  amount  of  a  license  tax 
without  taxing  out  a  license,  it  it  is  liable  for  the  sum  re- 
quired to  be  paid  for  a  license  iww,  by  virtue  of  an  implied 
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promise,  it  has  been  liable  in  the  same  manner  ever  since  it 
commenced  to  do  business;  while  during  the  same  period 
its  agents  haye  been  liable  to  punishmen^assuming  tne  or- 
dinance to  have  provided  a  punishment — ^because  defendant 
had  neglected  to  take  out  a  license,  and  pay  the  fee  in  ad- 
vance of  doing  the  prescribed  business.  No  officer  of  the 
city  was  authorized  to  permit  the  defendant  to  do  business 
on  trusty  on  its  promise  that  it  would  take  out  a  license. 

The  differenee  between  the  present  and  an  action  to 
recover  a  specific  fine  or  penalty  is  manifest.  The  person 
carrying  on  a  business  for  which  a  license  is  required  cannot 
be  compelled  to  take  out  a  license.  If  he  neglect  or  refuse 
to  do  so,  he  may  be  subject  to  a  criminal  prosecution,  or  he 
may  be  held  to  liave  agreed  to  pay  a  specific  penali^  instead 
of  the  amount  of  the  license  tax.  lout  he  certainly  owes 
nothing/or  a  licenae  until  he  has  taken  out  a  license. 
•  State  of  Ccdifornia  vs.  Poulterer,  16  Cal.  514,  is  not  appli- 
cable. The  Court  there  said:  "  We  agree  with  counsel  for 
respondent  that  this  is  not  a  tax  on  the  auctioneer,  but  a  tax 
on  the  sale  of  goods  (or  tixe  proceeds  of  the  sa^),  the  auc- 
tioneer beingmade  the  collector  of  the  State  for  the  amount 
of  the  tax.  This  seems  to  be  the  understanding  in  the  States 
of  Pennsylvania  and  Massachusetts  in  regard  to  auctioneers, 
under  laws  not  unlike  those  here  in  this  respect.  (See  also  4 
Fla.,  Mosdy  vs.  Tift.)  The  auctioneer  receiving  these  pro- 
ceeds or  making  these  sales  is  authorized  to  retain  this  per- 
centage, and  settles  with  the  State  in  the  manner  directed 
by  the  statute." 

Here  the  action  was  commenced,  not  against  an  agent  of 
the  State  who  retained  a  tax  which  he  had  collected,  or  ought 
to  have  collected,  for  the  State,  but  against  an  unlicensed 
carrier  for  the  amount  he  would  have  paid  had  he  received  a 
license. 

Since  the  complaint  did  not  contain  any  statement  of  a 
cause  of  action,  tne  demurrer  of  defendant  should  have  been 
sustained  in  the  Justices*  Court.  Since  the  complaint  did 
not  contain  a  statement  of  a  cause  of  action,  it  is  plain  that 
the  determination  of  the  action  could  not  necessarily  involve 
the  legality  of  any  tax,  assessment,  impost,  or  municipal  fine. 
The  District  Court  ought,  therefore,  to  have  refused  to  enter- 
tain jurisdiction  to  t]^,  or  otherwise  determine  the  action 
than  by  dismissing  it,  or  remanding  it  to  the  Justices' 
Court. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with 
directions  to  the  Court  below  to  strike  out  the  demurrer  to 
the  complaint;  and  thereupon,  upon  the  complaint  and  answer 
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jErom  the  Justices'  Gonrt  filed  with  the  Clerk  of  the  said  Dis- 
trict Court,  to  dismiss  the  action,  or  re-transfer  the  same  to 
the  Justices'  Court. 
We  concur:    McEee,  J.,  Boss,  J. 


Depabtjcent  No.  1. 


[Filed  October  7,  1880.] 

No.  6699. 

T.  H.  TREGEMBO  et  al.,  Respokdents, 

vs. 

THE  COMANCHE  MILL  AND  MINING  CO.,  Appellant. 

PsAcncii — Bill  of  Exceptions.  A  bill  of  exceptions  presented  to  the  Judge, 
and  not  signed  by  him  until  twenty-two  days  after  the  appeal  from 
the  judgment  has  been  perfected,  will  not  be  considered. 

Appeal  from  the  District  Court  of  the  Sixteenth  Judicial 
Distact,  Mono  County. 

Bennett  &  Eeizd,  for  respondents. 
D.  W.  DotithUty  for  appellant. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

This  action  was  commenced  in  Mono  County,  January  24, 
1879.  Process  was  served  on  the  defendants  m  the  City  and 
County  of  San  Francisco,  March  22,  1879.  On  the  2d  of 
May  following,  the  default  of  the  defendants  was  entered  by 
the  Clerk.  The  next  day  defendants  gave  notice  of  a  motion 
to  set  aside  the  default.  The  motion  was  heard  May  10th, 
and  resulted  in  the  entry  of  an  order  on  that  day  denying  it. 
On  the  19th  day  of  May  thereafter  the  Court  entered  a  decree 
in  the  cause.  The  appeal  is  taken  from  the  order  made  May 
10th  refusing  to  set  aside  the  default,  and  from  the  decree 
entered  on  the  19th  of  May. 

The  appeal  from  the  order  must  be  dismissed.  It  was  not 
a  ''special  order  made  after  final  judgment,"  from  which  an 
appeal  may  be  taken;  but  it  was  made  before  the  entry  of  the 
final  judgment,  and  was  therefore  interlocutory.  From  such 
orders  no  appeal  lies,  except  in  the  cases  provided  by  statute. 
(DeBarrv  vs.  Lambert ,  10  Cal.  503;  Levy  vs.  Getteson,  27  Cal. 
688.)  Ijie  statute  does  not  embrace  the  order  here  appealed 
from.     (Sections  963  and  939,  Code  of  Civil  Procedure.) 

The  appeal  from  the  judgment  remains  to  be  considered. 
On  this  appeal  the  interlocutory  order  complained  of  may 


480  The  Pacific  Coast  Law  Journal. 

be  reviewed;  provided,  however,  it  be  embodied  in  the 
record  by  bill  of  exceptions  or  statement.  (McAbee  vs. 
BandaU,  41  Cal.  137;  Nevada,  etc.,  Co.  vs.  Ridd.  43  Cal.  180; 
M(yrri8  vs.  Aiigle,  42  Cal.  236;  AbhoU  vs.  Douglass,  28  Cal. 
295;  More  vs.  Del  Voile,  28  Cal.  174;  Sees.  950  and  956,  Code 
of  Civil  Procedure.) 

A  bill  of  exceptions  is  found  in  the  transcript,  in  which  is 
set  out  the  affidavits  upon  which  the  motion  to  set  aside  the 
default  was  based;  but  it  is  objected  on  the  part  of  the  re- 
spondents that  the  bill  cannot  be  considered  because  of  the 
following  facts  which  appear  from  the  record:  A  draft  of  the 
bill  was  served  on  the  attorneys  for  the  plaintiffs  on  the  28th 
of  May,  1879,  which  was  after  the  appeal  from  the  judgment 
had  been  perfected.  Plaintiffs'  attorneys  refused  to  propose 
any  amendments  thereto.  On  the  12th  of  June  following 
the  bill  was  presented  by  counsel  for  the  defendants  to  the 
Judge,  who  allowed  it;  and  on  the  21st  of  the  same  month  it 
was  filed  with  the  Clerk. 

The  authority  for  the  settlement  and  filing  of  bills  of  ex- 
ceptions is  given  by  statute,  and  the  time  for  the  performance 
of  those  acts  is  fixed  by  the  same  law.  Section  650  of  the 
Code  of  Civil  Procedure  prescribes  the  time  and  manner  in 
which  a  party  may  have  exceptions  taken  at  a  trial  settled  in 
a  bill  of  exceptions.  The  present  case  clearly  does  not  fall 
within  the  provisions  of  that  section. 

The  next  section,  651,  provides  for  the  settlement  of  excep- 
tions to  any  decision  made  a/?er  judgment.  The  order  here 
complained  of,  having  been  made  before  judgment,  does  not 
come  within  the  provisions  of  Section  651. 

The  only  other  section  in  the  Code  of  Civil  Procedure  relating 
to  the  settlement  of  bills  of  exceptions  is  Section  649,  which, 
so  far  as  it  relates  to  the  question  under  consideration,  is  as 
follows:  "A  bill  containing  the  exception  to  any  decision 
may  be  presented  to  the  Court  or  Judge  for  settlement  at 
the  time  the  decision  is  made,  and  after  having  been  settled 
shall  be  signed  by  the  Judge,  and  filed  with  the  Clerk." 

The  bill  in  the  present  case  was  not  presented  to  the 
Judge,  and  was  not  signed  by  him  until  twenty-two  days  after 
the  appeal  from  the  judgment  had  been  perfected.  It  can- 
not therefore  be  considered. 

The  appeal,  then,  must  be  determined  upon  the  judgment 
roll  alone.  It  is  not  claimed  that  any  error  appears  from 
that,  and  we  have  discovered  none.  Appeal  frpm  the  order 
dismissed. 

Judgment  affirmed. 

We  concur:  McKee,  J.,  McKinstry,  J.  * 
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Department  No.  1. 


[Filed  October  5,  1880.] 

No.  6390. 

WM.  F.  MAECH,  Respondent, 

vs. 

H.  W.  McKOT  ET  al.,  Appellants. 

Ukhanigb'  Lien.  Cannot  be  enforced  bo  as  to  deprive  of  his  right  the  per- 
son having  the  general  property  in  the  chattels,  withont  making  him 
a  party  to  the  foreclosure  suit. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
Disbict,  Santa  Cruz  County. 

Coldsbydt  Cloudy  for  respondent. 

J.  A.  jSarJuxm  and  A,  E,  BoUon,  for  appellants. 

McKinstby,  J^,  delivered  the  opinion  of  the  Court: 

The  action  was  brought  to  recover  the  possession  of  "one 
thresher  engine,  with  boiler  and  fixtures  thereto  belonging," 
etc.,  or  its  value. 

The  District  Court  gave  judgment  in  favor  of  plaintiff  for 
the  recovery  of  the  property,  or  the  alternative,  and  damages 
for  its  detention,  etc.  A  new  trial  was  denied,  and  from  the 
judgment  and  order  denying  a  new  trial  defendants  have 
appealed. 

J  one  19,  1876,  plaintiff  being  the  owner  of  the  engine  and 
boiler — the  whole  mounted  upon  wheels — executed  to  one 
Woods  a  written  **  lease,"  by  the  terms  of  which  Woods  was 
to  have  the  use  of  the  property  for  a  period  of  six  months. 
Woods  to  pay  $100  per  month  rent;  and  if  at  the  end  of  the 
six  months  all  the  payments,  amounting  to  $600,  should  be 
made,  plaintiff  was  to  execute  to  Woods  a  bill  of  sale  of  the 
property.  Under  this  agreement  Woods  took  possession  of 
^0  engine  and  boiler,  and  placed  them  near  his  saw-mill,  and 
on  the  **  Adams  Trak;t"  of  land,  then  under  lease  by  him.  In 
using  the  engine  it  was  taken  off  from  the  wheels,  and  the 
axles  were  firmly  bolted  to  large  timbers,  and  these  were 
^ded  in  the  soil.  The  boiler  and  engine  were  all  part  of 
the  same  machinery,  and  had  been  supported  on  the  same 
set  of  wheels.  When  the  boiler  was  in  place,  it  was  partly 
supported  by  masonry  built  up  from  the  soil,  from  the  en- 
ghie  belts  connected  with  the  machinery  in  tiie  mill,  a  dis- 
tance of  about  100  feet,  and  the  engine  was  used  to  drive  the 
machinery. 
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Woods  paid  two  months'  rent  and  no  more.  While  the 
property  was  in  the  possession  of  Wood,  as  aforesaid,  he 
caused  repairs  to  the  amount  of  $30  to  be  made  upon  the  en- 
gine and  boiler,  and  at  the  same  time  other  repairs  to  be 
made  upon  his  saw-mill  by  the  same  machinists.  The  latter — 
Gregg  and  Philes — were  not  paid,  and  filed  a  mechanics'  lien 
upon  the  whole  of  the  property  for  all  their  claim.  There- 
after an  action  was  commenced  by  the  mechanics  to  foreclose 
said  lien.  March,  the  plaintiff,  was  not  made  a  party  to 
said  action,  nor  did  he  appear  therein.  Judgment  was  ren- 
dered foreclosing  said  hen,  and  under  this  judgment  the 
whole  of  said  property  on  which  said  lien  had  been  taken 
was  sold  by  the  Sheriff  of  Santa  Cruz  County  upon  the  16th 
day  of  March,  1877,  to  B.  F.  Porter. 

The  following  is  a  description  of  the  property  decreed  to 
be  sold:  **The  planing  mill  connected  with,  or  contiguous 
to,  what  is  known  as  the  McKoy  &  Hubbard  Saw-mill,  situated 
and  lying  on  or  near  the  road  leading  from  Felton,  in  the 
County  of  Santa  Cruz,  State  of  California,  to  Lorenzo,  in 
said  county  and  State;  said  mill  also  lying  and  being  on  or 
near  what  is  known  as  the  San  Lorenzo  Flume;  also  being 
and  lying  in  the  County  of  Santa  Cruz  and  State  of  CaU- 
fomia." 

There  was  no  decree  for  the  sale,  nor  was  there  any  sale  of 
"  the  land  on  which  the  building,  improvement,  or  structure'* 
repaired  was  constructed,  or  of  any  land  required  for  the  con- 
venient use  thereof. 

Woods  was  not  the  owner  of  the  property  in  controversy 
when  the  repairs  upon  it  were  made.  Assuming  that  the 
provisions  of  the  Code  which  treats  of  the  liens  of  mechanics 
give  a  lien  upon  personal  property  for  repairs  by  mechanics 
who  do  not  take  possession  of  such  property — a  point  which 
we  do  not  decide — it  would  seem  very  clear  that  such  liens 
cannot  be  enforced  so  as  to  deprive  of  his  right  the  person 
having  the  general  property  in  the  chattels  without  making 
him  a  party  to  the  foreclosure  suit.  Plaintiff  was  the  owner. 
Even  ii  the  special  property  of  Woods,  acquired  under  his 
contract  with  plaintiff,  was  subject  to  sale  under  the  decree 
in  the  suit  brought  bv  Gregg  and  Philes  to  foreclose  their 
alleged  lien,  and  could,  have  been  sold  during  the  term  of  the 
lease,  the  purchaser  could  only  have  acquired  such  interest 
as  Woods  had — to  wit,  the  right  to  use  for  the  balance  of  the 
six  months'  term,  with  the  privilege  of  taking  the  property  if 
the  six  months'  rent  was  paid  in  full.  As  we  have  seen, 
Woods  paid  but  two  months'  rent.  It  does  not  appear  that 
Porter  paid  any — ^indeed,  he  acquired  no  right  to  pay  any 
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lent — since  the  term  of  the  lease  had  long  expired  when  he 
purchased.  . 

It  follows  that  plaintiff  was  not  deprived  of  the  right  to  the 
immediate  possession  of  the  property  sold  by  reason  of  the 
alleged  foreclosure  of  a  mechaaiics'  lien  and  sale  to  Porter. 

SabsequeDt  to  the  repairs  done  upon  the  machinery,  Woods, 
in  consideration  of  a  past  indebtedness,  executed  to  H.  0. 
Chace  a  bill  of  sale  of  the  engine  and  boiler.  The  Court 
finds,  however,  that  when  Chace  purchased  he  knew  that 
Woods  was  owing  plaintiff  upon  the  engine,  etc.,  and  was 
informed  that  plaintiff  claimed  a  lien  of  some  kind  thereon 
for  this  debt.  ''  Chace  made  no  further  inquiry  to  ascertain 
{he  character  or  situation  of  the  transaction  between  March 
and  Woods." 

We  cannot  say  that  this  finding  was  not  sustained  by  the 
evidence.  Chace  did  not  buy,  nor  did  Woods  purport  to  sell, 
any  interest  in  the  real  estate. 

Whatever  might  be  the  law  applicable  to  the  facts,  in  case 
Woods  had  attached  the  machinery  to  his  own  land,  and  then 
sold  the  land  and  machinery  attached  to  an  innocent  party, 
it  is  plain  that  as  between  plaintiff  and  Woods,  and  as  be- 
tween plaintiff  and  anj  purchaser  of  the  personal  joroperty 
mmfly  nrom  Woods  (with  or  without  notice  of  the  rights  of 
plamtiff  as  the  real  owner),  the  engine  and  boiler  were  to  be 
treated  as  personal  property,  and  were  recoverable  in  this 
action. 

Judgment  and  order  affirmed. 

We  concur:    McEee,  J.,  Boss,  J 

Depaetment  No.  2. 


[Filed  September  30,  1880.] 
No.  10,511. 

THE  PEOPLE,  Eespondent, 

vs. 

MICHAEL  WELCH,  Appellant. 

Appeal  from  the  Superior  Court  of  Inyo  County. 

Attcmey-Oeneral  Hart,  for  respondent. 

8.  P.  MoffaU  and  J.  B.  Kittrell,  for  appellant. 

Bv  the  Court: 

The  appeal  in  this  case  was  taken  from  the  order  of  the 
Court  below  denying  defendant's  motion  for  new  trial. 
There  is  no  bill  of  exceptions,  no  statement,  or  affidavits  in 
the  transcript.     The  order  is  therefore  affirmed. 
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Department  No.  1. 


[FUed  October  8,  1880.] 

No.  6832. 

PHILIP  FABIAN  et  al.,  Bespondents, 

JOHN  CALLAHAN,  Appellant. 

Motion  fob  New  Tbial.  A  motion  for  new  trial  is  defeotlYe  if  it  fails  to 
designate  whether  the  motion  will  be  made  npon  affidayits,  or  the 
minntes  of  the  Court,  or  a  bUl  of  exceptions,  or  a  statement  of  the 
case. 

Pbaoticb — BvTDVsos — Objsctions.  Objections  to  the  rulings  of  the  Court 
upon  the  admissibility  of  evidence  most  be  excepted  to  at  the  time  of 
the  ruling. 

iDnc — Publication  of  Cbbtifioatb  of  Pabtnsbship.  Where  the  answer 
denies  that  the  plaintiffs  had  complied  with  Section  2466  of  the  Civil 
Code  respecting  the  publication  of  the  certificate  of  partnership,  it  is 
not  error  to  admit  the  certificate  in  evidence. 

Objections  to  Compbtent  Evidence.  To  entitle  an  objection  to  an  offer  o^ 
competent  evidence  to  notice,  it  must  not  only  be  on  a  material  matter 
affecting  the  substantial  rights  of  the  parties,  but  its  point  must  be 
particularly  stated.  {Kiler  vs.  Kind>aU,  10  Cal.  268;  Moarim  vs. 
Travis,  12  Id.  Md,)    ' 

Agsnqwledombnt  to  Cbbtificatb  of  Pabtnebship.  No  particular  form  is 
necessary.   An  acknowledgment  by  a  Justice  of  the  Peace  is  sufficient. 

Pabol  Tbstimont.  It  is  not  error  to  allow  parol  testimony  to  prove  that  the 
witness  was  an  acting  Justice  of  the  Peace  at  the  time  of  the  acknowl- 
edgment. 

Pbactice — Specifications  of  Ebbobs.  A  specification  of  the  particulars  in 
which  the  evidence  was  insufficient  is  an  essential  part  of  the  state* 
ment,  and  without  it  there  is  nothing  for  the  Court  to  review. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, San  Joaquin  County. 

Paterson  dh  McStay,  for  respondents. 

F.  T.  Baldwin  and  J.  C.  CampbeUy  for  appellant. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

This  was  an  action  to  recover  the  amount  of  an  agreement 
in  writing  made  bv  the  defendant  to  the  plaintiff  for  the  sum 
of  ten  hundred  and  thirty-seven  dollars,  with  interest  thereon 
at  one  and  a  half  per  cent,  per  month.  Plaintiff  had  judg- 
ment; and  from  the  jud^ent  and  an  order  denying  a  motion 
for  a  new  trial  comes  this  appeal. 

There  are  in  the  record  what  purports  to  be  a  notice  of  in- 
tention to  move  for  a  new  trial  and  an  engrossed  statement. 
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The  notice  designates  that  the  motion  will  be  made  upon  two 
grounds — ^namerjr,  insufficiency  of  the  evidence  to  justify  the 
** judgment,''  and  errors  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant.  But  it  does  not  designate 
whether  the  'motion  will  be  made  upon  affidavits,  or  the 
minutes  of  the  Court,  or  a  bill  of  exceptions,  or.  a  statement 
of  the  case.     It  was  therefore  defective. 

The  statement  contains  the  a^eement  in  suit,  the  certifi- 
cate of  partnership  of  the  plaintiffs  with  its  acknowledgment, 
and  the  objections  which  were  made  to  the  introduction  of 
these  documents  as  evidence  on  the  trial  of  the  case,  with  the 
rulings  of  the  Court  thereon;  and  these  rulings  are  assigned 
as  errors. 

The  errors  are  that  the  Court  erred  in  admitting  in  evidence 
the  agreement  in  suit,  the  certificate  of  partnership,  and  of 
ihe  acknowledgment  tiiereto;  and  in  admitting  parol  testi- 
mony of  the  official  position  of  the  officer  who  took  the  ac- 
knowledgment. 

As  to  the  first  assignment  of  error:  The  plaintiff  offered 
in  evidence  the  contract  referred  to  in  the  complaint  in  the 
case;  it  was  objected  that  it  was  inadmissible  because  it  was 
not  signed  by  both  parties;  the  objection  was  overruled,  and 
the  defendant  did  not  except  to  the  ruling. 

As  to  the  second :  When  the  plaintiffs  offered  in  evidence 
the  certificate  of  partnership,  the  defendant  objected  that  it 
was  irrelevant,  immaterial,  and  incompetent,  and  that  it  was 
not  acknowledged  according  to  law.  The  objection  was 
overruled,  and  the  defendant  excepted.  The  making  and 
publication  of  the  certificate  was  admitted  or  proved.  The 
evidence  was  certainly  relevant,  material,  and  comi)etent,  for 
the  purpose  of  proving  what  the  defendant  had  denied  by  his 
answer,  that  the  plaintiffs  had  complied  with  the  provisions 
of  Section  2466  of  the  Civil  Code.  The  certificate  was  ac- 
knowledged before  a  Justice  of  the  Peace.  It  is  not  con- 
tended that  a  Justice  of  the  Peace  is  not  one  of  the  officers 
mentioned  in  Section  2468  of  the  Civil  Code,  before  whom 
the  certificate  of  partnership  may  be  acknowledged.  But 
when  the  certificate  of  acknowledgment  was  offered  in  evi- 
dence, the  defendant  objected  to  ite  admission;  the  objection 
was  overruled,  and  the  defendant  excepted.  In  overruling 
this  last  objection  there  was  no  error,  because  there  was  no 
valid  objection  to  the  evidence — that  is  to  say,  the  defendant 
objected  without  stating  any  grounds  of  objection.  The  evi- 
dence was  competent;  and  to  entitle  an  objection  to  an  offer 
of  competent  evidence  to  notice,  it  must  not  only  be  on  a 
material  matter  affecting  the  substantial  rights  of  the  parties, 
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but  its  point  must  be  particularly  stated.  As  has  been  said, 
the  partjr  must  lay  his  finger  on  the  point  of  his  objection  to 
the  admission  of  evidence  (Kiler  vs.  KimbaU,  10  Cal.  268; 
Martin  vs.  TraviSy  12  Id.  243),  unless  it  is  absolutely  incom- 
petent. {Nightingale  vs.  Scannd,  18  Cal.  324.)  Besides, 
the  acknowledgment  itself  was  sufficient.  No  particular  form 
of  acknowledgment  to  a  certificate  of  partnership  is  required 
by  the  Code. 

There  was  no  error  in  allowing  parol  testimony  to  prove 
that  the  witness  was  an  acting  «Tustice  of  the  Peace  at  the 
time  of  taking  the  acknowledgment  to  the  instrument  offered 
in  evidence. 

But  the  statement  itself  shows  that  it  was  made  and  filed 
by  the  defendant  as  his  statement  in  support  of  his  motion 
for  a  new  trial.  It  is  certified  by  the  Judge  that  it  was  sub- 
mitted to  him  and  the  same  is  correct,  but  he  does  not  certify 
that  it  was  settled  and  allowed.  Nor  does  the  statement 
show  any  of  the  evidence  which  was  given  on  the  trial,  or 
point  out  the  particulars  in  which  any  evidence  was  insuffi- 
cient. A  specification  of  such  particulars  is  an  essential  part 
of  the  statement  (Cal.  Beps.  passim),  and  without  it  there  is 
nothing  for  the  Court  to  review. 

Upon  the  judgment  roll  there  appears  no  error.   . 

Judgment  and  order  affirmed. 

I  concur  in  the  judgment:    Boss,  J. 


OONCUKRING  OPINION. 

I  concur  in  the  judgment.  I  assume  (without  expressing 
any  opinion  on  the  subject)  the  statement  to  have  been 
properly  settled. 

Section  6468  of  the  Civil  Code  requires  the  certificate 
therein  mentioned  to  **be  acknowledged  before  some  officer 
authorized  to  take  the  acknowledgment  of  conveyances  of 
real  property;"  but  this  language  does  not  necessarily  imply 
that  the  acknowledgment  shall  be  in  the  form  provided  for 
acknowledgments  of  the  execution  of  conveyances  of  real 
property. 

Tne  purpose  of  an  acknowledgment  of  convey anoe  is  to 
prepare  it  for  record.  The  partnership  certificates  are/Bed 
with  the  County  Clerk,  not  registered  by  the  Becorder.  THieir 
form  is  n.ot  fixed  by  statute;  and  in  my  opinion  any  form  is 
sufficient  which  indicates  that  the  partners  nave  acknowledged 
(before  the  proper  officer)  the  instrument  to  be  theirs. 

McKjnstby,  J. 
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Depabtmbnt  No.  1. 


[Filed  October  7,  1880.]  , 

No.  6567. 

NOKMAN  ANDERSON  et  al.,  Eespondents, 

vs. 

p.  B.  TAYLOR  ET  AL.,  Appellants. 

No.  6646. 

NORMAN  ANDER8.0N  et  al.,  Respondents, 

vs. 

P.  B.  TAYLOR  et  al.,  Appellants. 

fbBGEBLX  Entby  Ain>  Djetainxb — ^Damages.  A  judgment  for  three  times 
the  amount  of  damages  assessed,  in  an  action  of  forcible  entry  and 
detainer,  where  the  plaintiff's  damages  were  only  to  ''credit  and  oil- 
comstanoee,  and  great  bodily  and  mental  pain,"  is  erroneous. 

Appeal  from  the  County  Court  of  Mono  County. 

P.  W.  Bennett  and  Sdden  Het'xdy  ior  respondents. 
Frank  Chveriy  for  appellailts. 

Boss,  J.,  delivered  the  opinion  of  the  Court:      , 

These  appeals  are  embodied  in  one  transcript,  and  were 
heard  and  submitted  together. 

The  counsel  who  appeared  for  the  appellants  at  the  argu- 
ment very  properly  conceded  that  the  purported  statement 
on  motion  for  a  new  trial  cannot  be  considered  for  any  pur- 
pose.   There  is  therefore  left  in  the  case  but  one  question. 

The  action  was  forcible  entry  and  detainer.  The  case 
was  tried  before  a  jury,  and  the  following  verdict  returned: 
"  We,  the  jury  in  the  above  entitled  cause,  find  the  defend- 
ants (naming  them)  guilty  of  the  forcible  entry  and  detainer 
set  forth  in  tiie  complaint,  and  we  assess  the  damages  to 
plaintiff  at  five  hundred  and  fifty  dollars  ($550)  and  costs 
of  suit." 

The  Court  below  gave  the  plaintiffs  judgment  for  the  resti- 
tution of  the  premises,  and  sdso  for  the  sum  of  $1,650,  being 
treble  the  amount  of  damages  stated  in  the  verdict. 

The  only  averment  in  the  complaint  of  damage  to  the 

})Iaintiffs  is  the  following:  ''That  by  reason  of  said  acts  of 
orcible  entry  and  forcible  detainer,  as  above  set  forth,  plain- 
ti&  have  been  injured  in  their  credit  and  circumstances,  and 
have  suffered  ^eat  bodily  and  mental  pain  and  anguish,  to 
their  damage  m  a  large  sum  of  money — to-wit,  in  the  sum  of 
five  thousand  dollars  ($5,000)."  There  does  not  appear  to 
have  been  any  demurrer  to  tne  complaint,  and  the  question 
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therefore  is  whether  the  allegation  quoted  is  sufficient  to 
support  the  judgment  in  so  far  as  it  awards  to  the  plaintiff 
sixteen  huhdred  and  fifty  dollars  as  damages. 

The  statute  provides  that  **the  jury,  or  the  Court  if  the 
proceeding  be  tried  without  a  juiy,  shall  also  assess  the 
damages  occasioned  to  the  plaintiff  by  any  forcible  entry,  or 
by  any  forcible  or  unlawful  detainer,  alleged  in  the  complaint 
and  proved  on  the  trial,  and  find  the  amount  of  any  rent  due 
if  the  alleged  unlawful  detainer  be  after  default  in  the  pay- 
ment of  rent;  and  the  judgment  shall  be  rendered  against  the 
defendant  guilty  of  the  forcible  entry,  or  forcible  or  unlawful 
detainer,  for  three  times  the  amount  of  the  damages  thus 
assessed,  and  the  rent  found  due." 

"The  damages  occasioned  to  the  plaintiff,"  spoken  of  in 
the  statute  as  authoriised  to  be  assessed,  are  such  only  as  are 
the  natural  and  proximate  result  of  the  forcible  entry  or 
forcible  or  unlawful  detainer,  as  the  case  may  be.  In  Sec- 
tion 256,  2  Greenleaf  on  Evidence,  it  is  laid  down  as  a  rule 
applicable  to  all  damage  that  "the  damage  to  be  recovered 
must  always  be  the  natural  and  ^proodmaJte  consequence  of  the 
act  complained  of;"  and  in  Section  268,  Id,,  that  "in  the 
proof  of  damages  both  parties  must  be  confined  to  the  prtn- 
cipal  transaction  complained  of,  and  to  its  aJttendaid  circum- 
stances and  natural  remUs.""  In  Kotoer  vs.  Gluck,  33  Cal.  401, 
it  was  held  that  damage  sustained  by  the  landlord  to  prop- 
erty adjoining  the  demised  premises,  in  consequence  of  the 
tenant  holding  over,  cannot  be  recovered  in  an  action  for  an 
unlawful  detainer.  And  in  Hicks  vs.  Herriny,  17  Cal.  566, 
the  rule  as  stated  by  Mr.  Greenleaf  is  recognized  and  ap- 
proved— namely,  that  the  damages  must  be  limited  to  the 
natural  and  proximate  result  of  the  injury. 

The  damages  claimed  in  the  complaint  in  this  case  are 
such  only  as  resulted  to  the  plaintiffs  from  injury  to  "their 
credit  and  circumstances,"  and  such  as  they  sustained  by 
reason  of  "  great  bodily  and  mental  pain  and  anguish." 

In  our  opinion,  an  averment  of  damages  sustained  from 
these  causes  does  not  sustain  a  judgment  awarding  to  the 
plaintiffs  damages  occasioned  them  by  the  forcible  entry  and 
detainer. 

It  results  that  the  Court  below  erred  in  entering  judgment 
against  the  defendants  in  favor  of  plaintiffs  for  the  sum  of 
$1,650,  and  that  that  portion  of  tne  judgment  should  be 
reversed  and  vacated,  and  that  in  all  other  respects  the  judg- 
ment should  be  affirmed. 

So  ordered. 

We  concur:    McKinstry,  J.,  McKee,  J. 
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Depabtment  No.  1. 


[Filed  October  5,  1880.] 

No.  7060. 

SAMUEL  McCONKY,  Petitioner, 

vs. 

SUPERIOE  COUKT  OF  ALAMEDA  COUNTY  and  W. 

E.  GEEEN,  ONE  OP  the  Judges  thereof,  Eespondents. 

Afpbai. — Ukdbbtakino.  In  an  appeal  from  a  Justice's  or  Police  Conrt, 
where  two  separate  and  distinct  undertakings  are  contemplated,  one 
for  costs  and  the  other  for  a  stay  of  execution,  the  former  is  essential 
for  the  purposes  of  appeal,  and  the  latter  is  not. 

Petition  for  writ  of  prohibition. 

Ctirtis  H.  Lindlet/y  for  petitioner. 

MoKinstry  J.,  delivered  the  opinion  of  the  Court: 

Section  978  of  the  Code  of  Civil  Procedure  provides :  '*  An 
appeal  from  a  Justice's  or  Police  Court  is  not  effectual  for 
any  purpose  unless  an  undertaking  be  filed  with  two  or  more 
sureties,  in  the  sum  of  one  hundred  dollars,  for  the  payment 
of  the  costs  on  appeal,  or,  if  a  stay  of  proceedings  be  claimed, 
in  a  sum  equal  to  twice  the  amount  of  the  judgment,"  etc. 
Hie  word  "or"  in  the  foregoing  extract  is  to  be  read  "and." 
This  is  made  manifest  from  the  circumstance  that  the  condi- 
tion and  penalty  of  the  undertaking  provided  for  in  the  first 
clause  are  different  from  those  required  to  be  inserted  in  the 
undertaking  provided  for  in  the  second  clause;  as  also  from 
the  language  subsequently  employed  in  the  same  section. 
The  provision,  **  A  deposit  of  tne "^amount  of  the  judgment, 
including  all  costs,  appealed  from  *  *  *  is  equivalent 
to  the  fihng  of  tJie  undertaking,"  evidently  applies  to  an  un- 
dertaking conditioned  that  appellant  will  pay  the  amount  of 
a  money  judgment  appealed  from,  including  costs  in  the 
lower  Court,  and  not  to  an  undertaking  given  to  secure  re- 
spondent his  costs  in  the  appellate  Court.  The  latter  under- 
taking is  a  pre-requisite,  without  which  no  effectual  appeal 
is  taken.  ' 

Section  979  provides:  "If  an  execution  be  issued,  on 
filing  the  undertaking  staying  proceedings,  ^he  Justice  or 
Judge  must  by  order  direct  the  office^  to  stay  all  proceedings 
on^e  same.'"  This  section  clearly  indicates  that  an  appeal 
may  be  taken  without  an  undertaking  to  stay  proceedings,  and 
that  two  separate  and  distinct  undertakings  are  contemplated. 
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It  may  be  that  both  undertakings  may  be  included  in  one  in- 
strument, but  the  Superior  Court  has  no  jurisdiction — ^be- 
cause  the  appeal  "is  not  effectual  for  any  purpose" — ^ontil 
the  undertakmg  for  costs  in  the  appellate  Court  has  been 
filed  in  the  Justice's  Court.  A  further  analysis  of  the  statute 
strengthens  this  view.  Whether  a  proper  undertaking  for 
the  pajment  of  costs  on  appeal  may  be  substituted  in  the 
Superior  Court  for  one  insumdenb  inform  filed  with  the  Jus- 
tice, is  not  a  question  whicn  the  exigences  of  this  case  de- 
mand of  us  to  decide. 

The  demurrer  to  the  petition  must  be  overruled,  and  it  is 
so  ordered. 

And  inasmuch  as,  by  stipulation  between  counsel,  it  was 
so  agreed  in  case  the  demurrer  shotdd  be  overruled,  it  is 
ordered  and  adjudged  that  all  proceedings  in  said  Superior 
Court  of  Alameda  County  in  the  action  of  T.  H.  laaoux  ys. 
Samuel  McGonky  be  arrested,  and  that  the  said  Superior 
Court,  and  the  Judge  thereof,  do  desist  and  refrain  from  any 
and  aU  further  proceedings  in  the  aforesaid  action. 

We  concur:    Boss,  J.,  McEee,  J. 


Depabtment  No.  2. 


[Filed  October  7,  1880.] 
No.  7280. 

G.  W.  PUKDT,  PETmoNBB, 

ys. 
E.  H.  SINTON,  Kespondent. 

Robert  Ash,  for  petitioner. 

Alfred  Clarke  and  Hammmui  dk  WrigJU,  for  respondent. 

Petition  for  writ  of  mandate. 

By  the  Court: 

The  defendant  has  filed  a  demurrer  to  the  plaintiff^s 
amended  petition.  The  original  petition  was  demurred  to, 
and  the  demurrer  sustained.  (Vide  opinion  filed  August  17, 
1880.)  We  think  that  the  amended  petition  is  obnoxious  to 
the  same  objections  as  the  original,  to  which  we  sustained  a 
demurrer  on  the  gi-ound  that  it  did  iiot  state  facts  sufficient 
to  entitle  thS'  plaintiff  to  the  writ  prayed.  The  demurrer 
to  the  amended  petition  is  therefore  *^sustained,  and  it  is 
ordered  that  the  proceeding  be  and  the  same  is  hereby  dis- 
missed. 
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In  the  Circuit  Court  of  the  United  States 

Of  the  Ninth  Judicial  Cibouit,  in  and  for  the  District 
OF  California. 


No.  1867. 
RECLAMATION  DISTRICT  No.  108 

TS.  • 

GEORGE  HAGAR. 

1.  Dus  Pbociss  of  Law.  Whenyever,  by  the  laws  of  the  State,  a  tax  or 
asfiesBment  is  imposed  upon  properly  for  public  uses,  whether  for  the 
whole  State  or  a  limited  portion  of  it,  and  those  laws  provide  a  mode 
of  contesting  the  charge  thus  imposed  by  suit  in  the  ordinary  Courts 
of  the  State,  with  notice  to  the  person,  the  judgment  in  such  pro- 
ceeding cannot  be  said  to  deprive  the  owner  of  his  property  without 
due  process  of  law. 

8.  Saiii.  The  statute  of  California  authorizing  the  reclamation  of  swamp 
lands,  and  the  assessment  of  the  expenses  upon  the  lands  benefited, 
and  collection  thereof  by  a  civil  suit  in  the  ordinary  Courts  of  the 
State  to  enforce  the  lien  against  the  land,  does  not  violate  that  pro- 
vision of  the  national  Constitution  providing  that  no  State  shall 
**  deprive  any  person  of  *  *  *  property  without  due  process  of 
law." 

3.  XJnsquaij  AsssssantNTs  not  necessabily  Void.    The  reclamation  statute 

of  Califoi-nia  seems  to  require  the  assessment  to  be  made  proportion-  • 
ate  to  the  benefits  which  will  result  from  the  work;  but  if  not  strictly 
so  made,  it  violates  no  provision  of  the  Constitution  of  the  United 
States,  or  of  the  State  of  California. 

4.  Statb   Statutes — Authobitativb   Construction.    The   construction  by 

the  highest  Court  of  a  State  of  a  State  Constitution  or  statute  which 
does  not  trench  upon  any  of  the  powers  of  the  National  Government, 
or  upon  any  right  protected  by  the  Constitution  of  the  United  States, 
is  authoritative  and  conclusive  in  the  National  Courts. 

5.  Impaibino  Oblioation  of  Contbact.    The  statute  of  California  provid- 

ing for  the  .reclamation  of  swamp  lands  impairs  no  contract  between 
the  United  States  and  the  State  of  California,  nor  of  the  State  of  Califor- 
nia and  purchasers  of  swamp  lands,  nor  any  contracts  of  owners  of 
hinds  held  under  Mexican  grants  or  other  patents  from  the  United 
States,  nor  of  any  contract  found  in  the  charter  or  by-laws  of  Kecla- 
mation  District  No.  108. 
6*  Conr  AssEasicxNT — Oblioation  of  Contbact.  Authorizing  the  assess- 
ment to  be  collected  in  coin,  where  the  indebtedness  of  the  Bcclama- 
tion  District  for  reclaiming  the  land  might  be  paid  in  other  lawful 
money,  does  not  impair  the  obligation  of  a  contract. 

7.  Statuti  of  Limitations.    The  owner  of  the  land  is  not  in  a  position  to 

set  up,  as  a  defense  to  an  action  to  recover  the  assessment,  the  fact 
that  a  portion  of  the  indebtedness  of  the  Reclamation  District  for 
.  reclaiming  the  land,  payable  out  of  the  assessment  when  collected,  is 
barred  by  the  Statute  of  Limitations. 

8.  CoomKL  Fees  a  Pbopeb  Chaboe.'    Counsel  may  be  employed,  in  the 

sound  discretion  of  the  officers  of  the  Keclamation  Districl,  to  aid  the 
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District  Attorney  of  the  conniy  in  prosecuting  actions  to  collect  the 
assessments,  notwithstanding  the  fact  that  the  statute  makes  it 
the  duty  of  the  District  Attorney  to  prosecute  such  actions;  and  the 
reasonable  fees  of  counsel  so  employed  are  properly  a  part  of  the 
"  incidental  expenses  '*  which  the  statute  authorizes  to  be  paid  out  of  the 
fund  raised  by  the  assessment. 

9.  Beoiamation  at  Expense  of  Land.     Under  the  Constitution  of  Cal- 

ifornia the  Legislature  has  power  to  authorize  the  formation  of  Becla- 
mation  Districts  for  the  reclamation  of  swamp  lands  at  the  expense 
of  the  lands  reclaimed  and  benefited. 

10.  Same.    The  Legislature  also  has  power  to  include  in  such  Reclamation  Dis- 

tricts to  be  so  reclaimed,  swamp  lands  derived  under  Mexican  grants,  as 
well  as  those  derived  Uirdngh  the  State  under  the  Act  of  Congress 
granting  to  Arkansas  and  other  States  the  swamp  lunds  situated  within 
their  limits. 

11.  The  Foweb  to  Beclaim  Swavp  Lands  is  not  derived  from  the  Arkan- 

sas Act;  and  there  is  no  contract  in  that  Act,  express  or  implied,  on 
the  part  of  the  State,  that  it  will  not  reclaim  other  swamp  lands,  or 
that  it  will  limit  the  expense  of  reclaiming  the  swamp  Uuids  of  the 
State  to  the  proceeds  of  the  sales  of  the  lands  derived  under  that  Act. 

12.  The  Swamp  Lands  held  undeb  Mexican  Grants,  as  well  as  those  de- 

rived under  the  Arkansas  Act,  are  included  in  the  provisionB  of  the 
Act  of  1868,  and  of  the  Political  Code  authorizing  the  reclamation  of 
swamp  lands. 

A.  G.  Adams,  F.  K  Baker,  and  W,  B.  Treadtodl,  tot 
plaintiff. 

W.  (7.  Belcher  and  /.  S.  Bdcher,  for  defendant. 

Sawyer,  Circuit  Judge : 

The  first  point  made  against  the  validity  of  these  proceed- 
ings, and  elaborately  argued,  is  disposed  of  by  the  Supreme 
Court  of  the  United  States  in  Davidson  vs.  Jyew  Orleans,  96 
U.  S.  97,  in  which  it  is  held  that  *'  whenever,  by  the  laws  of 
a  State  or  by  State  authority,  a  tax,  assessment,  servitude, 
or  other  burden  is  imposed  upon  property  for  public  uses, 
whether  it  be  for  the  whole  State  or  of  some  more  limited 
portion  of  the  communitv,  and  tfiose  laws  provide  for  a  mode 
of  confirming  or  contesting  the  charge  thus  imposed  in  the 
ordinary  Courts  of  justice,  with  such  notice  to  the  person,  or 
such  proceeding  in  regard  to  the  property  as  is  appropriate 
to  the  nature  oi  the  case,  the  judgment  in  such  proceeding 
cannot  be  said  to  deprive  the  owner  of  his  property  without 
due  process  of  law,  however  obnoxious  it  may  be  to  other 
objections.  *  *  *  It  is  not  possible  to  hold  that  a 
party  has,  without  due  process  of  law,  been  deprived  of  his 
property,  when,  as  regards  the  issues  affecting  it,  he  has,  by 
the  laws  of  the  State,  a  fair  trial  in  a  Court  of  justice,  ac- 
cording to  the  modes  of  proceeding  applicable  to  such  a 
case."  With  reference  to  tnat  case  the  Court  further  ob- 
serves: '*  Before  the  assessment  cotdd  be  collected  or  be- 
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come  effectual,  the  statute  required  that  the  tableau  of 
assessments  should  be  filed  in  the  proper  District  Court  of 
the  State;  that  personal  service  of  notice,  with  reasonable 
time  to  object,  snould  be  served  on  all  owners  who  were 
known  and  within  reach  of  process,  and  an  advertisement 
made  as  to  those  who  were  unknown  or  could  not  be  found. 
This  was  complied  with;  and  the  party  complaining  then  ap- 
peared, and  had  a  full  and  fair  hearing  in  tne  Court  of  the 
nrst  instance,  and  afterwards  in  the  Supreme  Court.  If  this 
be  not  due  process  of  law,  then  the  taords  can  have  no  definite 
meanvig  as  used  in  the  Constitution.''     {Id.  105.) 

So  in  this  case,  no  property  can  be  taken  from  the  party 
except  upon  a  judgment,  after  a  full  hearing  in  a  suit  to  re- 
cover the  amount  of  the  assessment,  in  which  the  legality  of 
all  the  proceedings  is  contested  and  adjudged.  That  is  the 
very  purpose  of  tne  present  suit,  and  we  are  now  engaged  in 
ascertaining  the  validity  or  non-validitr  of  the  assessment  in 
the  regular  course  of  due  process  of  law.  The  assessment 
does  not  take  the  propertv;  it  is  only  taken  in  pursuance  of 
the  judgment  after  a  lull  hearing.  The  case  cited  is  conclu- 
sive on  the  point. 

The  second  point  relied  on  by  the  defense  is,  that  the  as- 
sessment was  made,  and  the  law  authorized  it  to  be  made, 
without  regard  to  any  known  or  just  principle  of  apportion- 
ment, or  equality  of  burden  or  apportionment. 

I  do  not  understand  it  to  be  claimed  that  it  was  not  made 
in  accordance  with  the  statutory  provisions  in  Section  33 
and  other  sections;  btit  it  is  claimed  that  the  statute  itself 
is  unconstitutional  and  void  on  the  grounds  indicated.  I  am 
not  prepared  to  say  that  the  statute  does  not  req[uire  the 
assessment  to  be  so  made  as  to  have  some  just  relation  to  the 
benefits  resulting  from  the  improvement.  The  provision  is, 
that  the  Commissioners  "  shall  jointly  view  and  assess,  upon 
each  and  every  acre  to  be  reclaimed  or  benefited  thereby,  a 
tax  proportionate  to  the  whole  expense,  and  to  the  heneM  which 
wiU  result  from  such  works.''  (Sec.  33.)  This  certainly  seems 
to  rec|uire  an  apportionment  according  to  benefits.  But  sup- 
pose it  does  not  require  the  apportionment  to  be  strictly  m 
all  particulars  in  accordance  with  the  benefits,  then  this 
point  presents  a  question  of  constitutional  law  arising  under 
the  State  Constitution;  and  the  decisions  of  the  Supreme 
Court  of  the  State  upon  such  questions  are  conclusive  upon 
this  Court  when  they  do  not  trench  upon  any  of  the  rights 
protected  by  the  Constitution  of  the  United  States.  (Houses 
vs.  Contra  Uosta  Water  Company,  5  Saw.  287;  Wolkei*  vs.  State 
Harbor  Com.,  17  Wal.   650;  Bailey  vs.  Magwire,  ^2  Id.  230; 
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South  Ottawa  vs.  Perkins,  4  Otto,  260;  State  R.  B.  Tax  cases,  2 
Otto,  576;  lairfidd  vs.  GaUatin  Co.,  10  Otto,  47.)  In  David- 
son  vs.  New  Orleans,  the  Supreme  Court  says  :  "It  is  said 
that  plaintiff's  property  had  been  previously  assessed  for  the 
same  purpose,  and  the  assessment  paid.  If  this  be  meant 
to  deny  the  right  of  the  State  to  tax  or  assess  property  twice 
for  the  same  purpose,  we  know  of  no  provision  m  the  Fed- 
eral Constitution  which  forbids  this,  or  which  forbids  unequal 
taxation  by  the  States.''  (6  Otto,  106.)  The  question,  tnen, 
rests  upon  the  State  Constitution  as  construed  hj  the  highest 
Court  of  the  State,  and  those  decisions  are  against  the  de- 
fendant. This  very  point  seems  to  me  to  be  determined  in 
Hagar  vs.  Supervisors  of  Yoh  County  (arising  under  this  same 
Act),  47  Cal.  234r-5;  Burnett  vs.  Mayor  of  Sacn^araento,  12  Gal. 
76;  Emery  y^.  S,  F.  Gas  Co.,  28  Cal.  345;  and  subsequent 
cases  affirming  it  settle  this  question  in  this  State. 

The  next  point  relates  to  impairing  the  obligation  of  a 
contract.  I  am  unable  to  find  any  contract,  either  between 
the  United  States  and  California,  or  the  United  States  and 
her  patentees  or  grantees,  or  between  the  State  of  California 
and  purchasers  from  her,  or  grantees  of  the  United  States, 
the  obligation  of  which  is  impaired  by  the  law  authorizing 
the  assessment  fn  question.  Nor  do  I  think  there  is  any 
contract  found  in  the  charter  of  the  Beclamation  District,  the 
obligation  of  which  could  be  impaired,  within  the  meaning 
of  the  Constitution,  by  reason  of  the  fact  that  the  assess- 
ment was  levied  in  violation  of  the  provisions  of  Section  7 
of  the  By-laws,  which  provides  that*  "the  trustees  shall 
allow  no  indebtedness  to  accrue  in  excess  of  the  amount  of 
assessment  levied."  A  similar  question  seems  to  have  been 
raised  in  Davidso7i  vs.  New  Orleans,  and  overruled  by  the 
State  Court,  which  ruling  was  sustained  by  the  Supreme 
Court  of  the  United  States.  Says  the  latter  Court:  "If  the 
Act  under  which  the  former  assessment  was  made  is  relied 
on  as  a  contract  against  further  assessments  fm*  the  same  p^ir- 
pose,  we  concur  with  the  Supreme  Court  of  Louisiana  in 
oeing  unable  to  discover  such  a  contract."     (6  Otto,  106.) 

In  case  the  first  assessment  proves  insufficient  to  pay  the 
expenses  of  a  reclamation  once  inaugurated,  the  statute  itself 
authorizes  a  second  assessment  to  be  made  to  make  up  the 
deficiency;  and  the  Supreme  Court,  in  one  of  the  cases  aris- 
ing under  this  Act  already  cited,  holds  such  second  assess- 
ment under  the  Act  to  be  valid,  notwithstanding  the  provi- 
sion in  the  by-laws  now  under  consideration. 

In  my  judgment,  the  authorizing  the  assessments  to  be 
collected  in*  gold  coin  did  not  impair  the  obligation  of  any 
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ooniraot.  The  States  are  authorized  to  require  taxes  and  as- 
sessments to  be  collected  in  coin  if  deemed  expedient. 
(Lane  County  vs.  Oregon.  7  Wal.  73.)  Gold  coin  is  lawful 
money  of  the  country,  and  is  legal  tender  in  payment  of 
debts.  The  statute  itself  makes  no  distinction  between  it 
and  other  lawful  money  also  made  a  legal  tender. 

I  need  not  inquire  whether  Reclamation  District  No.  108 
oonld  successfully  set  up  the  Statute  of  Limitations  to  any 
{portion  of  its  inaebtedness.  The  defendant  is  not  in  a  posi- 
tion to  raise  the  question  as  a  defense  to  this  action.  The 
statute  might  run  against  its  patient  creditors,  while  the 
Beclamation  District  is  earnestly  and  vigorously  pressing  its 
suits  to  collect  the  assessments  in  order  to  enable  it  to  pay 
its  debts. 

The  expenses  of  collecting  the  assessment-s,  among  which  ^ 
are  proper  attorney  and  counsel  fees  in  prosecuting  suits  for 
their  recoverjr,  are,  in  mj  judgment,  proper  "incidental  ex- 
penses," within  the  meaning  of  the  statute,  to  be  paid  out  of 
the  funds  raised;  and  the  fact  that  the  statute  makes  it  the 
duty  of  District  Attorneys  to  prosecute  such  actions,  does 
not  prevent  the  employment  of  other  counsel,  in  the  sound 
discretion  of  the  officers  of  the  District,  in  proper  cases 
to  aid  in  the  litigation.  (Smith  vs.  Sacramento,  13  Cal.  532; 
HorrMower  vs.  Duden,  35  CaJ.  668-9.)  This  identical  point 
is  said  in  complainant's  brief ^  and  not  denied  by  defendant, 
to  have  been  decided  by  the  Supreme  Court  of  California, 
December  29,  1879,  in  three  cases — Reclamuiion  District  No. 
108  vs.  JERckock,  Same  vs.  Howell,  and  Sam/e  vs.  Howell  et  al. 
It  so,  tiie  determination  is  authoritative. 

The  Supreme  Court  of  California  have  settled  the  question 
that,  under  the  Constitution  of  California,  the  Legislature  has 
IM>wer  to  authorize  the  formation  of  districts  for  the  reclama- 
tion of  swamp  lands  within  the  State,  at  the  expense  of  the 
lands  so  reclaimed.  (Hagar  vs.  Sup.  Yolo  Co.,  47  Cal.  223; 
People  YS.  Hagar,  52  Cal.  171;  People  vs.  Reclamation  Dia- 
Mdt  No.  108,  53  Cal.  348;  Deanvs.  Davis,  51  Cal.  407.)  This 
being  established,  I  have  no  doubt  of  its  authority  to  in- 
clude swamp  lands  which  are  derived  under  Spanish  grants, 
or  under  any  other  patent  from  the  United  States,  as  well  as 
those  derived  through  the  State  under  the  Arkansas  Act 
granting  the  swamp  lands  to  the  several  States  in  which  they 
are  situated. 

The  power  to  reclaim  at  the  expense  of  the  lands  no  more 
depends  upon  the  source  from,  or  channel  through,  which 
the  title  came,  than  the  power  to  authorize  the  improvement 
of  the  streets  of  a  city  at  the  expense  of  the  adjoining  prop- 
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erty.  There  is  no  contract  that  lands  patented  by  the  United 
States  upon  grants  to  purchasers,  or  derived  from  Mexican 
grants  and  protected  by  the  treaty,  shall  be  exempt  from  the 
burdens  imposed  upon  other  property  under  the  police  or 
the  taxing  powers  of  the  State.  The  State  does  not  derive 
its  power  to  reclaim  swamp  lands  from  the  Arkansas  Act; 
nor  does  it  contract  by  that  Act  not  to  reclaim  other  swamp 
lands,  or  to  limit  the  expense  of  reclaiming  to  the  proceeds 
of  sales  of  those  particular  lands.  Its  power  to  reclaim  is 
wholly  independent  Of  the  provisions  of  that  Act.  By  ac- 
cepting the  grant  it  may  have  imposed  upon  itself  the  duty 
to  reclaim  the  lands  granted,  but  it  thereby'  in  no  way 
limited  its  power  derived  from  other  sources  to  reclaim  those 
or  any  other  lands.  The  several  swamp  land  cases,  already 
cited,  arising  under  the  Act  in  question,  also  decide  that  the 
Legislature  has  power  to  include  lands  held  under  Mexican 
grants  in  reclamation  districts. 

The  point,  that  conceding  the  power  of  the  Legislature  to 
include  the  lands  of  Hagar,  held  by  him  under  a  Mexican 
grant,  in  a  district  formed  for  the  purpose  of  reclamation, 
still  it  did  not  in  fact  so  include  them  by  the  Act  of  1868,  or 
the  provisions  of  the  Political  Code  in  question,  is  distinctly 
decided  against  the  defendant  by  the  Supreme  Court  of  the 
State  in  Hagar  vs.  8ud.  Yolo  Co.,  47  Cal.  223;  Peqpfe  vs. 
Hagar,  62  Cal.  172.  Tnis  being  a  construction  of  a  statute 
of  California  by  the  highest  Court  of  the  State  is  conclusive 
upon  this  Court. 

The  last  point,  that  the  assessment  is  void  because  not 
made  according  to  any  rule  of  benefits,  etc.,  has  already  been 
considered  under  another  head,  and  it  is  disposed  of  by  the 
authorities  already  cited.  (See  particularly  Hagar  vs.  Sup. 
Yolo  Co.,  47  Cal.  233-4;  P&qde  vs.  Hagar,  52  Cal.  183;  Dor 
vidson  vs.  New  Orleans,  6  Otto,  107.) 

No  other  point  appears  to  me  to  require  special  notice. 

All  the  questions  presented  in  this  case,  upon  which  there 
ever  could  have  been  grounds  for  reasonable  doubt,  are,  in 
my  judgment,  authoritatively  settled  either  by  decisions  of 
the  united  States  Supreme  Court,  or  the  Supreme  Court  of 
the  State  of  California. 

There  must  be  a  decree  for  complainant,  in  pursuance  of 
the  prayer  of  the  bill,  and  it  is  so  ordered. 

Similar  decree  in  the  three  other  oases. 

November  8,  1880. 


f mfu  €mt  ^m  §mmA 

Vol.  VI.  November  ?0,  1880.  No.  13. 

Current  Topics. 

There  ought  to  be  an  effort  made  on  the  part  of  Judges 
fliroughout  the  country  to  improve  in  the  manner  and  style  of 
writing  decisions.  Any  one  can  see,  by  picking  up  ahnost 
any  voltime  of  reports  of  the  present  day,  that  sufficient  at- 
tention, is  not  paid  to  this  subject.  Here  and  there,  it  is 
troe,  we  find  a  well-written  opinion;  but,  as  a  general  rule, 
it  is  an  irksome  task  to  read  what  Judges  have  written,  and 
in  many  cases  a  difficult  one  to  find  out  what  they  have  de- 
cided. While  it  is  important  that  a  decision  should  omit 
nothing  material,  it  is  also  important  that  it  should  contain 
nothing  immaterial.  There  is  hardly  a  case  on  the  books 
that  could  not,  by  a  master  hand,  be  made  interesting  read- 
ing matter.  The  principles  invc^yed,  as  well  as  the  facts,  in 
most  of  the  cases  which  come  before  our  Courts,  are  intrin- 
sically interesting ;  but  in  the  reports  too  often  they  are 
stated  in  such  a  rambling  and  inartistic  manner,  and  diluted 
with  so  much  irrelevant  and  immaterial  matter,  that  no  one 
cares  to  bother  with  them.  A  yery  able  writer,  on  one  occa- 
sion, excused  himself  for  a  long  document  by  remarking 
that  he  was  in  too  great  a  hurry  to  make  it  shorter.  We  fear 
that  this  is  the  trouble  with  most  of  the  Judges  throughout 
the  country.  If  they  wotdd  take  more  time  in  writing  their 
opinions,  they  would  doubtless  write  them  better,  and  cer- 
tainly much  shorter.  As  Shakespeare  said,  **  Brevity  is  the 
soul  of  wit."  As  Goethe  said, ''  Compression  marks  the  mas- 
ter hand." 


There  is  considerable  talk,  now  that  the  Legislature  is 
about  to  meet,  of  amendments  to  the  Constitution.  This  is 
a  subject  which  should  be  carefully  looked  after  by  the  pro- 
fession. 
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Supreme  Court  of  California. 

Depabtbcent  No.  2. 


[Filed  October  6,  1880.] 
No.  6803. 

WILLIAM  N.  ANDERSON  et  al.,  Appellants, 

vs. 
WM.  T.  COLEMAN,  Respondent. 

Suit  fob  MaiAciously  FBocuszNa  Wbit  op  IkjuNcriON — Statute  or  Lot- 
iTATioNB.  The  two  years  within  which  an  action  for  maUcionsly  pro- 
curing a  writ  of  injunction  may  be  brought,  begin  at  the  time  &« 
writ  was  diaeolyed. 

Appeal  from  the  District  Court  of  the  Twenty-second  Ja- 
diciai  District,  Marin  Conrity. 

i.  E.  Pratt  and  T.  H.  Hanson^  for  appellants, 
E.  B.  MaJvon  and  B.  S.  Brooks,  for  respondent. 

Mymck,  J.  delivered  the  opinion  of  the  Conrt: 

Coleman,  the  defendant  herein,  commenced  an  action 
against  Anderson  and  Dubois,  plaintiffs  herein,  to  obtam  a 
perpetual  injunction.  The  Court  allowed  a  temporary  in- 
junction, a  bond  having  been  given;  and  the  same  was  served 
on  defendants  December  29,  1874.  On  the  9th  of  March, 
1875,  on  motion  of  the  defendants  in  that  action,  after  notice, 
the  Court  made  an  order  dissolving  the  injunction.  No  ap- 
peal was  taken  from  that  order.  Subsequently  judgment 
went  for  defendants  in  that  action  on  demurrer,  which  judg- 
ment was  affirmed  on  appeal. 

This  action,  commenced  March  20,  1877,  was  not  on  the 
bond,  but  against  Coleman  for  suing  out  the  writ  maliciously 
and  without  probable  cause.  On  the  trial  the  Court  gave 
judgment  of  nonsuit,  and  plaintiffs  appealed  from  the  judg- 
ment and  the  order  denying  their  motion  for  a  new  trial. 

Twopoints  are  involved  m  the  appeal: 

1.  Was  plaintiflfs'  action  barred  by  the  Statute  of  Limita- 
tions? 

2.  Did  plaintiffs  offer  any  evidence  of  malice  ? 

The  wnt  of  injunction  was  dissolved  March  9,  1875. 
Plaintiffs'  cause  of  action,  if  they  had  any,  was  then  com- 
plete, even  if  not  perfect  when  the  writ  was  sued  out.  It 
was  not  delayed,  or  the  time  postponed,  by  the  fact  that 
Coleman  had  sixty  days  in  which  to  appeal  from  the  order 
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dissolving  the  writ.  PlaintifiEs  at  least  had  two  years,  from 
and  after  March  9,  1875,  in  whieh  to  commence  their  action. 
They  did  not  commence  it  until  March  20,  1877.  Their 
right  of  action  did  not  at  aU  depend  upon  the  subsequent 
proceedings  in  that  suit.  It  was  the  writ  that  tiiej  com- 
plained of,  and  the  force  of  that  writ  was  spent  upon  its  dis- 
solution. If  plaintiffs  ever  had  a  cause  of  action,  it  was 
barred  by  the  Statute  of  limitations.  (Sec.  339,  C.  0.  P.) 
In  our  opinion  this  disposes  of  the  case. 

Judgment  and  order  affirmed. 

I  concur:    Thornton,  J. 

OONODBRING  OPINION. 

I  concur  in  the  affirmance  of  the  judgment  and  order  of 
the  Court  below,  on  the  ground  that  the  plaintiff  has  failed 
to  show  a  want  of  probable  cause  for  suing  out  the  injunc- 
tion. The  defendant  in  this  action,  who  was  the  plain- 
tiff in  the  injunction  suit,  commenced  the  action  hj  filing  a 
complaint  upon  which  he  obtained  a  temporary  injunction. 
That  complaint  was  demurred  to,  the  demurrer  sustained,  the 
temporary  injunction  dissolved,  and  judgment  rendered  in 
iavor  of  me  defendants  in  that  action,  who  are  the  plaintiffs 
in  this. 

The  complaint  in  the  injunction  suit  is  signed  b^  coun- 
sel; and  if  it  failed  to  state  facts  sufficient  to  entitle  ike 
plaintiff  in  that  action  to  an  injunction,  he  cannot  be  held  to 
De  liable  for  maliciously  suin^  out  the  writ.  A  complaint 
contains  a  statement  of  a  plaintiff's  cause  of  action.  If  it 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action, 
it  is  not  the  plaintiffs  fault,  but  that  of  his  counsel,  that  it 
is  filed  and  process  is  issued  upon  it.  All  that  a  plaintiff  is 
required  to  do  is  to  state  fully  and  fairly  to  his  counsel  the 
facts  of  his  case.  If  upon  the  facts  so  stated  the  counsel 
commences  an  action  which  the  facts  will  not  sustam,  the 
dient  cannot  be  held  liable  on  the  ground  of  want  of  proba- 
ble cause.  The  client  relieves  himself  of  such  liabiEty  by 
making  a  full  and  fair  statement  of  the  facts  of  his  case  to 
his  counsel.  In  this  case  the  facts  stated  to  counsel  were 
embodied  in  a  complaint  signed  by  counsel,  and  they  were 
not  sufficient  to  constitute  a  cause  of  action.  There  is  noth- 
ing in  all  this  to  indicate  that  the  defendant  overstated  or 
imderstated  the  facts  of  his  case  to  his  counsel.  The  facts 
alleged  in  the  complaint  were  not  disproved.  By  demur- 
ling  to  the  complaint,  the  defendants  in  that  action  ad- 
mitted that  they  were  true.    Can  a  party  who  commences 
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an  action  by  adyice  of  counsel  upon  facts  which,  althoogti 
insufficient  to  constitute  a  cause  of  action,  are  neyertheless 
true,  be  held  liable  for  haying  commenced  it  without  proba- 
ble cause?  I  think  not.  I  do  not  think  that  the  protection 
which  the  law  giyes  to  a  party  who  fully  and  fairly  states 
the  facts  of  his  case  to  counsel  learned  in  the  law,  has  eyer 
been  inyoked  in  a  plainer  case  than  this. 

If  the  plaintiff  had  eyer  had  a  cause  of  action,  I  do  not 
think  that  the  Statute  of  Limitations  would  haye  commenced 
running  upon  it  until  after  the  final  determination  of  the 
injunction  suit.  The  sole  object  of  that  suit  was  to  obtain 
an  injunction,  and  want  of  probable  cause  for  suing  one  out 
could  not  be  established  until  it  was  finally  determined  that 
the  party  was  not  entitled  to  it.  The  case  of  suing  out  an 
attachment  which  is  an  auxiliary  writ  is  distinguishable  from 
this.  Shaspstein,  J. 


DfiPABTMENT   No.   2. 


[Filed  September  22,  1880.] 

No.  6374. 

DAVID  GHARKT,  AppbLlaot, 

ys. 

JOHN  WEENER  et  al.,  Respondents. 

Appeal  from  the  Probate  Court  of  Santa  Oruz  Oouniy. 

F.  Adarm  and  (7.  B.  Younger^  for  appellant. 
W.  D,  Story ^  for  respondents. 

By  the  Court: 

The  record  discloses  no  error  for  which  the  orders  appealed 
from  should  be  disturbed. 

There  are  a  large  number  of  exceptions  to  the  rulings  and 
instructions  of  the  Court;  but,  so  far  as  we  are  adyised,  those 
rulings  and  instructions  are  too  clearly  sustained  by  authority 
to  adnait  of  discussion  by  this  Court,  and  for  that  reason  we 
deem  it  unnecessary  to  notice  seriatim  the  numerous  points 
presented  on  behalf  of  appellant. 

Judgment  and  order  amrmed. 
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Depabtment  No.  1. 


[Filed  October  29,  1880.] 

No.  6870. 

CHARLES  ROWELL,  Respondent, 

vs. 
J.  J.  PERKINS  ET  AL.,  Appellants. 

Rfvxct  of  Modification  of  Act  CovFEBBiNa  Vested  Biohtb.  Where  an 
Act  proTiding  that  title  to  certain  State  lands  ehonld  be  vested  in 
certain  persons  npon  making  fnll  payments  therefor,  was  so  amended 
and  modified  hj  a  subsequent  Act  as  to  be  claimed  to  be  repealed: 
Held,  that  persons  who  had  conf  drmed  with  the  requirements  of  the 
first  Act  before  its  amendment  acquired  a  vested  estate,  or  at  least  a 
perfect  equity,  leaving  nothing  more  to  be  done  than  the  issuance  of 
a  patent. 

PmtGRASB  OF  State  Laitds— Act  of  Mabch  27,  1872.  The  Act  of  March 
27,  1872,  validated  every  application  to  purchase  '*  lands  from  the 
State  "  where  payments  had  been  made  in  whole  or  in  part  to  the 
Treasurer  of  the  proper  county.  It  was  broad  and  com^irehensive  in 
its  operation. 

Appeal  from  the  District  Court  of  the  Twenty-second  Ju- 
dicial District,  Mendocino  County. 

SteUon  &  HoughtoTiy  for  .respondent. 
1  homjos  B,  Bondy  for  appellants. 

IfoEiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  to  determine  a  contest  which  had  arisen 

in  the  State  Land  Office  with  respect  to  the  right  to  purchase 

certain  lands  from  the  State. 

The  cause  was  submitted  upon  an  agreed  statement,  from 

which  it  appears: 

1.  That  defendant,  J.  J.  Perkins,  on  the  3d  day  of  Sep- 
tember, 1869,  presented  to  and  filed  with  the  Survevor- 
Generid  of  the  State  an  application  to  purchase  the  land 
described  in  the  complaint.  That  the  application  was  sworn 
to  on  the  31st  dav  of  July,  1869. 

2.  That  defendant  Perkins  was,  when  he  filed  his  applica- 
tion, duly  qualified  to  make  such  application. 

3.  That  on  the  7th  day  of  August,  1869,  the  lines  of  the 
land  in  suit  were  run  by  the  proper  officers  of  the  United 
States,  and  comers  set,  and  that  such  survey  was  approved 
bv  the  United  States  Surveyor-General  of  California  on  the 
loth  day  of  October,  1869,  and  on  the  same  day  a  plat  or 
map  of  said  survey  was  filed  in  the  United  States  Land  Office 
for  the  San  Francisco  District. 

4.  That  the  land  was  listed  to  the  State  July  21,  1870. 
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5.  That  on  the  15th  day  of  January,  1870,  the  Siurveyor- 
G^neral  approved  the  application  of  defendant  Perkins. 

6.  That  on  the  9th  day  of  March,  1870,  defendant  PerlrinB 
paid  to  the  County  Treasurer  of  the  proper  county  twenty 
per  cent,  of  the  purchase  price  of  said  land,  and  interest  on 
the  balance  to  January  1,  1871. 

7.  That  on  the  7th  day  of  May,  1870,  the  Register  of  the 
State  Land  Office  issued  a  certificate  of  purchase  to  defend- 
ant Perkins,  and  at  that  time  no  other  application  for  the 
land  was  on  file. 

,8.  That  on  the  28th  day  of  July,  1873,  defendant  Boss 
filed  an  application  for  the  land,  and  afterwards  abandoned  it 

9.  That  on  the  14th  day  of  October,  1876,  defendant 
Adams  filed  an  application  and  filed  a  disclaimer  in  the  case. 

10.  That  on  the  12th  day  of  May,  1876,  plaintiff  filed  an 
application  for  the  land  in  suit  in  due  form,  and  that  he  was, 
at  ''the  time  said  application  was  made  and  filed,  fnlly 
qualified  to  make  said  application." 

11.  The  plaintiff  filed  a  protest  in  the  Surveyor-General's 
Office,  and  demanded  that  the  case  be  sent  to  the  proper 
Court  for  adjudication. 

12.  That  pursuant  to  such  demand  the  contest  was,  on  the 
27th  day  of  ^vlj,  1878,  referred  to  tiie  proper  Court. 

13.  'rtiat  on  September  21,  1878,"  the  suit  was  commenced. 

14.  That  defendant  Perkins,  prior  to  filing  the  application 
for  the  land  in  suit,  had  applied  for  more  tnan  320  acres  of 
land  in  lieu  of  the  16th  and  36th  sections,  and  prior  to  June 
1,  1872,  and  received  certificates  of  purchase  for  such  land. 

In  his  points  appellant  says :  ''  The  application  of  defend- 
ant Perkins  was  attacked  in  the  Court  below  upon  the  ground 
of  an  alleged  defect  in  the  affidavit.  We  submit  the  affidavit 
was  substantially  as  required  by  the  statutes  and  in  the  exact 
form  prepared  by  the  Register,  as  provided  in  Section  16" 
(of  the  Act  of  March  28,  1868;  Statutes  1867-«,  p.  507). 
The  fact  is  undisputed,  however,  that  the  affidavit  did  not 
state  that  the  applicant  desired  to  purchase  the  land,  and 
did  not  contain  a  description  of  the  land.  The  locieition  and 
entry  were  therefore  invalid.  IHildebrandy^,  Stewart^  41  Oal. 
387.) 

It  is  urged  bv  the  appeUant  that  the  defect  in  the  M)plica- 
tion  wafl  cured  by  the  Act  of  March  24, 1870.  (Stats.  1869-70, 
p.  352.)  The  first  section  of  the  Act  reads:  "AU  applica- 
tions heretofore  made  for  the  purchase  of  lands  belongmg  to 
this  State,  under  the  provisions  of  an  Act  entitled  'An  Act  to 
provide  for  the  management  and  sale  of  lands  belonging  to 
the  State,'  approved  March  28,  1868,  where  there  are  not  two 
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or  more  applicants  for  the  purchase  of  the  same  lands,  or 
conflicts  between  claimants,  shall  be  held  good  and  valid, 
although  the  affidavits  on  which  such  applications  are  based 
may  not  be  in  compliance  with  the  provisions  of  said  Act 
either  in  form  or  suostance." 

The  evident  purpose  of  the  Act  was  to  cure  the  defect  when 
previous  applications  to  purchase  had  been  accompanied  by 
an  msufficient  affidavit.  The  defendant  is  right,  therefore, 
in  claiming  that  his  application  should  be  treated  as  if  it  had 
been  accompanied  by  the  proper  affidavit.  If,  for  other 
reasons,  he  acquired  no  right  oy  virtue  of  his  application, 
they  are  to  be  considered  separately.  If  the  application  was 
good  in  other  respects,  the  Act  of  1870  made  the  affidavit 
sofficient.  It  legalized  the  application  so  far  as  the  affidavit 
is  concerned,  (vopp  vs.  Hainngton^  47  Oal.  236;  Wamier  vs. 
Smers,  63  Cal.  90.) 

It  is  claimed  by  respondent  that  defendant  Perkins  failed 
to  make  payment  of  twenty  per  cent,  and  interest,  as  required 
by  the  provisions  of  Sections  23  and  51  of  the  Act  of  1868, 
and  that  those  provisions  are  mandatory.     In  support  of  this 
position,  respondent  cites  Eckhart  vs.  GampbeU,  39  Oal.  266; 
Carpenter  vs.  Sargent,  41  Oal.  557,  and  Keema  vs.  Doherty,  61 
Cal.  3.     In  Eckhart  vs.  GampbeU  it  was  held  that  an  applicant 
who  failed  to  pay  the  twenty  per  cent,  within  fifty  days  might 
be  considered  bv  the  Surveyor-General  as  having  abandoned 
his  exclusive  right  to  purchase^  and  that  such  failure  justified 
the  officer  in  issuing  a  new  certificate  to  another  applicant. 
Carpenter  vs.  Sargent  denied  that  a  Counir  Treasurer  could 
be  compelled  by  mandamus  to  accept    the    amount  of    a 
first  payment  tendered  after  the  period  prescribed  by  the  Act 
of  1863  (Stats.  1863,  p.  691,  Sec.  1),  but  was  justified  in 
treating^the  proposed  purchase  as  abandoned.    In  Keema  vs. 
Doherty^  however,  it  was  explicitly  held  that  if  a  Treasurer 
receives  money  after  the  expiration  of  thirty  days,  within 
which  the  first  payment  is  required  to  be  made  upon  the  pur- 
chase of  swamp  ianck,  the  entry  is  void,  and  the  land  open  to 
location  by  another.      We  can  conceive  of  no  distinction 
based  upon  the  difference  in  the  charactes  of  the  lands — the 
statute  oeing  substantially  the  same  with  reference  to  the  ne- 
CGBsitj  of  making  the  first  payment  within  a  limited  time. 
The  Act  of  April  4,  1870,  amendatory  of  the  statute  of  1868, 
and  containing  the  clause  that  in  case  of  a  failure  to  make 
the  first  payment  within  the  thirty  days,  the  land  "  shall  re- 
vert to  the  State,  and  the  survey  and  location  become  null 
and  void,"  is  merely  declaratory  of  the  sense  of  the  statute 
as  previously  construed. 
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Appellant  claims,  howeyer,  that  the  delinquency  was  cured 
by  the  Act  of  March  27,  1872.     (Stats.  1871-2,  p.  ^87.) 

Defendant  Perkins  (appellant)  filed  his  application  Sep- 
tember 3,  1869,  and  this  was  approved  by  the  Surveyor- 
General  January  15,  1870.  On  the  9th  day  of  March,  1870, 
appellant  paid  to  the  proper  County  Treasurer  twen^  per 
centum  of  the  purchase  price;  and  May  7, 187U,  the  Hegister 
issued  a  certificate  of  purchase  to  him. 

The  fibrst  section  of  the  Act  last  above  referred  to  is  as  fol- 
lows: 

''  When  Implication  has  been  made  to  purchase  lands  from 
this  State,  and  payment  made  to  the  Treasurer  of  the  proper 
county  for  the  same,  in  whole  or  in  part,  and  a  certificate  of 
purcliase  or  patent  has  been  issued  to  the  applicant,  the  title 
of  the  State  to  said  lands  is  hereby  vested  in  said  applicant, 
or  his  assigns,  upon  his  making  full  payment  therefor;  pro- 
vided, that  no  otner  application  has  been  made  for  the  pur- 
chase of  the  same  lands  prior  to  the  issuance  of  said  certificate 
of  purchase;  provided  further,  that  this  Act  shall  not  apply 
to  school  lands,  except  to  the  amount  of  ^three  hundred  and 
twenty  acres  to  any  One  purchaser." 

It  is  argued  by  respondent  that  this  law  has  no  application, 
because,  under  it,  the  applicant  acquires  a  vested  rig^ht  onlj 
^'upon  his  making  full  payment  tnerefor."  But  this,  as  it 
seems  to  us,  suggests  an  error  as  to  the  construction  of  the 
statute.  It  is  true  the  words  are  used,  ''the  title  of  the 
State  to  said  lands  is  hereby  vested  in  said  applicant^  or  his 
assigns,  upon  his  making  fuU payment  therefor,''  Payment  to 
whom  ana  when  ?  We  must  resort  to  the  general  law  to  as- 
certain. In  Yoakum  vs.  Brower,  62  Cal.  373,  it  was  held  that 
the  Act  of  March  27,  1872,  validated  the  cert^icate  of  purchase, 
and  gave  to  the  holder  of  such  certificate  the  title,  or  a  right 
to  demand  the  patent  as  evidence  of  title,  upon  full  payment. 

It  is  asserted  by  respondent  that  the  first  section  of  the 
Act  of  March  27,  1872,  was  repealed  by  the  first  section  of 
the  Act  of  April  1,  1878.  (Stats.  1877-8,  p.  914.)  The  first 
section  of  the  last  Act  reads: 

''  Section  1  of  said  Act  is  hereby  amended  so  as  to  read  as 
follows:     Section  1.  When  application  has  been  made  to 

?urchase  lands  from  this  State,  and  payment  made  to  the 
"reasurer  of  any  county  of  this  State,  in  whole  or  in  part, 
and  a  certificate  of  purchase  or  a  patent  has  been  issued  to 
the  applicant,  the  title  of  the  State  to  said  lands  is  hereby 
vested  in  said  applicant,  or  his  assigns,  upon  his  making  ftui 
payment  therefor;  provided,  that  no  other  application  has 
peen  made  for  the  purchase  of  the  same  lands  prior  to  the  is- 


The  Paoifio  Coast  Law  Journal.  506 

snance  of  said  certificate  of  purchase;  provided  fur th&r,  that 
this  Act  shall  not  apply  to  school  lands,  except  to  the  amount 
of  three  hundred  and  twenty  acres  to  any  one  purchaser,  nor 
shall  it  be  construed  to  remedy  any  defect  in  any  application, 
or  the  issuing  of  any  certificate  other  than  that  oi  payment 
in  the  wrong  county,  nor  otherwise  to  conflict  with  or  limit 
the  provisions  of  the  Act  hereby  amended." 

The  last  proviso,  by  its  terms,  declares  that  the-  Act  shall 
not  be  construed  "to  conflict  with  or  limit  the  provisions  of 
the  Act  hereby  amended." 

It  is  not  necessary  to  inquire  whether,  with  respect -to  ap- 

fhcfttions  made  after  the  Act  of  1872  took  effect,  the  Act  of 
878  remedied  any  defect  *'  other  than  that  of  payment  in  the 
wrong  county."  it  would  be  a  grave  question  whether  the 
Legislature  had  power  to  deprive  those  whose  applications 
had  been  cured  by  the  Act  of  1872  of  their  right — ^perhaps 
vested—'io  purchase  on  making  **full  payment."  It  is 
enough  to  say  that  the  Legislatrare  has  not  attempted  to  em- 
ploy that  pjower.  On  the  contrary,  it  has  recognized  and 
protected — ^if  express  protection  was  necessary — ^the  rights  of 
such  persons.  The  clause  that  the  Act  (of  1878)  shall  not 
"  conflict  with  nor  limit  the  provisions  of  the  Act  amended" 
(except  so  far  as  the  confirmation  of  applications  in  cases 
where  the  payment  had  been  made  to  tne  wrong  Treasurer 
might  be  construed  to  make  a  conflict),  we  take  to  be  the 
equivalent  of  a  declaration  that  the  Act  of  1872  shall  continue 
in  full  |orce  and  operation  as  curative  of  the  applications  to 
which  it  had  reference — ^to-wit,  those  made  prior  to  its  pas- 
sage, where  part  or  full  payment  had  been  made  to  the  proper 
treasurer. 

From  what  has  been  said  it  sufficiently  appears  that  de- 
fendant— who  made  first  payment  in  the  proper  county — ^has, 
by  virtue  of  the  Act  of  1872,  acquired  a  right  to  complete  his 
purchase  in  the  Land  Office,  even  if  the  lands  he  applied  for 
were  not  the  property  of  the  State,  or  were  not  subject  to  lo- 
cation or  disposition  when  he  filed  his  application.  It  might 
be  admitted,  for  the  purposes  of  this  decision,  that  when  de- 
fendant's application  was  made  or  filed  there  was  no  law 
authorizing  State  officers  to  sell  any  school  lands  other  than 
the  16th  and  36th  sections,  and  that  the  lands  in  controversy 
were  not  "surveyed"  when  the  Deputy  Surveyor  had  run  the 
lines  in  the  field,  nor  until  the  approval  of  the  Surveyor- 
General.  This  approval  was  given  October  13,  1869 — after 
defendant's  application  was  verified  and  filed.  It  may  be  ad- 
mitted also,  as  a  matter  of  law,  that  the  application  filed 
before  the  approval  of  the  Surveyor-General  was  invalid. 
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Bnt  no  application  was  made  by  plaintiff  (respondent) 
until  the  12th  day  of  May,  1876;  and  the  Act  of  March  27, 
1872,  is  very  broad  and  comprehensive.  It  validates  every 
application  to  purchase  lands  ^'from  the  State  "  where  i)ay- 
ment  has  been  made,  in  whole  or  in  part,  to  the  Treasurer 
of  the  proper  county.  When  the  Act  of  1872  was  passed,  the 
State  owned  the  land,  and  by  that  Act  disposed  of  it.  It  had 
received  a  portion  of  its  value,  and  had  full  power  to  confirm 
or  perfect— conditionally  or  otherwise — ^any  attempted  pur- 
chase, even  if,  when  the  application  was  made,  there  was  an 
entire  failure  on  the  part  of  the  applicant  to  comply  with  the 
existing  laws,  or  if  the  State  did  not  then  own  the  land,  or 
had  adopted  no  legislation  for  the  disposition  of  it.  The  Act 
of  1872  does  not  purport  merely  to  make  good  a  certificate 
issued  to  one  who  had  applied  for  lands  which  could  legally 
be  sold  when  the  application  was  made.  It  made  valid  and 
eiFective  every  certificate  issued  to  one  who  had  paid  the 
purchase  price,  in  whole  or  in  part,  to  the  Treasurer  of  the 
proper  county — that  is,  to  the  Treasurer  who,  at  the  time  such 
payment  was  made,  was  authorized  bv  the  laws  then  in  opera- 
tion to  receive  the  installment  payable  upon  such  lands  as 
were  subject  to  sale. 

A  comparison  of  the  language  employed  in  the  Act  of 
March  24,  1870  (commented  upon  in  Booker  vs.  JohnsUm^  49 
Cal.  3),  with  that  of  the  Act  of  March  27, 1872,  will  show  the 
latter  to  cover  a  much  larger  range  than  the  former.  The 
former  declared  that  all  ''applications"  theretofore  made 
should  be  held  good  and  valid,  although  the  affidavits  on 
which  the  applications  were  based  were  not  regular.  It  dealt 
with  ** applications"  alone.  But  the  Act  of  1872  declared 
"the  title  of  the  State  to  said  lands — ^lands  in  respect  to 
which  an  application  and  part  pa3rment  had  been  made  and 
certificate  issued — is  herd)y  vested  in  said  applicant  upon  his 
making  full  payment  therefor."  It  gave  the  applicant  an 
estate — the  right  to  acquire  the  title — ^upon  full  payment. 

Perhaps  a  more  difficult  question  arises  upon  uie  14th  sub- 
division of  the  foregoing  agreed  statement  of  facts. 

The  Statute  of  1872  confers  upon  the  holder  of  a  certificate, 
where  part  payment  has  been  made  to  the  proper  Treasurer, 
the  right  to  complete  his  purchase,  etc.,  provided  that  the 
Act  ''shall  not  apply  to  school  lands,  except  to  the  amount 
of  320  acres  to  any  one  purchaser." 

It  will  be  observed  the  proviso  does  not  declare  that  if  ap- 
plications have  been  made  by  one  person  for  more  than  320 
acres  of  school  lands,  the  applications  must  be  held  good  in 
the  order  in  which  they  were  filed.     It  declares  in  effect  that 
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no  one  person  shall  take  advantage  of  its  privilege  to  secure 
a  title  to  more  than  320  acres  of  school  lan4s  by  payment  of 
the  balance  of  the  purchase  price.  The  agreed  statement  is 
not  that  appellant,  by  payment  of  the  balance  of  the  purchase 
money  and  appropriate  proceedings  in  the  Land  Office,  has 
obtained  the  title  of  the  State,  or  acquired  a  right  absolute 
to  a  patent,  for  any  school  lands  other  than  those  in  contro- 
versy. Nor  is  it  even  agreed  that  appellant  has  ever  made 
part  payment  for  any  ower  lands.  It  cannot  be  said  with 
any  degree  of  j)ositiveness  that  he  must  have  made  part  pay- 
ment, because  it  is  a^eed  that  he  has  received  certificates  for 
other  lands.  The  history  of  the  curative  legislation,  which 
has  above  in  part  been  made  to  appear,  shows  very  clearly 
that  certificates  of  purchase  have  been  issued  where  the  laws 
did  not  authorize  them,  and  overcomes  any  presumption  that 
the  officers  always  discharged  their  duty  in  that  regard.  If, 
in  respect  to  the  applications  referred  to  in  the  fourteenth 
subdivision  of  the  agreed  statement,  payment  was  not  made 
in  whole  or  in  part,  they  were  not  validated;  and  appellant 
acquired  no  rights  by  virtue  of  them  under  the  Act  of  1872. 
It  not  appearing,  therefore,  from  the  agreed  statement,  that 
as  to  applications  for  school  lands  made  by  appellant  (being 
for  school  lands  other  than  those  in  the  controversy)  anv 
pqrment  was  made,  and  it  not  appearing  that  as  to  such 
other  lands  appellant  has  sought  to  perfect  his  purchase,  the 
last  proviso  of  the  first  section  of  tne  Act  of  1872  does  not 
inhibit  the  appellant's  prosecution  of  his  demand  to  purchase 
the  lands  in  respect  to  which  the  present  contest  has  arisen. 

It  follows  that  the  judgment  must  be  reversed,  and  the 
eause  remanded  for  further  proceedings.     So  ordered. 

We  concur:  Boss,  J.,  McKee,  J. 

In  Bane. 


[Filed  October  1,  1880.] 
No.  7298. 

*  THE  PEOPLE,  Appellants, 

vs. 
J.  S.  McCUNE  ET  AL.,  Bespondents. 

Appeal  from  the  Superior  Court  of  San  Francisco  County. 
J,  ii.  Murphy,  for  appellants. 
jD.  H.  WnUteTnorey  for  respondents. 
By  the  Court: 

X]pon  the  authori^  of  Brady  vs.  King,  53  Cal.  44,  and 
JPeople  vs.  Lynch,  51  Cal.  15,  the  judgment  is  affirmed. 
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Depabtment  No.  1. 


[Filed  October  23,  1880.] 

No.  5887. 

EOBEBT  L.  FREEE,  Appellant, 

vs. 
EGBERT  O.  TRIPP,  Respondent. 

OuBTSB—DcNiAii  OF  TiTLB  BY  PziBADiNo.  In  Bii  aotioD  by  B  tenant  in  com* 
mon  against  hia  co-tenant  to  be  admitted  into  poseession,  a  deniBl  in 
the  answer  of  plaintiff's  title  and  right  of  entry  is  equivalent  to  an 
V       ouster. 

Statute  of  Limitations — Occupation  bt  Tenant  in  Common.  The  mere 
occupation  and  cultiTation  of  land  by  a  tenant  in  common  does  not 
set  the  Statute  of  Limitations  in  motion  against  his  co-tenant,  unless 
it  appear  that  he  held  adversely. 

Estoppel — Fobmeb  Axmitdication.  A  party  who  relies  upon  a  former  adju- 
dication as  a  bar,  must  show  what  such  former  adjudication  was. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  San  Mateo  County. 

A.  Teaque,  for  appellant. 

(7.  N.  a:  O.  W.  iox,  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 
The  plaintiff  in  his  complaint  alleges  that  he  and  the  de- 
fendant are  the  owners  as  tenants  m  common  of  a  certain 
tract  of  land  containing  one  hundred  and  twenty-seyen  acres, 
or  thereabouts,  and  being  a  portion  of  the  Rancho  Canada 
de  Raymundo,  situated  in  the  County  of  San  Mateo;  that 
the  defendant  excludes  the  plaintiff  from  the  possession, 
wherefore  the  latter  sues  to  be  let  into  possession  with  him. 
The  answer  puts  in  issue  all  of  the  averments  of  the  com- 
plaint, and  in  addition  sets  up  a  former  adjudication  by  the 
same  Court  of  the  same  issues,  in  an  action  between  the 
same  parties,  in  defendant's  favor,  and  also  pleads  the 
Statute  of  Limitations  in  bar  of  plaintiff's  recovery. 

On  .the  trial  the  plaintiff  introduced:  1.  A  patent  from 
the  Government  of  the  United  States  to  Maria  Ijouisa  Greer 
and  Manuello  Copinger,  for  the  rancho  mentioned,  of  date 
July  19,  1859.  2.  A  deed  from  John  Greer  and  Maria 
Louisa  Greer,  his  wife,  of  date  March  1,  1858,  conveying 
to  the  defendant  and  one  Parkhufst  all  of  the  interest  ci 
the  grantors  in  and  to  120  acres  of  the  Rancho  Canada  de 
Raymundo,  and  being  a  part  of  the  land  described  in  the 
complaint.  3.  A  deed  from  the  same  grantors  to  the  same 
grantees,  of  date  December  2,  1858,  conveying  all  of  the  in- 
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terest  of  the  grantors  in  and  to  the  remainder  of  the  land 
described  in  the  complaint*  4.  An  admission  t]iat  defendant 
had  acquired  the  interest  of  Parkhurstin  the  land  described 
in  the  two  deeds  mentioned.  5.  A  deed  of  date  Jnly  27, 
1866,  from  Copinger  to  one  Soto,  granting  to  the  latter  the 
undivided  one-^haif  of  the  land  described  in  the  deeds  already 
mentioned.  6.  A  deed  from  Soto  to  Bobert  Greer,  of  date 
February  26,  1869,  conveying  the  same  undivided  half  inter- 
est to  ;BU)bert  Greer.  7.  A  deed  from  Eobert  Greer  to  the 
Slaintiff,  of  date  October  15,  1872,  conveying  to  hipi  the  un- 
ivided  half  interest  in  the  lands  described  in  the  deed  from 
Copinger  to  Soto— to-wit,  the  lands  described  in  the  com- 
plaint. 

John  Greer  was  sworn  and  testified  on  behalf  of  the  plain- 
tiff that  the  defendant  ''went  into  possession  of  the  land 
described  in  1850  and  1852,  inclosed  it  with  a  fence  all 
around,  and  has  occupied  it  ever  since,  using  it  for  a  resi- 
dence, and  cultivating,  farming,  and  stock  raising  on  it.  I 
never  heard  of  defendant  making  any  claim  to  me  land  in 
question  adverse  to  the  plaintiff,  or  those  under  whom  he 
claimed  title." 

The  plaintiff  then  offered  in  evidence  "the  judgment  roll 
in  case .  No.  900  of  this  Court,  being  the  suit  of  the  same 

|)laintiff  against  the  same  defendant,  stating  that  he  did  so 
or  the  sole  purpose  of  showing  from  the  answer  in  said  stdt 
an  ouster  and  denial  of  plaintiff's  title  by  the  defendant,  and 
read  from  said  answer  as  follows:  Now  comes  the  above 
named  defendant,  and  answering  to  the  amended  complaint 
filed  in  this  cause,  denies  that  the  plaintiff  and  defendant  are 
owners  in  fee  and  tenants  in  common  of  the  lands  described 
in  plaintiff's  complaint,  or  of  any  interest  therein;  and  avers 
that  the  defendant  is,  and  has  been  for  more  than  five  years 
previous,  the  sole  and  legal  owner  of  said  land  in  his  own 
right." 

It  was  admitted  that  the  lands  referred  to  in  the  answer  read 
from  are  the  same  described  in  the  complaint  in  this  action. 
Thereupon  the  plaintiff  rested  his  case,  and  the  defendant 
moved  the  Court  to  grant  a  nonsuit  on  the  grounds : 

''  That  plaintiff  has  failed  fco  prove  that  defendant  has  ever 
refused  to  let  him  into  possession;  that  the  plaintiff  has 
proved  that  his  right  of  entry  is  barred  by  the  Statute  of 
Limitations;  that  the  plaintiff  has  proved  that  his  right  of 
entry  was  barred  by  the  Statute  of  Limitations  long  before 
the  commencement  of  this  action;  that  the  plaintiff  has 
proved  a  former  adverse  adjudication  of  his  right,  and  that 
the  cause  of  action  set  forth  in  the  complaint  was  adversely 
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decided  against  him  in  another  action,  for  the  same  cause  of 
action,  sustaining  the  plea  of  defendant  of  a  former  judg- 
ment in  defendant's  favor."  And  in  support  of  the  motion 
he  read  from  the  judgment  roll  in  the  case  of  Grter  vs.  Tnjpp, 
the  judgment,  which  is  as  follows :  ''This  cause  having  come 
on  regularly  in  its  order  for  trial,  On  tike  15th  day  of  Septem- 
ber, A.  D.  1875,  A.  Teague,  Esq.,  appearing  for  plaintin,  and 
Ohas.  N.  Fox,  Esq.,  for  defendant,  the  plaintiff  introduced 
his  evidence  and  rested  his  case.  The  defendant  moved  the 
Court  f or^  nonsuit  on  the  ground  that  the  plaintiff  had  failed 
to  show  facts  sufficient  to  constitute  a  cause  of  action;  and 
after  hearing  counsel  on  said  motion,  the  Court  granted  said 
motion  without  prejudice  to  a  new  action. 
.  **  Now,  therefore,  in  consideration  of  the  law  and  the  prem- 
ises, it  is  ordered,  adjudged,  and  decreed  that  the  plaintiff 
take  nothing  by  his  complaint  in  this  cause,  and  that  the  de- 
fendant do  have  and  recover  of  and  from  the  plaintiff,  Bobert 
L.  Greer,  his  costs  in  this  action,  taxed  at  the  sum  of  $42.50. 

**  Judgment  rendered  Sratember  15,  1875." 

The  Court  below  granted  the  motion  of  the  defendant,  and 
thereupon  judgment  of  nonsuit  was  entered,  from  which  comes 
this  appeal. 

From  this  statement  of  the  case  it  wiU  be  seen  that  the 
legal  title  to  the  undivided  one-half  of  the  premises  sued  for 
vested  in  the  plaintiff  on  the  16th  of  October,  1872. 

The  objection  that  the  plaintiff  failed  to  prove  that  the  de- 
fendant ever  refused  to  let  him  into  possession  is  answered 
by  the  defendant's  own  pleading,  where  he  denies  the  plain- 
tiff's title  and  right  of  entry,  and  avers  himself  to  be,  and  to 
have  been  for  more  than  five  years  immediately  preceding 
the  commencement  of  this  action,  the  exclusive  owner  of  the 
whole  of  the  premises,  and  in  the  adverse  possession  of  them. 

In  MUBLeT  vs.  Myen,  46  Cal.  638,  the  Court  said:  "It  is 
well  settled  that  a  refusal,  after  a  proper  demand  by  a  tenant 
in  common  in  possession,  to  admit  his  co-tenant  into  the 
possession,  is  itself  an  ouster,  and  dispenses  with  the  neces- 
sity of  further  proof  on  that  point.  It  is  equally  clear  that 
in  an  action  by  a  tenant  in  common  against  nis  co-tenant  to 
be-  admitted  into  the  possession,  a  denial  in  the  answer  of 
plaintiff's  title  and  rignt  of  entry  is  equivalent  to  an  ouster. 
The  action  is  the  most  effective*^  demand  the  plaintiff  could 
make  to  be  let  into  possession;  and  if  his  title  and  right  of  en- 
try be  denied,  he  need  make  no  further  proof  of  the  ouster. 
(See  also  S'pect  vs.  Grega,  51  Cal.  198.) 

The  objection  that  the  plaintiff  himself  proved  that  his 
right  of  entry  was  barred  by  the  Statute  of  Limitations  is 
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equally  without  support.  It  does  not  appear  from  the  testi- 
mony introduced  on  the  part  of  the  plaintiff  that  the  defend- 
ant eyer  held  the  premises  adversely  to  the  plaintiff  or  his 
grantors. 

Bespecting  the  alleged  former  adjudication,  the  record 
does  not  show  what  we  former  action  was.  Neither  the 
complaint  nor  the  substance  of  it  is  anywhere  given.  From 
that  portion  6t  the  answer  appearing  m  the  transcript  and 
already  recited,  in  which  it  is  denied  that  tiie  plaintiff  and 
defendant  are  tenants  in  common  of  the  property,  it  may  be 
inferred  that  the  former  action  was  of  the  same  character  as 
the  present;  but  it  will  not  do  to  indulge  in  inference  for  the 
purpose  of  holding  a  party  bound  by  a  former  adjudication, 
loesides,  it  does  not  appear  that  the  former  action,  whatever 
it  was,  was  determined  on  the  merits.  The  judgment  was  a 
judgment  of  nonsuit,  and  in  it  it  was  expressly  declared  thi^t 
it  was  granted  "  without  prejudice  to  a  new  action." 

As  made  to  appear  in  tne  record  before  us,  it  is  clear  that 
it  is  no  bar  to  tne  present  suit. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:    McEinstry,  J.,  McEee,  J. 


Depabtment  No.  1. 


[Filed  October  8,  1880.] 

No.  6721. 

P.  S.  WILCOX,  Eespondent, 

vs. 

C.  HAUSCH  ET  AL.,  Appellants. 

Appeal  from  the  District  Court  of  the  Thirteenth  Judicial 
District,  Tulare  County. 

AitveU  &  Bradley y  for  respondent. 
Brown  &  Daggett,  for  appellants. 

By  the  Court: 

While  we  do  not  think  it  would  be  well  to  adopt  the 
answer  in  tiiis  case  as  a  model,  we  are  nevertheless  of  the 
opinion  that  it  does,  by  denials  and  affirmative  averments, 
set  forth  enough  <to  entitle  the  defendants  to  a  trial  upon  the 
merits. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  Court  below  to  overrule  the  demurrer  to  the  answer. 
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In  Bane. 


[Filed  October  11,  1880.] 

No.  5882. 

GEORGE  W.  DURKEE,  Respondent. 

vs. 

THE  CENTRAL  PACIFIC  RAILROAD  COMPANY, 

Appellant. 

MsAsuBB  OF  Damages  fob  Injubt  CAtrBBD  bt  Wbonoful  Act.  In  an  action 
by  a  parent  for  injnry  to  a  child,  caused  by  wrongful  act  or  neglect* 
the  measure  of  damages  is  not  what  would  compensate  the  child  for 
his  sufferings  or  disfigurement,  but  what  would  compensate  the  parent 
for  the  loss  of  service  or  expenses  incurred. 

Statutoby  CoNSTBtTcnoN — Sbctioh  376,  Godb  of  Oiviii  Pbogbdubx.  Sec- 
tion 376  of  the  Code  of  Civil  Procedure,  in  reference  to  injuries  of 
children  by  wrongful  act  or  neglect,  provides  two  rights  of  action  for 
the  same  cause — one  on  behalf  of  the  parent  for  loss  sustained  by 
him,  and  the  other  on  behalf  of  the  guardian  for  loss  sustained  by 
the  infant. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict, Alameda  County. 

McAllister  &  Bergin,  for  appellant. 
A.  M.  Crane,  for  respondent. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  by  plaintiff  to  recover  damages  of  defend- 
ant for  an  injury  to  tne  infant  son  of  plaintiff,  alleged  to  have 
been  caused  carelessly  and  negligently  by  tiie  servants  and 
employees  of  the  defendant.  It  appears  from  the  evidence 
in  the  case  that  on  the  2d  day  of  July,  1876,  Milton  W. 
Durkee,  the  son  of  the  plaintiff,  aged  about  five  and  a  half 
y^ears,  was  run  over  by  an  engine  belonging  to,  and  at  the 
time  in  the  service  of,  the  defendant,  and  was  so  severely 
injured  that  amputation  of  both  his  feet  became  necessarj. 
Verdict  for  $10,000  damages. 

It  is  unnecessary  for  us  to  examine  into  the  circumstances 
connected  with  the  injury,  as  the  question  of  contributory 
negligence  was  fully  and  fairly  presented  to  the  jury  for  their 
consideration,  and  the  fact  was  found  that  there  was  no  oon- 
tributory  negligence.  In  our  opinion  the  evidence  justified 
the  jury  in  nnding  thab  there  was  negligence  on  the  part  of 
the  railroad  employees,  and  that  there  was  no  contrioutory 
negligence  on  the  part  of  the  plaintiff  or  his  infant  son. 

There  remains,  therefore,  but  one  question  for  this  Court 
to.  determine  in  passing  upon  the  appeal,  and  that  relates  to 
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ihe  measure  of  damages  in  cases  of  this  character.  The  ac- 
tion is  brought  nnder  Sections  376  and  377  of  the  Code  of 
Civil  Procedure,  which  read  as  follows : 

''Sec.  376.  A  father — or  in  case  of  his  death  or  deser- 
tion of  his  family,  the  mother — ^may  maintain  an  action  for  the 
injury  or  death  of  a  minor  child,  and  a  ^ardian  for  the 
injury  or  death  of  his  ward,  when  such  injury  or  death  is 
caused  by  the  wrongfid  act  or  neglect  of  another.  Such  ac- 
tion may  be  maintained  against  the  person  causing  the  injury 
or  death;  or  if  such  person  be  employed  by  another  person 
who  is  responsible  for  his  conduct,  also  against  such  other 
person. 

"Sbo.  377.  When  the  death  of  a  person  not  being  a 
minor  is  caused  by  the  wrongful  act  or  neglect  of  another, 
his  heirs  or  personal  representatives  may  maintain  an  action 
for  damages  against  the  person  causing  the  death ;  or  if  such 
person  be  employed  by  another  person  who  is  responsible 
for  his  conduct,  then  also  against  such  other  person.  In 
tvery  action  wnder  this  wnd  the  preceding  section  avch  damagea 
may  he  given  as  under  all  the  circumstancea  of  the  case  may  be 
ju8t:\ 

It  is  the  last  clause  of  Section  377  which  creates  the  em- 
barrassment we  have  felt  in  arriving  at  a  correct  and  satisfac- 
tory conclusion  in  this  case.  The  Court  has  been  unable  to 
find  a  statute  of  any  other  ^tate  precisely  similar  to  ours; 
the  nearest  approach  thereto  being  the  statutes  of  Indiana, 
New  York,  and  Nevada.  Section  27  of  the  Second  Bevised 
Statutes  of  Indiana  provides  as  follows:  "A  father — or  in 
ease  of  his  death  or  desertion  of  his  family  or  imprison- 
ment, the  mother — ^may  maintain  an  action  for  the  injury  or 
death  of  a  child,  and  a  guardian  for  the  death  or  injury  of 
his  ward.  But  when  the  action  is  brought  by  a  guardian  for 
an  injury  to  his  ward,  the  damages  shall  inure  to  the  benefit 
of  the  ward." 

In  the  case  of  Zon^  vs.  Morrison^  14  Ind.  600,  the  Supreme 
Court  says:  *'  On  the  question  of  damages  in  this  class  of 
cases  the  common  law  rule  must  prevail.  *  *  *  When 
the  action  is  by  the  husband  or  master  or  parent,  for  their 
individual  losses*  respectively,  occasioned  by  the  tortious 
acts  towards  the  wife,  infant  child,  or  servant,  the  individual 
Buffering  of  the  immediate  subject  of  a  wrongful  act  cannot 
be  taken  into  account  in  the  assimment  of  damages."  (See 
ne  Ohio,  etc,  Co.  vs.  TendaU,  13  Ind.  B.  386.) 

The  case  last  referred  to  was  an  action  brought  by  Mar- 
garetta  Tindall,  mother  of  Daniel  Tindall,  deceased,  a  minor, 
against  the  Ohio  and  Mississippi  Bailroad  Company,  to  re- 
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cover  damages  for  the  loss  of  the  life  of  said  Daniel,  he 
haying  been  killed  by  an  engine  of  said  company  nmning 
upon  the  road.  The  Court  sots:  *'The  third  question  re- 
lates to  the  damages.  The  Court  instructed  the  juiythat 
in  estimating  the  damages  they  might  take  into  consideration 
the  actual  pecuniary  loss  to  the  plaintiff  occasioned  by  the 
death  of  the  son  and  servant,  and  also  such  other  circum- 
stances as  have  injuriously  affected  the  plaintiff  in  person,  in 
peace  of  mind,  and  in  happiness."  The  Court  proceeds  to 
say:  "This  instruction  was  erroneous.  (See  Quirm  vs. 
Moore,  15  N.  Y.  432.)" 

In  the  case  of  Quinn  vs.  Moore  the  Court  of  Appeals  of 
New  York  uses  this  language:  **In  respect  to  purely  per- 
sonal torts,  it  is  true  that  at  common  law  the  right  of  action 
ceases  wit^  the  life  of  the  injured  party;  but  the  theory  of 
the  statute  is  that  the  next  of  kin  have  a  pecuniary  interest 
in  the  life  of  the  person  killed,  and  the  value  of  this  interest 
is  the  amount  for  which  the  jury  are  to  give  their  verdict. 
Neither  the  personal  wrong  or  outrage  to  the  decedent,  nor 
the  pain  and  suffering  he  may  have  endured,  are  to  be  taken 
into  account.  These  would  be  the  foundation  of  the  action, 
and  would  furnish  the  criterion  of  damages  if  death  had  not 
ensued,  and  the  injured  party  had  brought  the  suit." 

The  statute  of  New  York  under  which  the  foregoing  de- 
cision was  made  authorized  the  jury  to  give  such  damages  as 
they  deemed  fair  and  just  with  reference  to  the  pecuniary 
injury  resulting  from  such  death  to  the  wife  and  next  of  kin 
of  the  deceased  person;  and  in  the  case  of  Oldjfield  ys.  The 
New  York  arid  Harlem  R.  R,  Co.,  14  N.  Y.  318,  it  was  held 
that  '*  the  jury  who  had  all  the  circumstances  of  the  casualty 
and  the  precise  condition  and  relationship  of  the  parties  b^ 
fore  them,  should  give  such  compensation  as  they  should 
deem  fair  and  lust,  keeping  in  view  that  it  was  to  be  measnred 
by  the  injury  done  to  tne  next  of  kin.  They  were  not  to  com- 
pensate for  the  pain  and  suffering  endured  by  the  deceived, 
or  the  anguish  and  mental  distress  of  a  wife  or  childr^i  inci* 
dent  to  the  loss  of  a  husband  or  father,  but  were  to  measure 
the  compensation  by  the  pecuniary  injury  exclusively--the 
statute  assuming  that  every  person  posse&ses  some  relative 
value  to  others.  In  this  case  the  Court  below  instructed 
the  jury  ''  that  the^  could  not  give  damages  for  the  physical 
suffering  of  the  child,  or  the  anguish  of  mind  inflicted  upon 
the  parent  by  such  a  calamity;  that  the  measure  of  compen- 
sation was  strictly  pecuniary,  to  indemnify  fully  for  any  pe- 
cuniary loss  that  may  have  attended  or  resulted  from  the 
death  of  the  child;"  and  tiie  Court  of  Appeals  held  that  the 
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instractioii  was  properly  given.  Justice  Comstock,  in  his 
concurring  opinion,  says:  ''In  this  case,  if  the  child  had 
been  only  wounded  instead  of  killed,  the  action  to  recover 
the  expenses  incurred  in  its  cure  and  for  the  loss  of  service 
could  nave  been  maintained  only  by  the  parent  or  the  person 
entitled  to  the  service.  But  the  child  could  also  sue  for  the 
personal  wrong  to  itself." 

In  the  case  of  The  Pennsylvania  Railroad  Company  vs.  Zebe 
€tux.y  33  Pa.  State,  328,  it  was  said  that  ''the  measure  of 
damage  is  not  the  loss  or  suffering  of  the  deceased,  but  the 
injury  resulting  from  his  death  to  his  family." 

In  the  case  of  The  Pennsylvania  Bailroad  Company  vs. 
Kdlyy  7  Casey,  372,  the  Court  says:  "The  damages  must 
be  compensatory  merely;  and  that  compensation  must  have 
regard  to  the  plaintiff's  loss  of  his.  son's  services,  and  to  the 
expenses  of  nursing  and  professional  treatment.  The  father 
was  entitled  to  the  services  of  his  child  during  minorify;  and 
bj  just  so  much  as  this  injury  impaired  the  value  of  that 
r^ht  was  he  entitled  to  compensatory  damages."  And  it  was 
added,  *'  that  it  was  proper  for  the  jury  to  understand  that 
the  sufferings  endured  by  the  bov,  and  the  disfiguration  of 
his  form,  and  whatever  was  merely  personal  to  him,  should 
not  enter  into  the  father's  damages,  because  for  them  the  son 
would  have  a  right  of  action." 

The  law  upon  this  subject  is  well  stated  hj  Shearman 
and  Bedfield  in  their  work  on  Negligence,  Section  608: 
"  The  damages  recoverable  by  a  parent,  guardian,  or  mas- 
ter for  a  negligent  injury  to  the  person  of  his  child  or  servant 
are  stricUy  limited  to  an  amount  fully  compensatory  for  the 
consecjuent  loss  of  services  for  a  period  not  exceeding  the 
miuoniy  of  the  child  or  the  term  of  service  of  a  servant,  and 
the  expenses  which  the  plaintiff  has  incurred  in  consequence 
of  the  injury,  such  as  for  surgical  attendance,  nursing,  and 
the  like.  *  *  *  Damages  awarded  upon  any  other 
pounds  than  these  clearly  belong  to  the  person  corporally 
mjured,  whose  right  to  sue,  it  must  be  remembered,  is  en- 
tirdy  unaffected  by  the  action  of  his  parent  or  master.  If  the 
latter  should  be  allowed  to  recover  for  the  pain  and  suffering 
of  the  servant  (or  child),  it  would  follow  either  that  the  ser- 
vant (or  child)  coidd  not  recover  himself  for  the  same  cause, 
or  that  the  negligent  person  would  be  liable  to  pay  twice 
the  amount  of  damage  which  he  had  really  done.  Either 
alternative  is  contrary  to  justice  and  common  sense.'' 

We  have  thus  seen  that,  under- statutes  more  or  less  similar 
to  our  own,  as  wril  as  according  to  the  principles  of  the  com- 
mon law,  two  actions  can  be  maintained  for  damages  such 


• 
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as  are  claimed  in  this  case — one  in  behalf  of  the  parent, 
and  the  other  in  behalf  of  thew  minor.  When  the  action  is 
brought  by  the  parent,  loss  of  service,  medical  attendance, 
expenses  of  nursing,  and  the  like,  are  matters  to  be  considered 
by  the  jury;  and  in  such  cases  compensation  is  the  rule.  It 
is  true  that  much  is  left  to  the  sound  discretion  of  the  jury, 
as  in  the  very  nature  of  things  no  precise  measure  of  damages 
can  be  established  for  any  particular  case;  but  when  the  ac- 
tion is  brought  on  behalf  of  the  child,  there  are  other  separate 
and  distinct  elements  of  damage.  The  child  recovers,  not 
for  the  loss  of  time  or  service  or  medical  attendance  or  ez- 

.  pense  of  curing,  but  for  the  injury  personal  to  himself,  such 
as  pain  and  suffering,  both  physical  and  mental,  disfigure- 
ment, etc. 

This  brings  us  to  the  question  how  far  the  rule  above  laid 
down  is  affected  by  the  provisions  of  the  Code  of  Civil  Pro- 
cedure. It  will  be  observed  that  Hection  376  provides  that 
*'the  father — or  in  case  of  his  death  or  desertion  of  his 
family,  the  mother — may  maintain  an  action  for  the  injury  or 
death  of  a  minor  child,  and  a  guardian  for  the  injury  or  death 
of  his  ward."  Here  we  have  two  rights  of  action  for  the  same 
cause — one  in  behalf  of  the  father,  and  the  other  is  given  to 
the  guardian.     Is  the  measure  of  recovery  the  same  in  both? 

•  If  it  is,  then  the  negligent  person  would  be  liable  to  pay 
twice  the  amount  of  damage  he  had  really  done,  which,  in 
the  language  of  the  work  on  Negligence  referred  to  above, 
would  be  contrary  to  justice  and  common  sense.  When 
therefore  Section  377  of  the  Code  of  Civil  Procedure  pro- 
vides that  ''in  every  action  under  this  and  the  preceding 
section  such  damages  may  be  given  as  under  all  the  circum- 
stances of  the  case  may  oe  just,"  it  was  not  intended  that 
the  party  guilty  of  the  negligent  and  wrongful  act  should  be 
compelled  in  the  first  place  to  pay  the  full  measure  of  dam- 
ages sustained  to  the  father,  and  afterwards  to  ^ay  the  same 
amount  to  the  guardian  for  the  use  of  the  minor.  It  is 
therefore  reasonable  to  presume  that  the  Legislature  had  in 
view  the  principles  of  the  common  law  as  the  same  are  appli- 
cable to  cases  of  this  character,  and  intended  that  the  father 
should  recover  such  damages  as  he  has  sustained  by  way  of 
compensation,  leaving  to  the  infant  a  further  right  of  recovery 
of  such  damages  as  are  personal  to  himself. 

This  brings  us  to  the  charge  and  instructions  of  the  learned 
Judge  to  the  jury   in   the  case  now  under  consideration. 
Several  parts  of  the  charge  were  duly  excepted  to  by  the  de- 
fendant, the  first  of  which  we  will  notice  is  the  following: 
"The  question  of  damages  is  one  for  your  consideration, 
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and  yon  may  award  such  dami^es  as,  in  view  of  all  the  oir- 
cnmstances — ^the  mental  capacnby  of  the  boy  himself,  and  of 
the  injury  inflicted  upon  him — may  seem  to  vou  just. 
Whatever  amount  oi  money,  in  your  judgment,  will  compere 
sate  him  for  his  injuries,  tnat  will  be  the  amount  of  your 
Terdict." 

It  seems  to  us  that  the  foregoing  portion  of  the  charge  is 
not  in  harmony  with  the  rule  of  (mmages  laid  down  by  the 
authorities  and  applicable  to  this  case.  The  question  was 
not  what  damages  would  compensate  him  (the  infant)  for  the 
injury  inflicted  upon  him,  but  what  damages  would  compen- 
sate the  father  for  the  loss  incurred  by  him. 

The  refusal  of  the  Court  to  give  the  following  instruction, 
offered  by  the  defendant,  is  also  assigned  as  error: 

^'Instruction  No.  7.  Plaintiff  is  not  entitled  to  recover  in 
this  action  damages  for  the  pain  or  suffering  which  his  son, 
Milton  W.  Durkee,  experienced  from  the  injuries  he  received, 
or  for  his  disfigurement  therefrom." 

Under  the  authorities  considered  above,  this  instruction 
wasproper,  and  should  have  been  given. 

We  are  of  opinion  that  for  these  errors  the  judgment  and 
order  of  the  Court  below  should  be  reversed,  and  it  is  so 
ordered. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 

I  concur  in  the  judgment:  Myiick^  J. 


CONCURRING    OPINION. 

I  concur.  The  complaint  avers:  '^He,  the  said  plaintiff, 
was,- at  the  times  hereinafter  mentioned,  and  is  the  fattier  of 
Milton  W.  Durkee,  an  infant  hereinafter  mentioned,  and 
that  said  infant  has  always  been  cared  for  and  maintained  by 
said  plaintiff." 

The  complaint  contains  no  averment  of  loss  of  service,  or 
of  expenses  incurred  or  paid  by  the  father  in  consequence  of 
the  injuries  suffered  by  the  child.  The  action  is  evidently 
based  upon  the  idea  that  the  statute  (C.  C.  P.,  376)  has  pro- 
vided that  the  father,  as  natural  guardian  of  his  infant  child, 
may  maintain  an  action,  for  the  benefit  of  the  child,  to  re- 
cover damages  for  injuries  done  the  infant  by  the  wrongful 
act  or  neglect  of  another — an  action  independent  of,  and  en- 
tirely distinct  from,  another  action  which  he  may  bring  ^^per 
qiwa  aervUium  amiait,"  etc.  It  is  quite  clear  that  the  two 
actions  cannot  be  united;  for  in  such  case  it  would  be  impos- 
sible to  determine  how  the  judgment  should  be  divided — now 
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much  of  the  verdict  was  intended  for  the  father  indiyidnallj, 
how  much  for  him  in  his  capacii^  of  trtistee  for  the  infant. 

The  averments  in  the  complamt  with  respect  to  the  facts 
out  of  which  the  plaintiff's  alleged  claim  for  damages  has 
arisen  are  as  follows :  ''  And  said  defendant,  by  its  said  con- 
ductor and  engineer,  and  without  the  fault  of  plaintiff^  and 
without  plaintiff  or  the  said  Milton  W.  Durkee  in  any  manner 
contributing  thereto,  negligently,  carelessly,  heedlessly,  and 
wantonly  ran  said  locomotive-engine  upon  and  Over  the  per- 
son of  the  said  Milton  W.  D,urkee,  and  then  and  there  and 
thereby  so  wounded,  mangled,  crushed,  and  broke  the  feet, 
ankles,  and  legs  of  him,  the  said  Milton  W.  Durkee,  that  it 
became  and  was  necessary  to  amputate  and  cut  off,  at  or  near 
tiie  ankles,  both  of  the  feet  of  him,  the  said  Milton  W.  Dur- 
kee; and  in  consequence  oi  said  wounding,  mangling^rushing, 
and  breaking,  me  said  feet  of  the  said  Milton  W.  Durkee 
were  on,  etc.,  *  *  ^  necessarily  amputated  and  cut  off 
by  a  surgeon  emplojred  by  plaintiff  for  that  purpose;  and  by 
means  of  said  injuries  and  amputations  the  said  MJUon  Jr. 
Durkee  suffered  and  endured  great  pain  and  anguish,  and  has 
lost  and  been  deprived  of  both  his  feet,'^  The  prayer  is: 
''Plaintiff  demands,  as  relief  herein,  judgment  against  said 
defendant  for  the  sum  of  fifty  thousand  dollars  and  the  costs 
of  this  action." 

It  is  obvious  that  the  only  damages  alleged  are  such  as  are 
personal  to  the  son,  and  for  which  the  infant,  by  his  guardian^ 
could  maintain  an  action.  Unless  the  statute  has  in  effect 
made  the  father  guardian,  and  authorized  him  as  such  to  re- 
cover damages  in  an  action  like  the  present,  to  be  held  by 
him  in  trust  for  the  benefit  of  the  infant,  this  judgment  can- 
not be  upheld.  The  section  of  the  Code  of  Civil  JProcedure 
does  not  declare  that  the  father  mav  maintain  the  action  for 
or  on  behalf  of  the  infant,  aU  of  which  is  implied  when  the 
word  "guardian"  is  employed;  nor  does  it  provide  against 
any  fraudulent  or  improvident  waste  of  the  moneys  which 
may  be  recovered,  as  by  requiring  the  father  to  give  bond, 
or  otherwise.  To  construe  the  section  of  the  Code  so  as  to 
authorize  the  present  action,  we  would  have  to  interpolate  the 
words  **as  trustee"  or  "as  guardian,"  or  "for  the  use  and 
benefit  of  the  infant,''  or  some  other  equivalent  or  more  spe- 
cific expression,  and  would  also  have  to  hold  that  the  bene- 
ficiary can  have  no  other  protection  as  against  waste  or  fraud 
than  such  as  may  be  afforded  by  a  Court  of  equity  by  reason 
of  its  general  jurisdiction  in  matters  of  trust.  The  Courts  are 
justified  in  holding  that  an  intent  on  the  part  of  the  Legisla- 
ture which  contemplates  so  broad  a  departure  from  the  com- 


The  Paoifio  Coast  Law  Joubnal.  519 

mon  law,  and  inyolves  consequences  so  serious,  shall  be 
dearly  and  distinctly  expressed. 

It  can  hardly  be  said,  however,  that  the  section  of  the 
Code  is  amhiguoua.  The  Luiguage  employed  seems  to  me  a 
plain  enactment  that  the  "fatiier"  may  himself  recoyec  dam- 
ages for  the  ''injury  or  death"  of  the  infant.  In  case  of 
death,  the  damages  recovered,  whatever  the  ntfe  of  damages, 
must  inure  to  the  benefit  of  the  father.  There  is  nothing  in 
the  language  itself  to  indicate  that  a  different  beneficiary  was 
intended  wnere  the  injuries  do  not  result  in  death. 

But  it  surely  cannot  require  argument  to  establish  that  the 
Lefflslature  has  no  power  to  authorize  one  person  to  recover 
and  apply  to  his  own  use  damages  for  an  injury  sustained  by 
another;  nor  can  it  be  necessary  to  do  more  than  refer  to  the 
constitutional  limitations  which  prohibit  such  legislation.  If 
such  power  existed,  it  would  include  a  power  to  deprive  a 
citizen  of  his  property  "without  due  process  of  law." 

•'  MoKlNSTRY,  J. 

Department  No.  2. 


[Filed  October  8, 1880.] 
No.  6070. 

MAMA  WOOD,  Eespondent, 

vs. 

MARY  J.  ORFOED,  Appellaot. 

UiiDKBTAxzMa  OH  Appsaij.  Where  an  undertaking  on  appeal  has  been  ex- 
ecnted  by  two  defendants  jointly,  the  affirmance  of  the  judgment  o^ 
the  lover  Court  against  one  of  the  defendants,  and  its  reyerGud  as  to 
the  other,  does  not  operate  as  a  release. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
Distinct,  San  Francisco  County. 

NewhaU,  Carson  &  Phdan^  for  respondent. 
Cko.  W.  Tyler,  for  appellant. 

MiBiGK,  J.,  delivered  the  opinion  of  the  Court: 
A  suit  was  brought  upon  a  promissory  note  executed  by 
the  defendant,  Mary  J.  Orford,  before  her  marriage.  Bobert 
Orford,  with  whom  she  intermarried  after  the  m&ing  of  tiie 
note,  was  joined  with  her  as  a  defendant,  on  the  theory  that 
a  husband  is  responsible  for  the  debts  of  his  wife  contracted 
before  marriage,  and  the  Court  below  gave  judgment  against 
both  defendants.  From  this  judgment  the  defendants  jointly 
appeal,  and  on  their  behalf  an  undertaking  on  appeal  and  to 
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stay  exeontion  was  executed  by  Heverin  and  Sweeny,  sureties. 
On  the  appeal  this  Goart  reversed  the  judgment  as  to  the 
defendant  JElobert  Orford,  and  affirmed  it  as  to  Mary  J.  Or- 
ford.  Upon  the  going  down  of  the  remittitur,  the  Court  bo- 
low,  after  notice  to  Heyerin  and  Sweeny,  rendered  judgment 
against  them  on  their  undertaking,  under  Section  942,  C.  C.  P. 

Heyerin  and  Sweeny  prosecute  this  appeal  from  the  judg- 
ment against  them,  and  make  two  i)oints,  viz. : 
.1.  In  giving  the  notice  to  Heverin  and  Sweeny,  the  plain- 
tiff, by  inadvertence,  served  the  original  notice  and  affidavit 
upon  Heverin  instead  of  a  copy.  It  does  not  appear  that  he 
was  at  all  misled  by  the  inadvertence.  He  had  notice  of  the 
time,  place,  and  object,  as  well  by  the  original  as  he  could 
have  had  bv  a  copy;  and  it  does  not  appear  from  the  tran- 
script that  he  note^  the  objection  in  the  Court  below  that  he 
now  makes  in  this  Court. 

The  Court,  in  its  judgment,  found  that  ''due  and  legal 
written  notice"  had  been  served  upon  said  Heverin  and  Sweeny. 
They  did  not  appear  in  response  to  the  notice.  Subsequendy 
they  obtained  a  stay  of  execution,  and  moved  the  Court  to  set 
aside  the  judgment  against  them,  but  upon  what  ground  does 
not  appear. 

2.  Tne  judgment  having  been  affirmed  as  to  Mary  J.  Or- 
ford, and  reversed  as  to  BoblBrt  Orford,  the  condition  of  the 
undertaking  given  on  appeal  has  not  been  broken.  The  con- 
dition being  ''that  if  said  judgment  appealed  from  or  any 
part  thereof  be  affirmed,  or  the  appeal  dismissed,  the  appel- 
lant will  pay  in  gold  coin  the  amount  directed  to  be  paid  by 
the  judgment  or  order,  or  the  part  of  such  amount,  as  to 
which  the  same  shall  be  affirmed,''  eto.,  it  is  no  affirmance  of 
the  judgment,  or  any  part  thereof,  if  it  be  affirmed  as  to  one 
of  the  defendants  only.  To  constitute  an  affirmance  it  should 
have  been  affirmed,  so  far  as  it  be  affirmed  at  aU,  as  to  both 
of  the  defendants. 

We  do  not  think  that  this  point  is  well  taken.  Clearly  the 
judgment  was  affirmed  in  part — viz.,  as  to  that  part  which 
was  against  Mary  J.  The  defendants  Orford  and  Orford 
jointly  took  the  appeal;  the  sureties  were  as  much  for  Mary 
J.  as  for  Bobert  Orford;  the  undertaking  was  given  to  stay 
execution  against  lier  as  well  as  against  them.  If  he  alone 
had  appealed  and  given  a  bond,  execution  could  have  issued 
as  to  ner;  but  the  sureties  undertook,  on  her  behalf,  that  if 
execution  be  stayed,  pending  the  appeal,  she  should  pay  what- 
ever of  the  judgment  should  be  affirmed  on  tiie  appeal. 

Judgment  affirmed. 

We  concur:    Sharpstein,  J.,  Morrison,  C.  J. 
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In  Bank. 


[Piled  October  18,  1880.] 

No.   7069. 

.    NATHAN  FLETCHER  et  al.,  Appellants, 

vs. 
B.  W.  MOWEE,  Eespondent. 

Pbxob  PoasKSBioR.    Parties  who  have  prior  possession  are  entitled  to  re- 
ooTor  the  possession  of  premises  from  a  mere  naked  intruder. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
Diskict,  Los  Angeles  County. 

Bickndl  &  White,  for  appellants. 
J.  W,  Siumpf  for  respondent. 

Shabpbtein,  J.,  delivered  the  opinion  of  the  Court: 

Although  the  complaint  in  this  action  is  entitled  a  ''com- 
plaint to  quiet  title, '  it  contains  all  the  material  allegations 
of  a  complaint  in  ejectment,  and  we  shall  treat  it  as  such.  It 
avers  the  ownership  of  the  plaintiffs,  the  wrongful  entry  and 
possession  of  the  defendants,  and  prays,  among  other  things, 
that  the  plaintiffs  recover  the  possession  of  the  premises. 
The  plaintiSs  are  entitled  to  such  relief,  within  the  issues,  as 
they  have  proved  themselves  entitled  to,  without  regard  to 
the  mere  form  of  the  pleading. 

The  defendant  in  his  answer  denies  that  the  plaintiffs  are 
the  owners  of  said  land  or  any  part  thereof.  He  further  de- 
nies that  within  five  years  last  past  he  ''wrongfully  or  un- 
lawfully entered  into  possession  of  a  portion  of  said  land,  or 
that  he  holds  possession  thereof,  or  any  part  thereof,  unlaw- 
fully or  wrongfully  or  against  right,"  which  amounts  to  an 
admission  that  he  did  in  fact  enter  into  possession  and  still 
holds  the  same. 

For  a  further  and  separate  answer,  defendant  alleges  that 
plaintiffs'  claim  of  title  is  based  upon  an  supplication  of  one 
£.  W.  Sqldres  to  purchase  said  land  from  tne  State,  made  at 
a  time  wnen  said  land  was  not  subject  to  selection,  and  that 
said  application  did  not  conform  to  the  requirements  of  law 
in  respect  to  the  affidavit  and  description  of  the  land  to  be 
filed  with  the  County  Recorder,  and  that  the  certificate  of 
purchase  and  patent  issued  by  the  State  were  illegal  and 
void.  f,  7     ^ 
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And  for  a  further  separate  answer,  the  defendant  alleges 
that  he  has  been  in  possession  of  said  land,  exercising  con- 
trol oyer  it  by  occupation,  cultivation,  renting,  and  payment 
of  taxes  thereon  for  the  past  three  years,  claiming  adyersely 
to  the  ^laintifSs  and  all  other  persons  by  and  in  consequence 
of  a  claim  of  pre-emption  duly  initiated  in  the  U.  S.  District 
Land  Office  at  Los  Angeles,  made  by  him  in  g^ood  faith,  be- 
lieving that  said  land  was,  at  the  initiation  of  said  pre-emption 
claim,  public  land  of  the  United  States;  and  on  his  informa- 
tion and  belief  he  alleges  that  it  still  is,  and  that  his  ckdih 
has  not  yet  been  determined  by  ike  Land  Department  of  the 
United  States. 

Upon  these  pleadings  the  parties  went  to  trial,  and  a  judg- 
ment was  rendered  in  favor  of  the  defendant,  from  which  this 
appeal  is  taken.- 

The  Court  found  substantially  atS  follows :  ''That  the  section 
lines  within  which  the  land  in  controversy  lies  were  surveyed 
by  authority  of  the  United  States  in  February,  1868,  ajid  said 
survey  approved  April  1,  1868.  That  the  township  plat 
which  included  said  land  was  filed  in  the  U.  S.  Land  Office  in 
San  Francisco,  April  22,  1868,  and  afterwards  refiled  at  Los 
Angeles,  November  21,  1871. 

''That  in  pursuance  of  said  application  of  said  Squires  to 
purchase  said  land,  the  State  Locating  Agent,  on  the  22d  of 
April,  1868,  located  said  land  with  other  lands  as  school 
lands,  in  lieu  of  the  S.  E.  i  of  Section  36,  T.  4  S.,  B.  4 
W.,  S.  B.  M.;  and  the  Commissioner  of  the  Oeneral  Land 
Office  and  the  Secretary  of  tixe  Interior,  on  the  23d  of  No- 
vember, 1871,  listed  said  lands  to  the  State,  and  the  State 
issued  a  patent  therefor  to  said  Squires,  from  whom  the 
plaintiffs  deraign  title  through  mesne  conveyances. 

"That  at  the  time  of  said  selection  and  location  the  own- 
ers of  the  Bancho  Sausol  Bodonda  claimed  that  said  lands 
were  within  the  limits  of  said  rancho.  That  two  surveys  of 
said  rancho  were  made  in  1868,  one  of  which  excluded,  and 
the  other  included,  the  land  in  controversy  within  the  lines  of 
said  rancho.    The  one  excluding  said  land  was  finally  ap- 

S roved,  and  a  patent  was  issued  in  accordance  therewith  on 
ie  22d  of  March,  1876. 
"That  the  defendant  claims  as  pre-emptor  the'  S^  of  N 
Wi  and  NJ  of  SWJ  of  Sec.  32,  T.  7  S.,  B.  13  W.,  S.  B.  M. 
That  he  entered  upon  the  WJ  of  SWJ  of  NWJ  of  said  lands 
in  December,  1875,  under  an  agreement  to  purchase  said 
twenty  acres  of  land  from  Nathan  Fletcher,  one  of  the  plain- 
tiffs herein,  and  tendered  his  declaratory  statement  in  tne  U. 
S.  Land  Office,  claiming  the  160  acres  above  described,  in 
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March,  1876,  tendering  the  officers  of  said  Land  Office  all 
legal  fees,  and  the  said  officers  refused  to  file  said  declaratory 
statement  or  permit  said  defendant  to  file  on  said  lands,  from 
which  mling  said  defendant  appealed  to  the  Commissioner 
of  the  General  Land  Office,  and  the  same  is  nndetermined  by 
said  Commissioner  and  still  pending. 

"Hiat  in  December,  1876,  said  defendant  tendered  in 
proof  of  settlement,  as  required  by  law,  to  the  officers  of  the 
United  States  Land  Office,  11.26  per  acre  for  the  land,  and 
offered  to  enter  the  same;  that  the  officers  refused  to  receive 
the  proof,  and  refused  to  receiye  the  money  tendered,  on  the 
ground  that  they  did  not  consider  the  land  open  to  entry,  as 
die  same  appeared  upon  the  records  of  their  office  to  nave 
been  listed  to  the  State  of  California. 

''That  defendant  moved  upon  the  lands  described  in  the 
complaint  in  January,  1877.  That  he  moved  into  and  took 
possession  of  a  dwelling-house  erected  by  E.  W.  Squires,  one 
of  plaintiffs'  grantors;  that  said  lands  had  been  occupied  and 
exclusively  possessed  by  E.  W.  Squires  and  others  claiming 
said  land  under  the  title  of  thQ  State  of  California,  plaintiffs' 
grantors,  since  the  year  1860,  until  the  entry  of  defendant; 
uat  the  lands  had  all  been  inclosed,  and  at  the  time  of  the 
entry  of  defendant  the  north  80  acres  were  inclosed  on  three 
sides,  and  there  was  upon  said  lands  an  orchard,  bearing,  of 
about  1500  trees — said  orchard  being  over  fifteen  years  old — 
dwelling-house,  corrals,  and  outhouses,  all  of  which  had  been 
placed  upon  said  lands  by  E.  W.  Squires,  one  of  plaintiflb' 
grantors. ' 

It  is  also  found  that  the  defendant  was  a  qualified  pre- 
emptor  when  he  entered  upon  the  land,  and  that  he  has  en- 
titled himself  to  all  the  rignts  of  a  pre-emption  claimant;  pro- 
vided the  land  was  subject  to  pre-emption  at  the  time  of  his 
entry. 

The  conclusion  of  the  Court  was  that  upon  these  facts  the 

{>laintiffs  were  not  the  owners  of  the  land,  and  that  ihe  de- 
endant  was  entiUed  to  the  possession  of  it. 

But  it  is  quite  obvious  that  the  plaintiffs,  by  virtue  of  their 
prior  possession,  as  found  by  the  Court,  were  entitled  to  re- 
cover the  possession  of  the  premises  from  a  mere  naked  in- 
truder, which  the  defendant  is  found  to  be.  It  is  unneces- 
sary, tiierefore,  in  this  action  to  determine  whether  or  not 
the  plaintiffs  have  acquired  title  from  the  paramount 
source,  because  it  is  conceded  that  the  defendant  has  not. 
The  maxim.  Qui  prior  est  tempore,  portior  est  /urc,'is  applicable 
to  this  case. 
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This  doctrine  has  become  so  familiar  to  the  Bar  of  this 
State  as  to  render  any  elaboiation  of  it  wholly  unnecessary. 

Judgment  and  order  denying  motion  for  a  new  trial  reversed, 
and  cause  remanded  to  the  Superior  Court  of  Los  Angeles 
County,  with  directions  to  that  Court  to  enter  jud^ent 
upon  the  findings  that  the  plaintifSs  recover  the  possession  of 
the  premises  described  in  the  complaint.' 

We  concur:  McKee,  J.,  Thornton,  J.,  Myriok,  J.,  Boss,  J., 
McEinstry,  J. 


In  Baite. 

[Filed  October  8,  1880.] 
No.  7285. 

GEOBGE  H.  SMITH,  PErmoNBB, 

vs. 
D.  M.  KENFIELD,  Bespondent. 

SuPBEMB  CouBT  Bepobtxb.    The  reporter  of  the  deciiions  bf  the  Supreme 
Court  is  not  entitled  to  a  salarj  greater  than  the  amount'  of  $2,500. 

Petition  for  writ  of  mandate. 

By  the  Court: 

The  writ  of  mandate  in  this  case  must  be  denied.    The 

?laintiff  was  appointed  reporter  of  the  decisions  of  this 
lourt  by  the  Justices  of  the  present  Court.  The  appoint- 
ment was  made  under  Section  21  of  Article  VI  of  the  Con- 
stitution, which  is  in  these  words:  ''  The  Justices  shall  ap- 
point a  reporter  of  the  decisions  of  the  Supreme  Court,  who 
shall  hold  his  office  and  be  removable  at  their  pleasure.  He 
shall  receive  an*  annual  salary  not  to  exceed  12,500,  payable 
monthly." 

The  application  is  for  the  writ  of  mandate  to  compel  the 
allowance  to  the  plaintiff  of  a  greater  sum  as  salary  than 
12,500. 

The  plaintiff  is  appointed  under  the  Constitution,  by 
officers  created  by  the  Constitutiou ;  and  in  this  Constitution 
there  is  an  express  inhibition  of  a  salary  to  the  plaintiff  as 
reporter  exceeding  $2,500.  By  allowing  the  writ  to  issue  in 
this  case,  this  inhibition  of  the  Constitution  would  be  dis- 
regarded entirely.  This  cannot  be  done,  and  the  writ  is 
therefore  denied,  and  proceedings  dismissed. 


^uiik  (Siu»t  ^m  i0umAt. 


Vol.  VI.  NoYEMBEB  27,  1880.  No.  14. 

Current  Topics. 

A  BILL  to  abolish  Findings  was  introduced  in  the  Senate  at 
the  last  session  of  the  Legislature;  but,  on  account  of  want 
of  time,  it  was  not  reached  or  acted  upon.     It  contemplated 
doing  away  with  Findings,  except  in  cases  where  they  were 
demanded  by  both  parties.       The    same  or  a  somewhat 
similar  bill  is  likely  to  be  introduced  at  the  coming  session, 
and  the  probabilities  are  that  positive  action,  one  way  or  the 
other,  will  be  taken  upon  it.     in  view  of  this  likelihood,  and 
of  tibe  intrinsic  importance  to  the  profession  of  the  subject, 
it  is  important  that  there  should  be  a  general  expression  of 
opinion  as  to  whether  Findings  should  be  retained  or  not. 
It  is  a  common  complaint  that  in  many  cases  they  occasion 
a  great  deal  of  trouole,  annoyance,  and  loss  of  time,  while 
thej  accomplish  no  goodjpurpose.     By  looking  over  the  de- 
cisions of  the  Supreme  Court,  it  will  be  found  that  many 
judgments  have  been  reversed  solely  on  the  ground  of  tech- 
nical omissions  or  defects  in  the  Findings,  not  affecting  in 
any  respect  the  substantial  merits.     When  a  case  is  tried  by 
a  Court  without  a  jury,  the  Judge,  in  theory  of  law,  takes 
the  place  of  the  jury;  and  it  is  somewhat  dimcult  to  see  why 
he  should  not  render  a  general  verdict  as  well  as  a  jury.     H!e 
is,  in  numerous  cases,  on  account  of  his  wider  experience, 
much  more  competent  to  render  a  just  verdict  than  a  jury; 
but  whether  he  is  or  not,  there  seems  to  be  little  reason  in 
requiring  of  him  a  statement  of  every  fact  found,  and  allow- 
ing a  jury  to  ffive  only  the  general  result.     It  is  also  to  be 
borne  in  mind  that  Findings  are  generally  drawn  by  the 
successful  attorney,  and  that  very  often  they  are  made  to 
strain  the  facts.    If  in  such  cases  they  are  signed  by  the 
Judge  without  much  attention,  the^  do  injustice;  while,  on 
the  other  hand,  if  there  are  objections  on  the  other  side,  the 
mere  settlement  of  the  Findings  involves  a  fresh  coutro- 
versy,  and  the  case  has  to  be,  so  to  speak,  tried  over  again. 
Under  the  present  practice,   where  all   the   testimony  is' 
written  down  by  the  reporters  and  preserved,  it  seems  to  us 
that  there  is  not  the  same  use  for  Finding  as  there  might 
perhaps  have  been  under  the  old  practice,  when  the  tes- 
timony was  not  kept  in  an  authoritative  form.     It  is  very 
questionable,  to  say  the  least,  whether  Findings  do  not  at 
present  do  much  more  harm  than  good. 


626  The  Pacific  Coast  Law  Joubnal. 

Supreme  Court  of  Oalifomia. 

In  Bank. 


[Filed  November  4,  1880.] 

No.  10,552. 

ISAAC  M.  KALLOCH,  Pbtitioneb, 

YS. 

THE  SUPEMOE  COUBT  OF  THE  CITY  AND  COUNTY 
OF  SAN  FBANCISCO  et  al.,  Eespondents. 

CsnciNAii  Lav — "Whes  Information  mat  be  Filko.  The  Penal  Code  (New 
Section  809)  sathorizeB  a  proceeding  by  information  only  when  a 
defendant  has  been  examined  and  committed  as  provided  in  Section 
872. 

Pbkliminakt  Examination  not  to  bb  Waited.  There  is  no  authority  in 
the  Penal  Code  for  the  waiver  of  the  preliminary  examination  pro- 
vided for  in  Section  872  of  that  Code. 

Pendency  or  one  Infobmation  no  Bab  to  the  Presentation  of  Anothsb. 
The  mere  pendency  of  an  information  does  not  aflfect  the  right  of  the 
prosecution  to  present  another  for  the  same  offense. 

PfiocEBDiNas  bt  Infobmation  CoNSTiTUTioNAii.  The  proceeding  by  infor- 
mation provided  for  by  the  Constitution  and  Penal  Code  of  tlus  State 
is  not  calcalated  "to  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,"  and  is  not  opposed  to  the  Constitation 
of  the  United  States. 

Application  for  writ  of  prohibition. 

Henry  K  Hightoji,  for  petitioner. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  application  for  a  writ  of  prohibition,  under 
Part  3,  Chapter  B,  of  the  Code  of  Civil  Procedure. 

"  The  wnt  of  prohibition  is  the  counterpart  of  the  writ  of 
mandate.  It  arrests  the  proceedings  of  any  tribunal,  cor- 
poration, Board,  or  person,  when  such  proceedings  are  with- 
out, or  in  excess  of,  the  jurisdiction  of  such  tribunal,  corpo- 
ration. Board,  or  person," 

To  authorize  the  issuance  of  the  writ  in  this  case,  the  pro- 
ceeding complained  of  must  be  in  excess  of  the  jurisdiction 
of  the  Court.  (The  People  ex  rd.  Brwndage  y&.  TheSwaer- 
visors  of  Kem  County,  47  Cal.  81;  People  ex  rd.  Scanndl  ys. 
WhUney,  Id.  684.^ 

The  facts  of  this  case  are  as  follows:  On  the  29th  day 
of  April,  1880,  a  complaint  in  writing  was  filed  in  the  Police 
Court  of  the  City  and  County  of  San  Francisco,  charging  the 
petitioner   with  the  murder  of  one  Charles  De  Young;  and 
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being  brought  before  the  Court,  the  petitioner  waived  the 
preliminary  examination  provided  for  by  Section  869  of 
the  Penal  Code,  But,  notwithstanding  such  waiver,  the 
Police  Judge  proceeded  with  the  examination  of  the  case, 
and  after  hearing  the  orcd  statements  of  several  witnesses, 
committed  the  petitioner  for  trial.  On  the  17th  day  of  May, 
1880,  an  information  was  filed  by  the  District  Attorney, 
charging  the  petitioner  with  the  crime  of  murder.  On  May 
22d  the  petitioner  challenged  the  panel  of  the  Orand  Jury, 
and  his  challenge  was  overruled  by  the  Court.  On  the  19th 
day  of  June  the  information  was  set  aside  by  the  Superior 
Court  upon  petitioner's  motion,  on  the  ground  that  the 
testimony  of  tne  witnesses  examined  before  the  Police  Court 
had  not  been  reduced  to  writing,  as  directed  by  Section  869 
of  the  Penal  Code.  After  the  iriormation  was  set  aside,  the 
petitioner  moved  for,  and  obtained,  an  order  of  the  Court, 
oirecting  his  discharge  from  custody;  and  immediately  after 
his  discharge  the  petitioner  was  arrested  on  a  second  war- 
rant, charging  him  with  the  same  offense.  This  warrant  was 
sued  out  before  the  information  was  set  aside,  and  on  the 
21st  d^  of  June  the  petitioner  was  again  taken  before  the 
Police  Court,  and  he  a  second  time  waived  a  preliminary 
examination;  but,  disregarding  such  waiver,  the  Police  Judge 
proceeded  with  the  examination,  took  down  in  writing  the 
testimony  of  the  witnesses,  held  the  petitioner  for  trial,  and 
returned  the  depositions  to  the  Superior  Court.  All  of  this 
latter  proceeding  was  in  accordance  with  the  provisions  of 
the  Code.  On  July  13th,  after  the  petitioner  had  been  ex- 
amined and  committed  on  the  second  nearing,  another  infor- 
mation was  filed,  charging  the  petitioner  with  the  same 
offense.  On  July  29th  a  motion  was  made  to  set  aside  the 
last  mentioned  information;  and  on  the  30th  day  of  July  the 
petitioner  offered  to  challenge  the  grand  jurors  individually, 
but  the  privilege  of  doing  so  was  denied  him  on  the  ground 
that  he  had  at  that  time  no  standing  in  Court  for  that  pur- 
pose. On  the  19th  day  of  August  the  motion  to  set  aside 
the  second  information  was  denied;  and  on  being  called  on  to 
plead  thereto,  the  petitioner  interposed  the  plea  of  ''  once  in 
jeopardy."    (As  to  which  plea,  see  People  vs.  Cage,  48  Cal. 

The  foregoing  are  the  material  facts  in  this  case  upon 
which  this  Court  is  asked  to  stay  all  further  proceedings  in 
the  Court  below  by  its  writ  of  prohibition. 

The  first  point  made  on  behalf  of  the  petitioner  is,  that 
''he  should  be  discharged  because  the  second  arrest,  and  all 
proceedings  subsequent  thereto,  were  absolutely  void." 
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The  ground  here  taken  is,  *that  as  the  petitioner  had  once 
been  proceeded  against  by  information,  and  as  the  Court 
had  set  aside  that  information  and  had  ordered  that  the  }>e- 
titioner  be  discharged,  it  was  not  competent  for  the  District 
Attorney  to  proceed  against  him  a  second  time  by  another 
information. 

We  will  here  refer  to  several  provisions  of  the  Penal  Code 
regulating  proceedings  in  criminal  cases. 

Section  858  j)rovides  that  '*  when  the  defendant  is  brought 
before  the  magistrate  upon  an  arrest,  either  with  or  without 
warrant,  on  a  charge  of  having  committed  a  public  oflfense, 
the- magistrate  must  immediately  inform  him  of  the  chaise 
against  him,  and  of  his  right  to  the  aid  of  counsel  in  every 
stage  of  the  proceedings." 

Section  860:  ''If  the  defendant  requires  the  aid  of  counsel, 
the  magistrate  must,  immediately  after  the  appearance  of 
counsel,  or  if,  after  waiting  a  reasonable  time  therefor,  none 
appear,  proceed  to  examine  the  case." 

Section  861 :  "  The  examination  must  be  completed  at  one 
session,  unless  the  magistrate  for  good  cause,  shown  by 
affidavit,  postpone  it.  The  postponement  cannot  be  for  more 
than  two  days  at  each  time,  nor  more  than  six  days  in  all, 
unless  by  consent  or  on  motion  of  the  defendant." 

Section  864:.  "At  the  examination  the  magistrate  must 
first  read  to  the  defendant  the  deposition  of  the  witnesses 
examined  in  taking  the  information,  '  etc.   . 

Section  865:  '^The  witnesses  must  be  examined  in  the 
presence  of  the  def  end^mt,  and  may  be  cross-examined  in  his 
behalf." 

Section  869:  "  The  testimony  ^ven  by  each  witness  must 
be  reduced  to  writing  as  a  deposition  by  the  magistrate,  or 
under  his  direction,  and  authenticated  in  the  following 
form,"  etc. 

Section  870:  **The  magistrate  or  his  clerk  must  keep  the 
depositions  taken  on  the  information,  or  on  the  examination 
until  their  return  to  the  proper  Court,"  etc. 

Section  872 :  **  If,  however,  it  appears  from  the  examination 
that  a  public  offense  has  been  committed,  and  there  is  suffi- 
cient cause  to  believe  the  defendant  guilty  thereof,  the 
magistrate  must  endorse  on  the  depositions  an  order  signed  by 
him  to  the  following  effect:  *  it  appearing  to  me  that  the 
offense  in  the  within  deposition  mentioned  (or  any  offense 
according  to  the  fact,  stating  generally  the  nature  thereof) 
has  been  committed,  and  that  there  is  sufficient  cause  to 
believe  the  within  named  A.  B.  guilty  thereof,  I  order  that 
he  be  held  to  answer  to  the  same.' " 
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The  foregoing  are  the  provisions  of  the  Penal  Code,  so  far 
as  they  are  applicable  to  this  case^  down  to  the  time  of  the 
proceeding  by  information. 

The  proceeding  by  information,  as  a  substitute  for  the 
ordinary  indictment,  is  a  creature  of  the  new  Constitution, 
Section  8,  Article  I  of  which  provides  that  *'  offenses  here- 
tofore required  to  be  prosecuted  by  indictment  shall  be 
prosecuted  by  information  after  examination  and  com- 
mitment by  a  magistrate,  or  by  indictment  with  or 
without  such  examination  and  commitment,  as  may  be 
prescribed  by  law."  To  carry  into  effect  the  foregoing 
provision  of  the  Constitution,  the  Legislature,  by  an 
Act  approved  April  9,  1880,  enacted  as  follows:  **The 
following    is    adaed    as    a  new  section    to    the  said  Code 

S Penal  Code)  to  be  known  as  Section  809:  When  a 
ef  endant  has  been  examined  and  committed,  as  provided  in 
Section  872  of  this  Code,  it  shall  be  the  duty  of  the  District 
Attorney,  within  thirty  days  thereafter,  to  file  in  the  Superior 
Court  of  the  county  in  which  the  offense  is  triable  an  infor- 
mation charging  the  defendant  with  such  offense.  The  in- 
formation shall  be  in  the  name  of  the  People  of  the  State  of 
California,  shall  be  subscribed  by  the  District  Attorney, 
and  shall  be  in  form  like  an  indictment  for  the  same  of- 
fense." It  will  be  observed  that  the  above  provision  of  the 
Code  authorizes  a  proceeding  by  information  only  where  a 
defendant  has  been  examined  and  committed  as  provided  in 
Section  872  of  the  Penal  Code;  and  it  will  also  be  remembered 
that  at  the  first  hearing  before  the  Police  Court  the  peti- 
tioner was  not  examined  and  committed  in  conformity  to 
said  section. 

That  section  requires  the  committing  magistrate  to  take 
the  evidence  of  witnesses  examined  before  him  in  the  form 
of  depositions;  but  upon  the  first  examination  of  petitioner's 
case  the  testimony  was  taken  orally.  This  was  not  a  com- 
pliance with  the  provisions  of  the  Code,  and  for  that  reason 
the  Superior  Court  set  aside  the  information.  It  is  unne- 
cessary for  us  to  decide,  at  this  time,  whether  the  order  of 
the  Court  setting  aside  the  information  was  properly  made 
or  not,  as  that  question  is  not  now  before  us.     When  the 

Eetitioner  was  taken  before  the  Police  Judge  the  second  time, 
e  waived  a  preliminary  examination;  but,  notwithstanding 
such  waiver,  the  magistrate  proceeded  in  accordance  wiw 
Section  872  of  the  Penal  Code.  It  is  claimed,  however,  by 
the  learned  counsel  for  the  petitioner  '^  that  an  examination 
before  a  magistrate  is  a  statutory  right,  which  the  accused 
may  waive  if  he  prefers  so  to  do."     We  find  no  authority  for 


630  The  Pacifio  Coast  Law  Joubnal 

such  a  proposition  in  the  provisions  of  the  Penal  Code;  but, 
on  the  contrary,  they  all  seem  to  contemplate  an  examination 
of  the  case  by  the  committing  magistrate;  and  if,  after  such 
an  examination,  he  finds  there  is  reasonable  ground  to  be- 
lieve that  an  offense  has  been  committed,  and  that  the  ac- 
cused is  guilty  thereof,  he  is  required  to  so  state  by  endorse- 
ment upon  ,  tfie  depofntixyns.  This  is  not,  however,  a  new 
question  in  this  State,  for  it  was  directly  passed  upon  in  J5r 
parte  Walsh^  39  Cal.  705.  The  learned  Judge  there  says: 
''As  under  Section  103,  the  Justice  of  the  Peace  and  the 
District  Judge  are  alike  constituted  ma^strates  for  this  pur- 
pose, it  might  be  argued  that  the  proceedings  of  the  one, 
when  conducted  pursuant  to  the  statute,  and  resulting  in 
holding  the  accused  to  answer,  necessarily  ousted  the 
authority  of  the  other  to  proceed  even  to  investigate  the 
same  charge.  But  no  such  question  properly  arises  here, 
and  I  express  no  opinion  upon  it;  for  in  this  case,  as  has 
been  seen,  no  examination  whatever  of  witnesses  was  in 
fact  had  before  the  Justice  of  the  Peace.  Walsh  was  dealt 
with  simply  upon  his  own  waiver  of  an  examination.  The 
statute  provides  that  after  the  witnesses  for  the  people  shall 
have  been  examined,  the  defendant  may  waive  his  right  to 
make  a  statement  in  relation  to  the  charge  against  him;  but 
it  does  not  provide  for,  nor  contemplate,  a  total  waiver  of  any 
examination  whatever  into  the  charge  made  against  him  in 
the  first  instance.  An  inquiry,  to  some  extent  at  least, 
would  seem  to  be  required  for  the  purposes  of  public  justice." 

In  the  foregoing  case  it  was  held  that  a  waiver  of  an  ex- 
amination by  a  party  charged  with  felony  before  a  Justice 
of  the  Peace,  and  the  commitment  and  admission  to  bail  of 
the  accused  by  the  Justice,  without  any  examination  of  wit- 
nesses for  the  people,  is  not  a  bar  to  any  other  or  further 
examination  on  .  the  same  charge  by  a  District  Judge  or 
other  magistrate.  Speaking  futher  upon  the  question  of 
waiver,  the  learned  Judge  (then  Mr.  Justice  Wallace)  says: 
*'  Of  course  no  blame  can  be  imputed  to  the  Justice  of  me 
Peace  acting  in  this  instance,  for  in  proceeding  upon  the 
waiver  of  the  accused  he  only  pursued  a  course  of  practice 
which  has  become  quite  general  in  this  State;  but  it  is  a 
practice  which,  I  think,  is  not  authorized  b^  the  statute,  and 
ou^ht  not  to  be  encouraged,  because  it  is  liable  to  abuse; 
and  when  that  course  is  adopted,  it  should  not  be  held  to 
preclude  a  second  examination,  when  such  examination  is 
instituted  and  conducted  according  to  the  statutory  re- 
quirement. 

In  the  case  now  under  consideration,   the  information  was 
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set  aside  by  the  Court,  as  has  already  been  remarked,  on 
the  motion  of  the  petitioner,  and  on  the  ground  that  no 
leg(d  examination  had  been  had  of  the  case  before  the  exam- 
ining magistrate.  The  case  of  Ex  parte  CahiU  is  also  in 
£oint.  It  was  there  decided  "  that  if  a  defendant  has  been 
eld  to  answer  by  a  Justice  of  the  Peace  for  a  felony,  and 
the  Grand  Jury  recommend  that  the  case  be  referred  to  the  . 
next  Grand  Jury,  and  the  County  Court  then  order  that  the 
defendant  be  discharged  from  custody,  such  order  is  not  a 
bar  to  another  prosecution  of  the  defendant  for  the  same 
oflFense."  fExpaHe  CahiU,  52  Cal.  463.)  To  the  same  effect 
is  the  recent  decision  of  this  in  Ex  parte  Clarke  (opinion 
filed  March  23,  1880).  But  was  it  a  material  fact  in  the  case 
that  the  second  prosecution  was  commenced  before  the  first 
was  ended  ?  Suppose  the  prosecution  had  been  by  indict- 
ment, would  the  pendency  of  one  indictment  affect  the  right 
of  the  prosecution  to  present  another  for  the  same  offense  ? 
This  (][uestion  is  answered  in  the  negative  by  a  multitude  of 
authorities,  a  few  of  which  we  will  notice.  In  the  case  of 
DuUxyti  Y8.  The  State,  5  Ind.  534,  it  was  held  that  ''another 
indictment  pending  for  the  same  offense  constitutes  no 
ground  of  abatement.  This  in  criminal  prosecutions  seems 
to  be  the  settled  rule."  (1  Chitty's  Criminal  Law,  447.)  In 
the  case  of  the  CommonioeaUh  vs.  Murphy,  11  Cusliing, 
472,  the  Court  says  that  "  the  pendency  of  one  indictment 
is  no  ground  for  plea  in  abatement  to  another  indictment  in 
the  same  Court  for  the  same  cause."  In  the  case  of  Mizza. 
vs.  The  State,  36  Miss.  616,  the  Court  decided  that  "  tiie 
motion  in  arrest  of  judgment,  on  the  ground  that  other  in- 
dictments of  similar  import  were  then  pending  in  the  same 
Court  against  the  same  defendant,  was  properly  overruled.'" 
In  Unitea  States  vs.  Herbert  (5  Cranch,  Circuit  Court  reports, 
87),  Chief  Justice  Cranch  said  that  "  the  pendency  of  an- 
other indictment  against  the  defendant,  for  tne  same  offense, 
is  no  ground  for  arresting  the  judgment."  The  last  author- 
ity to  which  we  will  refer  on  this  subject  is  Wharton's  Crim- 
inal Pleading  and  Practice,  Section  462,  where  the  author 
says:  ''It  has  been  ruled  that  though  the  defendant  has 
pleaded  to  a  former  indictment  for  the  same  offense,  the  fact 
of  the  former  indictment  being  still  pending  is  no  bar  to  a 
trial  on  the  second."  It  is  true  that  all  of  the  foregoing 
cases  refer  to  indictments;  but  the  rule  is  equally  applicable 
to  an  information,  as  the  latter  is  simply  designed  to  serve 
the  purpose  and  take  the  place  of  the  former.  Each  is  but 
an^  accusation  in  legal  form  of  the  offense  with  which  the 
prisoner  stands  charged,  and  for  which  he  is  to  be  placed  upon 
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trial.  We  can  therefore  see  nothing  in  the  provisions  of 
the  Penal  Code,  or  in  the  general  principles  of  law  appli- 
cable to  proceedings  in  criminal  cases,  which  in  any  manner 
afiected  tne  regularity  and  validiiy  of  the  second  informa- 
tion on  the  ground  above  stated. 

But  another  objection  is  made  to  the  proceeding  by  infor- 
mation, which  we  will  now  examine.  It  is  claimed  on  be- 
half of  the  petitioner  that  the  provision  of  the  Constitution 
of  this  State,  authorizing  a  prosecution  by  information  in- 
stead of  bv  indictment,  is  in  conflict  with  Section  1,  Article 
XIV,  of  the  Constitution  of  the  United  States,  which  pro- 
vides that ' '  No  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,  KVOT  shoiJX  any  State  deprive  any  person  of  life^  Hberty,  or 
property  without  due  process  of  law. "    Ijie  meaning  of  this  lan- 

faage,  tound  in  the  amendment  to  the  Federal  Constitution,  has 
een  the  subject  of  much  discussion,  not  only  in  the  Courts,  but 
by  law-writers  and  statesmen.  The  same  provision  is  found 
in  the  Constitution  of  this  State,  as  well  as  in  the  Constitu- 
tion of  other  States,  and  in  fact  is  as  old  as  Magna  Charta. 
''  The  protection  of  the  subject  in  the  free  enjoyment  of  his 
life,  his  liberty,  and  his  property,  except  as  they  might  be 
declared  hj  the  judgment  of  nis  peers  or  the  law  of  the  land 
to  be  forfeited,  was  guaranteed  by  the  29th  chapter,  *  which 
alone,'  says  Sir  William  Blackstone,  'would  have  merited 
the  titie  that  it  bears  of  the  Great  Charter.'  The  people  of 
the  American  States,  holding  the  sovereignty  in  meir  own 
hands,  have  no  occasion  to  exact  pledges  from  any  one  for  a 
due  observance  of  individual  rights.  But  the  ag^ssive 
tendency  of  power  is  such  that  they  have  deemed  it  of  no 
small  importance  that  in  framing  the  instruments  under 
which  their  governments  are  to  be  administered  by  their 
agents,  they  should  repeat  and  re-enact  this  guaranty,  and 
thereby  adopt  it  as  a  principal  of  constitutional  pro- 
tection. *  *  *  r^^Q  language  employed  is  generally 
yearly  identical,  except  that  the  phrase  '  due  process  of  law ' 
is  sometimes  used;  sometimes  'the  law  of  the  land;'  and 
in  some  cases  both.  But  the  meaning  is  the  same  in  every 
case,  and  by  the  Fourteenth  Amendment  this  guaranty  is 
now  incorporated  in  the  Constitution  of  the  United  States." 
(Cooley's  Constitutional  Limitations,  page  435,  et  seq,)  The 
definition  given  to  this  language  by  Mr.  Webster  in  the 
Dartmouth  College  case,  is  very  often  quoted.  He  said  in 
that  case:  '*  By  the  law  of  the  land  is  most  clearly  intended 
the  general  law — a  law  which  hears  before  it  condemns, 
which  proceeds  upon  inquiry,  and  renders  judgment  only 
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after  trial.  The  meaning  is,  that  eyery  citizen  shall  hold  his 
life,  liberty,  property,  and  immunities  under  the  protection 
of  tiie  general  rmes  which  govern  society."  {Dartmovih  CoU 
lege  vs.  .  Woodward^  4  Wheaton,  519.)  mx,  Cooley  says 
tiiat  the  above  definition  is  apt  and  suitable  as  applied  to 
judicial  proceedings,  which  cannot  be  valid  unless  tiiev 
"proceed  upon  inquiry"  and  ''render  judgment  after  trial. 
In  the  case  of  James  et  <d.  vs.  Reynolds,  Administrator,  2 
Texas,  251,  it  was  said :  ''  The  terms  '  laws  of  the  land '  have 
been  often  construed  and  somewhat  variously  defined.  When 
first  used  in  the  Magna  Charta  of  the  Kings  of  England, 
they  probably  meant  the*  established  law  of  the  kingdom  in 
opposition  to  the  civil  or  Boman  law,  which  was  about  being 
introduced  into  tlie  land,  to  the  exclusion  of  the  former  laws 
of  the  country.  They  are  now,  in  the  most  usual  accepta- 
tion, regarded  as  general  public  laws,  binding  all  the  mem- 
bers of  the  community  under  similar  circumstances,  and  not 
partial  or  private  laws,  afiecting  the  rights  of  private  indi- 
viduals. 

Again  it  has  been  said:     "The  spirit  of  these  constitu- 
tional provisions  is,  briefly,  that  no  person  can  be  made  to 
suffer  for  a  criminal  offense,  unless  the  penalty  be  inflicted 
by  'due  process  of  law.'    What  that  is  has  been  often  de- 
fined, but  never  better  than  it  was,  both  historically  and 
critically,  by  Judge  Curtis,  of  the  Supreme  Court  of  the 
United  States,  in  Den  vs.  Murray  et  al,,   18  Howard,  272. 
It  ordinarily  implies  and  includes  a  complaint,  a  defendant, 
and  a  Judge,  regular  allegations,  opportunity  to  answer,  and 
a  trial  according  to  some  settled  course  of  judicial  proceed- 
ing."   {Hevber  vs.  Reilyy  53  Pennsylvania  State  Beports,  117.) 
Judge  Curtis,  in  the  case  in  18th  Howard,  uses  the  follow- 
ing language:     "The  words  'due  process  of  law'  were  un- 
doubtedly intended  to  convey  the  same  meaning  as  the 
words   'oy  the  law  of  the  land'  in  Magna  Charta.     Lord 
Coke,  in  his  commentary  on  these  words  (2  Inst.  50),  says 
they  mean  due  process  of  law.     *    *    *    For  though  '  due 
process  of  law'  generally  implies  and  includes  ax^or,  reus 
judex  J  regular  allegations,  opportunity  to  answer,  and  a  trial 
according  to  some  settled  course  of  judicial  proceeding,  yet 
this  is  not  universally  true.'^    In  the  case  of  Pexyple  ex  rel. 
Wetherbee  vs.  The  Supervisors,  70  N.  Y.  234,  it  was  held  that 
'*the  Legislature  has  the  right  to  take  away  a  particular 
fonn  of  remedy,  and  give  a  new  one.     *    *    *    Due  pro- 
cess of  law  requires  that  a  party  shall  be  properly  brought 
into  Court,  and  that  he  shall  have  an  opportunity  when  there 
to  prove  any  fact  which,  according  to  the  Constitution  and 
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usages  of  the  common  law,  would  be  a  protection  to  him  or  his 
property.  Due  process  of  law  means  law  in  its  regul^ 
course  of  administration  through  Courts  of  justice.'  (2 
Kent's  Com.  13.)  In  Mr.  Cooley's  recent  work  on  the  Prin- 
ciples of  Constitutional  Law,  page  224,  we  find  the  following 
language:  ''When  life  and  liberty  are  in  question,  there 
must,  in  eveij  instance,  be  judicial  proceedings;  and  that 
requirement  implies  an  accusation,  a  nearing  before  an  im- 
partial tribunal  with  proper  jurisdiction,  and  a  conviction 
and  judgment  before  the  punishment  can  be  inflicted.  But 
the  States  will  prescribe  their  own  modes  of  proceeding  and 
trial.  The  accusation  may  be  by  Orand  Jury  or  toithout  one, 
the  trial  by  jury  or  by  Court;  and  whatever  is  established 
will  be  'due  process  of  law,'  so  that  it  be  general  and  impar- 
tial in  operation,  and  disregard  no  provision  of  Federal  or 
State  Constitution.  Li  general,  however,  an  accused  person 
will  be  entitled  to  the  judgment  of  his  peers,  unless  that 
mode  of  trial  is  expressly  dispensed  with  by  law." 

This  brings  us  to  several  decisions  rendered  since  the 
Fourteenth  Amendment  was  adopted.  The  adoption  of  the 
Fourteenth  Amendment  was  one  of  the  results  of  the  late 
civil  war,  and  its  objects  and  purposes  were  to  secure  to  the 
recently  enfranchised  people  of  the  Southern  States  equal 
rightb  and  protection  under  the  law.  Li  the  State  of  Wis- 
consin they  have  a  prosecution  by  information,  and  in  the 
recent  case  of  Bmven  vs.  The  State,  30  Wis.  l59,  the  Su- 
preme Court  of  that  State  says:  "The  historical  origin  of 
the  Fourteenth  Amendment  to  the  Constitution  of  the  XJnited 
States  is  familiar  to  all  persons  in  this  country.  Prior  to 
its  adoption  there  was  a  class  of  persons  in  the  States  which, 
on  account  of  the  state  of  public  sentiment,  were  particularly 
exposed  to  oppressive  and  unfriendly  local  legislation.  They 
were  liable  to  be  despoiled  of  their  properly,  or  to  be  de- 
prived of  their  rights,  privileges,  and  immunities  in  an  arbi- 
trary manner  and  without  'due  process  of  law;'  and  the 
object  of  the  amendment  was  to  protect  this  class  especially 
from  any  arbitrary  exercise  of  the  powers  of  State  Govern- 
ments, and  to  secure  for  it  equal  and  impartial  justice  in  the 
administration  of  law,  civil  and  criminal.  But  its  design  was 
not  to  confine  the  States  to  a  particular  mode  of  procedure  in 
judicial  proceedings,  and  pronibit  them  from  prosecuting  for 
felonies  by  information  instead  of  by  indictment,  if  they  cnose 
to  abolish  the  grand  jury  system.  And  the  words  'due  pro- 
cess of  law '  in  the  amendment  do  not  mean,  and  have  not  the 
effect,  to  limit  the  powers  of  State  Government  to  prosecutions 
for  crime  by  indictment;  but  these  words  do  mean  law  in  its 
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regular  course  of  administration,  according  to  prescribed 
forms  and  in  accordance  with  the  general  rules  for  the  pro- 
tection of  individual  rights.  Administrative  and  remedial 
proceedings  must  change  from  time  to  time  with  the  advance- 
ment of  legal  science  and  the  progress  of  society;  and  if  the 
people  of  the  State  find  it  wise  and  expedient  to  abolish  the 
Grrand  Jury  and  prosecute  all  crimes  by  information,  there  is 
nothing  in  our  State  Constitution,  and  nothing  in  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States, 
which  prevents  them  from  doing  so."  The  case  of  Walker 
vs.  Smtbinet,  92  United  States  Beports,  page  90,  is  very 
instructive  upon  this  subject,  and  it  is  there  held:  '' That  a 
trial  by  jury  in  suits  at  common  law  pending  in  the  State 
Courts  is  not  a  privilege  or  immunity  of  national  citizenship 
which  the  States  are  forbidden  by  the  Fourteenth  Amend- 
ment to  abridge.  A  State  cannot  deprive  a  person  of  his 
property  without  due  process  of  law;  but  this  does  not  neces- 
sarily implv  that  all  trials  in  the  State  Courts  affecting  the 
property  of  persons  must  be  by  juiy.  This  requirement  of 
the  Constitution  is  met  if  the  trial  is  had  according  to  the 
settled  course  of  judicial  proceedings.  Due  process  of  law 
is  process  due.  according  to  the  law  of  the  land.  This  pro- 
cess of  the  State  is  regulated  by  the  law  of  the  State."  And 
in  the  later  case  of  the  United  o totes  vs.  CruiJcsJiank  et  cd.,  92 
United  States  Eeports,  page  654,  the  same  Court  says: 
"The  Fourteenth  Amendment  prohibits  a  State  from  de- 
priving any  person  of  life,  liberty,  or  property  without  due 
process  of  law;  but  this  adds  nothing  to  the  rights  of  one 
citizen  as  against  another.  It  simply  furnishes  an  additional 
guaranty  agiainst  any  encroachments  by  the  States  upon  the 
nmdamental  rights  which  belong  to  every  citizen  as  a  mem- 
ber of  society.  As  was  said  byMr.  Justice  Johnson,  in 
Bank  of  Columbia  vs.  OoMej/,  4  Wheaton,  244,  '  It  secures 
the  individual  from  the  arbitrary  exercise  of  the  powers  of 
government,  unrestrained  by  the  established  principles  of 
private  rights  and  distributed  justice.'" 

We  have  here  three  decisions  of  the  Supreme  Court  of  the 
United  States  upon  this  question,  two  of  which  were  made 
since  the  adoption  of  the  Fourteenth  Amendment.  The 
right  of  trial  by  jury  was  as  sacred  under  the  principles  of 
common  law  as  was  the  right  of  a  party  charged  with  crime 
to  have  his  case  submitted  to  a  grand  jury  for  its  action  and 
determination.     The  above  case  of   Wuucer  vs.  Soubinet  ex- 

Cisly  holds  that  it  was  competent  for  the  Legislature  of 
isiana  to  take  away  that  rignt;  that  there  was  nothing  in 
the  Fourteenth  Amendment  which  prohibited  it;  and,  by 
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parity  of  reasoning,  it  would  have  been  equally  within  iha 
power  and  authority  of  the  Legislature  to  abolish  the  pro- 
ceeding by  indictment,  and  to  substitute  therefor  the  proceed- 
ing by  information.  This  proceeding,  as  it  was  regulated  by 
the  Constitution  and  laws  of  this  State,  is  not  opposed  to  any 
of  the  definitions  given  of  the  phrases  "due  process  of 
law"  and  *'  the  law  of  the  land;"  but,  on  the  contrarjr,  it  is  a 
proceeding  strictly  within  such  definition,  as  much  so  in  every 
respect  as  is  a  proceeding  by  indictment.  It  may  be  ques- 
tionable whether  the  proceeding  by  indictment  secures  to 
the  accused  any  superior  rights  and  privileges,  but  certainly 
a  prosecution  by  information  takes  from  him  no  immunily 
or  protection  to  which  he  is  entitled  under  the  law.  But 
the  Constitution  of  this  State  has  made  provisioii  for  this 
form  of  prosecution,  and  the  Legislature  has  furnished  the 
machinery  to  enforce  it.  In  our  opinion  the  proceeding  is 
a  legal  and  constitutional  one. 

Writ  denied. 

We  concur:  Eoss,  J.,  McKinstry,  J.,  Sharpstein,  J., 
Thornton,  J.,  Myrick,  J.,  McKee,  J. 


Depabtment  No.  2. 


[Filed  October  8,  1880.] 

No.  5894. 

LOUIS  H.  BASCOMB,  Appellant,  * 
vs. 
MOSES  DAVIS,  Eespondent. 

Pbe-smptiom  as  to  title  and  right  of  persons  who  hare  in  good  faith 
purchased  lands  of  Mexican  grantees  or  assigns,  which  grants  have 
subsequently  been  rejected. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
Distoct,  Santa  Clara  County. 

Moore,  Laine  &  Lieb,  for  appellant. 
Houghton  &  BeynoMs,  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 
This  action  is  brought  to  obtain  a  judgment  that  the  de- 
fendant convey  to  the  plaintiff  a  certain  tract  of  land  contemn- 
ing 29  70-100  acres,  which  is  known  as  lot  No.  3  of  Section 
11,  T.  7,  S.  R.  1  W. 

On  the  15th  of  December,   1868,   the  plaintiff  filed  Ua 
declaratory  pre-emption  statement  in  the  United  States  Land 
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Office  at  San  Francisco,  in  which  he  set  forth  that  on  the 
24  day  of  May,  1850,  he  settled  upon  and  improved  a  quarr 
ier  section  of  land  which  embraced  said  lot  o,  and  declared 
his  intention  to  claim  said  quarter  section  as  a  pre-emptive 
right.  He  has  obtained  a  patent  of  all  the  lands  so  claimed 
by  him  except  said  lot  3,  which  the  defendant  has  ob- 
tained a  patent  of  after  a  contest  which  was  finally  terminated 
by  a  decision  of  the  Secretary  of  the  Interior  that  the  de- 
fendant was  entitled  to  enter  said  lot  3,  under  the  .provisions 
of  Section  7  of  the  Act  of  Congress  of  July  23,  1866,  entitled 
"An  Act  to  quiet  land  titles  in  California."  The  particu- 
lar clause  upon  which  the  Secretary  based  his  decision  reads 
as  follows:  ''That  where  persons  in  good  faith,  and  for  a 
valuable  consideration,  have  purchased  lands  of  Mexican 
grantees  or  assigns,  which  grants  have  subsequently  been 
rejected,  ♦  *  ♦  and  have  used,  improved,  and  continued  in 
the  actual  possession  of  the  same  as  according  to  the  lines  of 
their  original  purchase,  and  where  no  valid  adverse  right  or 
title  (except  of  the  United  States)  exists,  such  purchasers 
may  purchase  the  same,  after  having  such  lands  surveyed 
under  existing  laws,  at  the  minimum  price  established  bylaw 
upon  first  making  proof  of  the  facts  as  required  in  this  sec- 
tion." 

It  is  urged  on  behalf  of  the  plaintiff  that  the  decision  of 
the  Secretary  is  contrary  to  law,  and  therefore  not  final  in  a 
sense  which  forbids  a  reviewal  of  it  by  the  Court. 

The  first  point  upon  which  the  counsel  for  plaintiff  seems 
to  rely  is,  that  the  defendant  was  not  a  purchaser  under  a 
grant  within  the  meaning  of  the  Act  of  Congress. 

In  1858  the  defendant  purchased  of  one  Juan  C.  Galindo, 
Jr.,  a  tract  of  about  of  100  acres,  which  embraced  said  lot 
3.  The  latter  acquired  it  from  Juan  C.  Galindo,  Sr., 
who  obtained  a  cession  of  it  in  1846  from  "Friar  Jose  Ma. 
del.  Befugia  Suarez  del  Seal,  Minister  of  the  Mission  of 
Santa  Clara  and  San  Jose,  Guardian  Administrator  of  their 
Churches,  and  Neophytes."  The  Court  below  found  that 
Juan  C.  Galinda  Senior,  by  petitition  to  the  Board  of  Land 
Commissioners,  appointed  by  the  United  States  under  the 
Act  of  Congress,  March  3, 1851,  presented  his  claim  for  con- 
firmation, and  that  it  was  reiected  by  said  Board  on  the  12th 
day  of  June,  1855,  and  by  the  United  States  District  Court 
on  an  appeal  to  it  on  the  30th  day  of  July,  1863,  and  was 
finally  rejected  by  the  Supreme  Court  of  the  United  States 
in  December,  1868,  and  that  the  defendant  has  been  in  the 
open,  notorious,  actual,  exclusive  possession  of  lot  3  ever 
smce  the  year  1858. 
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And  Juan  Galindo  Senior  and  Juan  Galindo  Junior  had 
been  in  the  open,  notorious,  actual,  exclusive,  and  contin- 
uous possession  of  said  lot  3  since  the  10th  of  June,  1846, 
on  which  last  named  day  said  Juan  Galindo  Senior  purchased 
said  premises  and  entered  possession  thereof,  under  claim  of 
title  derived  by  and  under  a  deed  that  day  made  to  him. 
And  the  defendant,  in  the  year  1868,  purchased  in  good  faith, 
and  for  a  valuable  consideration,  the  said  lot  3  of  said  Juan 
Galindo  Junior,  who  had  succeeded  to  all  the  rights  of  said 
Juan  Galindo  Senior  in  and  to  said  land. 

Was  Galindo  Senior  a  Mexican  grantee  within  the  meaning 
of  the  clause  of  the  Act  of  Congress  above  quoted  ? 

There  is  one  expression  in  tne  conveyance  to  him  which 
would  seem  to  indicate  that  the  grantor  assumed  to  act  by 
virtue  of  some  authority  conferred  upon  him  by  the  Mexican 
Government.  The  clause  of  the  instrument  to  which  we 
refer  reads  as  follows :  "  In  witness  of  all  which  is  expressed, 
I  have  signed  this  document  in  the  presence  of  two  witnesses, 
who  saw  and  read  the  official  order  which  I  was  authorized 
by  the  Government  for  this  payment,  which  witnesses  are 
Don  Diego  Forbes  and  Don  Antonio  Pena."  Here  is  cer- 
tainly a  reference  to  an  ''official order,"  and  a  statement  that 
"  he  was  authorized  by  the  Government"  to  do  something. 
As  we  construe  this  clause,  it  means  that  the  grantor  was  au- 
thorized by  an  official  order  of  the  Mexican  Government  to 
convey  the  land  described  in  the  instrument  which  he  ex- 
ecuted, in  payment  of  claims  which  Galindo  Senior  had  upon 
the  church  for  money  and  cattle  supplied  for  its  worship  and 
for  the  maintenance  of  its  minister  and  neophytes. 

If  we  should  hold  that  a  ''Mexican  grantee "  means  a  person 
to  whom  a  grant  has  been  made  by  the  Mexican  Government,  it 
is  quite  clear  that  Galindo  would  not  be  within  that  descrip- 
tion. But  that  construction  of  the  Act  would  render  it  super- 
fluous. A  Mexican  grantee  or  his  assigns  in  that  sense 
would  not  require  any  such  aid.  The  Act,  therefore,  must 
have  been  passed  for  the  benefit  of  others  than  those  who 
had  purchased  lands  of  grantees  of  the  Mexican  Government. 
We  think  that  it  was  passed  for  the  benefit  of  those  who,  in 

f^ood  faith  and  for  a  valuable  consideration,  had  purchased 
ands  which  were  supposed  to  have  been  granted  by  the 
Mexican  Government,  and  had  used,  improved,  and  con- 
tinued in  the  actual  possession  thereof,  as  provided  in  the 
Act.  It  seems  to  us  tnat  the  ^ood  faith  of  the  purchaser, 
his  payment  of  a  valuable  consideration,  and  his  occupation 
and  improvement  of  the  land,  were  the  considerations  which 
moved  Congress  to  pass  this  Act;  and  if  so,  the  case  of  this 
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defendant  is  fairly  within  the  spirit  of  the  law. '  In  the  ab- 
sence of  anj  valid  adverse  right  or  title,  or  honafde  j)re- 
emption  claim,  there  does  not  seem  to  be  anything  inequita- 
ble in  the  United  States  preferring  as  a  purchaser  one  who 
had  once  paid  for  the  land  imder  the  honest  but  erroneous 
impression  that  he  was  acquiring  a  valid  title,  to  the  one 
who  had  never  purchased  or  occupied  it.  We  are  therefore 
of  the  opinion  that  the  defendant  was  a  purchaser  from  a 
"  Mexican  grantee  "  within  the  meaning  of  the  Act  of  Con- 
gress above  referred  to. 

The  next  point  raised  by  appellant  is  that  *'  the  defendant 
never  cultivated,  imj)rovea,  or  possessed  the  land,  as  *  accord- 
ing to  the  lines  of  his  original  purchase.'" 

It  is  quite  plain  that  the  language  of  the  Act  makes  that  a 
pre-requisite  of  the  right  to  enter  the  land  as  a  purchaser  of 
a  "  Mexican  grantee. "  The  Court  below  found  that,  although 
the  defendant  has  been  in  the  open,  notorious,  actual,  exclu- 
sive possession  of  the  land  in  controversy  ever  since  his 
purcnase  thereof  from  Galindo,  he  never  had  the  actual  pos- 
session of  all  the  land  included  in  that  purchase  according 
to  the  exact  lines  of  it,  and  that  a  great  part  thereof  was  at 
the  time  of  said  purchase,  and  ever  since,  in  the  adverse  pos- 
session of  others  who  claimed  adversely  to  him  and  his 
grantors.  The  question  is  whether  the  defendant,  by  reason 
of  his  failure  to  use,  improve,  and  continue  in  the  actual 
possession  of  all  the  land  which  he  purchased  of  Galindo,  is 
without  the  purview  of  the  Act.  Are  &uch  use,  improvement, 
and  possession  of  the  whole  tract,  in  the  nature  of  a  condi- 
tion precedent  to  his  right  to  purchase  so  much  of  it  as  he 
has  used,  improved,  and  had  actual  possession  of  ?  We 
think  not.  It  seems  to  us  that  the  Act  will  admit  of  a  more 
reasonable  construction  than  is  required  to  support  that 
theory.  As  we  construe  it,  the  clause  means  that  he  may 
purchase  any  land  within  l^e  lines  of  his  original  purchase 
which  he  has  used,  improved,  and  continued  in  the  actual 
]>ossession  of,  unless  tnere  is  some  valid  adverse  right  or 
title  to  it.  It  is  urged,  however,  that  the  Act  applies  only  to 
cases  where  the  grants  had  been  rejected  prior  to  its  passage; 
and  as  defendant's  claim  was  not  rejected  until  after  the  pas- 
sage of  the  Act,  it  does  not  apply  to  his  case.  But  we  are 
unable  to  discover  anything  in  the  Act  which  would  warrant 
us  in  holding  that  it  was  not  intended  to  be  prospective. 
The  general  rule  is  that  all  statutes  are  to  be  so  construed; 
and  the  Court  below  having  found  that  ''the  land  settled 
upon  by  the  plaintiff  on  the  24th  day  of  May,  1850,  did  not 
include,  and  was  not  intended  to  include,  the  northeast  quar- 


640  The  Pacipio  Coast  Law  Joubnal. 

tor  of  the  southeast  quarter  of  Section  11,  mentioned  in  the 
complaint,  or  any  part  thereof,"  and  that  "  the  plaintiff  did 
not  claim  said  lot  3  mentioned  in  the  complaint  until  the 
month  of  December,  1868,  wheiji  he  filed  nis  declaratory 
statement,"* and  that  the  defendant  has  been  in  the  open, 
notorious,  actual,  exclusive  possession  of  said  lot  3  ever  smee 
1858,  we  think  that  the  defendant  k  entitled  to  the  land  for 
which  the  patent  was  issued  to  him. 

There  are  other  points  discussed  by  counsel;  but  the  view 
which  we  take  of  the  case  renders  it  unnecessary  to  consider 
them  in  this  opinion. 

Judgment  affirmed. 

We  concur:  Myrick,  J.,  Morrison,  C.  J. 


In  Bane. 


[Filed  October  9,  1880.] 
No.  6124. 

BEBECCA  E.  MALLET,  Administratrix,  Bespondknt, 

vs. 
WILLIAM  B.  SWAIN,  Appellant. 

Pbomibsobt  Notbb — Patment.  a  party  cannot  relieye  himself  of  his  in- 
debtedness on  notes  by  showing  that  they  were  placed  in  a  box  and 
left  in  his  keeping  nnknown  to  him,  the  object  of  the  payee  being 
that  he  might  swear  he  had  no  property. 

Appeal  from  the  District  Court  of  the  Nineteenth  Judioial 
District,  San  Francisco  County. 

Lloyd  Baldwin^  for  respondent. 
2?.  W.  HoUaday,  for  appellant. 

By  the  Court: 

We  see  no  reason  to  doubt  the  correctness  of  the  opinion 
in  this  case  of  Department  No.  2  of  this  Court,  filed  March 
19,  1880.  The  further  point,  not  mentioned  in  that  opinion, 
is  made  that,  even  if  Swain  did  execute  the  notes  in  suit,  if 
ihey  were  by  Mallet  placed  in  a  box  in  Swain's  keeping, 
Swain  having  no  knowledge  that  the  notes  were  in  the  box, 
Mallet's  object  in  so  placing  them  being  that  he  mi^ht 
swear  that  he  had  no  property,  and  so  avoid  payment  of  his 
obligation  to  another  party,  such  action  on  the  part  of  Mal- 
let would  relieve  Swain  of  his  indebtedness  to  Mallet  on  the 
notes,  and  Mallet's  representative  cannot  maintain  an  action 
thereon.     We  do  not  think  that  this  point  is  tenable. 

Judgment  and  order  affirmed. 
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Depabtment  No.  1. 


[FUed  Octpbeor  8,  1880.] 

No.  7014. 

GEO.  L.  MTTiTiETt  et  al.,  Eespondents, 

vs. 

'W.  H.  BATE  ET  AL.,  Appellants. 

Afpeaia — ^Whxn  D1SMI88BD.  Where  parties  are  not  aggrieved  by  an  order  of 
Conrt,  and  the  same  is  inoperative  against  them,  they  have  no  stand- 
ing on  appeal,  and  their  appeal  must  be  dismissed. 

.Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  San  Francisco  County. 

Leviston  &  Biordan  and  B.  S.  Brooks,  for  respondents. 
J.  P.  Phdan  and  B.  B.  Newman,  for  appellants, 

MgEee  J.,  delivered  the  opinion  of  the  Court: 
On  the  26th  of  December,  1879,  the  Superior  Court  of 
the  Citv  and  County  of  San  Francisco,  Department  No.  7, 
made  the  following  order:  "The  Court  having  duly  consid- 
ered plaintifiTs  motion  that  a  writ  of  assistance  issue  herein, 
it  is  now  ordered  that  said  motion  be  granted,  and  that  a  writ 
of  assistance  issue  in  accordance  therewith."  From  this 
order  William  Nitze,  William  H.  Bate,  Jr.,  and  Vincent  W. 
Bate  appeal.  Not  one  of  the  appellants  is  a  party  to  the 
action. 

The  authenticated  copv  of  the  proceedings  had  in  the 
CSourt  below,  and  upon  which  the  appeal  is  presented,  shows 
that  on  the  motion  for  the  order  certain  evidence  was  sub- 
mitted '^  by  the  parties  to  the  moti(m;"  that  the  plaintifEs 
offered  and  submitted  certain  affidavits  and  exhibits  of  deeds 
annexed  thereto;  and  that  the  appellants  submitted  certain 
affidavits  and  exhibits  of  records  of  proceedings  in  the 
Probate  Court,  and  of  the  Justice's  Court  of  San  Fran- 
cisco; but  it  does  not  show  that  the  appellants  were  made 
parties  to  the  motion  by  service  upon  them  of  any  motion, 
or  notice  of  motion,  or  order  to  show  cause  for  the  issuance 
of  a  writ  of  assistance  against  them,  either  as  parties  to  the 
action  or  as  terre  tenants.  Nor  is  there  in  the  transcript 
a  copy  of  any  motion,  or  notice  of  motion,  or  order  to  show 
esose.  If  there  were  any  such  papers  used  on  the  hearing 
of  the  motion  in  the  Court  below,  they  would  be  in  the  tran- 
Boript;  for  the  transcript  should  contain  all  the  papers  used 
on  we  hearing.     (Section  951,  C.  C.  P.)    And  as  no  moving 

Cpers  are  to  be  found  in  it,  the  order  appealed  from  must 
ve  been  made  upon  an  ex  parte  application  against  the  de- 
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fendant  in  the  action.  That  being  the  case,  the  order  is 
inoperative  against  any  other  person  than  the  defendant;  and 
as  the  appellants  are  not  aggrieved  by  an  order  to  which 
they  were  not  made  parties,  and  as  the  order  is  inoperative 
against  them,  they  have  no  standing  on  appeal,  and  their  ap- 
peal must  be  dismissed.     (People  vs.  Orant,  45  Cal.  97.) 

It  is  so  ordered. 

We  concur:    Boss,  J.,  McKinstry,  J. 

Depabtment  No.  2. 


[Filed  October  26,  1880.] 
No.  6503. 

TOWNSEND  WOOD,  Appellant, 

vs. 

CHRIS.  FRANKS,  Respondent. 

Attachmbnt  op  Mobtoaoed  PsBSONAii  Pbopbbtt.  An  officer  who  leTJea  an 
attachment  upon  personal  property  which  is  mortgaged,'  withoat 
paying,  tendering,  or  depositing  the  amoont  of  the  mortgage,  as  pro- 
vided in  Section  2969  of  the  Civil  Code,  is  liable  to  the  mortgagee  for 
all  the  detriment  proximately  caused  to  him  by  such  attachment. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Monterey  County. 

8,  M.  Sioinnerton  and  S.  F.  (Ml,  for  appellant. 
Wm.  H.  Webb  and  J.  A,  WaU,  for  respondent. 

Mybick,  J.,  delivered  the  opinion  of  the  Court: 
Plaintiff  was  the  holder  of  a  chattel  mortgage  of  growing 
crops  made  by  one  Heron  to  secure  the  payment  of  a  promis- 
sory note  for  $1,487.25  and  interest,  which  mortgage  was 
recorded.  The  defendant  was  Sheriff,  and  as  such  tnere  was 
placed  in  his  hands  a  writ  of  attachment  against  the  property 
of  Heron  at  the  suit  of  another  person.  As  such  Sheriff,  the 
defendant,  without  paying,  tendering,  or  depositing  the 
amount  of  plaintiff's  deot,  seized  the  property  mortgaged  by 
virtue  of  the  writ  of  attachment.  Plaintiff  demanded  pay- 
ment of  his  debt,  and  payment  was  refused  by  defendant. 
Plaintiff  thereupon  brought  this  action  to  recover  the  amount 
due  him  on  the  note  and  mortgage  for  principal  and  interest. 
Defendant  demurred  to  the  complaint  on  the  ground  thai;  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained;  and  plaintiff  declin- 
ing to  amend,  judgment  for  defendant.  Plaintiff  appealed. 
The  statutes  of  this  State  applicable  to  this  controversy 
are  found  in  the  Civil  Code,  viz. : 
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Section  1427:  "An  obligation  is  a  legal  dufrjr,  by  which  a 
person  is  bound  to  do  or  not  to  do  a  certain  thing," 

Section  1428:  "An  obligation  arises  either  from — 1.  The 
contract  of  the  parties;  or^  2.  The  operation  of  law.  An  obli- 
gation arising  from  operation  of  law  may  be  enforced  in  the 
manner  provided  by  law,  or  by  civil  action  or  proceeding." 

Section  2968 :  *  *  Personal  property  mortgaged  may  be  taken 
under  attachment  or  execution  issued  at  the  suit  of  a  creditor 
of  the  mortgagor." 

Section  2^69 :  *•  Before  the  propjBrty  is  so  taken,  the  officer 
must  pay  or  tender  to  the  mortgagee  the  amount  of  the  mort- 
gage aeot  and  interest,  or  must  deposit  the  amount  thereof 
with  the  County  Clerk  or  Treasurer,  payable  to  the  order  of 
the  mortgagee. ' 

Section  3333 :  "  For  the  breach  of  an  obligation  not  arising 
from  contract,  the  measure  of  damages,  except  where  otherwise 

J)rovided  by  this  Code,  is  the  amount  which  will  compensate 
or  all  the  detriment  proximately  caused  thereby,  whether  it 
could  have  been  anticipated  or  not." 

Thus  it  will  be  seen  that  wherever  there  is  an  obligation 
arising  from  operation  of  law,  and  a  breach  of  that  obliga- 
tion, the  party  injured  may,  by  action,  recover  the  amount 
which  wiU  compensate  him  for  all  the  detriment  proximately 
caused  by  the  breach.  It  will  also  be  seen  that  the  law  cas1» 
upon  an  'officer  the  duty  or  obligation  of  paying  to  a  mort- 
gagee the  amount  of  the  debt  due  the  mortgagee  before  he, 
the  officer,  may  take  the  properly.  If  an  officer  seizes  per- 
sonal property  mortgaged,  wimout  paying,  tendering,  or 
depositing  the  amount  due,  the  detriment  proximately  caused 
by  such  seizure  is  not  the  value  of  the  property  seized,  but 
the  amount  of  the  mortgage  debt.  The  officer  is  not  bound 
to  make  the  seizure  unless  the  attaching  creditor  furnish  him 
with  the  requisite  funds  to  make  the  payment.  A  failure  to 
furnish  the  funds  would  be  a  good  defense  «by  the  officer  in  a 
suit  against  him  by  the  attaching  creditor.  If,  however,  the 
officer,  waiving  his  right  to  be  protected,  seizes  the  property 
without  payment,  tender,  or  deposit,  he  assumes  to  make 
good  to  the  mortgagee  the  detriment  caused  by  the  seizure; 
and  the  mortgagee  is  not  left  to  his  action  of  trover  or  re- 
plevin. Indeed,  it  might  be  that  he  would  not  be  in  a  posi- 
tion to  maintain  either  of  those  actions. 

Judgment  reversed  and  cause  remanded,  with  directions 
to  overrule  the  demurrer,  and  that  defendant  have  leave  to 
answer  within  ten  days  after  notice  of  the  order  overruling 
the  demurrer. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 
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United  States  Circuit  Court. 

Ninth  Circuit,  District  op  Camfornia. 


THE  GIANT  POWDEB  COMPANY,  Complainant, 

vs. 
THE   CALIFORNIA  VIQORIT  POWDEB  COMPANY 

AND  OTHERS,   DEFENDANTS. 

* 

Patbotv— Whin  Be-ibsue  PiBMiaBiBLV.  A  re-ijssae  of  a  patent  can  only  ba 
had  when  the  original  patent  is  inoperative  or  invalid  from  one  of  two 
causes — either  by  reason  of  a  defective  or  iosufficient  specification,  or 
by  reason  of  the  patentee  claiming  as  his  own  invention  or  diacovezy 
more  than  he  had  a  right  to  claim  as  neV;  and  even  then,  only  when 
the  error  has  arisen  from  inadvertence,  accident,  or  niBtaka,  and 
without  any  frandolent  or  deceptive  intention. 

Bb-issus  of  Patent — CoLiiATEBAii  Examination  into  Jubisdiction  of  Co»- 
vissioNEB.  Though  the  doctrine  is  well  settled  that,  in  cases  within 
his  jurisdiction,  the  Commissioner  of  Patents  has  exclusive  power  to 
accept  surrenders  and  issue  new  letters  patent,  and  his  decisiona  in 
such  cases  are  not  open  to  collateral  attack,  yet  this  does  not  prednde 
an  examination,  in  a  suit  for  infringement  of  re-issued  letters,  of  the 
original  and  re-issned  patents;  and  if  they  disclose  a  case  in  which 
the  Commissioner  had  no  jurisdiction  to  act,  or  in  which  he  exceeded 
his  jurisdiction,  the  re-issued  letters  must  fall. 

Patents — Constbuction  of  Tebms  Used  in  Spbcifigationb.  Though  a 
Court  cannot  look  outside  of  a  patent  for  explaoation  of  terms  in  it, 
which  are  not  technical  and  are  free  from  ambiguity,  yet  it  can  ex- 
amine into  the  history  of  the  invention  patented  so  as  to  be  able  to 
read  the  specifications  in  the  light  of  the  inventor's  knowledge. 

Dtnamitb  ob  Giant  Powdeb  Patents.  Where  it  appeared  that  the  original 
patent  for  Giant  Powder  covered  only  a  compound  of  nitro-glyeerine 
and  any  inexplosive  porous  absorbent  which  would  take  up  Uie  nitro- 
glycerine and  render  ii  safe  for  transportation,  storage,  and  use  with- 
out loss  of  its  explosive  power,  and  that  a  re-issue  of  the  same  patent 
embraced  a  compound  of  nitro-glycerine  with  any  porous  substance, 
explosive  or  inexplosive :  He^d,  that  the  re-issued  patent  was  not  a 
correction  of  any  defective  or  insufficient  spedficatiou ;  that  it  enlaxgad 
the  scope  of  the  invention,  and  covered  a  compound  not  embraced  in 
the  original  patent;  and  that  it  was  invalid. 

McAllister  &  Bergin,  Alfred  Btx,  and  Gausten  Browne^  for 
complainant. 
Eiammcyiid  &  WriglU,  for  defendants. 

Field,  J. : 

The  complainant  is  the  holder  of  a  patent  bearing  date 
March  17,  1874,  for  an  alleged  new  explosive  compound 
known  as  dynamite  or  giant  powder.  For  some  time  since 
its  issue,  the  defendants  have  been  engaged  in  making,  sell- 
ing, and  using  an  explosive  compound  averred  to  be  sub- 
stantially  the  same  as  the  compound  described  in  the  patent. 
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This  suit  is  brought  for  the  alleged  infringement,  with  a 
prayer  that  the  defendants  be  required  to  account  and  pay 
over  to  the  complainant  the  income  and  profits  obtained  by 
them  from  this  violation  of  its  rights,  and  be  restrained  from 
further  infringement. 

The  compound  patented  is  claimed  to  be  the  invention  of 
Alfred  Nobel,  a  distinguished  engineer  of  Sweden.  His 
invention,  whatever  may  have  been  its  extent,  was  assi^ed 
to  one  Bandmann,  in  April  1868;  and  in  May  following  a 
patent  for  the  same  was  issued  to  him  for  the  term  of  seven- 
teen years.  Soon  afterwards,  Bandmann  assigned  his  inter- 
est to  the  complainant,  the  Giant  Powder  Company,  a  cor- 
poration created  under  the  laws  of  California;  and  in  Octo- 
ber, 1873,  this  company  surrendered  the  patent,  and  obtained 
re-issued  letters  for  the  residue  of  the  term.  In  March,  1874, 
this  re-issue  was  also  surrendered,  and  new  letters  patent 
were  issued,  for  the  infringement  of  which  the  present  suit 
is  brought. 

The  bill  alleges  that  the  surrender  of  the  original  letters, 
the  first  re-issue,  its  surrender  and  the  second  re-issue,  were 
each  made  for  "good  and  lawful  cause;"  but  it  does  not 
specify  what  that  cause  was.  The  allegation  will,  however, 
be  taken  to  be  that  the  cause  was  one  for  which  the  statute 
authorized  a  surrender  and  a  re-issue.  The  bill  also  alleges 
that  each  re-issue  was  for  tiie  same  invention  described  in  the 
original  patent. 

The  answer  denies  both  of  these  allegations,  and  avers 
that  the  original  letters  and  the  first  re-issue  were  not  sur- 
rendered because  they  were  invalid  by  reason  of  a  defective 
and  insufficient  specification,  arising  from  inadvertence,  ac- 
cident, or  mistake,  without  any  fraudulent  intention  on  the 
part  of  the  patentees,  and  charges  that  they  were  surrendered 
upon  false  representations,  with  the  intent  to  interpolate 
and  obtain  in  re-issued  letters,  claims  and  grants  for  more 
than  was  embraced  by  the  invention  of  Nobel  described  in 
the  original  patent,  and  that  the  re-issued  letters  were  not 
for  the  same  invention,  but  for  another  and  different  one. 
And  the  defendants  insist  that  for  this  and  other  reasons 
the  re-issued  letters  are  invalid. 

On  the  argument  the  counsel  of  the  complainant  stated 
that  the  second  re-issue  was  obtained  to  correct  a  clerical 
error  in  the  description  of  the  grantee,  and  that  it  does  not 
differ  in  its  specifications  from  the  first  re-issue ;  so  that 
practically  there  is  but  one  re-issue  in  the  case.  So  treating 
the  matter,  the  questiq^  presented  to  us  at  the  outset  relates 
to  the  validity  of  this  re-issue. 
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The  Act  of  Congresd  of  1870,  embodied  in  the  Bevised 
Statutes  (under  which  the  re-issue  was  panted),  provides 
that,  **  Whenever  any  patent  is  inoperative  or  invalid,  by 
reason  of  a  defective  or  insufficient  specification,  or  by  rea- 
son of  the  patentee  claiming  as  his  own  invention  or  dis- 
covery more  than  he  had  a  right  to  claim  as  new,  if  the  error 
has  arisen  by  inadvertence,  accident,  or  mistake,  and  with- 
out any  fraudulent  or  deceptive  intention,  the  Commissioner 
shall,  on  the  surrender  of  such  patent  and  the  payment  of 
the  duty  required  by  law,  cause  a  new  patent  for  the  same 
invention,  and  in  accordance  with  the  corrected  specification, 
to  be  issued  to  the  patentee,  or,  in  the  case  of  his  death,  or 
of  an  assignment  of  the  whole  or  any  undivided  part  of  the 
ori^al  patent,  then  to  his  executors,  administrators,  or 
assigns,  for  the  unexpired  part  of  the  term  of  the  original 
patent.  Such  surrender  shall  take  effect  upon  the  issue  of 
.the  amended  patent." 

As  thus  seen,  a  re-issue  can  only  be  had  when  the  original 
patent  is  inoperative  or  invalid  from  one  of  two  causes— 
either  by  reason  of  a  defective  or  insufficient  specification, 
or  by  reason  of  the  patentee  claiming  as  his  own  invention  or 
discovery  more  than  he  had  a  right  to  claim  as  new.  And 
even  then  the  patentee  can  only  obtain  a  re-issue  where  the 
error  has  arisen  from  inadvertence,  accident,  or  mistake,  and 
without  any  fraudulent  or  deceptive  intention. 

As  the  power  to  accept  a  surrender  and  issue  new  letters 
is  vested  exclusively  in  the  Commissioner  of  Patents,  his 
decision  in  the  matter  is  not  open  to  collateral  attack  in  a 
suit  for  the  infringement  of  re-issued  letters.  His  action,  like 
that  of  all  officers  especially  designated  to  perform  a  par- 
ticular duty  of  a  judicial  character  for  the  Government,  is 
presumed  to  be  correct  until  impeached  by  re^ar  proceed- 
ings to  annul  or  modify  it.  He  must  judge  m  the  first  in- 
stance of  the  sufficiency  of  the  original  specScation — ^whether 
the  same  is  defective  in  any  particular;  whether  such  defect 
was  the  result  of  an  unintentional  error;  and  if  so,  to  what 
extent  a  new  or  additional  specification  should  be  allowed 
to  describe  correctly  the  invention  claimed;  and  it  is  to  be 
assumed  in  every  case  that  he  has  done  his  duty.  The  de- 
cisions of  the  Supreme  Court  to  this  effect  are  numerous,  and 
the  doctrine  is  among  the  settled  rules  of  patent  law.  But 
it  does  not  preclude  the  examination  of  the  original  and  re- 
issued patents,  to  see  whether  or  not  they  disclose  on  their 
face  a  case  in  which  the  Commissioner  had  authority  to  act, 
or  whether  he  has  exceeded  his  authority  in  issuing  letters 
for  an  invention  different  from  that  described  in  the  origmal 
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patent.  If  they  disclose  a  case  in  which  the  Commissioner 
had  no  jurisdiction  to  act,  or  a  case  in  which  by  his  deter- 
mination he  has  exceeded  his  jnrisdiction,  the  re-issued  letters 
must  fall.  His  determination  can  have  no  greater  conclusive- 
ness than  that  of  the  jud^ent  of  a  regular  judicial  tribunal; 
and  we  all  know  that  although  such  judgment  cannot  be 
collaterally  attacked  by  showing  that  the  evidence  upon 
which  the  Court  acted  was  insufficient,  that  improper  testi- 
mony was  admitted,  that  the  Court  erred  in  its  rulings  upon 
matters  of  law,  or  that  the  verdict  of  the  jury  was  against 
the  weight  of  evidence,  yet  the  record  of  the  judgment  can 
in  all  cases  be  examined  to  see  whether  the  Court  had  juris- 
diction of  the  subject-matter  and  of  the  person  of  the  de- 
fendant; and  if  sucn  jurisdiction  be  wanting,  the  judgment 
is  ineflfectual  for  any  purpose.  So  here  upon  all  matters  out- 
side of  the  patents  which  the  Commissioner  was  to  hear, 
and  upon  the  weight  of  which  he  was  to  determine,  his  judg- 
ment IS  conclusive  in  the  present  suit;  but  if  the  patents 
disclose  a  case  in  which  he  nad  no  jurisdiction,  or  in  which 
he  exceeded  it,  his  determination  carries  with  it  no  efficacy. 

This  is  general  and  universal  law,  although  we  find  ex- 
pressions in  opinions  that  the  only  question  left  open  for  the 
consideration  of  the  Court,  in  a  suit  for  infringement  of  re- 
issued letters,  is  whether  the  new  and  the  old  patent  are  for 
the  same  invention.  The  expressions  would  be  more  accu- 
rate if  they  were;  that  seldom  could  any  other  question  be 
raised,  for  seldom  will  it  appear  without  the  consideration  of 
extrinsic  evidence  whether  or  not  the  ori^nal  patent  was 
invalid  or  inoperative  from  a  defect  of  specifications.  Sup- 
pose, for  illustration,  that  the  specifications  in  two  patents, 
the  original  and  the  reissued,  were  identical  in  their  lan- 
'  fosge — or,  differing  in  phraseology,  were  identical  in  mean- 
mg — would  it  be  pretended  that  though  their  identity  would  be 
thus  manifest  on  their  face  from  a  comparison  of  the  two, 
and  that  the  Commissioner  in  granting  the  re-issue  had  ac- 
cordingly acted  in  a  case  not  warranted  by  the  statute,  it 
must  be  assumed  that  the  re-issue  was  properly  granted,  and 
that  the  action  of  the  Commissioner  could  not  therefore  be 
questioned?    The  decisions  support  no  such  conclusion. 

The  Commissioner  is  an  officer  of  limited  authority;  and 
whenever  it  is  apparent  upon  inspection  of  the  patents  that 
he  has  acted  without  authority,  or  has  exceeded  it,  his  judg- 
ment must  necessarily  be  regarded  as  invalid.  His  action 
must  be  restricted  to  the  particular  cases  mentioned  in  the 
statute.  That  onlj^  authorizes  a  re-issue  when,  from  an  un- 
intentional error  in  the  description  of  the  invention,  the 
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patent  is  invalid  or  inoperative^  or  when  the  claim  of  the 
patentee  exceeds  his  invention.  It  is  not  sufficient  that  the 
patent  does  not  cover  aU  that  the  patentee  could  have 
claimed,  if  his  specifications  had  come  up  to  his  invention. 
If  he  has  invented  or  discovered  something  beyond  his 
original  specifications  and  claim,  his  course  is  not  to  en- 
deavor to  cover  it  by  a  re-issue,  but  to  seek  a  separate  patent 
for  it. 

The  statute  authorizing  a  fe-issue  was  intended  to  protect 
against  accidents  and  mistakes,  and  it  is  only  when  thus 
restricted  that  it  can  be  regarded  as  a  beneficial  statute.  If 
a  patentee  does  not  embrace  by  his  specifications  and  claim 
all  that  he  might  have  done,  and  there  has  been  no  clear 
mistake,  inadvertence,  or  accident  in  their  preparation,  the 

S resumption  of  law  is  that  he  has  abandoned  to  the  use  of 
le  public  everything  outside  of  them,  or  at  least  has  post- 
poned any  additional  claim  for  further  consideration. 

In  Russell  vs.  Dodge,  3  Otto,  463,  the  Supreme  Court, 
speaking  of  a  re-issue  under  the  law  of  1836,  which  is  similar 
to  the  law  of  1870,  under  which  the  present  re-issued  letters 
were  obtained,  said:  ''A  defective  specification  could  be 
rendered  more  definite  and  certain  so  as  to  embrace  the  claim 
made,  or  the  claim  could  be  so  modified  as  to  correspond 
with  the  specification;  but  except  under  special  circum- 
stances, such  as  occurred  in  the  case  of  Lockwood  vs.  Morejf, 
8  Wall.  230,  where  the  inventor  was  induced  to  limit  his 
claim  by  the  mistake  of  the  Commissioner  of  Patents,  this 
was  the  extent  to  which  the  operation  of  the  original  patent 
could  be  changed  by  the  re-issue.  The  object  of  the  law  was 
to  enable  patentees  to  remedy  accidental  mistakes,  and  the 
law  was  perverted  when  any  other  end  was  secured  by  the 
re-issue. '     (See  also  Railway  vs.  Sayles,  97  U.  8.  663.) 

In  the  light  of  this  decision  and  of  the^  views  expressed 
upon  the  Act  of  Congress,  there  can  be  but  one  answer  to 
the  question  presented  as  to  the  validity  of  the  re-issue  upon 
which  this  suit  is  founded.  Looking  at  the  original  patent 
and  the  re-issued  patent,  and  the  specifications  annexed  to 
them,  we  find  that  the  material  difference  between  them  is  as 
to  the  extent  of  the  invention.  The  original  patent  covers 
a  compound  of  nitro-glvcerine  and  any  inexplosive  porous 
absorbent  which  will  take  up  the  nitro-glycerine  and  render 
it  safe  for  transportation,  storage,  and  use,  without  loss  of 
its  explosive  power.  The  re-issued  patent  enlarges  the  scope 
of  the  invention,  so  as  to  embrace  a  compound  of 'nitro- 
glycerine with  any  porous  substance,  explosive  or  inexplosive, 
and  will  be  equally  safe  for  use,  transportation,  or  storage. 
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It  is  plain,  from  a  comparison  of  the  si>ecifications  of  the 
two  patents,  that  their  difference  is  in  their  application — ^the 
one  covering  only  a  compound  of  nitro-glycerine  with  inex- 
plosiye,  porons,  absorbent  substances;  the  other  covering  a 
compound  of  nitro-glycerine  with  all  porous  absorbents, 
whether  explosive  or  inexplosive.  We  shall  hereafter  con- 
sider how  far  this  changes  the  character  of  the  invention. 
At  present  it  is  sufficient  to  say  that  it  is  manifest  that  if 
the  re-issued  patent,  standing  aibne,  would  be  valid  and  oper- 
ative, the  original  patent,  to  the  extent  of  its  claim,  would 
be  valid  and  operative  also;  in  other  words,  that  there  is  no 
foundation  for  the  pretence  thai  the  original  patent  was  in- 
valid or  inoperative  from  any  defect  of  description.  Its 
range  or  scope  was  more  limited  than  the  re-issued  patent — 
that  is  all.  It  was  a  valid  and  operative  patent  to  the  extent  of 
its  claim,  and  that  covered  the  invention  described.  There « 
was  therefore  no  case  presented  upon  which  the  powers  of 
the  Commissioner  could  be  invoked.  There  was  no  invalid 
or  inoperative  patent,  from  a  defect  of  description,  to  be 
corrected  by  a  re-issue.  .  The  specifications  annexed  to  the 
origraal  patent  were  clear  and  sufficiently  explicit  for*  the 
compound  composed  of  nitro-glycerine  and  the  inexplosive, 
porous  substance  mentioned,  and  the  claim  Was  only  for  a 
composition  of  matter  made  of  the  in^edients  in  the  man- 
ner and  for  the  purposes  described  m  them.  There  was 
therefore  nothing  to  correct  in  a  re-issue,  according  to  the 
decision  in  Ru8»sll  vs.  Dodge^  3  Otto,  463.  The  claim  was  as 
extensive  as  the  invention  specified,  and  there  is  no  pretence 
that  this  was  not  sufficient  to  cover  a  compound  of  nitro- 
glycerine with  inexplosive,  porous  absorbents. 

The  case  might  be  rested  here;  but  respect  for  the  able 
and  distinguished  Judges  of  the  First  and  Second  Circuits 
requires  some  notice  of  their  decisions.  They  have  held  that 
the  re-issued  patent  is  valid,  against  a  defense  that  it  covers 
a  different  invention  from  that  described  in  the  original 
patent,  and  that  the  term  ^^inexplosive,"  in  the  original  specifi- 
cations, is  used  only  in  a  relative  sense,  as  compared  with 
nitro-glycerine,  and  not  in  an  absolute  sense,  excluding  the 
entire  use  of  all  explosive  absorbents,  whatever  their  degree 
of  explosiveness.  Their  attention  does  not,  however,  ap- 
pear to  have  been  directed  to  the  point,  that  if  the  ori^nal 
patent  was  valid  and  operative  with  the  existing  specifica- 
tions, there  was  no  case  for  a  re-issue  for  the  consideration  of 
the  Commissioner.  On  the  contrary,  their  opinions,  like  the 
argument  of  counsel  in  the  case,  go  to  show  that  the  original 
patent  was  valid  and  operative,  and  that  its  specifications 
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were  safficientlj  comprehensive  to  include  explosive  absorb- 
ents, if  the  resulting  compound  could  be  safehrused,  stored, 
and  ti*ansported.  Ii  their  positions  be  sound,  there  was  no 
ground  for  a  re-issue,  and  the  new  letters  cannot  be  sustained. 

But,  independently  of  this  consideration,  we  are  not  able 
to  concur  with  the  learned  Judges  as  to  their  interpretation 
of  the  term  *'  inexplosive  "  in  the  original  patent,  and  con- 
sequent judgment  that  the  re-issued  patent  is  for  the  same 
invention.  While  we  cannot  look  outside  of  the  patent  for 
the  explanation  of  terms  in  it  which  are  not  technical  and  are 
free  from  ambiguity,  we  can  examine  into  the  history  of  the 
invention  patented,  so  as  to  be  able  to  read  the  specifications 
in  the  light  of  the  inventor's  knowledge.  TVe  can  place  our- 
selves in  his  position,  so  as  to  see,  as  it  were,  with  his  eyes, 
and  speak  with  his  language.  The  natural  signification  of 
» the  term  ''  inexplosive '  would  exclude  explosive  absorbents; 
and  where  an  attempt  is  made  to  qualify  and  limit  this  mean- 
ing, we  are  at  liberty  to  inquire  into  the  circumstances  und^ 
which  the  term  was  used.  It  was  held  by  the  Supreme  Court 
of  California,  in  construing  an  agreement  concerning  the 
boundary  line  of  mining  claims,  where  the  term  *'  north'' was 
used,  that  it  was  competent  to  show  by  the  usage  of  the 
place  that  it  had  reference  to  the  line  indicated  by  the  com- 
pass there,  and  not  to  a  line  due  north  and  south,  according 
to  the  true  meridian.     {Jenny  Lind  vs.  Botoei\  11  Cal.  194.) 

Now,  reading  the  history  of  the  labors  of  Alfred  Nobel  to 
utilize  the  explosive  power  of  nitro-glycerine,  and  render  it 
safe  to  transport,  handle,  and  use — me  experiments  he  tried, 
first  to  explode  the  nitro-glycerine  in  mass,  then,  in  conse- 
quence of  the  dangers  attending  its'use,  to  prevent  its  explo- 
sion when  handled;  the  patents. he  obtained  in  Europe;  his 
experience  in  the  use  of  gunpowder  and  other  explosives  with 
nitro-glycerine — it  is  impossible  to  believe  that  he  intended 
anything  different  from  the  natural  meaning  of  the  term  he 
used.  He  knew  well  the  danger  attending  the  use  of  nitro- 
glycerine with  explosive  absoroents;  and  in  limiting  his  claim 
to  its  use  with  inexplosive  absorbents,  we  must  presume  that 
he  at  that  time  intended  to  abandon  all  claim  to  compounds 
of  a  different  character,  or  at  least  to  leave  such  claim  open 
for  further  consideration.  If  we  read  his  own  language,  in 
an  application  made  three  years  afterwards  for  a  new  patent 
for  a  compound  with  explosive  absorbents,  presented  to  the 
Commissioner  of  Patents  by  the  complainant,  and  therefore 
adopted  and  approved  by  it,  there  can  be  but  little  doubt  on 
the  subject.  Soon  after  the  new  patent  was  obtained,  the 
application  for  a  re-issue  was  made,  evidently  that  it  might 
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reach  back  to  the  date  of  the  original  patent  and  cover  in- 
ventions of  other  parties  daring  the  intermediate  period^  or 
that  which  had  gone  into  public  nse. 

We  do  not  attach  to  the  general  language  used  by  Nobel 
in  the  first  patent,  following  the  statement  of  the  nature  of 
his  inyention,  the  significance  ascribed  tp  it  by  counsel.  We 
give  it  a  different  construction.  The  statement  is  that  ''  the 
nature  of  the  invention  consists  in  forming  out  of  two  in- 
gredients lone  known — viz.,  the  explosive  substance  nitro- 
glycerine, and  an  inexplosive  porous  substance  hereinafter 
specified — a  composition  which,  without  losing  the  great  ex- 
plosive power  of  nitro-glycerine,  is  very  much  altered  as  to 
its  explosive  and  other  properties,  being  far  more  safe  and 
convenient  for  transportation,  storage,  and  use  than  nitro- 
glycerine. " 

Following  this  statement  is  this  language:  ''In  general 
terms,  my  invention  consists  in  mixing  with  nitro-glycerine 
a  substance  which  possesses  a  very  great  absorbent  capacity, 
and  which  at  the  same  time  is  free  from  any  quality  which 
will  decompose,  destroy,  or  injure  the  nitro-glycerine  or  its 
explosiveness."  The  substance  here  mentioned  as  possess- 
uig  a  great  absorbent  capacity  has  reference  not  to  any  ab- 
sorbent substance,  but  that  which  is  specifically  designated 
in  the  preceding  statement  of  the  ingredients  of  the  com- 
pound— as  if  the  inventor  had  said :  '*  In  general  terms,  my 
invention  consists  in  mixing  with  nitro-glycerine  a  pubstance 
which  possesses  a  very  great  absorbent  capacity,  which  sub- 
stance IS  porous  and  inexplosive,  and  is  hereinafter  specified." 
The  inexplosive  porous  substances  afterwards  specified  were 
certain  kmds  of  silicious  earth,  or  silicic  acid,  known  under 
the  general  term  of  silicious  marl,  tripoli,  rotten  stone,  and 
the  like,  the  best  of  which  was  composed  of  the  remains  of 
infusoria. 

This  construction  renders  it  unnecessary  to  give  a  forced 
meaning  to  the  term  ''  inexplosive,''  and  is  consistent  with  all 
fhe  preceding  and  subsequent  statements  and  conduct  of 
the  inventor  as  disclosed  in  the  history  of  his  invention.  It 
nowhere  appears  that  he  had  any  knowledge  or  belief,  when 
fhe  first  patent  was  issued,  that  the  admixture  of  nitro- 
glycerine with  explosive  substances  would  produce  a  safety 
powder.  That  was  a  discovery,  which  he  did  not  make,  or 
claim  to  have  made..  So  when  in  his  specifications  he  men- 
tions charcoal  as  an  absorbent,  he  observes  that  it  has  the 
**  defect  of  being  itself  a  combustible  material." 

To  our  mind,  looking  at  the  history  of  the  invention  and 
reading  the  specifications  of  the  patent  in  its  light,  it  is  clear 
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that  the  inventor  used  the  word  **  inexplosive  "  in  its  natural 
and  ordinary  sense,  and  that  the  attempt  to  limit  that  mean- 
ing is  an  afterthought  of  his  assignees,  desiring  to  bring 
within  the  reach  of  the  patent  compounds  in  no  respect 
within  his  contemplation. 

In  other  words,  the  re-issued  letters  coyer  a  compound  not 
claimed  by  Nobel,  and  not  embraced  in  the  ori^nal  patent. 

It  follows  that  in  our  judgment  the  complainant  nas  no 
just  cause  of  complaint  against  the  defendants,  and  its  suit 
must  be  dismissed  with  costs;  and  it  is  so  ordered. 

October  12,  1880. 


Legal  FacetisB. 

The  world  never  knows  the  great  respect  lawyers  have  for  each 
other  until  one  dies,  and  there  is  a  meeting  of  the  bar. 


Law  is  very  like  a  si^ye;  it  is  easy  to  see  through  it,  but  one 
must  be  considerably  reduced  before  he  gets  through. — Harper's 
Bazar. 


**  Gemtlsmen  of  the  jury,"  said  an  eloquent  advocate,  ''you 
hev  heem  the  witness  swar  he  saw  the  prisoner  raise  his  gun; 
you  hev  heem  him  swar  he  saw  the  flash  and  heered  the  report; 
you  Ijiev  heem  him  swar  he  saw  the  dog  fall  dead;  you  hev  heem 
him  swar  he  dug  the  bullet  out  with  his  jack-knife,  and  you  hev 
seen  the  bullet  produced  in  Court — but  whar,  gentlemen,  whar, 
I  ask  you,  is  the  man  who  saw  that  bullet  hit  that  dog  ?  " 

The  only  Man  on  ms  Sms. — In  one  of  the  Western  States  a 
case  was  tried,  and  at  its  termination  the  Judge  charged  the 
jury,  and  they  retired  for  consultation.  Hour  after  hour  passed, 
and  no  verdict  was  brought  in.  The  Judge's  dinner  time  had 
arrived,  and  he  grew  himgiy  and  impatient.  Upon  inquiry  he 
learned  that  one  obstinate  juiyman  was  holdmg  out  against 
eleven.  That  he  could  not  stand,  and  ordered  the  twelve  men 
to  be  brought  before  him.  He  told  them  that  in  his  charge  he 
had  so  plainly  stated  the  case  and  the  law  that  the  verdict  ought 
to  be  unanimous,  and  the  man  who  permitted  his  individual 
opinion  to  weigh  against  eleven  men  of  wisdom  was  unfit  and 
unqualified  ever  again  to  act  in  the  capacity  of  juiyman.  At  the 
end  of  this  excited  harangue  a  little  squeaky  voice  came  from 
one  of  the  jurymen.  He  said:  **  Judge,  will  your  Honor  permit 
me  to  say  a  word?"  Permission  being  given,  he  added:  "  May 
it  please  your  Honor,  I  am  the  only  one  on  your  side." 


hdfxt  €mt  'pM  f  tfutiAl. 


Vol-  VI.  Deoembbb  4, 1880.  No.  15. 

Gnrrent  Topics. 

Tee  Supreme  Court  of  the  city  of  Baltimore,  on  October 
9,  1880,  disbarred  William  E.  Qleeson,  an  attorney  and  ex- 
Jndge,  under  the  following  circumstances:  An  action  was 
being  tried  in  that  Court  in  which  Gleeson  was  attorney  for 
defendant.  The  presiding  Judge  asked  him  why  a  certain 
witness  had  not  been  produced.  He  replied  that  he  had  had 
the  witness  summoned,  but  that  he  had  failed  to  attend,  or 
words  to  that  effect.  According  to  the  findings  of  the  Court,  - 
this  reply  was  false,  and  G-leeson  knew  it  to  be  false.  The 
witness,  as  a  matter  of  fact,  after  having  been  summoned, 
had  been  dismissed  by  Qleeson  himself,  and  the  statement 
was  made  with  intent  to  deceive  and  mislead  the  Judge,  and 
tended  to  deceive  and  mislead  him.  It  was  therefore  ordered 
that  Gleeson's  name  should  be  stricken  from  the  roll  of 
attorneys,  and  that  he  shoidd  be  disbarred  from  practicing 
any  further  in  that  Court.  Without  entering  into  any  con- 
troversy as  to  particulars,  it  is  a  healthy  indication  that  an 
attorney  has  actually  been  disbarred  for  falsehood.  If  a 
severe  rule  of  this  kind  were  generally  enforced,  it  would 
relieve  the  profession  of  a  few  unworthy  members,  but  it 
would  raise  the  character  and  reputation  of  the  Bar  among 
the  community  in  general.  There  is,  of  course,  allowance  to 
be  made  for  a  great  amount  of  zeal  on  the  part  of  an  attorney 
for  the  intereste  of  his  clients;  but  there  is  nothing  in  the 
relation  which  justifies  lying.  The  rule  might,  with  propri- 
ety and  good  results,  be  .extended  to  statements  between  at- 
torneys as  well  as  to  statements  of  attorneys  to  Judges, 
and  to  statements  in  the  course  of  business  out  of  Court  as 
well  as  to  statements  before  the  Court  itself. 
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Supreme  Gonrt  of  California. 

Department  No.  ± 


[FDed  October  26,  1880.] 

Nq.  6360. 

ALBINA  SEDGWICK,  Executrix,  etc.,  Eespondent, 

vs. 
THOMAS  SEDGWICK,  Sb.,  Appellaot. 

Etidehcb — Altebkd  Note.  Where  objection  was  made  to  the  introductioii 
in  evidence  of  a  promissozy  note  that  the  last  figure  of  the  date,  1870, 
had  been  altered  from  a  1  to  a  0,  but  it  did  not  appear  that  the  altera- 
tion had  been  made  after  the  execution  of  the  note:  Held,  no  error 
to  admit  it  to  be  read  in  evidence. 

Etzdbmcb  om  Issue  of  Want  of  Considebation.  In  an  action  on  a  promis- 
sory note,  upon  the  issue  of  want  of  consideration,  all  the  transac- 
tions of  the  parties  occurring  about  the  time  of  the  execution  of  the 
note,  and  not  too  remote,  are  admissible  in  evidence. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, San  Joaquin  County. 

A.  L,  Hopkins  and  J.  H.  Bvdd,  for  appellant. 

W.  L.  Dudley  and  Ikrry^  McKune  &  Terry,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

This  action  was  brought  to  recover  the  amount  due  on  two 
promissorv  notes.  Jud^ent  passed  for  plaintiff.  Defend- 
ant movea  for  a  new  trial,  which  was  denied.  The  case 
comes  here  on  appeal  from  the  judgment  and  the  order  deny- 
ing the  motion  for  a  new  trial  mentioned  above.  The  de- 
fendant denied  the  execution  of  one  of  the  notes,  which  was 
for  $2,274. 

On  the  trial  the  plaintiff  proved  the  si^ature  of  the  maker 
of  the  note  last  mentioned,  and  offered  it  in  evidence.  The 
defendant  objected  to  this  offer  on  the  ground  that  the  note 
appeared  on  its  'face,  and  from  the  testimony  of  the  witnesses, 
to  nave  been  changed  in  a  material  part  after  its  execution, 
and  no  explanation  had  been  given  in  respect  to  the  change. 
The  Court  overruled  the  objection,  and  defendant  excepted. 

The  alleged  alteration  was  in  the  date  of  the  note.  On 
the  face  of  the  note  there  seems  to  have  been  a  change  of 
the  last  figure  in  1870,  from  the  figure  1  to  a  cipher — that  it, 
the  figure  1,  seems  to  have  been  first  made,  and  then  changed 
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to  a  cipher.  Section  1982,  C.  C.  P.,  provides  that  a  party 
producing  a  writing  as  genuine,  which  has  been  altered,  or 
appears  to  have  been  altered,  after  its  execution,  in  a  part 
material  to  the  question  in  dispute,  must  account  for  the  ap- 
pearance or  alteration;  and  if  ne  does  not  account  for  such 
alteration,  he  cannot  ^ive  the  writing  in  eyidence. 

From  the  evidence  in  relation  to  this  matter,  we  'cannot 
say  that  it  appears  that  the  alteration  contended  for  was 
made  after  the  execution  of  the  note.  For  this  reason  the 
Court  did  not  err  in  allowing  the  note  to  be  read  in 
evidence. 

The  defendant  alleged  in  his  defense  that  the  note  was 
without  any  consideration  whatever,  and  testified  that  he  had 
received  nothing  for  it.  He  further  testified  that  he  had  no 
recollection  of  ever  executing  any  such  note,  and  that*  the 
note  was  not  his. 

Defendant  offered  to  prove  by  one  B.  B.  Lane,  who  was 
called  by  him,  that  in  September,  1870,  he  paid  to  the  de- 
fendant for  his  crop  of  that  year  $987,  and  to  Thomas  Sedg- 
wick, Jr.,  the  payee  of  the  note  for  $2,274,  and  the  testator 
of  plaintiff,  on  account  of  his  father's,  $400  or  $600;  that  the 
defendant  was  a  farmer,  having  about  500  acres  of  land  fullj 
paid  for;  that  he  was  not  engaged  in  any  specidative  busi- 
ness; that  he  had  received  from  the  witness  Lane  the  sum  of 
1987  for  his  crop  of  that  year,  and  in  addition  that  he  ■ 
allowed  his  son  to  take  money  for  a  part  of  the  crop  to  the 
amount  of  $400  or  $600.  The  evidence  offered  was  objected 
to  as  incompetent,  and,  on  the  objection  of  the  plaintiff,  was 
excluded  by  the  Court. 

Thomas  Sedgwick,  Jr.,  was  the  son  referred  to.  This  evi- 
dence was  admissible  on  the  issue  of  want  of  consideration, 
and  shoidd  have  been  admitted.  All  of  the  transactions  of 
defendant  and  his  son  occurring  about  the  time  of  the 
transaction  of  the  note,  and  not  too  remote,  were  admissible 
on  that  issue,  and  the  Court  erred  in  excluding  it.  Evidence 
of  this  character  was  admitted  by  the  Court,  and  this 
should  have  gone  in  for  the  purpose  indicated. 

We  find  no  other  errors  as  to  the  admissibility  of  tes- 
timony. 

The  other  points  ipade  are  as  to  the  sufficiency  of  the 
evidence  to  justify  the  findings.  As  the  case  ^will  go  back 
for  a  new  trial,  we  deem  it  proper  to  say  nothing  on  these 
views. 

For  the  error  above  pointed  out,  the  judgment  and  order 
are  reversed,  and  the  cause  remanded  for  a  new  trial. 

We  concur:  Sharpstein,  J.,  Myrick,  J. 
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Depabtment  No.  1. 


[Filed  October  18,  1880.] 

No.  10,555. 

THE  PEOPLE,  Respondent, 

vs. 
AH  CON  ET  AL.,  Appellants. 

Gbiminai^  Law — Chinese  Game  of  "Tan" — ^Inbtbuctions  to  Jubt.  In  ft 
criminal  prosecution  against  three  persons  for  playing  the  Chinese 
gambling  game  of  "tan,"  where  the  evidence  tended  to  prove  that 
defendants  were  severally  engaged  in  distinct  transactions  at  different 
tables,  and  there  was  nothing  to  show  that  the  distinct  transactions 
constituted  one  game:  Held,  &at  to  charge  the  jury  that  there  might 
be  one  game  of  tan  conducted  by  two  dealers  at  two  tables,  and  at  the 
same  time,  was  error. 

Appeal  from  the  Saperior  Court  of  Fresno  County. 

A.  L.  Hart,  Attorney-General,  for  respondent. 
Creed  &  Edwards,  for  appellants. 

McBjnstby,  J.,  delivered  the  opinion  of  the  Court: 

The  information  alleged  that  defendants,  jointly,  on,  etc., 
''did  deal  and  carry  on  a  certain  banking  game,  commonly 
known  as  'tan,'  with  certain  devices,"  etc.  A  verdict  of 
guilty  was  rendered  against  all. 

As  part  of  its  charge  the  Court  instructed  the  jury:  "If 
the  evidence  shows  that  one  or  more  of  defendants  were 
guilty  of  playing  at  one  banking  game,  and  one  or  more  of 
defendants  at  another,  and  the  defendants  were  not  playing 
at  the  same  time  and  place,  and  in  the  same  game,  the  jury 
must  acquit." 

The  jury  returned  into  Court  for  further  instructions.  Then 
took  place  certain  proceedings  which  are  hereinafter  recited 
at  length,  not  because  they  exhibit  an^  exemplary  model  of 
the  decorum  which  should  characterize  the  demeanor  of 
counsel,  but  in  order  that  it  may  be  made  to  appear  that  the 
jury  must  have  been,  or  at  least  may  have  been,  led  upiio 
their  verdict  by  assertions  of  fact  emanating  from  the  Bench. 

"  After  retiring  to  their  room  for  deliberation  as  to  a  ver- 
dict the  jury  were  returned  into  Court',  and  were  in  the  jury 
box  at  me  time  the  reporter  entered  the  room,  whereupon 
the  following  proceedings  were  had: 

"The  Court  (to  the  rraorter) — ^Tou  may  state  that  the  jury 
came  in  and  asked  the  Court  — 

"Mr.  Edwards — ^If  the  Court  please,  I  woidd  like  for  the 
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juror  to  state  what  he  is  asking  for,  and  for  the  reporter  to 
take  it  down. 

''The  Foreman — ^The  jury  asked  instructions  or  an  explana- 
tion from  the  Judge  as  to  the  meaning  of  one  of  the  instruc- 
tions, as  to  whether  it  means  that  if  part  of  defendants  were 
playing  the  same  game  at  one  table  and  part  at  another  table, 
ana  all  the  same  game,  whether  they  were  instructed  that  the 
defendants  were  not  guilty;  or  as  to  whether  part  of  the  de- 
fendants were  playing  at  one  table  and  part  at  another,  and 
at  a  diflferent  game,  that  they  were  not  guilty — ^that  is  the 
thing  we  desire  to  know. 

"The  Court — ^The  Court  instructs  the  jury  that,  from  the 
reading  of  the  instruction,  that  the  expression,  or  the  words, 
'at  one  ^ame,'  does  not  change  the  character  of  the  game 
charged  in  the  indictment  of  tan;  that  the  same  game  can  be 
earned  on  at  ttoo  separate  tables  and  stUL  preserve  the  same  char- 
acteristics. If  the  words  'at  table'  had  been  used  instead  of 
'  at  game, '  it  would  alter  the  instruction.  Is  that  all  you  desire  ? 

"JJIr.  Edwards-T-I  will  except.  The  jurors  have  now  the 
Court's  construction.  If  they  want  further  instructions  they 
can  return  again.  If  anything  further  is  to  be  done,  the 
Court  has  instructed  them  as  to  the  construction  of  that  in- 
struction. Now  it  is  for  them  to  retire,  without  any  more 
being  said,  to  deliberate  on  their  verdict. 

"The  Court — ^No  more  than  what  the  Court  might  see 
proper  to  give. 

"Mr.  Grady — ^I  desire  to  put  it  right  here  on  the  minutes. 

"A  juror  (Mr.  Marks) — Would  your  Honor  allow  me  to 
state  the  case  on  behalf  of  one  or  two  of  the  jurors? 

"The  Court— Yes,  sir. 

"Mr.  Marks — ^I  will  do  it  in  their  behalf  partly,  and  partly 
in  my  own.  The  diflBiculty  is  this:  We  do  know  that  two  of 
these  defendants  were  caught  at  one  table,  and  one  at  another 
table — that  we  know.  Now,  after  we  conclude  that  all  three 
of  them  are  really  guilty  of  playing  the  game  prohibited  by 
law,  then  we  understand  that  the  instruction — the  last  instruc- 
tion— ^is  that  if  two  of  the  parties  were  in  one  game  and  one 
of  the  parties  at  another  table  in  another  game  of  the  same 
kind,  that  we  must  acquit. 

"The  Court— At  another  table  — 

"Mr.  Marks — ^At  another  table  and  in  another  game;  but 
both  being  guilty  of  playing  the  game  prohibited  by  law,  we 
must  nevertheless  acquit,  although  it  was  nevertheless  the 
same  game;  that  is  to  say,  if  the  tables  were  {>ut  together 
and  there  was  only  one  dealer,  they  would  be  in  the  same 
game,  but  there  were  two.  games  of  the  same  kind. 
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"The  Court — ^There  could  be  two  dealers  and  only  one 
game. 

"Mr.  Edwards — ^The  defendants  except  to  the  instructions 

given  orally,  not  in  writing.  Defendants  except  to  what  the 
ourt  states  to  the  juror  orally. 

"The  Court — Haven't  jon  taken  it  down,  Mr.  Beporter? 

"The  Reporter— Yes,  sir. 

"Mr.  Grady — ^I  will  ask  the  Court  now  to  instruct  the  jury 
in  writing. 

"Mr.  Edwards  (to  Mr.  Grady) — ^I  object  to  your  saying 
anything. 

'  *  Mr.  Grady — ^I  have  a  perfect  right  to  ask  the  Court  for  an 
instruction. 

'  *  Mr.  Edwards — ^I  except  to  the  counsel  insisting  on  talking. 

"Mr.  Grady — I  have  a  perfect  right  to  ask  flie  Court  a 
proposition  at  anv  time.  Tne  gentleman  says  I  have  no  right 
to  speak.  I  ask  the  Court  this— to  instruct  the  jury  in 
writing  that  it  makes  no  difference  how  many  tables  nor  how 
many  different  games  the  defendants  were  pla^dng,  if  the  juiy 
believe  the  defendants  were  engaged  in  carrying  on  the  game 
of  tan  for  money  at  the  time  alleged  in  the  information;  it 
makes  no  differenae  as  to  the  number  of  tables  or  the  number 
of  games;  that  if  it  was  the  same  kind  of  game  played  by 
these  defendants  at  that  time,  I  ask  the  Court  to  give  this 
instruction  in  writing. 

"Mr.  Edwards — 'Novr,  defendants  except  to  the  foregoing 
statement  made  by  counsel  for  the  prosecution  in  the  presence 
of  the  jury,  without  any  authority  whatever,  asking  tne  Court 
to  instruct  differently  from  what  he  had  already  instructed, 
to  change  the  instructions  and  re-instruct  the  jurv.  when  they 
come  in  to  ask  for  advice  and  been  advised — ^after  the  jury 
have  been  instructed  and  retired  for  deliberation,  and  have 
come  in  and  asked  for  a  construction  of  an  instruction  ^t 
has  been  given. 

"A  Juror — ^Will  you  allow m0  to  make  one  su^estion?  I 
understand  that  we  merelv  want  instructions  that  will  allow 
UB  to  use  our  option  in  the  matter.  We  want  instructions 
tiiat  will  allow  us  to  use  our  option  in  the  matter. 


"The  Court — ^The  jurors  have  that. 
' '  The  Juroi^We  didn't  ui 


b  understand  it  so  before;  we  thought 
the  instructions  were  to  bring  in  a  verdict  one  single  way. 

"Mr.  Edwards — ^The  defendants  except  to  the  conversation 
had  between  the  Court  and  the  juror,  it*  being  oral  and  not  in 
writing,  on  the  ground  that  the  Court  has  no  authority  to 
have  any  communication  with  the  jurors  except  upon  written 
instructions. 


The  Paoifio  Coast  Law  Joubnal.  669 

"Mr.  Grady — ^That's  all  right;  the  Court  ain't  giving  no 
ingtrudiona. 

"Mr.  Edwards — ^I  only  objected  to  the  conyersation. 

"The  Court — ^Mr.  Beporter,  you  have  taken  down  all  I 
have  said  in  your  notes? 

"The  Eeportei^-Tes,  sir. 

"The  Court  (reading  from  paper) — ^The  Court  will  instruct 
the  jury  that  they  have  the  discretion  to  acquit  or  convict 
from  the  evidence,  and  that  the  words  '  at  the  same  game/  as 
used  in  the  last  instruction,  do  not  change  the  character  of 
the  game  as  charged  in  the  information;  thai  the  same  game 
can  be  played  at  the  same  time  at  ttvo  separate  tables,  and  yet 
oonstihUe  the  sawje  game. 

"A  Juror  (Mr.  Marks) — ^That  is  clear;  I  understand  that. 

"Mr.  Edwards — ^The  defendants  except  to  the  last  instruc- 
tion given  by  the  Court. 

"&e  jury  then  retired  for  deliberation;  and  upon  being 
returned  into  Court  soon  thereafter,  the  following  proceedings 
were  had: 

"The  Clerk  (after  having  called  the  list  of  jurors,  and  all 
responding  to  their  names) — Gentlemen,  have  you  agreed 
upon  a  verdict? 

"The  Foreman — We  have.  (The  verdict  was  thereupon 
handed  to  the  Court,  by  him  read  and  passed  to  the  Clerk, 
who  recorded  the  same  upon  the  minutes  of  the  Court.) 

"The  Clerk  (reading  from  the  minutes) — *We,  the  jury, 
find  the  three  defendants  guilty  as  charged.  J.  M.  Bucker, 
Foreman.'    So  say  you  all?    (Answers  in  the  affirmative.) 

* '  At  the  request  of  defendants'  attorney  the  \jxtj  was  polled, 
and  each  of  the  jurors  stated  that  the  foregoing  was  his 
verdict." 

Without  any  comment  upon  the  confusion  which  pervades 
the  scene  thus  photographed,  produced  in  part  at  least  by 
numerous  interruptions  and  persistent  argumentation — not  to 
mention  the  kindly  efforts  of  counsel  to  relieve  the  Judge  of 
the  labor  of  instructing  the  jury  by  discharging  that  judicial 
function  for  him — ^it  clearly  appears  from  the  colloquy  above 
reported  that  the  questions  of  the  jurors  had  reference  to  the 
instruction  already  given  and  recited  above  (in  itself  clearly 
expressed  and  easily  understood),  and  would  have  been  fully 
answered  by  its  substantial  repetition.  The  jurors  were  en- 
titled to  a  confirmation  or  else  a  modification  of  the  legal 
proposition  contained  in  that  instruction.  They  were  not 
supplied  with  either,  in  unambiguous  terms,  but  were  fur- 
nished instead  with  a  finding  of  fact.   The  language  employed 
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by  some  of  the  jnrors  also  conveyed  a  yery  plain  intimation 
that  they  had  already  reached  the  conclnsion,  npon  the  evi- 
dence, that  defendants  when  arrested  were  severally  con- 
ducting separate  games.  The  statement  of  a  juror,  *  *  * 
''but  there  was  two  games  of  the  same  kind,"  was  immediately 
followed  by  the  remark  of  the  Court,  "There  could  be  two 
dealers  and  only  one  game."  This  remark — as  well  as  the 
previous  declarations  of  the  Court,  "the  same  game  can  be 
carried  on  at  two  tables,"  and  "  the  same  game  can  be  played 
at  the  same  time  at  two  separate  tables  and  yet  constitute  the 
same  game" — could  only  have  been  understood  as  a  statement 
of  a,  fad,  and  was  therefore  violative  of  the  Constitution. 
(Art.  VI,  Sec.  19.)  It  was  more  than  an  abstract  speculation, 
based,  a  priori,  upon  the  illimitable  possibilities.  The  exi- 
ffencies  of  the  case  did  not  demand  of  the  Court  or  jury  to 
hazard  a  conjecture  that  among  the  iimumerable  modes  by 
which  men,  civilized  and  savage,  indulge  their  passion  for 
gambling,  there  might  be  a  game  of  chance  conducted  contem- 
poraneously by  tiuo  dealers.  Gambling  in  the  concrete  was 
before  the  Court  and  jury — the  spirit  of  gambling  as  material- 
ized in  "tan." 

The  suggestion  that  the  Court  below  only  intended  to  say 
that  two  dealers  and  two  tables  did  not  conclusively  establish 
more  than  one  game,  and  the  jury  were  still  at  liberty  to  find 
but  one  game,  will  not  remove  the  vice  of  the  charge.  And 
this  is  for  at  least  two  reasons:  First,  the  question  is  not 
what  tiie  Court  intended  io  say,  but  what  the  Court  said;  and 
second,  inasmuch  as  the  evidence  tended  to  prove  that  de- 
fendants were  severally  engaged  in  distinct  transactions, 
while  there  was  no  evidence  tending  to  prove  that  the  two 
transactions  constituted  one  game,  the  instruction — if  it  had 
been  what  it  is  suggested  it  was  intended  to  be — would  have 
been  inapplicable  to  the  facts,  and  liable  to  the  objection 
that  it  might  mislead  the  jury.  No  expert  had  sworn  that 
there  could  be  two  dealers  in  one  game  of  tan;  and  if  an  ex- 
pert had  so  sworn,  the  Court  would  not  have  been  justified  in 
assuming  that  the  witness  testified  to  the  truth.  Nor  was 
the  game  fully  explained  by  the  witnesses,  or  its  peculiarities 
agreed  upon.  Unless,  therefore,  the  Court  could  take  judicial 
notice  of  its  constituent  elements,  and  was  also  authorized  to 
inform  the  jury  as  to  what  they  were,  it  was  error  to  charge 
the  jury  that  tliere  might  be  one  game  of  tan  conducted  by 
two  dealers  at  two  tables  and  at  the  same  time. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concfur:    Boss,  J.,  McKee,  J. 
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Depabtmbnt  No.  1. 


[FUed  October  18, 1880.] 

No.  6596. 

THE  PEOPLE,  ETC.,  Eespondent, 

vs. 

BENITO  VALENZUELLA  and  EAEAEL  VALENZU- 

ELLA,  Appellants. 

GBixxNAii  Law — Labceny.  It  cannot  be  said  that  a  thief  commits  a  new  lar- 
ceny in  eyery  county  through  which  he  leads  or  carries  stolen  prop- 
erty. Section  786  of  the  Penal  Code,  which  authorizes  a  trial  in  the 
county  to  which  the  property  has  been  brought,  authorizes  such  trial 
when  the  property  '*h(is  been  taken  by  larceny'*  in  another  county » 
and  contemplates  a  completed  offense  in  such  other  county. 

Appeal  from  the  Superior  Court  of  Ventura  County. 

J.  if.  Brooks,  District  Attorney,  for  respondent. 

J.  G.  Howard  and  Williams  &  Williams,  for  appellants. 

MoEjnstby,  J.,  delivered  the  opinion  of  the  Court: 

The  information   charged    grand  larceny,  and  the  jury 
found  the  defendants  guilty  as  charged. 

The  Court  instructed  the  jury :  "  Under  our  law  a  larceny 
is  committed  in  every  county  into  which  the  thief  takes  the 
property."  The  crime  of  larceny  is  complete  when  the 
felonious  taking  or  asportation  is  consummated — that  is, 
when  the  goods  are  removed  from  their  place  of  deposit,  or 
the  lawful  possessor  is  deprived  of  their  possession.  If  the 
party  who  has  been  guilty  of  larceny  in  one  county  can,  un- 
der our  statute,  be  indicted  and  tried  in  another  county  to 
which  he  has  removed  the  stolen  property,  this  may  be  a 
convenient  rule  with  respect  to  procedure,  but  does  not  con- 
tinue the  defense  as  a  mere  attempt  into  the  county  to  which 
the  property  is  taken.  Certainly  one  cannot  be  convicted  of 
larceny  before  a  larceny  is  committed;  and  the  suggestion,  if 
adopted,  that  the  larceny — although  the  thief  has  obtained 
entire  control  of  the  property  in  one  county — is  still  ''in* 
Jtere'^  in  the  other  countv  to  which  the  property  is  subse- 
qnentlv  taken,  would  lead  to  the  result  tnat  the  party  who 
had  feloniously  taken  and  carried  away  personal  property 
could  not  be  tried  where  every  fact  constituting  the  offense 
occurred,  and  to  the  further  conclusion  that  the  crime  of 
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larceny  is  not  consummated  until  the  thief  is  arrested  or  has 
parted  with  the  stolen  property.  The  section  of  the  Penal 
Code  (786)  which  authorizes  a  trial  in  the  county  to  which 
the  property  has  been  brought,  authorizes  such  trial  when 
the  properly  "Aa«  been  taken  by  larceny"^  in  another  counly, 
and  contemplates  a  completed  offense  in  such  other  county. 

Nor  can  it  be  said  that  the  thief  has  committed  a  new  lar- 
ceny in  every  coun^  through  which  he  leads  or  carries  the 
stolen  property.  It  would  hardly  be  contended  that  he 
could  be  tried  in  each  couniy  as  for  a  different  crime. 

If  the  foregoing  were  the  only  portion  of  the  instructions 
given  to  the  jury  obnoxious  to  criticism,  it  is  possible  wo 
might  hold  that,  under  the  circumstances,  the  error  coidd 
not  have  injured  the  defendants.  But  a  like  mistake  per- 
vades another  portion  of  the  instructions.  The  Court  said : 
^*  When  one  person  engages  in  the  perpetration  of  a  larcenjr, 
and  another  aids  or  assists,  or,  knowing  that  the  partjr  is 
secreting  or  making  away  with  the  stolen  property,  goes  with 
him  and  aids  in  its  management  and  care,  he  is  equally 
guiliy  with  him  who  steals  it."  The  Court  did  not  say  that 
such  a  person  ''  steals"  the  property,  but  that  he  is  ''  equally 
^liy  with  him  who  steals  it.  The  instruction  assumes 
uie  larceny  to  have  been  completed,  and  that  the  person  sup- 
posed to  be  ''equalljr  guilty"  has  had  no  knowledge  of  the 
larceny  before  or  during  the  time  of  its  commission.  The 
jury  was  told  in  effect  that  if  one  acquires  knowledge  that 
another  is  secreting  or  disposing  of  property  already  stolen, 
and  then  aids  in  secreting  it  or  m  its  disposition,  he  may  be 
convicted  of  the  larceny  which  preceded  his  acquaintance 
with  the  transaction. 

Under  our  Penal  Code  (Section  971)  an  accessory  before 
the  fact  may  be  indicted,  tried,  and  punished  as  principal; 
but  he  must  be  accessory  before  tJte  fact,  A  person  in  the 
attitude  supposed  by  the  instruction  would  be  guilty  as  ac- 
cessory after  the  fact,  and  should  be  tried  as  such  and  not 
as  principal.  Section  32  of  the  Penal  Code  provides:  ''All 
persons  who,  after  full  knowledge  that  a  felony  has  been  com- 
mitted, conceal  it  from  the  magistrate  *  *  *  are  acces- 
sories."   (After  the  fact.)    The  charge  was  erroneous. 

Section  485  of  the  Penal  Code  was  not  referred  to  at  the 
-argument,  and  has  no  bearing  upon  the  question  before  us. 
That  section  relates  in  terms  to  property  lost  (in  the  apparent 
possession  of  no  one)  and  found. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:    McKee,  J.,  Boss,  J. 
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Dbpabtment  No.  2. 


[Filed  October  8,  1880.] 

No.  6373. 

D.  MoCEEAEY,  Appellant, 

vs. 

J.  H.  MABSTON,  Eespondent. 

UifuiWFnL  DiTAiNSBr— SuBBSNDEB.  A  party  who  accepts  a  lease  cannot 
lawfully  refuse  to  surrender  possession  of  the  demised  premises  at  the 
expiration  of  the  term  on  the  ground  that  there  was  a  prior  agreement 
under  which  the  lessee  might  have  held  if  he  had  not  taken  a  lease. 

Appeal  from  the  County  Court  of  Solano  County. 

W.  S.  WeUSy  0.  B.  CreigJUon,  and  Oeo.  A,  Lamont,  for  ap- 
pellant. 

J.  F.  Wendell  and  J,  McKenria,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  and  order  denying  a 
motion  for  a  new  trial  in  an  action  of  unlawful  detainer. 

The  plaintiff  claims  that  the  premises  in  controversy  were 
leased  to  the  defendant  on  the  first  dav  of  June,  18y7,  by 
one  Pierce,  the  ^antor,  .of  the  plaintiff  nerein.  Pierce  con- 
-veyed  to  the  plaintiff  on  the  lOtn  day  of  January,  1878.  This 
action  was  commenced  on  the  24th  day  of  June,  1878.  The 
complaint  contains  the  usual  allegations  of  complaints  in  ac- 
tions of  this  character,  for  holding  over  after  the  expiration 
of  the  term  for  which  the  premises  were  leased.  The  answer 
denies  the  execution  of  the  lease,  or  that  the  defendant  occu- 
pied the  premises  under  it;  and  further  denies  that  the 
{>laintiff  is  the  successor  in  interest  of  the  alleged  original 
essor.  The  alleged  value  of  the  rents  and  profits  is  also 
denied;  and  the  capacity  of  the  plaintiff  to  sue  as  the  suc- 
cessor in  interest  of  the  original  lessor  is  denied.  These 
denials  constitute  the  defenses  set  up  by  the  defendant  in  his 
answer  to  the  plaintiff's  alleged  clause  of  action.  The  plain- 
tiff offered  in  evidence  a  lease  corresponding  to  that  described 
in  his  complaint,  which  was  admitted  by  the  Court;  also  a 
conveyance  from  Pierce  to  plaintiff,  which  was  likewise  ad- 
mitted in  evidence. 

The  defendant  was  permitted,  against  the  plaintiff's  objec- 
tion, to  introduce  in  evidence  an  agreement  between  Pierce 
and  ttie  defendant,  dated  December  31,  1875,  by  which 
Pierce  agreed  to  convey  said  premises  to  the  defendant  upon 
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certain  specified  conditions.  The  ruling  of  the  Court  was 
excepted  to,  and  the  exception  must  be  sustained.  The  de- 
fendant was  also  permitted,  against  the  plaintiff's  objection, 
to  introduce  evidence  tending  to  prove  that  the  defendant's 
signature  to  the  lease  was  obtained  through  fraud  or  by 
mistake,  neither  of  which  is  set  up  in  the  answer.  The  ex- 
ception of  the  plaintiff  to  this  ruling  must  also  be  sustained. 
There  was  evidence  introduced  which  tended  to  prove  that 
the  lease  from  Pierce  to  defendant,  although  signed  by  the 
latter  on  the  day  it  bears  date,  was  not  signed  bjr  the  former 
until  after  he  conveyed  the  premises  to  tne  plaintiff.  And 
the  Court,  among  other  things,  instructed  the  jury  that  if 
they  found  "  from  the  evidence  that  Marston  did  not  enter 
into  possession  under  the  paper  called  a  lease,  but  beiiig  in 

Sossession  was  induced  to  accept  a  lease  from  Pierce  through 
eception  and  imposition  practiced  upon  him  by  the  latter, 
such  lease  did  not  create  tne  relation  of  landlord  and  tenant, 
and  you  must  find  for  the  defendant.*' 

This  instruction,  which  was  excepted  to  by  the  plaintiff,  is 
clearly  erroneous.  It  is  not  alleged  in  the  answer  that  the 
defendant  was  induced  to  accept  the  lease  through  deception 
and  imposition;  and  all  the  evidence  which  tended  to  prove 
that  he  was,  was  admitted  against  the  plaintiff's  objection. 

Another  instruction  which  was  excepted  to  by  the  plaintiff 
reads  as  f oUows  : 

^' While  the  relation  of  landlord  and  tenant,  created  by 
lease,  verbal  or  written,  is  not  destroyed  by  an  unexecuted 
agreement  for  the  purchase  of  the  land,  yet  after  the  expira- 
tion of  the  term  of  such  lease  such  agreement,  either  per- 
formed or  offered  to  be  performed  in  good  faith,  is  a  defense 
to  an  action  brought  for  possession.  In  other  words,  the 
lease,  if  there  be  a  lease,  governs  during  the  term;  but  the 
subsequent  rights  and  relations  of  the  parties  are  controlled 
by  the  agreement,  unless  you  find  from  the  evidence  it  was 
the  intention  of  the  parties  to  annul  the  said  agreement,  and 
substitute  therfor  the  said  so-called  lease." 

We  do  not  understand  the  law  to  be  that  a  party  who  ac- 
cepts a  lease  can  lawfully  refuse  to  surrender  possession  of 
the  demised  premises  at  the  expiration  of  the  term  on  the 
ground  that  there  was  a  prior  agreement  under  which  the 
lessee  might  have  held  if  he  haa  not  taken  a  lease.  The 
relation  of  landlord  and  tenant  would  not  be  terminated  by 
reason  of  a  prior  agreement  of  that  character.  In  the  ab- 
sence of  any  evidence  to  the  contrar}%  the  presumption  would 
be  that  all  prior  agreements  were  merged  m  the  latest  one. 

Under  the  issues  joined  in  this  case  we  think  that  the  only 
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question  to  be  submitted  to  the  jury  was  whether  the  parties 
eyer  agreed  to  the  lease — that  is,  whether  the  plaintin  gave, 
and  the  defendat  accepted,  a  lease  for  one  year. 

Judgment  and  order  denying  the  motion  for  a  new  trial 
reyersed,  and  cause  remanded  lor  a  new  trial. 

We  concur  :  Thornton,  J.,  Myrick,  J. 


Department  No.  1. 


[Filed  October  20,  1880.] 
.      No.  6787. 

THOMAS  H.  CUMENS,  Appellant, 

ys. 
DANIEL  CTPHEES,  Respondent. 

Pttbug  Lands.  There  is  nothing  in  the  law  to  prevent  a  party  who  haa 
filed  a  declaratory  statement  on  a  tract  of  land  from  filing  a  secona 
statement  for  the  same  tract,  in  the  absence  of  the  interposition  of 
any  rights  on  the  part  of  any  third  person. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
Distoct,  Humboldt  County. 

8.  M.  Black,  for  appellant. 

J.  D.  H.  Chambertin,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
In  this  case  the  Court  below  sustained  a  demurrer  to  the 
complaint,  the  plaintiff  declined  to  amend,  and  thereu|>on 
final  jud^ent  was  entered  for  the  defendant,  from  which 
the  plaintiff  appeals.  It  appears  from  the  ayerments  of  the 
complaint  that  on  the  22d  of  August,  1870,  the  land  in  con- 
troyersy  was  unoffered  surveyed  public  land  of  the  United 
States,  subject  to  be  settled  upon  and  pre-empted  under  the 
United  States  pre-emption  laws.  On  that  day  the  plaintiff, 
being  at  the  time  and  ever  since  a  qualified  pre-emptor,  set- 
tled upon  the  land  with  the  intention  of  acquiring  the  title  to 
it  from  the  Govemment,  and  accordingly  on  the  same  day 
filed  in  the  proper  Land  Office  his  declaratory  statement 
thereof  in  due  form.  He  erected  a  dwelling-house  on  the 
land,  and  cultivated  and  improved  it.  On  the  25th  of  July, 
1871,  he,  with  the  consent  and  approval  of  the  proper  land 
officers,  transmuted  his  declaratory  statement  into  a  home- 
stead entry. 

May  23d,  1876,  the  homestead  entnr  was  canceled  by  the 
Secretary  of  the  Interior.     On  the  Yth  of  June  thereafter 
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the  plaintiff  filed  a  second  declaratory  statement  in  the  Land 
Office  for  the  same  land,  setting  forth  that  he  was  a  citizen 
of  the  United  States,  the  head  of  a  family,  and  over  twenir- 
one  years  of  age,  and  did,  on  the  22d  day  of  August,  1870, 
settle  upon  and  improye  the  said  land,  ana  that  he  intended 
to  pre-empt  it  under  the  pre-emption  laws.  On  the  same  day 
he  took  his  family  upon  the  land,  and  they  haye  continued  to 
reside  there,  in  the  dwelling-house  theretofore  erected  by 
him,  eyer  since;  and  the  plaintiff  has  eyer  since  continuously 
cultiyated  and  improyed  the  land. 

On  or  about  the  10th  daj  of  September,  1876,  the  plaintiff 
was  cited  to  appear,  and  did  appear,  before  the  Begister  and 
Beceiyer  of  the  Land  Office,  at  the  instance  of  one  Johnson, 
to  contest  the  right  with  the  latter  to  pre-em}^t  the  said  land. 
Uj)on  the  hearing  of  the  contest  the  plaintiff  made  the  re- 
quired proof  to  the  satisfaction  of  the  Begister  and  Beceiver, 
who  thereupon  decided  that  the  plaintiff  was  entitled  to  pre- 
empt it.  On  appeal  to  the  Commissioner  of  the  General 
Land  Office,  and  subsequently  to  the  Secretary  of  the  Literior, 
those  officiaJs  reyersed  the  decision  of  the  Ke^ister  and  Bd- 
ceiyer  on  the  sole  ground  that  the  second  declaratory  state- 
ment filed  by  the  plaintiff  was  illegal  and  yoid  by  reason  of 
Section  226l  of  the  Beyised  Statutes  of  the  United  States. 

Johnson  neyer  made  any  settlement  or  residence  upon  the 
land;  and  with  full  knowledge  of  all  the  facte  aboye  men- 
tioned, the  defendant,  about  January,  1878,  purchased  from 
Johnson  whateyer  right  the  latter  had  to  pre-empt  the  land 
or  to  possess  it,  in  consideration  of  which  Johnson,  at  de- 
fendant's request,  filed  with  the  Begister  and  Beceiyer  his 
written  abandonment.  Thereafter,  on  or  about  the  28th  of 
January,  1878,  the  defendant  applied  te  the  Begister  to  enter 
the  land  as  a  homestead  under  the  homestead  laws  of  the 
United  Stetes,  which  application  the  Begister  allowed;  and  af- 
terward— to-wit,  August  21,. 1878 — ^the  defendant  was  allowed 
to  make  proof  and  payment,  and  on  the  30th  of  December  of 
the  same  year  receiyed  from  the  Goyemment  a  patent  con- 
yeying  to  him  the  legal  title  to  the  property. 

The  complaint  further  charges  "that  on  July  15,  1878, 
plaintiff  made  due  and  legal  proof  to  the  satisfaction  of  said 
Itegister  of  said  Land  Office  for  the  purpose  of  pre-empting  said 
land,  showing  that  plaintiff  was,  at  all  the  times  hereinbefore 
mentioned,  oyer  twentjr-one  years  of  age  and  the  head  of  a 
family,  a  natiye-bom  citizen  of  the  United  States,  and  that 
plaintiff  had  not  left  his  own  land  to  settle  upon  said  land, 
and  was  not  the  owner  of  320  acres  of  land  in  any  State  or 
Territory  of  the  United  Stetes;  that  said  land  was  agricultu- 
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ral  and  not  mineral.  The  plaintiff  settled  upon  said  land  long 
before  May  4, 1876,  and  erected  a  substantial  and  comfortable 
dwelling-honse  and  other  buildings  thereon,  and  etherwise 
improved  and  cultivated  said  land,  and  has  continuously  and 
in  ^ood  faith  resided  thereon  with  his  family  since  April, 
1876,  with  the  intent  and  expectation  of  pre-empting  said 
land;  that  plaintiff's  improvements  upon  said  land  made  and 
done  by  him  as  aforesaid  were  of  the  value  of  about  eight  hun- 
dred dollars,  and  then  and  there  tendered  to  the  proper 
Beceiver  of  said  Land  Office  two  hundred  dollars  in  gold 
coin,  in  payment  of  the  price  of  said  land  under  the  pre- 
emption laws  of  the  United  States;  that  plaintiff  had  never 
filed  a  pre-emptory  declaratory  statement  on  any  land  except 
the  land  hereinbefore  described,  and  had  never  mortgaged, 
sold,  or  abandoned  the  same."  That  the  proof  was  rejecte4, 
and  the  plaintiff  held  not  entitled  to  pre-empt  the  land  solely 
on  the  ground  that  the  second  declaratory  statement  filed  by 
plaintiff  was  illegal  and  void,  which  the  plaintiff  alleges  was 
an  erroneous  construction  of  law  by  the  officers  of  the  Land 
Office,  but  for.  which  alleged  mistake  of  law,  it  is  averred,  the 
plaintiff  would  have  been  allowed  to  pre-empt  the  land,  and 
the  defendant  would  not  have  been  allowed  to  enter  it.  The 
plaintiff  therefore  asks  that  the  defendant  be  decreed  to  hold 
the  legal  title  conveyed  to  him  bjr  the  patent  in  trust  for,  and 
that  he  be  compelled  to  transfer  it  to  the  plaintiff,  etc. 

The  only  point  made  by  either  of  the  counsel  in  the  case 
is  as  to  whemer  the  second  declaratory  statement  filed  by  the 
plaintiff  was  prohibited  by  the  laws  of  Congress — ^the  defend- 
ant contending,  as  was  held  by  the  Commissioner  of  the 
General  Land  Office  and  the  Secretary  of  the  Interior,  that 
it  was  prohibited  by  Section  2261  of  the  Bevised  Statutes  of 
the  United  States,  and  that  it  was  therefore  illegal  and  void. 

That  section  is  as  follows:  ''No  person  shafi  be  entitled 
to  more  than  one  pre-emption  right  by  virtue  of  the  provisions 
of  Section  2269;  nor  w:here  a  party  nas  filed  his  declaration 
of  intention  to  claim  the  benefits  of  such  provisions  for  one 
tract  of  land,  shall  he  file  at  any  future  time  a  second  decla- 
ration for  another  tract." 

We  do  not  understand  this  section  as  prohibiting  the  filing 
of  a  second  declaratory  statement  for  the  same  land,  when,  by 
reason  of  defects  or  any  other  reason,  the  first  declaratory 
statement  has  become  unavailing,  and  there  have  intervened 
no  rights  of  any  third  party.  The  section  in  question  con- 
tains two  prohibitions.  The  first  is  that  ''no  person  shall 
be  entitied  to  more  than  one  pre-emption  right  by  virtue  of 
the  provisions  of  Section  2259." 
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It  is  contended  on  behalf  of  the  respondent  that  by  this  is 
meant,  that  where  a  person  has  once  filed  a  declaratory  state- 
ment for  one  tract  of  land  he  shall  never  afterwards  file  another 
statement  for  the  same  or  any  other  tract.  If  this  be  the 
meaning  of  the  first  prohibition  contained  in  the  section,  it  is 
plain  there  was  no  occasion  for  the  second  found  in  it;  for  the 
nrst,  under  this  construction,  would  effectually  accomplish 
the  same  end.  But  Congress  could  not  haye  meant  this  when 
it  said  that  ''no  person  shall  be  entitled  to  more  than  one 

})re-emptive  right  by  virtue  of  the  provisions  of  Section  2259;" 
or  in  the  same  section  it  proceeded  to  make  provisions  for 
such  a  case  in  these  words:  ''Nor  where  a  party  has  filed  his 
declaration  of  intention  to  claim  the  benefit  of  such  pro- 
visions for  one  tract  of  land,  shall  he  file  at  any  future  time 
a  second  declaration  for  another  tract." 

In  our  opinion  the  meaning  of  the  section  in  question  is 
very  plain.  By  its  first  clause  Congress  intended  to  declare, 
and  did  in  effect  declare,  that  no  person  shall  be  entitled  to 
enter  with  the  Begister,  and  thus  acquire  from  the  Govern- 
ment, under  the  pre-emption  laws,  more  than  one  tract  of 
land.  This  is  what  we  understand  is  meant  by  the  declara- 
tion that  no  person  shall  be  entitled  to  more  tlian  one  'pre- 
emptive right"  by  virtue  of  the  provisions  of  Section  2259. 
But  it  had  been  found  by  experience  that  this  prohibition 
alone  was  not  sufficient  to  protect  the  Government  from  im- 
position, so  Congress  added  another:  "Nor  where  a  party 
nas  filed  his  declaration  of  intention  to  claim  the  benefits  of 
such  provisions  for  one  tract  of  land,  shall  he  file  at  any 
future  time  a  second  declaration  for  another  tract." 

The  abuses  intended  to  be  remedied  by  this  last  provision, 
the  substance  of  which  was  also  embodied  in  the  Act  of  1843, 
were  pointed  out  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Johnson  vs.  Ibwaley,  13  Wall.  89.  It  cannot 
be  said  that  the  reasons  that  existed  for  prohibiting  a  party 
who  had  once  filed  a  declaratory  statement  for  one  tract  from 
afterwards  filing  a  second  statement  for  another  tract,  existed 
in  a  case  where  the  party  for  any  reason  should  desire  to  file 
a  second  statement  for  the  same  tract,  in  the  absence  of  the 
interposition  of  any  rights  on  the  part  of  any  third  person. 
At  all  events  we  find  no  prohibition  in  the  statute  in  the  last 
mentioned  case;  and  as  the  case  at  bar,  as  presented  here, 
has  been  made  to  turn  on  this  point,  we  must  reverse  the 
judgment,  with  directions  to  the  Court  below  to  overrule  the 
demurrer  to  the  complaint. 

So  ordered. 

We  concur:    McKinstry,  J.,  McEee,  J. 
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Department  No.  1. 


[Piled  October  21,  1880.] 
No.  10,547. 
THE  PEOPLE,  Bespondent, 

TS. 

FEANCI8C0  SALAZAB,  Appellant. 

Cbdcinai.  Law.    Snfflcienoy  of  eridence  to  justify  yerdict  of  goilty  as  charged 
in  the  indictment. 

Appeal  from  the  Superior  Court  of  Los  Angeles  County. 

Thomas  B.  Brouni,  District  Attorney,  for  respondent. 
H.  T.  Page  and  F.  P.  Bameriz,  for  appellant. 

Boss  J.,  delivered  the  opinion  of  the  Court: 
The  indictment  charges  that  the  defendant,  on  the  25th  of 
October,  1879,  at  the  County  of  Los  Angeles,  "  did  unlaw- 
fully and  feloniously  take,  steal,  and  carry  away  one  horse  of 
the  personal  goods  and  chattels  of  one  Jose  Antonio  Perez," 
ete.  The  indictment  is  suflScient.  (People  vs.  LUU^lddy 
5  Cal.  355;  People  vs.  Strong,  46  Cal.  302.) 

At  the  trial  Perez  testified  that  the  horse  in  question  was 
his  property,  and  he  also  gave  evidence  tending  to  show  that 
during  the  night  of  the  25th  of  October,  1879,  it  was  stolen 
from  him  from  the  Puente  Bancho  in  Los  Angeles  County. 
Another  witness  on  the  part  of  the  prosecution,  Ellsworth  by 
name,  testified  that  on  the  29th  of  October,  1879,  he  over- 
took the  defendant  riding  the  horse  on  the  road  to  Ventura, 
in  San  Buenaventura  Countv,  in  company  with  another  man; 
that  he  (Ellsworth)  asked  defendant  whether  he  would  sell 
the  horse;  and  receiving  the  reply  that  he  would,  negotiations 
were  commenced  between  them,  which  culminated  in  an  ex- 
change on  the  next  day,  bv  which  the  witness  gave  de- 
fendant a  mare  and  colt  and  |lO  in  money  for  the  horse;  that 
defendant  told  witness  his  (defendant's)  father  raised  the 
horse;  that  his  father  lived  near  Bakersfield,  and  that  he  had 
a  brother  near  Santa  Barbara  who  was  sick,  and  that  he 
wanted  some  money  to  go  there  in  order  to  help  him;  that 
defendant,  in  making  the  exchange,  talked  and  understood 
English  to  some  extent,  and  that  his  companion  talked  and 
understood  it  very  well.  It  was  also  snown  on  the  part 
of  the  prosecution  that  the  horse  was  branded  with 
the  brands  of  one  Bowland,  by  whom  it  was  presented  to 
Perez.     Some  time  after  the  purchase  by  Ellsworth  the  lat- 
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ter  ascertaii^ed  that  the  horse  had  been  stolen,  and  delivered 
it  to  the  Sheriff,  by  whom  it  was  returned  to  flie  owner.  The 
defendant,  in  testifying  in  his  own  behalf,  denied  that  he  had 
any  conversation  with  Ellsworth  in  English,  and  denied  that 
he  conld  speak  or  understand  English  at  all.  In  rebuttal, 
B.  A.  Ling,  a  Deputy  Sheriff  of  Los  Angeles  County,  testi- 
fied that  on  the  day  of  the  trial  he  had  conversed  with  de- 
fendant in  English,  and  that  the  latter  understood  his  ques- 
tions, and  answered  them  in  that  language. 

In  our  opinion  the  evidence  is  sufficient  to  justify  the  veor- 
dict  of  the  jury  finding  the  defendant  guilty  as  charged  in 
the  indictment. 

The  judgment  an(}  order  are  therefore  affirmed. 

"We  concur:  McEee,  J.,  McEinstry,  J. 


In  Bans. 


[Filed  October  8,  1880.] 

No.  7333. 

FBANK  W.  GBOSS,  Pbtitioneb, 

vs. 
D.  W.  KENFIELD,  Bespondent. 

Clkbs  of  thk  Supbkme  Goubt.  The  Act  of  the  Legislatore  of  April,  18S0, 
which  took  e£fect  Jnly  1,  1880,  fixing  the  salary  of  the  Clerk  of  the 
Supreme  Court  at  $3,000,  a  reduction  from  $4,000,  is  not  in  oonfliet 
with  the  new  Constitution. 

Petition  for  writ  of  mandate. 

Bdcher  &  Belcher,  for  petitioner. 

By  the  Court: 

This  is  an  application  for  a  writ  of  mandate  requiring  the 
respondent.  State  Controller,  to  draw  his  warrant  on  the 
State  Treasurer  for  $333.33,  instead  of  1250,  in  favor  of  peti- 
tioner, for  his  salary  as  Clerk  of  this  Court  for  the  monlli  of 
Jnly,  1880.  The  late  Constitution  directed  the  Legislature 
to  provide  for  the  election  of  a  Clerk  of  the  Supreme  Courts 
ana  declared  that  it  shall  fix  by  law  his  compensation.  (Art. 
VI,  Sec.  11.)  The  Political  Code,  Section  755,  fixed  the 
salary  at  $4,000  per  annum.  The  Legislature  passed  an  Act 
in  April,  1880,  to  take  effect  July  1,  1880,  amending  Section 
755  by  fixing  the  salary  at  $3,000  per  annum. 

The  new  Constitution  contains  the  clause  (Article  YI, 
Section  14) :   **  The  Legislature  shall  provide  for  the  election 
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of  a  Clerk  of  the  Supreme  Court,  and  shall  fix  by  law  his 
duties  and  compKBusation,  which  compensation  shall  not  be 
increased  or  diminished  during  the  term  for  which  he  shall 
have  been  elected." 

The  petitioner  presents  the  point  that  the  Act  reducing  the 
salary  is  in  conflict  with  this  provision  of  the  new  Constitu- 
tion. The  answer  to  that  is,  that  while  the  petitioner  was 
elected  under  the  new  Constitution,  so  far  as  concerns  the 
time  of  election,  yet  he  took  his  office  by  force  of  the  old 
Constitution  and  the  laws  thereunder,  until  such  time  as  the 
Legislature  should,  in  obedience  to  the  new  Constitution, 
provide  for  the  election  of  a  Clerk.  It  is  the  Clerk  whose 
election  the  Legislature  is  directed  to  provide  for  whose 
salary  cannot  be  increased  or  diminished  during  his  term. 
The  provision  in  question  pre-supposes  subsequent  action 
by  the  Legislature,  and  is  not  self-acting  in  this  regard. 
Until  July  1,  1880,  petitioner  had  his  salary  at  the  former 
rate.  Subsequent  to  that  he  is  entitled  only  to  the  amount 
fixed  by  the  Legislature  by  the  amendment. 

Writ  denied. 


Depabtment  No.  2. 


[Filed  October  9,  1880.] 

No.  6437. 

JOHN  W.  JONES,  Appellant, 

vs. 

S.  K.  SPEAB&,  Eespondent. 

Attobnsts — Substitution  of — ^Who  Mat  Obdeb  the  Issuinq  of  ak  Exz- 
cuTioN.  An  irregular  Bubstitntion  of  attorney  will  not  justify  the 
quadlking  of  an  execution.  The  issuing  of  an  execution  on  a  judg- 
ment is  not  an  act  requiring  the  agency  of  the  attorney  in  the  case. 
The  p1ainti£f  has  a  right  to  order  the  Clerk  to  issue  the  same. 

Appeal  from  the  District  Court  of  the  Thirteenth  Judicial 
Distinct,  Merced  County. 

(7.  B.  Fitzpatrick,  for  appellant. 

Jkrry  &  McKune,  P.  i).   Wigginton,  and  B.  H.  Ward,  for 
respondent. 

MoHRisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 
On  the  4th  day  of  December,  1874,  the  plaintiff  recovered 
a  judgment  against  the  defendant  for  the  sum  of  $4,100  and 
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costs.  The  attorneys  of  record  were  D.  M.  McKenny  and 
W.  S.  Montgomery.  On  the  30th  of  October,  1878,  the  fol- 
lowing paper  was  filed  in  the  case : 

"  Title  of  Court  and  Cause. 

*' I  hereby  appoint  and  substitute  Charles  B.  Fitzpatrick 
attorney  at  law  in  the  above  entitled  action,  in  place  and 
stead  of  all  other  attorneys  therein  by  me  heretofore  em- 

Sloyedi  and  hereby  constitute  him  my  attorney  of  record,  to 
o  all  things  permitted  an  attorney  at  law  for  me  and  in  my 
stead  toward  recovering  the  amount  of  the  judgment  in  the 
above  entitled  action. 

"John  W.  Jonbs, 
"Plaintiff  and  Judgment  Creditor." 

On  the  30th  day  of  October,  1878,  an  execution  was  issued 
on  the  judgment;  but  by  whose  order  or  at  whose  instigation 
does  not  appear  in  the  transcript.  On  the  11th  day  of  No- 
vember, 1878,  a  notice  to  quash  the  execution  was  aadressed 
to  and  served  upon  "Charles  B.  Fitzpatrick,  plaintiff's 
attorney."  The  notice  states  that  "said  motion  will  be 
based  upon  the  following  grounds,  to-wit: 

"  A  motion  for  new  trial  is  now  pending  in  said  cause,  and 
by  agreement  of  counsel  of  record  for  the  said  plaintiff,  and 
counsel  for  the  said  defendant,  it  is  stipulated  that  the  plain- 
tiff shall  have  all  the  time  he  desires  to  propose  amendments 
to  and  settle  the  statement  of  the  case  on  said  motion  for 
new  trial;  that  no  amendments  have  been  proposed  by  the 
said  plaintiff,  and  the  settlement  of  said  stetement  has  not 
been  made;  that  the  delay  in  proposing  said  amendments 
and  making  the  settlement  of  said  statement  has  been  caused 
by  the  action  of  the  plaintiffs  said  attorney  of  record." 

On  the  20th  day  of  November,  1878,  the  following  order  was 
made  in  the  cause  by  the  Court: 

"  The  defendant  moves  the  Court  to  quash  execution  here- 
tofore issued  in  this  case,  on  the  ground  that  no  regular  sub- 
stitution of  attorney  for  plaintiff  has  been  made  according  to 
law. 

"The  Court,  after  hearing  the  argument  of  counsel,  ordered 
that  the  motion  be  sustained,  to  which  plaintiff  excepted. 

"Now,  on  motion  of  plaintiff,  it  is  ordered  that  a  stay  of 
all  proceedings  is  granted  for  ten  days,  and  that  the  Sheriffs 
of  Merced  and  Fresno  counties  are  ordered  to  release  the 
property  which  they  hold  under  said  execution." 
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From  the  foregoing  order  the  appeal  in  this  case  is 
taken. 

It  will  be  observed  that  the  defendant's  motion  to  quash  the 
execution  was  directed  to,  and  was  served  upon,  '*  Charles  B. 
Fitzpatrick,  attorney  f  or  jplaintiff ;"  and  that  upon  the  hearing 
of  the  motion  to  quash,  Charles  B.  Fitzpatrick  appeared  for 
and  represented  me  plaintifT.  It  will  also  be  remarked  that 
the  ground  of  defendant's  motion,  as  stated  in  his  notice  of 
motion,  was  that  the  statement  on  motion  for  new  trial  had 
not  been  settled.  The  fact  that  the  statement  on  motion  for 
new  trial  had  not  been  settled  constituted  no  ground  for 
quashing  the  execution,  as  the  motion  for  a  new  trial  did 
not,  under  the  provisions  of  the  Code  of  Civil  Procedure, 
operate  a  stay  of  proceedings  in  the  case. 

It  was  upon  an  entirely  different  ground,  however,  that  the 
motion  was  granted,  rossibly  it  occurred  to  the  learned 
counsel  that  his  motion  to  quash  could  not  be  sustained  on 
the  ground  stated  in  his  notice  of  motion,  and  therefore  on 
the  hearing  he  abandoned  his  original  ground  of  motion,  and 
substituted  anothe;:  not  mentioned  in  his  written  notice. 
But  in  our  opinion  the  ground  upon  which  the  Court  sus- 
tained the  motion  was  no  better  than  the  ground  first  ta^en 
and  subsequently  abandoned. 

It  is  unnecessary  for  us  to  determine  whether  the  ri^ht  of 
Fitzpatrick  to  represent  the  plaintiff  could  be  questioned 
after  he  had  been  recognized  as  the  duly  authorized  and  ap- 
pointed attorney  of  the  plaintiff,  because  there  is  nothing  in 
the  record  whicn  authorized  the  Court  to  quash  the  execu- 
tion. The  issuing  of  an  execution  on  the  judgment  was  not 
such  an  act  as  required  the  direct  agency  of  the  attorney  in 
the  case.  The  plaintiff  had  a  right  to  order  the  Clerk  to 
issue  an  execution  on  the  judgment,  and  there  is  nothing  in 
the  transcript  to  show  that  he  did  not  give  such  an  order  in 
this  case.  There  was  no  conflict  between  the  attorneys  of 
record  and  the  plaintiff,  and  nothing  to  show  that  the  execu- 
tion was  not  issued  with  their  consent  and  approbation. 

In  our  opinion  no  facts  were  presented  on  the  hearing  of 
the  motion  which  justified  the  action  of  the  Court  below  in 
quashing  the  execution. 

There  is  nothing  in  the  case  of  the  Board  of  CcymmimonerB 
vs.  Ybunger^  29  Csd.  147,  or  in  the  case  of  PresooU  vs.  SaU- 
houscy  53  Cal.  221,  in  conflict  with  these  views. 

Order  reversed. 

We  concur:    Sharpstein,  J.,  Myrick,  J. 
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United  States  Gircnit  Court. 

Ninth  Cntcurr,  Distbict  of  Oalifobnia. 


RICHABD  F.  KNOX  and  JOSEPH  OSBOBN, 

Complainants, 

vs. 

THE  QUICKSILVER  MININa  COMPANY,  Defendant. 

Patxntb-^Non-Gosbbbpombbncx  bbtwbbn  GLA.IM  ASD  SpsomcATioMB.  Where 
there  was  a  claim  under  a  patent  for  an  antomatically  feeding  fnmaoe, 
and  the  furnace  described  in  the  specifications  was  fed  by  huid  at  the 
top  of  the  ore-chamber,  and  no  contrivance  was  shown  for  feeding  it 
in  any  other  way:  HM,  that  the  claim  did  not  oorreepond  with  or 
coyer  the  specifications,  and  that  in  such  case  the  patentee  was  con- 
fined to  what  was  expressed  in  his  claim. 

Wheaton  dk  ScrivneVy  for  complainants. 
McAUister  &  Berffin,  for  defendant. ' 

Field,  J. : 

This  is  a  sait  in  equity  for  an  alleged  infringement  of  three 
patents  for  improvements  in  quicksilyer  furnaces  held  bj  the 
complainants,  with  a  prayer  tnat  the  defendant  maj  be  com- 
pelled to  account  for  and  pay  over  to  them  the  gains  and 
profits  derived  from  the  use  of  the  improvements,  and  be  re- 
strained from  further  infringement. 

One  of  the  patents  was  issued  to  Blodgett  Britton  and 
assigned  to  the  complainants.  It  is  admitted  that  no  fur- 
nace was  ever  built  in  accordance  with  its  specifications,  and 
idl  claim  for  damages  under  it  is  waived.  The  other  two 
patents  were  issued  to  the  complainants — the  first  in  June, 
1870,  the  second  in  July,  1871.     The  first  patent  is  for  im- 

{)rovement8  in  furnaces  for  roasting  ores,  and  more  particu- 
arly  for  extracting  the  volatile  portions  of  ores,  from  which  it 
is  only  desired  to  save  the  fumes,  such  as  cinnabar  or  quick- 
silver-yielding ores,  and  also  for  improvements  in  the  con- 
densers, whereby  the  metallic  or  other  sulphurous  vapors 
are  rapidly  and  effectually  refrigerated  without  actual  con- 
tact with  water.  The  specifications  describe  minutely  the 
improvements,  and  are  accompanied  with  drawings  illustra- 
ting the  construction  of  a  furnace  with  them.  The  principal 
feature  of  the  improvements  consists  in  placing  the  fireplace 
on  the  side  of  the  body  of  the  furnace  several  feet  from  its 
bottom,  separated  from  the  chamber  in  which  the  ores  are 
deposited  by  grate-bars  called  a  pigeon-hole  partition,  and 
having  on  the  opposite  side  of  the  chamber,  a  little  higher  up 
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than  the  fireplace,  a  discharge  or  draft-opening  faced  with  a 
similar  pigeon-hole  partition,  though  of  greater  capacity 
than  the  gratings  of  the  fireplace.  A  cross  draft  is  thus  pro- 
duced, subjecting  the  ores,  as  is  said,  to  a  greater  heat  flian 
if  the  draft  were  yertical,  and  the  fumes  passed  out  at  or 
near  the  top  of  the  furnace. 

Another  feature  of  the  improvements  consists  in  the  grad- 
ual contraction  in  width  of  the  furnace  towards  the  bottom 
with  an  incline,  which  conveys  the  refuse  ore  to  a  floor  from 
which  it  can  be  readily  removed  by  hand  or  machinery. 

A  third  feature  of  tne  improvements  consists  in  having  a 
small  door  at  the  upper  end  of  the  furnace,  through  which 
the  ore  is  passed  into  the  chamber;  and  if  the  chamber  is 
kept  filled,  the  ore  will  constantly  settle  towards  the  bot- 
tom, and  as  it  passes  between  the  fireplace  and  draft-open- 
ing be  thoroughly  roasted,  and  the  vapors  carried  off 
through  the  draft-opening  and  down  a  vertical  pipe  into  the 
condenser. 

The  specifications  also  describe  an  alleged  improvement 
in  the  condenser;  but  as  this  improvement  was  not  pressed 
on  the  argument,  it  need  not  be  further  noticed. 

The  claims  made  upon  these  improvements,  omitting  the 
one  in  relation  to  the  condenser,  are: 

1.  Placing  the  fireplace  and  draft-opening  on  opposite 
sides  of  the  body  of  the  furnace,  so  as  to  draw  the  heat 
through  the  passing  ore,  substantially  as  described. 

2.  Contracting  the  chamber  at  the  bottom  of  the  fur- 
nace in  combination  with  one  or  more  inclined  planes,  sub- 
stantially as  described. 

3.  An  automatically  feeding  furnace  in  which  the  ore 
is  carried  by  the  superincumbent  weight  in  position  to  be 
acted  upon  dv  the  heat,  substantially  as  described. 

The  second  patent  of  the  complainants  is  for  an  improve- 
ment in  the  furnace,  hj  substituting  for  tiie  pigeon-hole  par- 
titions a  series  of  vertical  arches,  each  lower  arch  receding 
from  the  one  above,  so  that  the  angle  would  be  greater  than 
the  slope  at  which  the  ore  would  lie,  thus  preventing  the 
filling  up  of  the  passages.  With  the  pigeon-hole  partitions, 
the  finer  portions  of  tne  ore  would  gradually  work  into  the 
holes  and  fill  them  up.  The  receding  arches  obviate  this 
difficulty.  This  second  patent  also  embraces  a  new  device 
for  feeding  the  fire  with  the  brush  used  for  fuel;  but  as  no 
infringement  of  this  invention  is  alleged,  it  need  not  be  fur- 
ther referred  to.   * 

The  second  claim  mentioned,  relating  to  the  contraction 
of  the  furnace  at  the  bottom  in  combination  with  inclined 
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planes,  was  not  pressed  on  the  argument.  It  was  snbstan- 
tiallj  conceded  tnat  it  could  not  be  sustained.  The  case  of 
the  complainants  must  rest,  therefore,  upon  the  claim  for  the 
cross  draft  with  tiie  pigeon-hole  partitions,  or  the  receding 
arches,  and  the  claim  for  an  automatically  feeding  furnace  in 
which  the  ore  is  constantly  carried  by  the  superincumbent 
w^ht  into  a  position  to  be  acted  upon  by  the  heat. 

This  last  claim  cannot  be  sustained.  There  is  no  auto- 
matically feeding  furnace  in  the  case.  The  furnace  de- 
scribed IS  fed  by  hand  at  the  top  of  the  ore-chamber,  and 
no  contrivance  is  shown  for  feeding  it  in  any  other  way. 
The  claim  does  not  correspond  with  or  cover  the  specifica- 
tions, and  in  such  cases  the  patentees  are  confined  to  what 
is  expressed  in  their  claim.  (Merrill  vs.  Teomana^  4  Otto, 
568.) 

But,  assuming  that  the  claim  could  be  extended  so  as  to 
cover  a  continuously  working  furnace,  the  position  of  the 
patentees  with  reference  to  it  would  not  be  improved.  The 
mode  of  operation  by  which  ore  is  constantly  subjected  to 
heat  was  not  discovered  or  invented  by  them.  It  had  been 
used  in  limekilns  for  many  years  before  their  patent  was 
issued,  and  before  their  attention  had  been  directed  to  fur- 
naces for  quicksilver- bearing  ores.  They  only  applied  what 
was  well  known  and  used  in  other  furnaces  to  a  quicksilver 
furnace. 

There  is  also  evidence  in  this  case — ^not  presented,  as  I  am 
informed,  in  the  Great  Western  Mining  case — of  the  exist- 
ence and  use  at  various  places  in  Europe  of  continnously 
working  quicksilver  furnaces  anterior  to  the  complainants' 
invention.*  Professor  Church,  a  gentleman  shown  to  be  exten- 
sively ac<}uainted  with  furnaces  for  roasting  and  smelting 
ores,  testifies  to  having  seen  several  of  them  in  operation 
thei:e.  It  may  be  and  probably  is  true,  that  the  complain- 
ants were  the  first  persons  in  this  countiy  to  put  into  opera- 
tion a  continuously  working  cmicksilver  furnace;  but  they 
are  not  the  originators  of  the  idea  of  a  furnace  of  that  kind. 

As  to  the  first  claim — for  the  cross  draft  with  the  pigeon- 
hole partitions,  or  receding  arches,  it  is  sufficient  to  say  that 
the  defendants  are  not  using  those  devices,  and  have  not 
used  them,  or  what  can  be  regarded  as  an  equivalent  for 
them.  They  are  not,  therefore,  infringers.  The  fireplace 
in  their  furnace  has  no  pigeon-hole  partition,  and  is  near 
the  bottom  of  the  furnace.  They  have  no  cross  draft,  but 
use  a  vertical  draft  such  as  is  employed  in  all  other  furnaces 
where  an  outlet  is  desired  for  the  fumes  of  the  subject  con- 
sumed or  heated. 


The  Paoifio  Coast  Law  Journal.  577 

This  case  has  been  heard  upon  evidence  more  extended 
than  that  presented  in  the  case  of  the  Great  Western  Min- 
ing Company,  and  much  new  information  as  to  quicksiver 
and  other  furnaces  previouslj  used  has  been  famished. 

The  case  has  been  prepared  and  presented  by  counsel  on 
both  sides  with  a  fullness  and  learning  worthy  of  all  admira- 
tion. It  will  not  probably  rest  here,  but  find  its  way 
to  the  Supreme  Court  of  the  United  States,  where  all  errors 
of  mine  will  be  corrected. 

The  improvements  of  the  complainants,  in  my  judgment, 
have  not  been  infringed  by  the  defendant.  A  decree  must 
therefore  be  entered  dismissing  the  bill  with  costs;  and  it  is 
so  ordered. 

October  12. 1880. 


EICHAED   F.    KNOX   and   JOSEPH    OSBOBN, 

Complainants, 

vs. 

THE  19EW  EDKIA  MINING  COMPANY,  Defendant. 

Kkw   iDBLk  QuiOKSiLYiB  FuBNAGEB.    The  New  Idria  Mining  Company's 
fnmaeeB  are  not  an  infringement  of  Enoz  &  Osbom's  patents. 

Wkeaton  &  Scrivner,  for  complainanta 
McAllister  &  Bergin,  for  defendant. 

Field,  J.  : 

This  case  is  in  its  essential  features  similar  to  that  of  Ktwx 
ik  Oebom  vs.  The  Quicksilver  Mining  Company,  The  use  by 
the  defendant  of  a  pigeon-hole  partition  on  one  side  of  the 
furnace,  between  the  ore-chamber  and  fire-chamber,  does  not 
affect  tiie  conclusions  reached.  The  defendant  has  no 
pigeon-hole  partition  between  the  ore- chamber  and  vapor- 
outlet,  and  no  eouivalent  for  such  pigeon-hole  partition. 
The  fireplace  in  tne  defendant's  furnace  is  on  a  level  with 
the  bottom  of  the  ore-chamber;  while  in  the  complainants* 
furnace  it  is  some  twelve  feet  above  the  bottom  of  the  ore- 
chamber.  The  relative  position  of  the  fireplace  and  the 
Tapor-outlet  in  the  defendant's  furnace  is  not  such  as  to 
create  a  cross  draft,  which  is  the  main  feature  of  the  com- 
plainants' furnace.  The  draft  in  the  defendant's  furnace  is 
a  vertical  draft. 

A  decree  of  dismissal,  with  costs,  must  be  entered  in  this 
);  and  it  is  so  ordered. 

October  12,  1880. 
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Supreme  Court  of  Fennsylvania. 

[Filed  Jtme  14,  1880.] 
TVILLIAMSPOBT  GAS  COMPAlTy  vs.  PINKERTON. 

Law  of  Goctpons — Pbbsxktation  and  Dkmand.  There  is  no  obligation  on 
the  holder  of  a  coapon  bond  or  coupon  to  present  the  same  and  de- 
mand payment  within  a  reasonable  time.  He  is  not  like  the  holder 
of  a  cheok  or  bill  of  exchange. 

Per  Curiam: 

The  corporation  which  issues  a  coupon  bond  is  in  the  posi- 
tion of  the  maker  of  a  promissory  note,  not  of  the  drawer 
of  a  check  or  bill  of  exchange.  There  is  no  obligation  on 
the  holder  to  present  and  demand  it  within  a  reasonable 
time.  The  same  rule  applies  to  the  coupons  as  to  the  bond. 
In  fact,  he  may  hold  on  to  the  coupons  just  as  long  as  he  can 
hold  on  to  the  bond  without  requiring  parent.  THie  coupon 
is  nothing  but  an  acknowledgement  of  interest  due,  and  is 
but  an  incident  of  the  principal.  It  is  attached  to  the  bond, 
and  may  be  detached  from  it  for  the  conyenience  of  the 
holder.  The  possession  by  the  corporation  is  evidence  of 
its  payment.  The  banking  house  at  which  it  was  made  pay- 
able were  the  agents  of  the  corporation,  and  the  holder  could 
not  lose  in  any  event  by  their  insolvency. 

Judgment  affirmed. 


Supreme  Court  of  Minnesotsu 

pmed  October,  1880.] 
CAKLI  vs.  BHENEB. 

Acts  or  Ovticbbs  ds  facto.  A  penon  claiming  and  having  color  of  title 
to  an  office  by  election  or  appointment,  and  in  possession  thereof, 
exercising  its  functions  and  dnties,  is  the  officer  de  facto;  and  his  acts 
as  to  the  public  and  parties  interested  in  them  are  valid,  and  cannot 
be  questioned,  notwithstanding  another  person  may  be  the  officer 
de  jure, 

Bebby,  J.: 

Norgood  was  and  acted  as  the  Judj^e  of  the  Municipal 
Court  of  Stillwater  for  4ihe  two  years  prior  to  April  7,  iSbO. 
On  that  day  Smith,  who  had  been  duly  elected  as  his  suc- 
cessor, took  the  requisite  oath  of  office  at  five  minutes  after 
11  A.  M. ;  and  we  may  as  well  assume,  what  we  understand  to 
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be  the  fact  (though  it  does  not  appear  as  it  ought  to),  that 
he  inunediateljr  filed  such  oath  in  the  office  of  the  City  Clerk, 
as  by  law  required,  so  that  he  was  duly  qualified.  !Norgood, 
between  the  hours  of  11  and  12  of  tne  same  day,  and  after 
Smith  had  qualified,  signed  findings  of  law.  and  fact  in  tiie 
case  at  bar,  closing  the  same  with  a  direction  for  judgment 
accordingly. 

It  appears,  though  we  do  not  perceiye  that  this  is  impor- 
tant, tnat  he  (Norgood)  l^ad  arriyed  at  a  determination  of  tiie 
case  before  Smith  qualified;  but  such  (his  determination)  had 
not  been  reduced  to  writing.  At  the  time  of  signing  the 
findings .  and  direction  he  had  not  been  made  aware  that 
Smith  had  qualified.  The  Clerk  of  the  Municipal  Court, 
upon  the  filing  of  the  findings  and  direction,  on  the  next 
day  entered  judgment  accordingly.  There  is  nothing  to  show 
that  Smith,  m  fact,  took  possession  of  the  office  for  which 
he  had  qualified,  by  exercising  any  of  its  functions  or  duties, 
until  after  the  finaings  and  direction  had  been  signed  and 
handed  to  the  attorney  for  the  successful  party  to  be  filed 
with  the  Clerk.  Upon  this  6tate  of  facts,  we  are  of  opin- 
ion that  the  judgment  was  yalid. 

Norgood  came  into  office  under  an  election  or  appointment 
(it  does  not  appear  which),  the  regularity  or  yalidity  of 
which  are  not  questioned.  Under  coloi  of  this  election  or 
appointment  he  was  exercising  the  duties  of  the  office  at  the 
tune  of  signing  the  findings  and  direction  spoKen  of.  Inas- 
much as  Smith  had  qualified,  he  was  de  jure  the  Judge, 
and  Norgood's  de  rare  was,  under  the  statute,  at  an  end. 
(Gten.  St.  1878,  c.  64,  §  133.)  But,  as  it  in  no  way  appears 
that  Smith  had  taken  possession  of  the  office  by  exercising 
any  of  its  duties  or  functions,  Norgood,  who  was  exercising 
its  duties  under  color  spoken  of,  continued  and  was  in  pos- 
session of  it.  His  case  is  therefore  that  of  an  officer  de 
facto — ^a  person  haying  and  claiming  color  of  title  to  an  office 
by  election  or  appointment,  and  in  the  exercise  of  its  func- 
tions and  duties — that  is  to  say,  in  possession  of  it.  The  acts 
of  such  an  officer  are  yalid  as  respects  the  public  and  per- 
sons interested  therein,  and  as  to  them  cannot  be  questioned. 
{Brcmn  ys.  Lwnt,  37  Me.  423;  State  y&.  Brown,  12  Minn.  538; 
VPUcox  ys.  Smith,  5  Wend.  231;  People  ys.  Peabody,  6  Abb. 
Pr.  228;  Id.  296;  People  ys.  Cook,  8  N.  T.  67;  Plymouth  ys. 
Painter,  17  Conn.  585;  In  re  Boyle,  9  Wis.  265.) 

That  one  person  in  the  possession  of  an  office  may  be  the 
officer  de  facto,  while  some  other  person  is  the  officer  dejure, 
is  of  course  admitted,  though  it  is  said  that  there  cannot  be 
an  officer  dejure  and  an  officer  de  facto  both  in  possession  of 
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the  same  office  at  the  same  time.  (Boardman  vs.  HaUeday 
10  Paige,  223,)  The  act  of  Norgood  in  siting  the  findings 
and  direction  for  judgment  being  valid,  it  was  the  duty  of 
the  Clerk  to  enter  the  judgment  accordingly,  as  he  did.  The 
judgment  was  therefore  valid,  and  the  Court  below  erred  in 
vacating  and  setting  it  and  the  findings  and  direction  aside. 
The  order  appealed  from  is  therefore  reversed. 


Legal  Facetiss. 

"  CiBonMSTANCES  alter  cases,"  said  an  unsuccessful  lawyer;  "and 
I  wish  I  could  get  hold  of  some  cases  that  would  alter  my  cir- 
cumfltances.' ' 

Counsel  (to  witness):  "  You're  a  nice  sort  of  fellow,  you  are!" 
Witness:  'Td  say  the  same  thing  of  you,  sir,  only  I  m  on  mj 
oath." 


Ak  eminent  barrister,  when  he  was  in  a  facetious  mood,  being 
asked  to  define  a  lawyer,  said:  "  A  lawyer  is  a  learned  gentle- 
man who  rescues  your  estate  from  your  enemy  and  keeps  it 
himself." 


Police  Judge  (to  witness  with  bandaged  eye):  ''  Did  he  have 
any  provocation  when  he  struck  you?  Witness:  ''He  may  have 
had  something  of  the  kind  concealed  upon  his  person,  but  it  was 
a  brick  he  struck  me  wid." 


''  DoGTOB,"  said  a  fashionable  belle,  who  had  graduated  from 
a  dozen  boarding  schools,  "  Doctor,  which  do  you  prefer,  tho- 
lidiir  of  intellect,  or  brillianthy  ?  Thum  admire  tholidity ;  but 
ath  for  me,  ath  Shakspeare  thayth  in  hith  Bride  of  Abydoth, '  I 
prefer  tholidity  and  brillianthy  combined.' " 


"Do  you  understand  the  solemnity  of  an  oath ?"  asked  the 
Judge  of  a  witness  who  had  come  up  £rom  the  lower  end  of  the 
State.  "  Well,  yes,"  the  witness  replied,  after  some  study;  "  I 
reckon  I  know  the  natur'  of  an  oath,  but  there  never  appeared 
to  me  to  be  no  powerful  amount  of  solemnness  about  swearing. 
It  always  come  kind  of  nat'ral  like.  Mam  swore  a  little  when  she 
was  riled,  dad  was  a  bom  cusser,  and  parson  Bedloe — "  Here 
the  Court  interrupted  the  witness,  and  he  was  sworn  in  chief. 


^uxlxt  €u!it  %m  MmmA 


Vol.  TI.  December'  11,  1880.  No.  16. 

Ourrent  Topics. 

^  In  England,  quite  recently,  upon  the  occasion  of  senten- 
cing a  prisoner  for  robbery.  Justice  Stephen  spoke  in  a  man- 
ner which  would  not  be  tolerated  in  the  United  States.  It 
appears  that  the  prisoner,  one  Henry  Perry,  in'  carrying  out 
a  plan  of  robbery,  attempted  with  some  kind  of  a  narcotic, 
to  stupefy  Clarence  Lewis,  with  whom  he  was  riding  in  the 
oar  of  an  underground  railroad  in  London;  and  that,  failing 
to  produce  the  necessary  stupefaction,  with  the  drug,  he 
struck  him  insensible  wim  a  stick,  and,  after  robbing,  at- 
tempted to  drag  him  to  the  door  of  the  car  and  throw  him 
out.  There  was  nothing  to  show  any  intention  to  kill,  or 
any  greater  degree  of  atrocity  than  accompanies  almost  every 
case  of  robbery,  where  drugs,  slung-shots,  or  other  means 
of  like  character  are  resorted  to.  JSevertheless  the  Judge, 
when  the  prisoner  was  brought  up  for  sentence,  addressed 
him  with  great  intemperance,  if  not  ferocity,  of  language. 
He  said  his  offense  was  one  of  the  worst  he  had  ever  had  the 
misfortune  to  try;  that,  for  a  young  man  in  a  respectable 
position,  and,  as  he  supposed,  of  a  decent  education,  it  was 
almost  unparalleled;  that  he  had  committed  the  offense,  and 
then  attempted  to  throw  his  victim  out;  that  he  may  not  have 
formed  any  deliberate,  premeditated  intention  to  murder, 
but  it  was  o  Dvious  he  intended  to  screen  himself  from  the  conse- 
quences of  his  crime;  and  that,  though  the  Court  was  will- 
ing to  believe  his  character  had  been  a  good  one,  yet,  in 
this  sense,  like  other  criminals,  he  had  only  had  a' good 
character  until  he  had  been  found  out.  ''In  the  act  of  wnich 
you  have  been  found  guilty,""  continued  the  Judge,  *'you 
pass  as  the  most  cowardly,  most  brutal  wretch,  that  ever 
stood  in  the  dock,  and  the  sentence  upon  you  must  corre- 
spond with  the  severity  of  the  crime  you  have  committed, 
for  I  have  a  duty  to  perform;  and  the  sentence  of  the  Court 
upon  you  is  that  you  receive  first,  thirty  lashes  with  the  in- 
strument called  the  'cat,'  in  order  that,  coward  as  ^ou  are, 
you  may  feel  somewhat  of  the  pain  which-  you  inflicted, 
and,  afterwards,  that  you  be  kept  in  penal  servitude  for 
twenty  years." 
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Supreme  Court  of  California. 

In  Bane. 


[Filed  November  18,  1880.] 

No.  6036. 

W.  O.  PRICE,  EespondMt, 
vs. 
THE  RTVERSIDE  LAND   AND  IRRIGATION  COM- 
PANY, Appellant. 

IbSIOATZON     GoBPOSATZONB — ^DUTY     OF     FlTBNIBHIMa      WaTXB    A8     ▲    PUBUO 

Tbdbt.  a  corporation  denying  its  being  from  the  Act  snthozizing 
the  incorporation  of  canal  c9mpanieB  (Stats.  1862,  p.  540)  has  im- 
posed upon  it  a  public  trust — the  duty  of  furnishing  water,  if  water  it 
has,  to  all  who  coqie  within  the  class  or  community  for  whoso  alleged 
benefit  it  has  been  created. 

Right  of  Supply  fbom  a  Watsb  GdBPOBATioN.  A  corporation,  which  de- 
rives its  rights  and  privileges  in  respect  to  water  ^m  the  Canal  Com- 
pany Act  (Stats.  1862,  p.  540),  cannot  refuse  to  furnish  water  to  any 
one  demanding  it  and  tendering  the  established  rates,  if  it  has  a  suffi- 
cient supply,  on  the  pretext  of  a  right,  as  another  kind  of  corpora- 
tion, to  apply  all  its  water  to  its  own  uses  or  to  the  uses  of  its 
grantees. 

Makdamits  as  a  Bbmbdt  aqainbt  Gobpobaxiomb.  Where  an  irrigating  cor- 
poration, deriving  its  powers  in  respect  to  water  from  the  Canal  Com- 
pany Act  (Stats.  1862,  p.  540),  refused  to  furnish  water,  having  a  suffi- 
cient supply,  to  a  person  offering  to  pay  the  established  rates:  Eeld, 
that  such  person  might  resort  to  mandamus  against  the  corporation  as 
a  means  of  securing  his  light. 

Mandamus — Fbeliminabt  Demand  Bbquibitb.  Before  making  an  applica- 
tion for  a  writ  of  mandamus,  an  express  demand  or  request  to  pOTfoim 
the  act  sought  to  be  enforced  must  first  be  made. 

Mandamus — ^Definitxnbss  of  pBKT.nrmABY  Demand.  The  preliminary  de- 
mand requisite  to  be  made  before  the  issuance  of  a  writ  of  mandar 
muB  should  ■  be  as  definite  and  specific  as  the  subject-matter  of  the 
litigation,  which  may  follow  a  refusal,  will  admit  of. 

Appeal  from  the  District  Court  of  the  Eighteenth  Judicial 
District,  San  Bernardino  County. 

Waters  &  Swing  and  E,  M,  Boss,  for  appellant. 
H.  C.  Rolfe,  J.  W.  North,  and  J.    W.  Satterwhite,  for  re- 
spondent. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 
The  purposes  for  which  defendant  was  incorporated,  as 
set  fortn  in  its  articles,  were:  **To  buy,  own,  occupy,  im- 
prove, and  sell  or  otherwise  dispose  of  any  lands  and  real 
estate  in  the  State  of  California,  and  any  personal  property; 
to  acquire  and  hold  any  water  rights  and  privileges,  and  to 
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use  and  dispose  of  the  same;  to  conduct  and  maintain  ditches 
and  canals,  and  all  easements  and  rights  appertaining 
thereto,  for  the  purpose  of  taking  and  conveying  water  for 
irrigation,  milling,  manufacturing,  or  other  purposes;  to 
make,  purchase^  maintain,  hold,  and  use  all  dams,  reservoirs, 
ditches,  sluices,  canals,  aqueducts,  and  structures  connected 
therewith;  to  furnish,  sell,  give,  and  suppljr  water  to  any  per- 
son or  corporation  for  irrigation,  mechanical,  or  other  pur- 
poses; to  make  improvements,  borrow  money,  and  transact 
any  and  all  business  and  things  connected  with  the  business 
of  the  corporation  or  relating  thereto." 

It  is  not  necessary  to  inquire  whether  a  single  corporation 
can  be  formed  under  more  than  one  of  the  statutes,  or  be 
clothed  with  the  powors  and  franchises  conferred  upon  two 
or  more  of  the  separate  classes  of  corporations  such  as  may 
be  created  under  different  laws.  It  is  quite  certain  that  de- 
fendant cannot  escape  the  performance  of  a  public  duty 
which  it  assumed  on  its  attempted  incorporation  as  a  water 
company  by  the  assertion  of  a  right,  as  another  sort  of  cor- 
poration, to  apply  aU  the  water  to  its  own  uses,  or  to  those 
of  its  grantees.  So  far  as  the  appropriation,  purchase,  or 
condemnation  as  to  a  public  use  oi  waters  for  irrigation  pur- 
poses, as  also  their  distribution  for  rates  or  tolls,  is  con- 
cerned, defendant  cannot  deny  that  it  is  a  "  canal "  company. 
Each  person  entitled  to  water  on  the  theory  that  such  com- 
panies are  charged  with  the  duty  of  disposing  of  it  for 
proper  compensation,  is  entitled  to  treat  with  defendant  as 
if  it  had  been  organized  exclusively  under  the  Act  of  May  14, 
1862,  *'  An  Act  to  authorize  the  incorporation  of  canal  com- 
panies and*  the  construction  of  canals."  (Stats.,  1862,  p. 
o40.)  The  rights  and  privileges  which  may  be  claimed  and 
exercised  by  defendant  with  respect  to  water  are  derived 
from  that  Act.  With  reference  to  such  rights  and  privileges, 
and  their  corresponding  obligations,  the  defendant  is  at  least 
a  corporation  de  facto;  it  cannot  successfully  assert  the  one 
and  disregard  the  other.  Every  corporation  deriving  its 
bein^  from  the  Act  above  cited  has  impressed  upon  it  a 
public  trustr-the  duty  of  furnishing  water,  if  water  it  has, 
to  all  those  who  come  within  the  class  or  community  for 
whose  alleged  benefit  it  has  been  created.  Every  such  cor- 
poration may  exercise,  on  behalf  of  the  public,  the  power  of 
eminent  domain;  and  no  man  nor  company  of  men,  incor- 
porated or  otherwise,  can  take  the  propertjr  of  a  citizen  for 
nis  or  their  own  exclusive  benefit.  So  plam  a  proposition 
cannot  require  elaboration.  The  power,  in  its  nature  a 
public  power,  and  the  public  duty  are  correlative.     The  duty 
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exists,  without  any  express  statutory  words  imposing  it, 
wherever  the  public  use  appears.  Nor  is  it  necessary,  as  the 
case  is  presented,  to  deny  that  a  corporation  may  be  formed 
to  furnish  with  water,  for  purposes  of  irrigation,  a  particular 
community,  or  even  a  particular  territory,  provided  the  ter- 
ritory is  not  in  the  exclusive  occupation  of  the  corporation 
itself.  This  defendant  was  organized  ''to furnish,  sell, give, 
or  supply  water  to  any  person  or  corporation  for  irrigauon, 
mechanical,  or  other  purposes."  Even  assuming  that  the 
duty  imposed  on  defendant  by  its  articles  of  incorporation, 
and  the  law  under  which  it  was  created,  could  be  Umitedhj 
a  transfer  to  it  from  the  Southern  California  Colony  Associa- 
tion ot  Us  "  rights,  franchises,  and  privileges,  the  last 
named  corporation  was  organized  to  furnish,  etc.,  water  to 
the  people  of  the  town  and  colony  mentioned  in  tiie  com- 

J)laint  "and  others,"  in  the  townships  specifically  set  forth, 
or  irrigation  and  other  purposes.  The  plaintiff's  land  is 
a  portion  of  one  of  the  townships  named  in  the  complaint 
and  the  articles  of  incorporation  of  the  Southern  California 
Colony  Association.  The  defendant  therefore  is  bound  to 
furnish  plaintiff  with  water  to  irrigate  his  lands,  on  his  pay- 
ment of  the  rates  fixed  in  the  manner  prescribed  by  law — ^it 
having  the  water  to  furnish. 

The  case  shows  that  defendant  has  an  ample  supply  of 
water  to  furnish  the  quantity  demanded  by  those  entijued  to 
receive  it,  including  the  quantity  alleged  on  argument  to  be 
needed  by  plaintiff. 

The  rates  which  defendant  may  charge  have  never  been 
fixed  in  the  manner  required  bylaw;  but  defendant  has  itself 
fixed  the  rates,  and  could  not  be  permitted  to  refuse  water  to 
one  otherwise  entitied  to  receive  it  who  should  offer  to  pay 
those  rates.  It  is  not  necessary  to  inquire  whether,  until 
the  rates  are  fixed  in  the  legal  mode,  defendant  could  be 
compelled  to  furnish  water  to  the  extent  of  its  capacity  free 
of  cnarge. 

That  plaintiff  may  resort  to  mandamus  as  a  means  of  se- 
curing his  right  must  be  regarded  as  settied  in  this  country. 
(Moses  on  Mandamus,  156,  171;  29  Conn.  538;  34  Pa.  St. 
293;  2  Mete.  Ky.  65;  10  Cal,  211;  30  Id.  438.) 

It  is,  however,  an  inrperative  rule  that,  before  making  an 
application  for  a  writ  of  mandamus,  an  express  demand  or 
request  must  be  made  on  a  defendant  to  perform  the  act 
sought  to  be  enforced  by  the  writ.  (Moses  on  Mandamus, 
201;  Angel  &  Ames  on  Cor.,  706-19-23;  Tapping,  282.) 
The  allegations  of  the  complaint  supposed  to  imply  a  de- 
mand are  not  denied  by  the  answer;  out  the  only  ailegations 
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which  relate  to  the  matter  of  demand  or  request  are  as  fol- 
lows: 

''That  this  applicant  has  always  paid  the  respondent  and 
its  predecessor  in  interest,  the  said  Southern  Calitomia 
Colony  Association,  the  regular  rates  and  charges  for  the 
water  used  b^  him  upon  his  said  tract  of  land  and  premises, 
and  is  still  willing  and  ready,  and  offers  to  pay  such  rates 
and  charges  at  and  upon  the  same  rates,  price,  and  terms 
that  the  same  is  or  may  be  supplied  to  all  others  for  similar 
purposes;  but  the  respondent  has  refused,  and  does  refuse, 
to  supply  to  this  applicant  or  allow  him  the  use  or  flow  of 
the  water  from  said  upper  ditch  to  irrigate  or  sustain  his  said 
trees,  or  for  making  or  sustaining  any  future  improvements 
upon  his  said  premises  at  or  upon  the  same  regular  price, 
rates,  or  terms  as  aforesaid,  for  which  it  furnishes  its  said 
water  to  its  customers  using  the  same,  or  at  or  upon  any 
regular  price,  rates,  or  terms  for  which  it  furnishes  its  said 
water  to  its  customers,  and  refuses  to  furnish  applicant  any 
water  at  all  for  any  future  improvements,  trees,  vines,  or 
crops  upon  his  said  premises;  and  on  the  thirtieth  day  of 
April,  lo77,  the  defendant  caused  the  supply  of  water  upon 
his  said  premises  aforesaid  to  be  diverted  therefrom  and 
stopped,  and  threatened  to  stop  and  divert  such  supply  upon 
his  said  premises  for  all  purposes  except  for  watering  his 
said  alfalfa  patch. " 

This  is  not  an  averment  that,  previously  to  making  applica- 
tion for  the  writ,  plaintiff  made  distinct  and  express  demand 
upon  defendants  for  a  supply  of  any  specific  quantity  of 
water — ^tendering  or  offering  to  pay  the  amount  which  should 
be  paid,  reference  being  had  to  the  rates  fixed  by  defendant; 
nor  is  there  an  averment — supposing  defendant  to  be  com- 
pellable to  furnish  water  without  the  payment  of  any  charge 
— of  a  distinct  demand  for  any  specific  quantity.  The  plaint- 
iff does  not  pray  that  defendant  be  commanded  to  tumish 
any  particular  quantity.  The  judgment  of  the  Court  below — 
following  the  prayer  of  the  complaint — ^is  that  defendant  fur- 
nish and  supply  tne  plaintiff,  on  demand  and  payment  of  the 
regular  rates,  *'  such  quanti^  or  amount  of  water  *  *  * 
as  may  be  required  for  irrigation,  domestic  use,  and  other 
useful  purposes  upon  his  premises." 

When  we  say  the  preliminary  demand  must  be  definite  and 
specific,  we  are  to  be  understood  as  saying  that  it  must  be  as 
certain  as  the  subject  matter  of  the  litigation,  which  may 
follow  a  refusal,  will  admit  of.  The  demand  in  a  case  like 
that  before  us  should  have  reference  to  the  system  of 
charges,  if  any,  established  in  the  mode  prescribed  by  law. 
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If,  for  example,  the  rate  is  fixed  at  a  certain  sum  per  gallon, 
or  thousand  gallons,  the  demand  should  be  for  a  (quantity  of 
water  equal  to  a  certain  measurement  in  gallons;  if  rates  are 
fixed  with  reference  to  acreage,  as  so  much  money  for  suffi- 
cient water  to  irrigate  each  acre,  the  demand  should  point  to 
that  mode  of  estimating  the  quantity  to  be  supplied.  The 
demand  should  be  so  definite  as  that  defendant  should  haye 
his  option  to  comply  with  it,  or  to  defend  the  action. 

The  plaintiff  did  not  precede  his  application  by  a  specific 
demand;  neither  did  he  ask  in  his  complaint,  nor  did  the 
Oourt  by  its  judgment  afford  him,  that  specific  cknd  certain 
relief  which  mandamus  can  be  used  to  secure — such  as  de- 
fines clearly  the  rights  of  the  plaintiff,  and  distinctly  fixes 
the  obligation  imposed  upon  the  defendant.  The  specific 
demand  is  a  pre-requisite  to  the  commencement  of  the  pro- 
ceeding. A  failure  to  allege  such  demand  may  therefore  be 
taken  adyantage  of  by  general  demurrer. 

Judgment  and  order  reyersed  and  cause  remanded,  with 
directions  to  the  Court  below  to  sustain  the  demurrer  to  the 
complaint. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 

CONCURRING    OPINION. 

I  concur  in  the  judgment  for  the  reasons  herein  stated: 

The  petitioner  Irrice  applied  to  the  Court  below  for  a  writ 
of  mandate  compelling  the  respondent,  the  Biyerside  Land  and 
Lrigation  Company,  at  all  times,  upon  demand,  to  furnish  to 
him,  his  heirs,  successors,  or  assigns,  such  quantity  of  water 
from  the  (so  called)  upper  ditch  as  may  be  required  for  irri- 
gation, domestic,  and  other  useful  or  beneficial  purposes 
upon  his  premises,  at  the  rates  of — ^for  a  2^-inch  stream,  $36 
per  year;  for  a  6-inch  stream,  $60  per  year;  and  in  the  same 
proportion,  for  a  domestic  stream,  $20  per  year;  for  extra 
water,  2^  cents  per  inch  per  day  of  12  hours,  and  4  cents 
per  inch  per  day  of  24  hours,  and  that  no  distinction  be 
made  in  the  rates,  price,  and  terms  for  furnishing  him  water, 
and  for  furnishing  any  other  parties;  and  that  he  recoyer  1600 
damages  and  his  costs.  The  defendant  demurred,  and  the 
demurrer  was  oyerruled. 

Upon  the  issues  tendered  by  the  answer,  testimony  of  the 
respectiye  parties  was  heard  by  the  Court,  and  findings  were 
filea  in  substance  as  follows : 

That  the  Southern  California  Colony  Association  was  formed 
and  incorporated  September  14,  1870,  for  the  purpose  of  set- 
tling a  colony  of  people  in  San  Bernardino  County,  and  of  ac- 
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i{niring  and  furnishing  lands  and  town  sites  for  the  settlement 
w  said  colony,  and  of  buying,  holding,  selling,  conveying,  rent- 
ing, leasing,  and  dealing  in  lands  generally;  for  the  purpose  olt 
Spropriating  all  the  unappropriated  watei:  of  the  Santa  Ana 
yer  Dy  separate  ditches,  and  conye^ing  it  upon  the  lands 
in  sixteen  specified  townships,  and  using  or  furnishing  and 
gelling  the  same  to  the  people  of  said  town  and  colony,  and 
others  in  the  townships  named,  for  irrigation,  domestic  use, 
milling,  manufacturing,  water  power,  and  mining  purposes, 
and  conveying  said  water  in  ditches,  sluices,  aqueducts,  and 
water  pipes,  as  utility  and  convenience  may  require;  for  the 
purpose  of  furnishing  to  said  colonists  and  others  settling 
m  the  said  locality,  lumber,  brick,  lime,  marble,  granite, 
and  all  other  materials  for  building;  also,  seed  grain  and 
other  seed,  and  young  trees  and  shrubs  for  planting;  and  for 
the  purpose  of  doing  generally  whatever  shall  be  found  need- 
ful for  the  welfare  and  advantage  of  said  colony.  That  prior 
to  the  transfer,  the  Southern  California  Colony  Association 
diverted  and  appropriated  from  said  river  about  1500  inches 
of  water,  and  by  means  of  canals  and  flumes  (called  the 
upper  ditch)  conducted  a  constant  flow  of  water  of  the 
amount  aforesaid  upon  the  lands  above  mentioned,  to  a 
point  at  the  line  between  its  land  and  the  public  land;  and 
m  1875  the  respondent,  by  means  of  a  continuation  of  said 
upper  ditch,  and  in  pursuance  of  the  objects  and  purposes 
aforesaid  of  respondent  and  of  said  Southern  Califor- 
nia Colonv  Association,  conducted  said  streq,m  further  on 
and  past  tne  premises  of  petitioner;  that  in  1871,  by  agree- 
ment between  the  Southern  California  Colony  Association 
and  the  settlers  on  the  Government  land  (among  whom  was 
Travers,  petitioner's  grantor),  said  settlers  were  to  have 
water  from  the  ditch  at  the  same  rates  at  which  it  was  sold 
to  other  customers,  and  the  same  as  sold  to  parties  who  had 
purchased  lands  of  the  Association,  but  the  settlers  were  to 
eonstruct  their  own  distributing  ditches,  connecting  with  the 
main  ditch,  which  was  then  completed  to  within  half  a  mile 
of  the  Government  lands,  and  partially  constructed  a  half 
mile  into  the  Government  lands.  That  in  pursuance  of  such 
agreement  said  Travers,  with  another  claimant,  constructed 
a  ditch  nearly  a  mile  in  length,  connecting  with  the  main 
ditch  and  running  upon  the  lands  of  Travers  and  the  other 
claimant.  That  in  1875,  under  permission  from  Travers,  the 
Biverside  Land  and  Irrigation  Company,  having  acquired 
the  property  of  the  Southern  California  Colony  Association, 
enlarged  said  ditch  and  put  gates  in  to  accommodate  and 
irrigate  said  Travers'  claim.    After  petitioner  had  purchased 
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forty  acres  of  Travers'  claim,  the  Eiverside  Land  and  Lriga- 
tion  Company  put  a  gate  upon  said  ditch  especially  to  irri- 
gate petitioner  s  claim.  That  after  the  enlargement  oftiie 
ditch  it  was  understood  between  the  settlers  and  the  com- 
pany that  the  company  was  to  have  the  control  and  manage- 
ment of  all  their  distributing  ditches  so  constructed  by  them, 
in  order  to  facilitate  its  business  of  distributing  and  supply- 
ing said  settlers  with  water.  That  after  the  construction  of 
the  Travers  ditch  the  Southern  California  Colony  Associa- 
tion and  the  Eiverside  Land  and  Lrigation  Company,  dur- 
ing the  time  of  their  respective  ownership,  furnished  to 
Travers  through  said  ditch  upon  his  land  all  the  water  re- 
quired by  him  to  irrigate  the  same  and  tor  domestic  use,  and 
also  to  the  other  settlers  on  the  Government  lands,  at  its  reg- 
ular rates  and  upon  the  same  terms  and  conditions  as  it 
furnished  water  to  purchasers  of  its  own  lands;  and  after 
petitioner's  purchase  of  Travers,  the  Biverside  Land  and 
Irrigation  Company  in  the  same  manner  furnished  water  to 
petitioner  until  April,  1877,  when  he  demanded  a  further 
supply  of  2J  inches  of  water,  which  he  required  on  his  place 
in  order  to  plant  fruit  trees,  grape  vines,  and  alfalfa,  for 
which  he  offered  to  pay  the  regular  rates;  but  the  Biverside 
Land  and  Irrigation  Company  refused  to  furnish  such  addi- 
tional supply,  and  would  supply  only  to  the  extent  that  he 
had  theretofore  used  on  his  premises,  and  refused  any  water 
for  new  and  additional  improvements,  whereby  he  was  pre- 
vented from  planting  fruit  trees,  grapevines,  and  alfalfa,  and 
has  thereby  suffered  damage  ^00.  That  the  settlers  on 
the  Government  land,  including  Travers,  settled  thereon 
upon  the  faith  and  belief  of  being  supplied  with  water  from 
the  company's  ditch,  and  there  is  no  other  supply;  that  the 
lands  are  within  the  flow  of  the  ditch,  and  can  be  readily  irri- 
gated therefrom.  That  there  was  talk  among  the  settlers  in 
regard  to  conveying  to  the  Southern  California  Colony  Asso- 
ciation, in  consideration  of  a  water  right  in  said  ditch,  one- 
half  of  their  claims;  but  the  settlers  disagreed  among  them- 
selves, and  no  agreement  was  made.  They  neither  had  nor 
have  title  to  the  lands,  though  they  were  qualified  pre-empt- 
ors  and  occupied  the  land  as  such.  The  Southern  Califomia 
Colony  Association,  with  knowledge  of  these  facts,  at  all 
times  furnished  to  the  settlers  at  its  regular  rates  all  the 
water  required  by  them  on  their  respective  tracts.  Travers 
repudiated  any  pretended  agreement,  and  claimed  the 
right  to  purchase  water  at  the  regular  rates,  and  with 
full  knowledge  thereof  he  was  furnished  with  water. 
That  petitioner   bought   his    land    on  the  faith  of  being 
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supplied  at  the  regular  rate  with  water  for  his  lands, 
and  at  the  time  of  purchase  had  no  notice  of  said  pretended 
agreement.  That  the  rates  as  stated  in  the  petition  are  true. 
That  there  has  been  at  all  times  and  is  water  sufficient  run- 
ning in  said  main  ditch  to  supply  all  parties  occupying  lands 
within  the  flow  of  the  ditch,  and  all  parties  occupying  lands 
within  any  of  the  tracts  set  forth  in  the  articles  of  incorpora- 
tion of  the  Southern  California  Colony  Association,  and  the 
Biverside  Irrigation  and  Land  Company  has  at  all  times  had 
in  both  and  each  of  its  ditches  more  than  sufficient  water  to 
irrigate  lands  occupied  by  parties  and  within  the  flow  of 
said  ditches  respectively;  but  neither  the  Southern  California 
Colony  Association  nor  the  Biverside  Land  and  Irrigation 
Company  have  ever  had  flowing  sufficient  water  to  irrigate 
the  irrigable  lands  within  the  flow  of  its  ditches  and  owned 
by  it.  A  larjge  portion  of  lands  owned  by  said  corporations 
and  unoccupied  are  uncultivated. 

Upon  the  findings,  judgment  went  for  the  petitioner  as 
prayed  for,  and  for  $300  damages  and  for  costs. 

This  judgment  should  be  reversed  for  want  of  findings 
sufficiently  definite  upon  some  points,  such  as  how  much 
water  had  been  used  upon  petitioner's  land  by  the  consent  of 
the  corporation  prior  to  April  3,  1876;  for  error  as  to  the 
quantity  of  water  to  which  petitioner  is  entitled;  and  for 
error  in  giving  the  judgment  for  damages.  It  seems  to  me 
quite  too  speculative  to  give  damages  resulting  from  being 
prevented  from  planting  mdt  trees  and  grapevines. 

The  right  of  the  corporations  mentioned  in  this  case  to 
appropriate  the  waters  of  the  Santa  Ana  River  for  the  pur- 
poses indicated  is  based  upon  the  laws  of  this  State;  there- 
fore the  corporation,  in  appropriating  and  using  the  water, 
must  be  governed  by  such  laws.  The  right  of  petitioner  to 
be  snpphed  with  water  by  the  corporation  is  also  based  upon 
tiie  laws  of  this  State.  Section  552,  Civil  Code,  is  the  only 
section  to  which  attention  has  been  called  which  furnishes 
a  rule  by  which  the  rights  and  duties  of  the  parties  to  this 
controversy  are  to  be  determined.  That  section  reads  as 
follows : 

"Whenever  any  corporation,  organized  under  the  laws 
of  this  State,  furnishes  water  to  irrigate  lands  which  said 
corporation  has  sold,  the  right  to  the  flow  and  use  of  said 
water  is  and  shall  remain  a  perpetual  easement  to  the  land 
so  sold  at  such  rates  and  terms  as  may  be  established  by 
said  corporation  in  pursuance  of  law.     And  whenever  any 

Serson  who  is  cultivating  land  on  the  line  and  within  the 
ow  of  any  ditch  owned  by  such  corporation  has  been  fur- 
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nished  water  by  it  with  which  to  irrigate  his  land,  such 
person  shall  be  entitled  to  the  continued  nse  of  said  water 
upon  the  same  t^rms  as  those  who  have  purchased  their  land 
of  the  corporation. " 

In  my  opinion,  under  that  section,  the  water  conveyed  by 
the  ditches  of  the  corporation  is  to  be  distributed,  and  per- 
sons have  the  right  to  be  furnished  by  it  with  water  in  the 
following  order: 

1.  Persons  who  on  or  before  April  3,  1876,  purchased 
land  from  the  corporation  (either  the  Southern  California 
Colony  Association  or  the  Biverside  Land  and  Lrri^tion 
Companv),  and  was  furnished  by  it  with  water  for  the  irriga- 
tion of  the  land  so  purchased,  have  the  ri^ht  to  have  the 
supply  of  water  continued  in  the  same  quantity  (if  it  can  be 
done  without  interfering  with  the  right  of  any  other  in  the 
same  condition),  and  such  right  remains  a  perpetual  ease- 
ment running  with  the  land. 

2.  If  any  person  on  or  befor  April  3,  1876,  cultivated  land 
within  the  flow  of  the  ditches,  and  was  furnished  by  the  cor- 
poration with  water  for  irrigation,  such  person  and  his 
g[rantees  are  entitled  to  have  the  same  quantity  of  water  con* 
tinned  for  irrigating  the  same  land  on  the  same  terms  as 
those  who  have  purchased  land  of  the  corporation,  r^ard 
being  had  to  the  rights  of  others  in  the  same  condition. 

3.  Persons  who  purchased  land  of  the  corporation  oh  or 
before  April  3,  1876,  have  the  right  to  be  furnished  by  the 
corporation  with  water  sufficient  to  irrigate  the  land  so  pur- 
chased (regard  being  had  to  others  in  the  same  condition), 
and  sucn  right  remains  a  perpetual  easement  running  with 
the  land. 

4.  Persons  who  have  purchased,  or  shall  purchase,  land 
of  the  corporation  subsequent  to  April  3,  1876,  have  the 
right  to  be  supplied  by  the  corporation  with  sufficient  water 
to  irrigate  the  land  so  purchased,  and  such  right  remains  a 

Serpetual  easement  running  with  the  land;   such  rights  to 
ate  in  order  of  purchase. 

5.  All  other  persons  applying  (to  the  reasonable  capacity 
of  the  ditches)  upon  the  terms  and  at  the  rates  which  are  or 
maybe  established  by  law;  the  rights  to  date  in  order  of 
application. 

It  will  be  observed  that  the  date  of  the  taking  effect  of 
Section  552  is  a  starting  point  from  which  to  regard  the 
rights  of  aU  parties.  Persons  purchasing  land  of  the  cor- 
poration before  that  date  have  a  right  superior  to  all  others 
to  the  quantity  of  water  with  which  they  had  been  supplied. 
Next  in  order  come  persons  owning  outside  lands  who  have 
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been  actually  supplied  with  water;  and  to  the  amount  of 
such  supply  the  corporation  cannot  arbitrarily  cut  them  off. 
They,  however,  have  not  the  right  of  additional  supply  to 
the  detriment  of  the  first  purchasers  of  land  theretofore  un- 
idlled.  Neither  have  they  the  right  to  increase  their  de- 
mands to  the  detriment  of  the  subsequent  purchasers  of 
lands  from  the  corporation.  By  the  terms  of  the  section 
(see  first  clause)  all  persons  purchasing  land  of  the  corpora- 
tion are  to  have  the  right  to  be  supplied  with  water,  and  it 
remains  a  perpetiud  easement  to  the  land.  If  an  outside  owner 
who,  on  April  3,  1876,  had  but  five  inches  of  water,  could 
increase  the  amount  without  regard  to  subsequent  vendees, 
the  latter  might  not  enjoy  the  right  of  a  perpetual  easement 
— there  might  be  no  water  to  flow — it  might  have  been  all 
taken  by  outside  owners. 

It  is  for  the  Legislature  to  fix,  under  the  Constitution,  the 
rights,  powers,  and  duties  of  corporations;  and  in  the  sec- 
tion above  quoted  the  Legislature  has  seen  fit  to  give  pur- 
chasers of  lands  from  a  corporation  the  right  to  have  it  con- 
tinue furnishing  water  to  them,  such  right  to  be  a  perpetual 
easement.  As  against  such  purchasers,  other  parties  have, 
under  that  section,  a  right  to  be  supDlied  only  to  the  amount 
which  may  have  been  furnished.  Tne  question  as  to  which 
would  be  the  wisest — to  give  purchasers  from  the  corpora- 
tion a  preference,  or  to  compel  the  corporation  to  furnish  to 
all  applicants  indiscriminately — is  for  the  Legislature  to  de- 
termine. ^  Mybick,  J. 

(Mr.  Justice  Boss,  being  disqualified,  took  no  part  in  this 
decision.)  

Department  No.  1. 


[Filed  October  21,  1880.] 
No.  6691. 

IN  THE  MATTEB  OF  THE  ESTATE  OF  WILLIAM  H. 

MABTIN. 

Estates  of  Dkoeasxd  Pebsonb — ^Appeaii.  Ko  appeal  lies  from  an  order  of 
the  Court  directing  an  administrator  or  executor  to  sell  certain  real 
property  of  the  estate. 

Appeal  from  the  Probate  Oonrt  of  San  Joaquin  Connty. 
Ikrrv  &  McKune,  for  appellant. 
J.  M.  Hogan,  for  respondent. 
Boss,  J.,  delivered  the  opinion  of  the  Court: 
It  appears  from  the  record  that  on  the  second  day  of  Feb- 
mary,  ISTS^  the  Probate  Conrt  made  an  order  authorizing 
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and  directing  the  executor  to  sell  certain  real  property  of 
the  estate  for  the  purpose  of  paying  its  indebtedness;  that 
the  executor  neglected  to  make  the  sale,  and  that  subse- 
quently, on  the  motion  of  certain  parties  holding  allowed 
claims  against  the  estate,  and  after  notice,  the  Prolate 
Court,  on  the  twelfth  of  April,  1879,  made  an  order  requiring 
the  executor  to  sell  the  tfroperty  in  accordance  with  the 
original  order  of  sale.  From  the  order  of  April  12  this 
appeal  is  taken. 

Section  1544  of  the  Code  of  Civil  Procedure,  after  making 
certain  provisions  regarding  the  order  of  sale,  provides  that: 
*'If  the  executor  or  administrator  neglects  or  refuses  to 
make  a  sale  under  the  order,  and  as  directed  therein,  he 
may  be  compelled  to  sell,  by  order  of  the  Court,  made  on 
motion,  after  due  notice,  by  any  party  interested." 

From  orders  of  the  latter  character  no  appeal  lies.  (Sec- 
tion 969,  Code  of  Civil  Procedure.) 

Appeal  dismissed. 

We  concur:  McEanstry,  J.,  McKee,  J. 


Depaktment  No.  1. 


[Filed  November  26,  1880.] 

No.  6886. 

M.  H.  WALSH,  Appellant, 

vs. 

J.  M.  HUTCHINGS  et  al.,  Eespondent. 

OpENXNG  DEPAXJIiTS — ^APPELLATB  CoUBT  LOTH  TO  INTEEPBBE  WITH  DiBCBlTlOK 

OF  GouBT  BEiiOw.  Where  a  default  for  failure  to  answer,  and  jodg" 
ment  by  default  thereon  were  set  aside  on  motion  and  affidayits:  Eddt 
on  appeal,  that,  though  there  might  be  some  doubts  as  to  whether  the 
neglect  to  answer  was  excusable  under  the  circumstances  disclosed  by 
the  affidavits;  yet,  as  there  appeared  by  the  same  affidavits  to  be  a 
meritorious  defense,  the  discretion  of  the  Court  below  in  openisg  the 
default,  would  not  be  interfered  wiUi. 
Defaults  may  be  Opened  without  Imposing  Costs.  Under  Section  473  of 
the  Code  of  Civil  Procedure  as  amended  in  1875,  the  imposition  of 
costs  upon  opening  a  default,  is  no  longer  indispensable. 

Appeal  from  the  District  Court  of  the  Thirteenth  Judicial 
Disteict,  Merced  County. 

C.  H.  Marks,  for  appellant. 

JS.  H.  Ward  and  P.  D.  Wigginton,  for  respondents. 

McKee,  J.,  delivered  the  opinion  of  the  Court:  . 

The  defendant  Hutchings  was  sued  with  the  other  cJ^fend- 
ants,  in  Merced  county,  in  an  action  to  recover  a  certa^iii  ^^^ 
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of  money  for  work  and  labor  alleged  to  have  been  performed, 
and  for  moneys  advanced  and  paid  by  the  plaintiff  for  them, 
at  their  request,  in  the  ;^ears  1877  and  1878.  Process  was 
served  npon  him  in  the  City  and  County  of  San  Francisco. 
Forty-two  days  after  service,  no  answer  having  been  filed, 
his  default  and  a  final  judgment  were  regularly  entered  against 
him  for  want  of  an  answer  for  the  sum  claimed  in  the  com- 
plaint. Twenty  days  after  the  judgment  was  entered,  he 
gave  notice  of  a  motion  to  set  it  aside.  The  motion  was  heard 
upon  his  own  aflBdavit  and  a  counter-affidavit  by  the 
plaintiff.  The  Court  below  set  aside  the  default  and  the 
judgment  and  allowed  the  defendant  to  answer  without  pay- 
ment of  costs,  and  from  the  order  the  plaintiff  appeals. 

While  a  doubt  may  exist  in  our  minds  as  to  whether  the 
neglect  of  the  defendant  to  prepare  and  file  an  answer  to 
the  complaint  in  the  action,  was  excusable  under  the  circum- 
stances disclosed  by  the  affidavits,  yet  we  think  the  defend- 
ant has  shown  bj  his  affidavit  that  he  has  a  meritorious  de- 
fense to  the  action.  For  he  states  in  his  affidavit  that  he 
never  had  a  business  transaction  with  the  plaintiff,  out  of  which 
could  arise  any  indebtedness  whatever  from  him  to  plaintiff; 
and  that  he  never  had  ariybusiness  transactions  with  the  plaint- 
iff at  all,  except  that,  in  February,  1878,  he  sold  and  delivered 
to  him  some  property  in  Merced  and  Mariposa  counties,  to- 
gether with  certain  claims  and  demands  in  connection  there- 
with. These  statements  are  not  denied  by  the  plaintiff,  and 
the  failure  to  deny  them  adds  force  to  the  defendant's  affida- 
vit of  merits.  That  being  the  case,  we  think  the  Court,  in 
the  exercise  of  its  discretion,  did  not  err  in  setting  aside  the 
judgment  and  default.  Under  the  views  expressed  in  Watson 
vs.  S.  F.  and  H.  B.  R.  R.  Co.,  41  Cal.  17,  and  Reidy  vs.  ScoU, 
53  Cal.  73,  we  are  not  inclined  to  interfere  with  the  discre- 
tion of  the  Court  below  in  making  the  order. 

It  was  not  necessary  for  the  order  to  prescribe  the  pay- 
ment of  costs.  In  People  vs.  0' Connelly  23  Cal.  281;  Howe 
vs.  Independence  Co.,  29  Id.  72;  Baity  vs.  Taafe,  Id.  422, 
and  Hermann  vs.  Satvyer,  48  Id.  562,  we  held  that  the  impo- 
sition of  costs  upon  the  moving  party  was  indispensable  to 
the  validity  of  an  order  opening  a  default.  But  those  de- 
cisions were  rendered  when  Section  473  of  the  Code  of  Civil 
Procedure  required,  as  a  condition  precedent,  payment  of 
the  costs  of  the  action.  Since  the  amendment  of  the  section 
in  1875-6,  that  condition  of  setting  aside  the  judgment  no 
longer  exists.  The  Court  may,  under  the  section  as  it  stands 
now,  in  its  discretion  and  upon  such  terms  as  it  may  be  just, 
relieve  a  party,  or  his  legal  representative,  from  a  judgment 
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or  other  proceeding  taken  against  him  through  his  mista^ 
inadvertence  surprise,  or  excusable  neglect,  without  the  m- 
position  of  costs. 

Order  affirmed. 

"We  concur:  McKinstry,  J.,  Boss,  J. 


Department  No.  1. 


[Filed  November  26,  1880.] 

No.  10,513. 

THE  PEOPLE,  Eespondent, 

vs. 
WIKT  TRAVIS,  Appellant. 

HoHicxDE — Evidence — Thbbats.  In  a  capital  case,  where  threats  by  the 
deceased,  made  to  a  third  person,  were  admitted  in  evidence,  and  the 
defendant  had  the  benefit  of  all  that  there  was  in  the  conyersatioi 
tending  to  show  personal  hostility  on  the  part  of  the  deceased:  Bdd, 
no  error  to  exclude  evidence  of  what  deceased  said  in  the  same  oon* 
versation  not  concerning  defendant,  or  tending  to  show  malice  toward 
him. 

Justifiable  Homicide — One  who  Pleads  {^ecessttt  mitbt  be  without 
Fault.  A  man  cannot,  in  any  case,  justify  killing  another  by  a  pre- 
tense of  necessity,  unless  he  was  wholly  without  fault  in  bringing 
about  that  necessity. 

What  Assaults  will  justify  Homicide.  A  man  has  a  right  to  defend  him- 
self against  a  sudden  and  unexpected  assault  by  another;  bat  if  that 
assault  does  not  seriously  injure  him,  or  contain  in  itself  circnmstanoea 
of  imminent  danger  or  injury  to  him ;  and  the  circumstances  in  which 
he  is  placed  by  it,  are  insufficient  to  justify  him  in  the  belief  that 
such  danger  exists,  he  has  no  right  to  take  advantage  of  the  op- 
portunity, which  such  an  assault  gives  him,  to  slay  his  assailant. 

Appeal  from  the  Superior  Court,  Sonoma  County. 

Porter  &  Rutledge  and  A.  Campbell,  for  appellant. 
A.  L.  Hart,  Attorney-General,  A.  B.  Ware,  District  Attor- 
ney, and  jB.  Henley,  for  respondent. 

McKee,  J.,  delivered  the  opinion  of  the  Court. 

The  defendant  was  convicted  of  the  crime  of  manslaughter 
for  the  unlawful  killing  of  A.  G.  Hill;  and  he  appeals  from 
the  judgment  and  an  order  overruling  a  motion  for  anev 
trial. 

In  the  course  of  the  trial,  one  Emerson,  a  witness  for  the 
defendant,  gave  the  following  testimony:  "  I  had  a  conver- 
sation with  Hill,  the  deceased,  in  relation  to  the  Travises— 
Georgia,  Wirt  and  John.  It  was  in  Petaluma,  about  the 
last  of  the  May  or  the  first  of  June,  1878.    Hill  said  the 
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first  thing  he  would  do  with  them  boys  he  would  connivence 
killing  them  if  he  got  in  a  row  with  them."  At  this  point  in 
his  testimony  the  witness  was  asked:  "What  did  you  say  to 
him? and  he  answered,  "I  warned  him  of  his  danger." 
The  prosecution  objected,  and  the'  defendant's  counsel  then 
offered  to  {^roveby  the  witness,  that  the  deceased  stated  to  him 
that  Georgia  Travis,  the  sister  of  the  defendant,  was  a  loose 
character,  and  that  he  himself  had  sexual  intercourse  with  her; 
and  that  the  witness  had  told  the  deceased  when  he  made 
the  threat  already  testified  to,  that  he  would  not  be  safe  to 
say  that,  if  the  brothers  should  hear  of  it.  .Objection  was 
made  to  the  offer  on  the  ground  that  the  testimony  was  irrele- 
vant and  immaterial.  The  objection  was  sustained.  De- 
fendant excepted  and  the  ruling  is  assigned  as  error.  With- 
out objection  the  witness  furtner  continued  to  testify  that 
at  the  conversation,  deceased  pulled  a  pistol  half  way  out  of 
his  pocket,  and  said  he  was  a  httlehell  himself.  Of  mis,  he, 
the  witness,  had  told  about  fifty  or  sixty  people,  but  did  not 
tell  the  Travises. 

It  was  shown  by  the  evidence  in  the  case  that  Geor^a 
Travis,  the  person  named  in  the  offer,  and  her  brother,  the 
defendant,  had  been  at  a  meeting  of  the  Blue  Bibbon  Club, 
at  its  hall  in, the  town  of  Forestville,  on  the  evening  of  the 
eighth  of  November,  1879.  While  they  were  seated  there, 
HiU,  the  deceased,  came  in  and  seated  himself  near  them. 
Upon  observing  him  Miss  Travis  rose  from  her  seat  and 
went  out  of  the  hall.  The  defendant  also  arose  and  followed 
her,  and  when  outside  he  asked  her  to  return  to  her  seat  in 
the  hall.  She  refused  to  return,  saying  ^Hhat  Hill  had 
slandered  her  and  tried  to  scandalize  her,  and  she  wouldn't 
remain  in  his  society."  Defendant,  observing  that  his 
brother  John  Travis  was  near  at  hand,  went  and  told  him 
that  their  sister  had  left  the  hall  because  HiU  was  there,  and 
asked  him  to  g:o  home  with  her.  The  latter  refused,  saying 
that  he  was  going  to  the  Blue  Bibbon  himself.  The  sister 
went  home  unattended  by  either.  The  defendant  then  re- 
turned to  the  hall,  closely  followed  bv  his  brother.  Both 
advanced  to  positions  near  where  Hill  was  sitting — the  de- 
fendant taking  a  seat  about  eight  or  ten  feet  from  Hill,  and 
his  brother  going  to  a  chair  nearly  in  front  of  Hill.  When 
about  to  sit  down  the  brother  suddeiJy  reached  over  the 
head  of  a  man  who  was  seated  between  Hill  and  himself,  and 
stmck  Hill  a  blow  on  the  head  with  his  fist,  because,  as  he 
claimed.  Hill  made  a  face  at  him  as  he  was  about  sitting 
dowji.  Hill,  on  being  struck,  rose  to  his  feet,  facing  John 
Travis,  leaving  the  defendant  at  his  back,  and  it  is  claimed 
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that- he  drew,  as  he  rose,  a  pistol,  and  moving  backward  a 
few  steps  in  the  direction  where  the  defendant  was,  aimed  it 
at  John  Travis.  As  soon  as  Hill  rose  the  defendant  also 
sprang  to  his  feet,  revolver  in  hand,  and  advancing  a  step  or 
two  toward  HiU,  put  his  revolver  within  five  or  six  inches  of 
the  back  of  Hill's  head,  fired  and  shot  Hill  fatally  while  he 
was  in  the  act,  as  defendant  claimed,  of  shooting  at  or  at- 
tempting to  shoot  his  brother. 

Such  being  the  circumstances  of  the  killing,  it  is  con- 
tended that  tne  Court  erred  in  rejecting  the  offer. 

In  capital  cases,  past  threats  and  hostile  actions,  or  ante- 
cedent circumstances  tending  to  show  malice,  are  admissible, 
in  connection  with  the  homicide,  for  the  purpose  of  showing 
apprehensions  of  personal  danger  from  the  deceased,  and  of 
illustrating  the  question  which  of  the  parties  in  a  sudden 
rencontre  or  quarrel,  in  which  human  life  has  been  taken, 
may  have  been  the  assailant. 

In  the  present  case  the  threats  to  which  the  deceased  gave 
expression,  on  the  occasion  referred  to  by  the  witness,  were 
all  admitted  in  evidence.  The  defendant,  therefore,  had  the 
benefit  of  all  that  there  was  in  the  conversation  tending  to 
show  personal  hostiliW  on  the  part  of  the  deceased  against 
him  or  his  brother.  That  part  of  the  conversation  referred 
to  in  the  offer,  and  which  was  excluded  from  the  jury,  did 
not  concern  the  defendant  or  his  brother,  and  did  not  tend 
to  show  malice  towards  either  of  them.  At  the  utmost,  it 
was  but  a  reckless  expression  of  opinion  concerning  the 
character  and  conduct  of  the  sister,  which,  so  far  as  appears 
by  the  testimony,  was  unknown  to  the  brotibers,  and  however 
reckless  and  unwarranted  it  may  have  been — ^whether  it  was 
founded  in  truth  or  in  falsehood— it  could  not  have  influenced 
their  action  on  the  occasion  of  the  homicide,  and  it  was  not, 
in  itself,  or  in  connection  with  the  facts  and  circumstances 
attending  the  killing,  a  circumstance  from  which  the  jury 
might  hkve  inferred  the  existence  of  hostile,  feelings  on  the 

Eart  of  the  deceased  against  them,  or  from  which  they  might 
ave  drawn  the  inference  that  the  conduct  of  the  deceased 
against  John  Travis,  on  the  night  of  the  killing,  was  to  be 
ascribed  to  personal  hatred  of  the  defendant  or  his  brother, 
which  was  calculated  to  excite  or  arouse  the  apprehensions 
of  the  defendant  as  to  his  own  or  his  brother's  safety.  There 
was,  therefore,  no  error  in  rejecting  the  offer. 

The  next  assignment  of  error  is  that  the  Court  erred  in 
giving  to  the  jury  the  following  instruction  at  the  request  of 
the  District  Attorney,  to-wit:  *'  I  charge  you  in  plain  terms 
that  no  man  by  his  own  lawless  acts  can  create  a  necessity 
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for  acting  in  self-defense,  and  then  upon  killing  the  person 
with  whom  he  seeks  the  difficulty,  interpose  the  plea  of  self- 
defense;  and  this  law  applies  to  any  one  killing  the  assailed 
to  protect  the  original  assailant  as  to  the  original  assailant." 
The  instruction  embodies  a  familiar  principle  of  criminal 
law,  that  a  man  cannot,  in  any  case,  justify  killing  another 
by  a  pretense  of  necessihr,  unless  he  were  wholly  without 
fault  in  bringing  about  that  necessity.  If  it  were  true  that 
John  Travis  attacked  the  deceased,  and  that  the  defendant 
acted  in  concert  with  him,  or  knew  that  the  attack  was  to  be 
made,  and  aided  and  abetted  it,  neither  the  defendant  nor  his 
brother  would  be  justifiable  for  taking  the  life  of  the  de- 
ceased ;  for  when  a  person  has  by  his  own  lawless  act  brought 
rn  himself  the  necessity  to  commit  a  crime,  he  cannot 
lid  himself  by  the  plea  of  necessity  from  immunity  from 
punishment  for  me  crime  committed.  The  plea  of  necessity 
IS  a  shield  for  those  only  who  are  without  fault  in  occasion- 
ing it  and  in  acting  under  it.  There  was,  therefore,  no  error 
in  giving  the  instruction  to  the  jury. 

The  last  assignment  of  error  is  that  the  Court  erred  in  re- 
fusing to  give  to  the  jury,  at  the  request  of  the  defendant, 
the  following  instruction,  namely:  "A  slight  battery  does 
not  justify  retaliation  by  the  use  of  a  deadly  weapon  for  the 
purpose  of  inflicting  upon  the  assailant  serious  bodilv  injury. 
In  order  to  justify  tlie  use  of  a  deadly  weapon  by  the  party 
assailed,  the  battery  must  be  of  such  a  character  as  to  inflict 
upon  the  person  beaten  serious  bodily  injury,  or  at  least  to 
put  him  in  peril  of  receiving  it  at  the  hands  of  his  assailant. 
Therefore,  if  there  was  no  previous  concert  of  action  between 
Wirt  and  John  Travis,  and  the  latter  beat  Hill,  but  not  to 
such  an  extent  as  to  inflict  upon  him  serious  bodily  injury, 
or  subject  him  to  imminent  danger  thereof,  and  Hill  then 
drew  a  deadly  weapon  with  intent  to  kill  or  inflict  therewith 
upon  John  T'ravis  serious  bodilj^  injury — and  there  was,  or 
reasonably  appeared  to  be,  imminent  danger  of  Hill's  design 
being  accomplished,  and  solely  to  prevent  its  accomplish- 
ment the  defendant  shot  and  killea  'Hill,  the  jury  should 
acquit  the  defendant."  This  instruction  was  modifie(i  against 
the  objection  and  exception  of  the  defendant  by  inserting 
after  the  words  "imminent  danger  thereof  "  the  words,  "and 
the  circumstances  were  not  such  as  to  justify  Hill  in  the 
belief  that  such  danger  existed."  And  thus  modified  the 
instruction  was  given  to  the  jury. 

It  is  manifest  from  the  circumstances  of  the  killing,  as 
given  in  evidence,  that  John  Travis  was  the  assailant  in  the 
rencontre  in  which  Hill  was  slain.  The  sudden  assault  made 
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upon  Hill  cansed  him  to  move  backward  a  few  steps,  in  the 
direction  of  the  defendant's  position,  in  a  hostile  attitude 
toward  his  assailant.  This  assault  upon  Hill,  or  the  back- 
ward movement  of  HiU,  or  both  combined,  caused  the  de- 
fendant to  resort  to  his  revolver,  and  to  rise  to  his  feet  and 
advance  upon  Hill  for  one  or  two  purposes,  namely,  either 
to  aid  and  abet  his  brother  in  the  assault  upon  Hill,  or  to 
defend  the  life  or  limb  of  his  brother  from  tne  threatening 
and  impending  danger  from  Hill's  pistol.  If  the  former,  the 
defendant  would  not  be  guiltless  in  causing  Hill's  death;  if 
the  latter,  he  was  exercising  a  legal  right,  if  the  circum- 
stances, under  which  he  acted,  justified  him  in  exercising 
the  right.  What  those  circumstances  were  was  a  matter  for 
the  consideration  of  the  jury;  upon  them  Hill  and  defendant 
acted;  and  out  of  them  their  respective  rights  and  duties 
as  actors  arose.  It  was,  therefore,  proper  for  the  Court  to 
instruct  the  jury  that  they  had  to  pass  upon  the  conduct  of 
Hill  and  the  defendant  with  reference  to  the  circumstances 
under  which  thev  both  acted.  That  was,  in  effect,  the  import 
of  the  modification  which  the  Court  made  to  the  instruction 
asked  by  the  defendant.  The  instruction  as  modified  told 
the  jurv  substantially,  that  if  Hill,  when  he  was  assaulted  by 
John  Travis,  drew  a  deadly  weapon  upon  him,  with  the  in- 
tention of  killing  him,  or  doing  him  some  ^eat  bodily  harm,  for 
an  assault  which  had  done  no  serious  injury  upon  the  person 
of  Hill,  nor  subjected  him  to  imminent  danger  thereof,  and 
the  circumstances  of  which  were  not  such  as  to  justify  him 
in  the  belief  that  such  danger  existed,  then  the  defendant  was 

trustified  in  preventing  the  accomplishment  of  Hill's  design, 
>y  shooting  Hill,  if  that  was  necessary  to  prevent  him  from 
executing  his  design — provided  there  was,  or  appeared  to 
the  defendant  to  be,  imminent  danger  to  the  life  or  limb  of 
his  brother  from  the  hostile  and  threatening  attitude  of  Hill. 
This  we  think  was  correct.  The  jury  were  not  misdirected 
to  the  prejudice  of  the  defendant.  There  is  no  doubt  that  a 
man  has  a  legal  right  to  defend  himself  against  the  sudden 
and  unexpected  assault  by  another;  but  if  that  assault  does 
not  seriously  injure  him  nor  contain  in  itself  circumstances 
of  imminent  danger  of  injury  to  him,  and  the  circumstances 
in  which  he  is  placed  by  it,  are  insufficient  to  justify  him  in 
the  belief  that  such  danger  exists,  he  has  no  right  to  take 
advantage  of  the  opportunity  which  such  an  assault  gives 
him  to  slay  his  assailant.  If  Hill  attempted  to  do  so  under 
such  circumstances,  the  defendant  had  a  legal  right  to  in- 
terfere to  prevent  it.  The  law  makes  it  the  duty  of  everyone, 
who  sees  a  felony  attempted  by  violence,  to  prevent  it  if  pos- 
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sible;  and  allows  him  to  use  the  necessary  means  to  make 
his  resistance  effectual. 

If,  on  the  other  hand,  the  circumstances  were,  in  them- 
selves, sufficient  to  justify  Hill  in  the  belief  that  his  life  was 
in  danger  from  the  sudden  assault  made  upon  him,  he  had 
the  right  to  defend  himself  against  it,  even  to  the  extent  of 
taking  the  life  of  his  assailant  if  necessary;  and  anyone  who 
killed  him  while  so  engaged  in  the  performance  of  a  lawful 
act  would  not  be  guiltless  in  his  death. 

It  is  urged  that  the  modification  prejudiced  the  defendant, 
because  it  made  the  question  of  his  guilt  or  innocence  de- 
pend upon  the  circumstances  as  they  appeared  to  Hill,  and 
not  as  tney  appeared  to  the  defendant.  But  both  Hill  and 
the  defendant  acted  simultaneously,  and  upon  the  same  cir- 
cumstances; and  it  was  for  the  jury  to  determine  whether 
the  action  of  the  one  or  the  other,  under  the  circumstances 
of  danger,  apparent  or  real,  in  which  they  acted,  was  lawful 
or  imlawful. 

Judgment  and  order  affirmed. 

We  concur:  Ross,'  J.,  McKinstry,  J. 


Supreme  Court  of  Iowa. 

[September,  1880.] 
MoCLEAET  t8.  ELLIS. 

Dkkd6 — CoNDinoNB  Bebtsainino  Alienation  and  Liabilitt  fob  Dbbtb. 
Land  was  conyeyed  by  A  to  B  for  his  life,  and  after  B's  death  to  B's 
children,  if  he  left  any,  otherwise  to  0.  The  deed  provided  that  the 
land  should  not  be  conveyed  by  B,  or  sold  for  his  debts:  Held,  that 
these  conditions  were  void. 

Action  by  plaintiff,  John  McCleary,  against  one  of  the 
defendants,  as  Sheriff,  who  had  sold  under  execution  against 

Elaintiff,  plaintiflTs  interest  in  certain  land  conveyed  to  him 
J  bis  fatner,  to  restrain  such  defendant  from  executing  to 
the  purchaser  at  the  sale,  another  defendant,  a  Sheriff's  deed. 
Plaintiff  claimed  in  his  petition  that  by  a  condition  in  his 
father's  deed  to  him,  the  land  could  not  be  alienated,  and 
was  not  liable  to  be  sold  for  his  debts.  To  the  petition  de- 
fendants demurred,  but  the  purchaser  offered  to  release  from 
the  operation  of  the  sale  the  homestead  to  which  plaintiff 
was  entitled  by  law.  The  Court  below  sustained  the  de- 
murrer, from  which  plaintiff  appealed. 

The  deed  to  plaintiff  reads  as  follows:    **Ejiow  all  men 
by  these  presents,  that  I,  Alvam  McCleary,  of  the  County 
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of  Lonisa,  of  the  State  of  Iowa,  do  giye  my  son,  JohnMc- 
Cleary,  all  my  interest  in  the  following  lands:  *  ♦  *  To 
have  the  above  described  lands  his  lifetime,  and  to  go  to  his 
children  at  his  death;  but  if  he  dies  without  children,  then 
the  above  described  land  to  go  to  his  brother,  George  Mc- 
Cleary,  and  at  his  death  to  go  to  his  brother's  children — ^that 
is,  George  McCleary's  children;  but  if  Geor^  dies  without 
children,  it  is  to  go  to  his  sister's  children,  it  is  expressly 
understood  that  ne  shall  not  part  with  it,  nor  sell  it;  nor 
shall  any  person  sell  it  for  him,  or  for  any  debts  whatsoever." 
The  deed  described  190  acres. 

Day,  J.,  delivered  the  opinion  of  the  Court: 
From  an  examination  of  the  deed  of  Alvam  McCleary,  it 
is  evident  that  it  conveyed  a  fee  simple  estate.  The  convey- 
ance is  of  a  life  estate  to  John  McCleary;  the  remainder  to 
his  children;  but  if  he  should  die  without  children,  to  his 
brother  George  and  his  children;  and  if  George  should  die 
without  children,  the  remainder  to  his  sister's  children.  The 
conveyance  is  of  a  life  estate  and  a  vested  remainder  in  fee. 
(4  Kent's  Com.  203.)  No  reversionary  interest  is  retained 
in  the  grantor.  He  has  disposed  of  ms  entire  estate  in  fee. 
The  disposition  of  the  estate  is  to  the  beneficiary  direct, 
without  the  intervention  of  trustees. 

The  question  in  this  case  is,  can  the  grantor  of  the  fee  im- 
pose restraints  upon  alienation  ?  Littleton,  in  Section  360, 
states  the  doctrine  upon  this  subject  as  follows:  ^'If  a 
feoffment  be  made  upon  the  condition  that  the  feoffor  shall 
not  alien  the  land  to  any  one,  this  condition  is  void;  because 
when  a  man  is  enfeoffed  of  lands  or  tenements,  he  hath  power 
to  alien  them  to  any  person  by  the  law.  For  if  such  condi- 
tion should  be  good,  then  the  condition  should  oust  him  of 
all  the  power  which  the  law  gives  him,  which  should  be 
against  reason,  and  therefore  such  a  condition  is  void." 
Commenting  upon  this.  Lord  Coke  says :  ''  And  the  like  law 
is  of  a  devise  m  fee;  upon  condition  that  the  devisee  shall 
not  alien,  the  condition  is  void;  and  so  it  is  of  a  grant,  re- 
lease, confirmation,  or  any  other  conveyance  whereby  a  fee 
simple  doth  pass.  For  it  is  absurd  and  repugnant  to  reason 
that  he  that  hath  no  possibility  to  have  the  land  revert  to  him 
should  restrain  his  feoffee  in  fee  simple  of  all  power  to  alien. 
And  so  it  is  if  a  man  be  possessed  of  a  lease  for  years,  or  of  a 
horse,  or  any  other  chattel,  real  or  personal,  and  give  or  sell 
his  whole  interest  and  property  therein  upon  condition  that 
the  donee  or  vendee  shall  not  alien  the  same,  the  same  is 
void;  because  his  whole  interest  and  property  is  out  of  him, 
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so  as  he  hath  no  possibility  of  a  revester,  and  it  is  against 
trade  and  traffic,  and  bargaining  and  contracting  between 
man  and  man;  and  it  is  within  the  reason  of  our  author  that 
it  should  ouster  him  of  all  pcrwer  given  to  him. "  (Coke 
litt.  223a.) 

The  case  of  Mandelbaum  vs.  McDonnell,  29  Mich.  78,  con- 
tains a  very  elaborate  and  exhaustive  consideration  of  this 
question.  In  that  case  a  devise  for  life  was  made  to  the 
widow  of  the  testator,  remainder  in  fee  to  his  sons  and 
grandson,  with  a  restriction  upon  alienation  during  the  life 
of  the  widow  if  she  remained  unmarried,  and  until  the 
grandson,  who  was  then  four  years  old,  should  attain  the 
ajge  of  twenty-five.  The  restriction  upon  the  right  of  aliena- 
tion was  held  void.  In  announcing  the  opinion  of  the  Court, 
Christiancy,  J.,  employs  this  language:  ''If  there  is  any 
English  decision  since  the  statute  quia  emptores,  where  the 
point  was  involved,  in  which  it  was  held  competent  for  a  feof- 
for, grantor,  or  devisor  of  a  vested  estate  in  fee  simple, 
whether  in  remainder  or  possession,  by  any  condition  or 
restriction  in  the  instrument  creating  it,  to  suspend  all  power 
of  the  feoffee,  grantee,  or  devisee,  otherwise  competent  to 
sell,  for  a  single  day,  I  have  not  been  able  to  find  it;  and  the 
able  counsel  for  the  defendants,  whose  research  nothing  of 
this  kind  is  likely  to  escape,  seem  to  have  been  equally  un- 
successful." And  further :  ' '  We  are  entirely  satisfied  there 
has  never  been  a  time  since  the  statute  quia  emptores,  when 
a  restriction  in  a  conveyance  of  a  vested  estate,  in  fee  simple, 
in  {)ossession,  or  remamder,  against  selling  for  a  particular 
period  of  time,  was  valid  by  the  common  law;  and  we  think 
it  would  be  unwise  and  injurious  to  admit  into  the  law  the 
principle  contended  for  by  the  defendant's  counsel,  that 
such  restrictions  should  be  held  valid  if  imposed  only  for  a 
reasonable  time."  It  is  safe  to  say  that  every  estate  depend- 
ing upon  such  a  question  would,  by  the  very  fact  of  such  a 
question  existing,  lose  a  large  share  of  its  market  value.  Who 
csan  say  whether  the  time  is  reasonable  until  the  question  has 
been  settled  in  the  Court  of  last  resort?  And  upon  what 
standard  of  certainty  can  the  Court  decide  it?  Or  depend- 
ing as  it  must  upon  all  the  pectdiar  facts  and  circumstances 
of  each  particular  case,  is  the  question  to  be  submitted  to  a 
jury?  The  only  safe  rule  of  decision  is  to  hold,  as  I  under- 
stand the  common  law  for  ages  to  have  been,  that  a  condition  or 
restriction  which  would  suspend  all  power  of  alienation  for  a 
single  day,  is  inconsistent  with  the  estate  granted,  unreason- 
able and  void." 

For  another  case  containing  a  most  exhaustive  considera- 
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tion  of  this  question,  see  De  Peyster  vs.  Michady  6  N.  T.  467. 
In  this  case,  after  a  very  full  review  of  the  authorities,  upon 
page  497,  it  is  said:  "Upon  the  highest  legal  authority, 
therefore,  it  may  be  affirmed  that  in  a  fee  simple  grant  oJf 
land  a  condition  that  the  grantee  shall  not  alien,  or  that  ha 
shall  pay  a  sum  of  money  to  the  grantor  upon  alienation,  is 
void,  upon  the  ground  that  it  is  repugnant  .to  the  estate 
granted.'' 

In  Bradley  vs.  Biocote,  3  Ves.  Jr.,  it  is  said:  "I  have 
looked  into  the  cases  that  have  been  mentioned,  and  find  it 
laid  down  as  a  rule,  long  ago  established,  that  where  there 
is  a  gift  with  a  condition  inconsistent  with  and  repugnant  to 
such  gift,  the  condition  is  wholly  void.  A  condition  thai 
the  tenant  in  fee  shall  not  alien  is  repugnant."  (See  also 
Brandon  vs.  Robinson^  18  Ves.  Jr.,  429;  McOullough  vs. 
GiUmore,  11  Pa.  St.  370.) 

In  Walter  YH.  VinceTit,  18  Penn.  369,  a  testator  devised  to 
his  daughter  and  to  her  legal  heirs  forever  certain  real 
estate,  with  the  express  consideration  that  she  should  ''not 
alien  or  dispose  of  the  same,  or  join  with  her  husband  in  any 
deed  for  the  conveyance  thereof  during  her  natural  life. 
The  Court  held  the  consideration  void,  and  that  a  fee  simple 
estate  was  devised,  and  said:  ''It  makes  iio  difference  that 
the  testator  has  expressly  withheld  one  of  the  rights  essen- 
tial to  a  fee  simple;  for  the  law  does  not  allow  an  estate  to 
be  granted  to  a  man  and  his  heirs  with  a  restraint  on  aliena- 
tion, and  frustrates  the  most  clear  intention  to  impose  such 
a  restraint;  just  as  it  allowed  alienation  of  an  estate  entail, 
though  a  contrary  intent  is  manifest.  And  it  would  be  ex- 
ceedingly improj)er,  in  any  Courtj  in  construing  a  devise  to 
a  man  and  his  heirs,  to  give  effect  to  the  restraint  upon  the 
alienation  by  chan^ng  me  character  of  the  estate  to  a  Ufe 
estate,  with  a  remainder  annexed  to  it,  or  with  an  executory 
devise  over."  In  Hall  vs.  Tufts,  18  Pick.  455,  testator  de- 
vised certain  real  estate  "to  his  wife  for  her  life,  and  the 
remainder  of  the  estate,  whether  real  or  personal,  in  posses- 
sion or  reversion,  to  his  five  children,  to  be  equally  divided 
among  them  or  their  heirs,  respectivelv;  always  intending 
and  meaning  that  none  of  his  children  snail  dispose  of  their 
part  of  the  real  estate  in  reversion  before  it  is  legally  as- 
signed to  them."  It  was  held  that  the  children  took  a  vested 
remainder  in  the  real  estate  given  to  the  wife  for  her  life, 
and  that  the  clause  restraining  them  from  aliening  the  same 
before  the  expiration  of  the  life  estate  was  void. 

The  case  of  Blackstone  Bank  vs.  Davis,  21  Pick.  42,  is  ex- 
actly in  point.     In  that  case  one  Davis  devised  to  his  son 
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the  nse  of  a  farm  of  120  acres,  with  a  provision  that  the  land 
should  not  be  subject  or  liable  to* conveyance  or  attachment. 
The  plaintiffs  recovered  a  judgment  against  the  devisee,  and 
levied  an  execution  upon  the  premises  as  upon  the  land  held 
by  the  defendant  in  fee.  The  Court  said:  "By  the  devise 
of  the  profits,  use,  or  occupation  of  the  land,  the  land  itself 
is  devised.  Whether  the  defendant  took  an  estate  in  fee  or 
for  life  only  is  a  question  not  material  in  the  present  case. 
The  sole  question  is  whether  the  estate  in  his  hands  was 
liable  to  attachment,  and  to  be  taken  in  execution  as  his 
property.  The  plaintiffis  claim  title  under  the  levy  of  an  ex- 
ecution against  the  defendant,  and  their  title  is  valid  if  the 
estate  was  liable  to  be  so  taken.  That  it  was  so  liable,  not- 
withstanding the  proviso  or  condition  in  the  will,  the  Court 
cannot  entertain  a  doubt. 

The  appellant  cites  and  relies  solely  upon  NichoU  vs«  EaJton^ 
91  U.  S.  716;  3  Cent.  L.  J.  38.  In  that  case  the  testator  de- 
vised  her  real  estate  to  trustees  upon  trusts  to  pay  the  rents, 
profits,  and  interest  to  her  four  cnildren,  with  a  proviso  that 
if  any  of  her  sons  should  alienate  or  dispose  of  the  income, 
or  if  by  means  of  bankruptcy  or  insolvency,  or  any  other 
means,  said  income  could  not  be  personally  enjoyed  by  them 
respectively,  but  would  become  vested  in  or  payable  to  some 
other  person,  then  the  trust  in  said  will,  concerning  so  much 
thereof  as  would  so  vest,  should  immediately  cease  and  de- 
termine. The  case  differs  from  the  present  one  in  two  essen- 
tial and  controlling  particulars — first,  the  estate  was  de- 
vised to  trustees,-  and  never  vested  in  the  beneficiaries;  sec- 
ond, the  enjoyment  of  the  benefits  of  the  devise  was  made  to 
depend  upon  a  condition.  We  have  no  hesitancy  in  hold- 
ing, in  view  of  the  authorities  above  quoted,  and  others  that 
might  be  referred  to,  that  the  conditions  in  this  deed  against 
alienage  and  liability  for  debts  are  void. 

It  is  insisted,  however,  that  whatever  view  may  be  taken 
of  the  foregoing  question,  stiU  the  demurrer  should  have 
been  overruled,  because  tiie  petition  alleges  that  a  part  of 
the  land  was  the  homestead  of  the  plaint^  and  his  lamil^; 
and  the  execution  and  return  notice  of  sale,  and  Sheriff's 
certificate,  all  show  that  no  part  of  the  land  was  set  apart  to 
plaintiff  as  a  homestead,  as  oy  statute  required,  but  that  the 
whole  130  acres  were  sold  in  a  lump  and  bought  by  the  de- 
fendant. It  is  insisted  this  renders  the  sale  absolutely  void 
under  Linscott  vs.  Lamart,  46  Iowa,  312,  and  White  vs.  Mcndy^ 
Id.  680.  The  petition,  we  think,  does  not  base  the  plaint- 
ifiTs  right  to  relief  upon  the  ground  that  a  portion  of  the 
premises  was  his  homestead,  and  not  set  apart  to  him  as 
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prescribed  in  the  statute.  The  petition  does  not  allege  that 
a  portion  of  the  land  is  plaintiff's  homestead,  but  incidenUy 
it  IS  alleged  that  he  has  gone  into  possession  of  the  whole 
real  estate,  and  occupied  the  same,  which  embraced  130 
acres,  as  his  homestead. 

It  is  not  alleged  when  he  took  possession,  nor  does  it  ap- 
pear when  the  debt  was  contracted.  For  anght  that  the  peti- 
tion shows,  the  homestead  was  liable  for  this  debt.  No  com- 
plaint was  made  in  the  petition  that  it  was  not  set  off  to  the 
plaintiff^  nor  that  the  other  property  was  not  first  exhausted. 
The  ground  upon  whiqh  rehef  is  asked,  is  that  the  plaintiff 
owned  no  interest  in  the  land  subject  to  execution.  The 
demurrer  was  properly  sustained. 

Inasmuch  as  the  defendant  offered  to  release  from  the  op- 
eration of  the  Sheriff's  sale  the  homestead  of  the  plaintifs, 
they  mav,  if  they  are  so  advised,  have  a  decree  granting  them 
that  relief. 

Affirmed. 


Court  of  Chancery  of  New  Jersey. 

[Februaby  Term,  1880.] 
BUCKMAN  vs.  BUCKMAN. 

Dbbd — FsAUD— Pabtzbs — ^Cbeditobs.  a  transfer  of  property,  made  in  frand 
ft  creditors,  while  void  as  to  them,  is  good  between  the  parties. 

Deed— AonoN  of  GBAinx>B.  He  who  attempts  to  cheat  others,  by  a  frandn- 
lent  transfer  of  his  property,  has  no  right  to  complain  if  he  gets 
cheated  himself. 

Dbbd — ^DBiiXYSBT — Intbmtion.  Whether  a  deed  has  been  deliyered  or  not, 
is  a  question  of  intention;  it  may  be  effected  by  words  withont  acts, 
or  by  acts  without  words. 

•Dbbd — Diybstitube  of  Titlb.  When  the  circumstances  show  unmistak- 
ably that  the  one  party  intended  to  divest  himself  of  title,  and  to  in- 
Test  the  other  with  it,  deliyery  will  be  considered  complete,  though 
the  instrument  still  remains  in  the  hands  of  the  grantor. 

Foreclosure.  The  litigants  are  husbaud  and  wife.  The 
husband  disputes  the  title  of  the  wife  to  the  mortgage  in 
suit.  No  defense  is  made  by  the  owners  of  the  mortgaged 
premises.  The  mortgage  was  transferred  by  the  husband 
to  the  wife  throu^  a  third  person,  with  the  design  to  de- 
fraud creditors.  The  husband  retained  all  the  papers,  but 
the  assignment  to  the  third  person  was  recorded.  On  final 
hearing  on  bill,  answer,  and  proofs. 
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The  Vioe-Ohancellob  delivered  the  opinion  of  the  Court: 

Two  objections  are  urged  against  the  complainant's  title — 
first,  that  the  assignment  to  ner  has  never  been  delivered; 
and  second,  that  the  transfers,  having  been  made  with  de- 
sign to  defraud  creditors,  and  bein^  incomplete,  the  Court 
will  assist  neither  party,  but  must  leave  them  just  where  it 
finds  them.  The  second  objection,  it  will  be  observed,  is  a 
mere  sequence  of  the  first.  If  delivery  was  made,  so  that 
the  title  passed  to  the  complainant,  the  transfers  are  unim- 
peachable by  the  husband.  No  rule  of  law  is  more  firmly 
.  established  in  this  State  than  that  a  transfer  of  property, 
made  in  fraud  of  creditors,  while  void  as  to  them,  is  good 
inter  partes.  It  rests  not  only  upon  the  express  letter  of  the 
statute  of  frauds,  but  also  upon  the  most  obvious  considera- 
tions of  public  policy.  {Baldwin  vs.  Campfidd,  4  Halst.  Ch. 
897;  Tantum  vs.  Miller,  3  Stockt.  551;  MarlaU  vs.  Warwick, 
4  C.  E.  Green,  454;. Cti^fer  vs.  TuUle,  Id.  562.)  He  who  at- 
tempts  to  cheat  others,  by  a  fraudulent  transfer  of  his  prop- 
erty, has  no  right  to  complain  if  he  ^ets  cheated  himself. 
There  is  a  rugged  but  wholesome  justice  in  compelling  him 
to  take  what  he  has  tried  to  ^ve.  In  the  lan^age  of  Chan- 
cellor Williamson,  in  Baldwin  vs.  Campiield.,  it  is  but  even- 
handed  iustice  to  present  to  the  lips  of  the  defrauder  the 
poisonea  chalice  he  has  prepared  for  the  lips  of  others. 

The  case  presents  but  a  single  question:  Was  a  sufficient 
delivery  made  ?  The  answer  to  a  question  of  this  nature 
must  always  depend,  in  a  great  de^ee,  upon  the  intention  of 
the  parties.  The  important  question  is:  What  do  the  cir- 
cumstances of  the  b*ansactions  show  the  parties  meant? 
Delivery  may  be  effected  by  words  without  acts,  or  by  acts 
without  words,  or  by  both  acts  and  words.  Whenever  it 
appears  that  the  contract  or  arrangement  between  the  par- 
ties has  been  so  far  executed  or  completed  that  they  must 
have  understood  that  the  grantor  had  divested  himself  of 
title,  and  that  the  grantee  was  invested  with  it,  delivery  will 
be  considered  complete,  though  the  instrument  itself  still 
remains  in  the  hands  of  the  grantor.  {Craivford  vs.  Berthjclf, 
Sax.  467;  EMv  vs.  Vantuyly  4  Halst.  158;  Farke  vs.  Ihrlee, 
1  Zabr.  285;  Cannon  vs.  Cannon,  11  C.  E.  Green,  319.)  The 
husband's  divestiture  was  complete.  His  assignment  was 
folly  executed,  so  that  he  was  stripped  of  all  titie,  and  his 
right  transferred  absolutely  to  another.  He  is  not,  there- 
fore, in  position  to  dispute  the  complainant's  title,  at  least 
in  his  own  right,  nor  to  refuse  to  surrender  the  evidence  of 
her  title. 

Decree  for  complainant. 
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Department  of  the  Interior,  General  Land  Office. 


WILLIAM  LAMONT  et  al. 

HowssTSAD  Locations  umdbb  U.  S.  Law.  Lands  not  agricnltnral  in  char- 
acter and  unfit  for  cultiTation  cannot  be  entered  under  the  homestead 
laws. 

CuLTiTATioN  AN  EssxNTiAi.  OoiVDiTioK.    GultiTation  is  as  essential  a  con-  . 
dition  in  the  Homestead  Acts  as  residence. 

DiFiNiTioM  OF  Tbbm.  An  agreement  to  cultivate  is  not  a  compliance  with 
law. 

Washington,  D.  C,  AprU  25,  1879. 
Register  and  Receiver,  San  Francisco,  OaLifamia  : 

Gentlemen — ^The  following  homestead  entries  are  held  for 
canceUation  for  the  reason  that  the  claimants  have  failed  to 
ctdtivate  the  land  embraced  in  their  respective  entries  as 
required  by  the  provisions  of  the  homestead  law,  viz. : 

No.  1582,  Patrick  Gaffery,  dated  September  24,  1873,  for 
the  south  half,  northeast  quarter  Section  26,  Township  4 
south,  Eange  5  east  (F.  C.  1087). 

No.  2976,  WiUiam  Lamont,  October  15,  1877,  for  the 
southeast  quarter  Section  8,  Township  1  south,  Bange  1  east 
(F.  0.  1099). 

No.  2048,  John  Eodgers,  dated  August  13,  1875,  for  lots  3 
and  4  of  Section  2,  Township  12  north,  Bange  11  west  (com- 
muted to  military  land  warrant  location,  Act  of  1855,  R.  and 
R.  No.  1950). 

No.  2932,  William  Frazier,  dated  September  12,  1877,  for 
lots  2  and  3  and  south  half,  northwest  quarter  Section  1, 
Township  11  north,  Bange  10  west  (commuted  to  military 
land  warrant  location,  Act  of  1855,  B.  and  B.  No.  1934). 

The  second  section  of  the  Homestead  Act  of  1862,  to  secure 
homesteads  to  actual  settlers  on  the  public  domain,  provides 
that  the  person  applying  for  the  benent  of  this  Act  shaU  make 
an  affidavit,  among  o&er  things,  that  such  application  is ' '  made 
for  the  purpose  of  actual  settlement  ana  cultivation.^^  The 
claimants  were  acquainted  with  these  conditions  when  they 
applied  for  the  benefit  of  this  law,  and  cannot  now  deny 
their  force  and  effect.  It  was  the  intention  of  Congress  to 
give  homesteads  to  persons  who  would  in  good  faitia  reside 
upon  and  cultivate  unappropriated  public  land.  The  in- 
structions issued  by  this  office  relative  to  homestead  entries 
state  that  the  settler,  **  xipon  Jmth/ul  observance  of  the  law  in 
regard  to  settlement  and  cultivation  "  for  the  period  required 
by  law,  and  upon  making  satisfactory  proof  of  his  compli- 
ance with  the  law  and  paying  the  fees  and  commissions, 
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fihaU  be  entitled  to  a  patent  for  the  land.  The  only  excep- 
tion made  in  the  law  and  instructions  where  the  use  of  land 
may  be  substituted  for  cultivation  is  in  case  of  what  are 
known  as  ''  adjoining  farm  homesteads/'  when  it  must  appear 
in  the  final  proof  that  the  party  making  the  entry  has,  for 
the  period  required  by  law,  continued  to  reside  upon  and 
cultivate  the  original  farm  tract,  and  has  bonafde  made  use 
of  the  adjoining  farm  as  part  of  the  homestead. 

In  considering  the  reason  and  spirit  of  the  homestead 
law,  I  am  of  the  opinion  that  it  was  not  the  intention  of 
Congress  that  lands  not  agricultural  in  character  and  unfit 
for  cultivation  should  be  entered  under  its  provisions.  It  is 
plain  that  such  was  not  the  intention  in  making  cultivation 
one  of  the  essential  requirements  of  the  law.  Webster  de- 
fines cultivation  to  be  ''the  art  or  practice  of  cultivating; 
improvements  for  agricultural  purposes;  tillage;  production 
by  tillage;"  and  in  this  sense  must  the  word  in  i&  use  here 
be  understood. 

Cultivation  is  certainlv  as  much  a  condition  of  the  law  as 
residence.  If  it  is  in  the  power  of  this  office  to  dispense 
with  the  requirement  as  to  cultivation,  it  may  with  as  much 
reason  dispense  with  that  of  residence,  and  defeat  the  ob- 
ject of  the  law,  or  make  its  conditions  subject  to  the  caprice 
of  the  settler.  But  the  matter  is  not  left  in  any  donbt.  It 
is  not  left  to  the  discretion  of  either  the  settler  or  the  officer 
charged  with  the  administration  of  the  law  to  dispense  with 
the  conditions  imposed  by  the  law.  A  case  is  not  brought 
within  the  provisions  of  we  law  bv  an  agreement  to  culti- 
vate unless  there  has  been  actual  cultivation  of  the  land. 

J.  A.  Williamson,  Commissioner. 


Judicial  Definitions. 


'*To  Resort"  may  Mean  to  go  Once.  Under  a  statute  of 
Nevada,  forbidding  any  one  **to  resort"  to  any  place  to  smoke 
opium,  the  Supreme  Court  said:  '*  The  appellant  also  contends 
that  the  District  Judge  erred  in  instructing  the  jury  to  the  effect 
that  going  once  to  a  place  kept  for  opium  smoking,  for  the  pur- 
pose of  smoking,  is  an  infraction  of  the  law.  What  the  statute 
forbids  all  persons  to  do  is  to  ^  resort'  to  such  places;  and  it  is 
aligned  that  resort  means,  not  to  go  merely  once,  but  to  go  and 
go  again;  in  other  words,  to  make  a  practice  of  going.  The  ety- 
mology of  the  word  *  resort '  lends  some  support  to  this  argu- 
menty  but  the  definitions  given  in  the  lexicons  show  that  what- 
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ever  may  have  been  its  original  meaning,  it  no  longer  meaiiB 
anything  more  in  the  connection  in  which  it  is  employed  in  the 
statute  &an  to  go  once." — State  vs.  Ah  Sam,  Nevada  Supreme 
Court,  Feb.,  1880. 

'*  Hbad  of  a  Family,"  who.  The  Albany  Law  Jaumal,  toI.  22, 
page  345,  says:  A  widow,  keeping  a  boarding-house,  with  a  fe- 
male friend  residing  with  her,  and  female  servants,  besides  the 
boarders,  is  the  "  head  of  a  family."  {Race  vs.  Oldridge,  90  HI. 
250;  S.  C,  32  Am.  Rep.  27.)  But  a  single  man,  who  keeps 
house,  and  has  no  other  person  living  with  him  than  servants 
and  employees,  is  not  the  "  head  of  a  family"  or  a  **  household- 
er." {Calhoun  vs.  Williams,  32  Oratt.  18.)  And  an  unmarried 
man,  who  does  not  keep  house,  but  supports  his  mother  and  his 
unmarried  sister,  who  board  with  his  married  sister  in  another 
town,  is  not  the  **  head  of  a  family." — Jones  vs.  Oray,  3  WoodB, 
494. 

BoBDca  A  Hole  may  be  Bubolabt.  Where  it  appeared  that  a 
person,  with  intent  to  steal,  bored  a  hole  through  the  floor  of  a 
com  crib,  stopped  it  up  with  a  cob,  and  afterward,  on  a  separate 
occasion,  drew  the  shelled  com  through  the  hole  into  a  sack  un- 
derneath the  crib:  Held,  that  the  boring  of  the  hole  was  bur- 
glary.— Walker  vs.  State,  Alabama  Supreme  Court. 

"Bbass  Enuces"  mat  be  Lead  obFewteb.  ''Brass  knucks" 
is  used  in  the  statute  as  the  name  of  a  weapon,  without  reference 
to  the  metal  of  which  it  is  made.  Therefore  a  conviction  of  un- 
lawfully carrying  "  brass  knucks  "  will  not  be  set  aside  because 
it  was  proved  that  the  weapon  was  lead  or  pewter. — Patterson  yb. 
State,  3  Lea,  575. 

Libel  Suit  not  an  Outstanding  Liabilitt  against  a  Newspaper 
BEFORE  Judgment.  A  stipulation  by  the  vendee  of  a  newspaper 
to  *'  pay  all  of  the  outstanding  liabilities"  will  not  cover  a  sub- 
sequent recovery  in  a  suit  for  libel  pending  against  the  vendor  at 
the  time  of  the  sale. — Ferret  vs.  King,  30  La.  Ann.  1368;  S.  C, 
31  Am.  Bep.  240. 

**  Supervising  Architect"  not  a/* Laborer."  A  supervising 
architect  is  a  person  performing  "  labor,"  although  not  a  "la- 
borer *'  within  the  meaning  of  me  mechanics'  lien  law. — Siryker 
vs.  Cassidy,  16  N.  Y.  50. 

Eggs  are  not  *'Meat"  or  ** Poultry."  "Eggs"  are  not 
*'  meat"  nor  **  poultry,"  within  a  statute  prohibiting  the  sale  of 
such  articles  when  unsound. — 21  Alb.  L.  J.  360. 

"Farm  Overseer"  not  a  "Laborer."  A  farm  overseer  is  not 
a  "laborer"  within  the  lien  law. —  WhUaker  vs.  Smith,  81  N.  C. 
340. 


^uHxt  €mt  ^m  l0ttmal 


Vol.  VI.  December  18,  1880.  No.  17. 


Ourrent  Topics. 


It  is  getting  to  be  a  yery  popular  opinion  that  onr  criminal 
trials  for  mnrder,  when  ihe  defendant  has  either  money  or 
influence,  are  a  farce.  There  is  no  blinding  our  eyes  to  the 
fact  that  a  number  of  heinous  murders  have  heen  committed 
in  this  state,  and  yet  no  convictions  have  taken  place,  except 
in  cases  of  wretches  who.  had  no  influential  friends.  And  it 
is  too  often  the  case  that  the  blame  is  thrown  upon  the  laws, 
on  the  supposition  that  if  they  were  not  faulty,  blood  could 
not  be  spilt  with  so  much  impunity. 

The  fault  is  not  so  much  in  the  laws,  as  in  the  administra- 
tion of  them,  and  not  so  much  in  the  courts  as  in  the  com- 
munity. The  laws  in  respect  to  homicide,  and  what  will 
jxustify  it  are  far  in  advance  of  public  sentiment.  It  is  not  the 
law,  but  the  vitiated  sentimentality  in  the  average  juryman, 
which  recognizes  "  retrocedent  gout,"  "  emotional  insanity" 
and  the  like,  as  good  defenses  for  deliberate  and  premeditated 
killing. 

It  may  be  easy  to  conceive  of  a  case  of  seduction,  which 
will  excuse  homicide,  but  the  too  common  idea  that  blood- 
shed is  justifiable  in  every  case  in  which  seduction  is  alleged 
is  preposterous.  There  may  be,  as  we  say,  cases  of  thii; 
nature  in  which  homicide  is  justifiable;  but  we  do  not  often 
hear  of  them.  « 

It  is  proper  enough  for  lawyers  to  save  the  necks 
of  their  clients  by  any  claims,  not  dishonest,  which  they  can 
palm  off  on  jurors;  but  it  is  no  credit  to  jurors  that  they  are 
80  easily  bamboozled. 
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Supreme  Court  of  California. 

Department  No.  1. 


[Filed  November  26,  1880.] 

No.  10,534. 

THE  PEOPLE,  Kespondent, 

vs. 
'L.  H.  FEEBI8,  Appellaot. 

Cbdcznal  Law — Fobobst — ^Unpbsjudioial  Vabianoe.  Where  an  indiotment 
for  forgery  alleged  a  forged  indorsement  on  a  bill  of  exchange  of  the 
name  of  James  B.  Lankersheim,  with  intent  to  defrand  one  James 
Laukersheim,  and  in  setting  out  the  bill  it  appeared  that  the  indorse- 
ment was  James  B.  Lankersheim:  Held^  that  the  mere  omission  of  the 
initial  of  the  middle  name  of  James  B.  Lankersheim  oonld  not  in  anj 
way  have  misled  or  prejudiced  defendant,  and  that  there  was  no  error 
in  OYermling  a  demurrer  for  alleged  variance. 

Jr  Indictkxnt  ooivtain  One  good  Goumt,  Gbnbbau  Dbmitbbbb  pbopbblt 
OYEBBUiiED.  Where  there  are  two  counts  in  an  indictment^  and  one 
of  them  is  good,  a  general  demurrer  to  the  whole  indictment  is  proper^ 
ly  overruled. 

Bill  of  Exchamoe — Foboebt  oi*  Indobsement.  As  the  signing  of  the  name 
of  any  person  upon  a  bill  of  exchange,  other  than  as  a  maker  or  ac- 
ceptor, may  render  such  person  liable  as  an  indorser,  there  may  be 
forgery  of  such  indorsement. 

'   PbESUMPTION  that  ObaL   iNSTBUCnOMB   IN   GBZMIMAXi  OaSES  ABB  TAXSN  DOWB 

BY  Bepobteb.  Where  it  was  objected,  on  appeal  in  a  criminal  case, 
that  the  Court  below  had  given  an  oral  instruction  to  the  jury:  Eeld, 
that,  as  under  the  statute  oral  instructions  might  be  given  in  such  a 
case  if  taken  down  by  the  short-hand  reporter,  it  would  be  presumed, 
nothing  being  shown  to  the  contrary,  that  they  had  been  so  taken 
down. 

Appeal  from  the  Saperior  Court  of  Los  Angeles  Ootmij. 

Eastman,  King,  Boberts  &  Haley,  for  appellant. 

A.  L.  Hart,  Attorney-General,  and  Thos.  B.  Broum,  Dis- 
trict Attorney,  for  respondent. 

MoKeb,  J.,  delivered  the  opinion  of  the  Court: 

Defendant  was  convicted  of  the  crime  of  forgery.  It  is 
contended  that  the  judgment  of  conviction  is  erroneous;  and 
that  the  Court  below  erred  in  denying  a  motion  which  was 
made  in  arrest  of  judgment,  and  also  for  a  new  trial,  because 
the  indictment  upon  which  the  defendant  was  tried  and  con- 
victed does  not  state  facts  sufficient  to  constitute  a  public 
offense. 

The  indictment  contains  two  counts;  one  charging  that  the 
defendant  falsely  and  feloniously  made  a  bill  of  exchange  for 
the  sum  of  three  hundred  and  twenty-five  dollars,  and  falsely 
and  feloniously  indorsed  on  it  the  name  of  one  James  B. 
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Lankersheim  with  intent  to  defraud  the  said  James  B.  Lan- 
kersheim  out  of  said  sum  of  mone^,  and  the  other  with  falsely 
and  feloniously  uttering  and  passing  said  forged  bill  of  ex- 
change, with  intent  to  defraud  the  JParmers'  and  Merchants' 
Bank,  a  corporation  duly  incorporated  and  existing  under 
the  laws  of  the  State  of  California. 

To  the  indictment  the  defendant  filed  a  general  demurrer, 
which  was  overruled. 

Upon  the  trial  the  second  count  of  the  indictment  was 
withdrawn;  the  defendant  was  found  guilty  under  the  first 
count,  which,  it  is  contended,  was  wholly  insufficient  to  sus- 
tain the  verdict. 

The  points  upon  which  defendant  relies  were  presented  on 
the  demurrer,  on  the  motion  in  arrest  of  judgment  and  on 
the  motion  for  a  new  trial.  They  are  these :  That  there  is  a 
variance  in  the  indictment,  and  that  James  B.  Lankersheim 
could  not  have  been  injured  or  defrauded  by  the  alleged  for- 

There  is  no  variance  in  the  statement  in  the  indictment,  of 
the  acts  which  constitute  the  offense;  but  the  indictment  id- 
leges,  by  way  of  desi^ation  of  the  offense,  that  the  defend- 
ant iaiselj  and  feloniously  made  a  bill  of  exchange  for  the 
payment  of  money,  with  intent  to  defraud  one  James  Lan- 
Kersheim.  This  is  followed  by  tiie  statement  of  the  acts 
which  constitute  the  offense;  from  which  it  appears  that  the 
defendant,  on  the  fifteenth  day  of  December,  1879,  made  a 
bill  of  exchange  in  the  following  words  and  figures,  to  wit: 
"Los  Angeles,  December  13,  1879. 

''$325.  At  sight  pay  to  the  order  of  the  Farmers'  and 
Merchants'  Bank  of  Iios  Angeles,  three  hundred  and  twenty- 
fire  dollars,  gold  coin,  value  received,  and  charge  the  same 
to  account  of  L.  H.  Fbrms." 

"To  Charles  Brannard,  Hartford,  Connecticut.  No.  — 
State  Bank." 

That  he  indorsed  this  bill  of  exchange  as  follows: 

''James  B.  Lankersheim.  Messrs.  Laidlaw  &  Co.,  Bank- 
ers, New  Tork.  Pay  to  account  Farmers'  and  Merchants' 
Bank  of  Los  Angeles,  Cal." 

And  that  this  indorsement  of  the  name  of  James  B.  Lan- 
kersheim was  falsely  and  feloniousl]jr  made,  with  intent  to 
defraud  the  said  James  B.  Lankersheim  out  of  the  said  sum 
of  three  hundred  and  twenty-five  dollars.  These  acts  were 
proved  and  found  by  the  verdict. 

The  mere  omission  of  the  initial  of  the  middle  name  of 
James  B.  Lankersheim  in  the  designation  of  the  offense  was 
immaterial.    It  could  not  in  any  way  have  misled  or  sur- 
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prised  the  defendant  to  his  prejudice  in  making  his  defense. 
(People  vs.  BoggSy  20  Cal.,  432;  People  vs.  Lodcwood,  6  Cal., 
205.)  No  indictment  is  insufficient,  nor  can  the  trial,  judg- 
ment, or  other  proceeding  thereon  be  affected,  by  reason  of 
any  defect  or  imperfection  in  matter  of  form,  which  does  not 
tend  to  the  prejudice  of  a  substantial  right  of  the  defendant 
(Sec.  960,  Penal  Code.)  There  was,  therefore,  no  error  in 
overruling  the  demurrer  to  the  indictment  on  the  ground  of 
variance.  Besides,  the  demurrer  was  not  speciallj  directed 
to  the  first  count  of  the  indictment,  in  whicn  the  immateriiJ 
variance  occurs.  It  was  a  general  demurrer  to  an  indictment 
containing  two  counts,  one  of  which,  on  its  face,  was  con- 
fessedlv  sufficient;  and  on  that  ground  alone  the  Court  below 
properly  overruled  the  demurrer. 

Tliera  was  no  variance  between  the  allegations  of  the  acts 
constituting  the  offense  and  the  proofs;  both  fully  correspond, 
and  the  testimony  is  all  one  way.  But  it  is  u^ed  that,  as 
the  bill  of  exchange  was  made  payable  to  the  Farmers'  and 
Merchants'  Bank,  no  injury  could  have  accrued  to  Lanker- 
sheim  from  the  forged  indorsement  until  the  instrument  had 
been  presented  to  the  bank  for  payment,  or  had  been  indorsed 
by  the  bank,  and  there  is  no  proof  that  one  or  other  of  those 
thin^  were  done. 

It  is  true,  that  to  constitute  forgery  the  forged  instrument 
must  be  one  which,  if  genuine,  may  injure  another.  The  in- 
strument described  in  the  indictment  is,  we  think,  of  that 
character.  It  is  a  negotiable  instrument,  according  to  the 
provisions  of  Article  1,  Title  XV,  of  the  Civil  Code,  and  any 
one  who  writes  his  name  upon  such  an  instrument  otherwise 
than  as  a  maker  or  acceptor,  and  delivers  it  with  his  name 
thereon  to  another  person,  is  an  indorser  (Sec.  3,108,  Civil 
Code),  and  as  such  becomes  liable  thereon  to  every  subse- 
quent holder. 

The  indorsement  here  is  an  unqualified  indorsement;  and 
by  it  the  indorser  warrants  to  every  subsequent  holder,  who 
is  not  liable,  thereon  to  him:  1.  That  the  instrument  is,  in 
aJl  respects,  what  it  purports  to  be.  2.  That  he  has  a  good 
title  to  it.  3.  That  the  signatures  of  all  prior  parties  are 
binding  upon  them;  and  4.  That  if  the  instrument  is  dishon- 
ored, he  will  upon  notice,  or  without  notice  where  it  is  ex- 
cused by  law,  pay  the  amount  of  money  specified  therein 
with  interest.     (Sec.  3,116,  Civil  Code.) 

The  instrument  is,  therefore,  such  an  instrument  as  may  in- 

t'ure  the  person  whose  name  on  it  was  forged;  and  the  proofs 
)eing  all  one  way  as  to  the  forgery,  it  f oUows  that  the  verdict 
is  not  contrary  to  the  evidence  or  law,  and  that  the  Court 
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below  did  not  err  in  denying  the  motion  for  a  new  trial,  or  in 
arrest  of  judgment. 

It  is  objected  that  the  Oonrt  orally  instructed  the  jury  to 
acquit  the  defendant  unless  they  found  him  guilty  under  the 
first  count  of  the  indictment.  In  this  the  Court  did  not  mis- 
direct the  lury  to  the  prejudice  of  the  defendant.  The  second 
count  had  been  withdrawn,  and  the  first  was  the  only  one  left 
upon  which  the  jury  coidd  return  a  verdict.  But  the  statute 
authorized  oral  instructions  to  be  given  to  the  jury  in  a  crim- 
inal case  if  taken  down  by  the  short-hand  reporter.  The 
legal  presumption  is  that  that  was  done.  It  is  for  the  de- 
fendant to  overcome  that  presumption.  He  must  affirma- 
tively show  error;  the  Court  will  not  presume  it.  There 
appears  no  error  in  the  record,  and  the  judgment  and  order 
denying  a  new  trial  are  affirmed. 

We  concur:  McKinstry,  J.,  Boss,  J. 

In  Bai^. 


[Filed  November  18,  1880.] 

No.  10,571. 

Ex  PARTE  AH  TOT,  ON  Habeas  Corpus. 

JmoBDiOTiON  OT  Lo6  Angelxs  Gitt  Ooubt  of  Violations  of  Oitt  Obdi- 
NAMCKs.  The  City  Court  of^  Los  Angeles  City  has  jnrisdiction  of 
Tiolations  of  a  city  ordinance  imposing  licenses  upon  vegetable  ped- 
dlers. 

VALmiTT  OF  City  Obdikamoe  Imposino  Tax  on  Pebdlebs.  An  ordinance 
of  the  city  of  Los  Angeles,  imposing  a  license  tax  upon  vegetable  ped- 
dlers, being  a  police  regulation  consistent  with  the  city  charter  and 
as  such  not  inconsistent  with  the  provisions  of  the  Political  Oode 
(Sec.  3384),  is  valid. 

Obdinancbs  Passed  under  Special  Grrr  Ohabtebb  Unaffeotbd  bt  New 
GoNtriTruTioN.  A  city  ordinance,  passed  in  accordance  with  a  special 
charter  of  such  city  existing  unchanged  since  the  Constitution  of 
1879  took  effect,  is  not  affected  by  the  Constitution. 

Petition  for  writ  of  habeas  corpus. 

WUson,  for  petitioner. 

Howard^  contra. 

Mybick,  J.,  delivered  the  opinion  of  the  Court: 

The  petitioner  was  arrested  and  is  in  custody  by  virtue 
of  a  warrant  issued  by  the  Judge  of  the  City  Court  of  Los 
Angeles  City,  upon  a  complaint  charging  him,  the  said  peti- 
tioner, with  having  "  unlawfully  conducted  and  carried  on, 
within  the  corporate  limits  of  tJie  city  of  Los  Angeles,  in  his 
own  name,  and  for  his  own  use  and  benefit,  and  as  a  general 
means  of  livelihood,  the  business  of  peddlipg  vegetables  in 
a  wagon,  upon  the  streets  of  said  city,  without  having  pro- 
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cnred  a  license  so  to  do  from  the  aathorities  of  said  city," 
contrary  to  the  ordinances  of  said  city. 

Upon  the  hearing  of  the  petition  that  the  petitioner  be 
discharged  from  custody,  his  counsel  urged  that  the  Court 
issuing  the  warrant  had  no  jurisdiction,  Being  a  local  Court 
of  a  city;  that  the  new  Constitution  has  abromted  all  spe- 
cial laws  relating  to  the  city  of  Los  Angeles;  tnat  the  Fohti- 
cal  Code,  Section  3384,  furnishes  ihe  only  authority  for  the 
licensing  of  peddlers,  it  being  general,  and  by  it  is  recog- 
nized the  policy  of  this  State  not  to  require  a  license  for 
vending  the  productions  of  the  State;  and  the  ordinance  of 
the  cii^  under  which  petitioner  was  arrested,  being  in  con- 
flict with  that  section,  is  void. 

We  find  that  by  the  Act  of  April  1,  1876  (Stat.  1875-6,  p. 
703),  there  was  created  and  established  in  said  city  a  Comi 
to  be  known  and  called  the  City  Court  of  Los  Angeles,  with 
authority  in  the  Common  Council  to  appoint  a  Judge  of  the 
Court;  such  Court  to  have  jurisdiction  of  all  offenses  com- 
mitted in  said  city  against  its  ordinances.  By  the  Act  of 
March  30,  1878  (Stat.  1877-8,  p.  645},  the  Mayor  and  Coun- 
cil were  authorized  to  provide  by  ordinance  for  the  licensing, 
regulating,  restraining,  suppressing,  and  prohibiting,  or 
either,  of  any  or  all  hawkers,  peddlers,  etc.,  in  said  city;  to 
fix  the  amount  of  license  tax,  and  to  enforce  the  payment  of 
the  license  tax  by  fine  and  imprisonment,  or  either. 

We  are  not  advised  bv  the  petition  in  this  case,  or  by  the 
complaint  upon  which  the  warrant  was  issued,  that  the  veg- 
etables, for  the  vending  of  which  the  petitioner  was  arrested, 
were  the  productions  of  this  State;  but  granting  such  to  be 
the  case,  we  see  no  conflict  between  the  section  of  the  Polit- 
ical Code  and  the  city  ordinance.  The  Political  Code  is  for 
the  State  at  large,  and  relates  to  traveling  peddlers;  while 
the  ordinance  is  authorized  by  the  Legislature,  and  is  a  part 
of  the  local  police  regulation  of  the  city,  and  relates  to  mat- 
ters within  the  city.  Our  attention  has  not  been  called  to 
any  general  statute  which,  in  terms  or  by  implication,  pro- 
hibits the  imposition  of  a  license  tax  as  a  police  regulation. 
Li  the  absence  of  such  prohibition,  we  apprehend  that  a  city 
may  pass  such  ordinances  as  m&j  be  consistent  with  its  char- 
ter. The  ordinance  in  question  is  in  harmony  with,  though 
perhaps  of  different  application  from,  the  f^olitical  Code. 
There  being  no  conflict,  the  ordinance  in  this  respect  is  not 
affected  by  the  new  Constitution. 

The  petitioner  is  remanded  to  custody,  and  the  writ  dis- 
missed. 

We  concur:  McKinstry,  J.,  Sharpstein,  J.,  Boss,  J., 
Thornton,  J. 
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[Filed  November  26,  1880.] 

No.  6359. 

STEPHEN  D.  H08MEB,  Appellant, 

vs. 
ABBY  DUGGAN  et  al.,  Eespondents. 

Mbzioan  Grants  of  Spkcifig  Quantities  within  Labgeb  Extebiob  Limits 
— Settlements  on  Lands  aptbbwabds  Excluded.  None  of  the  lands 
within  the  exterior  boundaries  of  a  Mexican  grant  for  a  less  quantity 
than  is  contained  in  such  exterior  boundaries  is  open  to  settlement 
under  the  pre-emption  laws;  and  no  occupation  thereof  by  a  settler 
preyious  to  ^uryey  originates  any .  right  which  the  Goyemment  is 
bound  to  respect. 

Pbs-emftion  Claims  Adjoining  and  Intbuding  upon  Mexican  Gbants. 
Where  a  settler,  who  had  been  evicted  from  a  Mexican  grant,  settled 
on  adjoining  land  and  filed  a  pre-emption  claim  for  his  settlement, 
including  a  portion  of  the  land  from  which  he  had  been  evicted,  and 
which  was  afterwards,  on  final  survey,  excluded  from  the  Mexican 
grant:  Held,  that  the  claim  and  the  settlement  of  the  land  outside  the 
exterior  limits  of  the  grant  conferred  no  rights  to-  the  lands  inside 
those  limits,  they  being  at  the  time  in  the  possession  and  use  of  the 
Mexican  grantees. 

Kg  Pbe-emftion  of  Land  in  Possession  and  Use  of  Othebs.  Settlement, 
inhabitation  and  improvement  of  one  piece  of  land  can  confer  no 
rights  to  another  adjacent  to  it,  which  at  the  commencement  of  the 
settlement  is  in  the  possession  and  use  of  others,  though  upon  a  sub- 
sequent survey  by  the  government  it  prove  to  be  a  part  of  the  same 
sectional  subdivision. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
Distinct,  Santa  Clara  County. 

Moore,  Ixnne,  Delmas  and  lAeb,  for  appellant. 
Arber  &  Lovell,  for  respondents. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
In  1842  the  Mexican  Government  granted  to  one  Francisco 
Estrada  a  rancho  known  as  the  ''Pasforia  de  las  Borregas 
Bancho,"  to  the  extent  of  two  square  leagues,  to  be  located 
-within  certain  exterior  boundaries  of  larger  dimensions. 
These  exterior  boundaries  included  the  premises  in  contro* 
Tersy  here.  Notwithstanding  that  fact,  me  plaintiff  in  Octo- 
ber, 1856,  settled  upon  the  tract  in  dispute  with  the  inten- 
tion of  pre-empting  it  under  the  laws  of  the  United  States, 
he  having  at  the  time,  and  ever  since,  the  personal  qualifica- 
tions necessary  to  enable  him  to  pre-empt  public  land  of  the 
Oovemment. 

In  February,  1862,  the  parties  holding  the  Mexican  grant, 
but  who  are  not  named  in  the  record  before  us,  recovered 
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judgment  in  ejectment  against  the  plaintiff^  and  under  it  the 
latter  was  evicted  from  the  said  premises,  and  never  after- 
ward re-entered.  In  1863  the  plaintiff  moved  upon  what 
was  afterwards  ascertained  by  the  public  surveys  of  the 
United  States  to  be  the  northwest  quarter  of  the  northwest 

auarter  of  section  one,  township  seven,  range  two,  west  of 
le  Mt.  Diablo  meridian,  where  he  had  a  house  and  oat- 
buildings.  He  also  occupied  about  twenty  acres  of  the 
northeast  quarter  of  the  said  northwest  quarter,  making  in 
all  about  sixty  acres  of  what  turned  out  to  be,  when  the 
public  surveys  were  made,  as  hereinafter  stated,  the  north 
naif  of  the  north  half  of  section  one  aforesaid,  tjpon  these 
sixty  acres  he  has  ever  since  resided.  The  other  portion  of 
the  said  north  half,  which  included  the  premises  m  contro- 
versy, was  then — ^to  wit,  in  1363— in  the  possession  of  one 
Daniel  Lvons  and  others,  to  whom  Estrada,   the  Mexican 

Srantee,  had  sold  it,  with  other  land  embraced  within  the 
oundaries  of  the  grant.    Lyons  died  on  the  ninth  of  July, 
1866,  leaving  the  defendants  his  heirs. 

The  grant  was  finally  confirmed,  and  in  1865  the  final  sur- 
vey of  the  tract  confirmed  was  made  and  approved,  which 
excluded  from  its  boundaries  the  premises  in  question.  The 
land  was  afterwards  surveyed  by  the  authorities  of  the  United 
States,  the  plat  didy  filed,  and  in  July,  1866,  the  plaintiff 
filed  a  declaratory  statement  in  the  proper  Land  Office  claim- 
ing to  pre-empt  me  whole  of  the  north  half  of  the  north  half 
of  said  section  one,  alleging  his  settlement  thereon  in  Octo- 
ber, 1856,  and  in  September  following  made  proof  of  his 
claim  before  the  Begister  and  Beceiver,  and  was  by  them 
allowed  to  enter  the  land.  He  then  paid  the  purchase  money 
and  received  a  certificate.  Li  the  meantime  the  Act  of  Con- 
gress of  July,  23,  1866,  was  passed,  and  under  it  the  defend- 
ants, as  heirs  of  Lyons,  claimed  the  right  to  purchase  the 
premises  in  question.^ 

Thereupon  the  Begister  and  Beceiver  were  directed  by  the 
Commissioner  of  the  General  Land  Office  to  investigate  the 
entry  of  plaintiff,  and  accordingly  testimony  was  ta^en  be- 
fore them  on  behalf  of  the  respective  claimants,  resulting  in  a 
decision  by  the  Begister  and  Beceiver  in  favor  of  the  plaintiff. 
On  appeal  to  the  Commissioner,  and  subsequently^  to  the 
Secretary  of  the  Literior,  the  decision  of  the  Begister  and 
Beceiver  was  reversed,  and  the  land  in  dispute  awarded  to 
the  defendants,  to  whom  a  patent  was  afterwards  issued. 
The  plaintiff,  claiming  that  he  has  the  equitable  title  to  the 
land  oy  reason  of  his  settlement  thereon  in  1856,  and  the 
subsequent  proceedings  idready  mentioned,   institated  tiie 
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present  action  by  whicli  he  seeks  to  oharge  the  defendants 
as  trustees  of  the  title  for  his  benefit,  and  to  compel  them  to 
transfer  it  to  him. 

The  question  mainly  argued  at  the  bar,  and  also  in  the 
brief  of  counsel  for  the  juaintiff,  namely,  whether  the  heir 
of  a  purchaser,  in  good  faith  and  for  value,  from  a  Mexican 
grantee,  is  entitled  to  purchase  from  the  Government  the 
lands  mentioned  in  the  seventh  section  of  the  Act  of  July  23, 
1866,  need  not  be  considered,  for  the  reason  that  it  is  incum- 
bent on  the  plaintiff  to  show  that  he  has  the  equitable  title 
to  the  property  before  he  can  maintain  the  action;  and  this 
the  record  fails  to  estabUsh.  This  is  very  clearly  shown  by 
the  Supreme  Court  of  the  United  States  in  the  case  of  Hob- 
mer  vs.  Wallace,  7  Otto,  p.  579,  when  the  Court  speaks  of  the 
same  settlement  and  the  same  proceedings  on  the  part  of  the 
plaintiff  as  are  shown  in  the  present  case.  The  Court  there 
say:  ''The  plaintiff  had  acquired  by  his  settlement  in  1866 
no  such  interest  in  thepremises  as  could  control  the  dispo- 
sition of  them  by  the  United  States,  should  it  be  ultimately 
determined  that  they  were  not  covered  by  the  grant.  The 
land  within  the  boundaries  of  the  grant  was  not  open  to  set- 
tlement under  the  pre-emption  laws,  and  his  occupation  from 
1856  to  his  eviction  in  1862  was  that  of  a  trespasser,  and  did 
not  originate  any  rights  which  the  Government  was  bound 
to  respect.  The  land  was  not  then  '  public  land,'  in  the  sense 
of  those  laws;  and  even  if  it  had  been  public  land,  to  which 
no  private  claim  was  made,  it  woidd  not  have  been  subject 
to  settiement  under  them  until  it  had  been  surveved.  The 
Act  of  Congress  of  March  3,  1853,  aUowin^  a  settlement  on 
unsurveyed  lands  in  California,  was  limitea  in  its  operation 
to  one  year.  (10  Stat.  246,  proviso  to  section  6.)  By  the 
Act  of  March  1,  1854,  this  privilege  was  extended  for  two 
years  from  that  date,  when  it  expired.  (Id.  268.)  No  other 
statute  was  passed  opening  unsurveyed  lands  in  California, 
to  pre-emption  settiement  until  May  30,  1862.  (12  Id.  409.) 
The  occupation,  therefore,  of  the  plaintiff  in  October,  1856, 
was  a  mere  intrusion  upon  the  claim  of  another,  without  any 
license  of  the  Government;  and  after  he  was  evicted  by  legal 
process  in  February,  1862,  the  premises  were  in  the  posses- 
sion of  the  defendant,  and,  therefore,  not  open  to  settlement 
by  him.     Whatever  right  of  pre-emption  the  plaintiff  ac- 

auired  hj  his  settiement  to  land  outside  of  the  boundaries  of 
lie  Mexican  ffrant  originated  after  May  30,  1862;  but  as  to 
land  within  those  boundaries,  no  right  could  be  initiated 
until  the  land  was  excluded  from  the  tract  confirmed  bv  the 
approved  survey  in  June,  1865.    In  neither  case  could  the 
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right  of  pre-emption  extend  to  land  in  the  occupation  of  the 
defendant  at  those  dates.  To  create  a  right  of  pre-emption 
there  mnst  be  settlement,  inhabitation,  and  improvement  by 
the  pre-emptor,  conditions  which  cannot  be  met  when  Hie 
land  is  in  the  occupation  of  another.  Settlement,  inhabita- 
tion, and  improvement  of  one  piece  of  land  can  confer  no 
rights  to  another  adjacent  to  it,  which  at  the  commencement 
of  the  settlement  is  in  the  possession  and  use  of  others, 
though  upon  a  subsequent  survey  by  the  Government  it 
prove  to  De  a  part  of  the  same  sectional  subdivision.  Under 
the  pre-emption  laws,  as  held  in  AtJierton  vs.  Fowler,  96  U. 
S.  513,  the  right  to  make  a  settlement  is  to  be  exercised  on 
unsettled  land,  the  right  to  make  improvements  is  to  be  ex- 
ercised on  unimproved  land,  and  the  right  to  erect  a  dwell- 
ing house  is  to  be  exercised  on  vacant  land.  None  of  these 
things  can  be  done  on  land  when  it  is  occupied  and  used  by 
others. 

There  was,  therefore,  no  valid  adverse  right  or  title,  except 
that  of  the  United  States,  to  the  premises  in  controversy, 
when  they  were  excluded  by  the  approved  survey  from  the 
tract  confirmed;  nor  had  the  plaintiff  the  right  of  a  pre- 
emption claimant  to  them. 

Judgment  affirmed. 

We  concur:  McKinstry,  J.,  McKee;  J. 


In  the  Superior  Court 

Op  the  Oety  and  County  op  San  Frangmoo. 


F.  D.  BEANDON,  Plaintifp, 

vs. 

THE  CAMFOENIA  SUGAB  MANUFACTUBING  COM- 

PANT  BT  AL.,  Dependants. 

AiTOBNEY'S    PuSCHAflE   OF    A  GlAIM    WITH    niTSMT    TO  BBING   SUIT  THXBIOir. 

Section  161  of  the  Penid  Code,  making  it  a  misdemeanor  for  an  attor- 
ney to  bay  any  evidence  of  debt,  or  thing  in  action,  with  intent  to 
bring  suit  thereon,  is  constitutional;  and  a  contract  contrary  thereto 
is  unlawful. 

C.  8.  Roe,  defendant's  attorney,  for  the  motion. 

Van  Ness  dk  Moore,  plaintiff's  attorney,  against  the  motion. 

Sullivan,  J.  : 

This  is  a  motion  by  defendants  for  leave  to  amend  their 
answer  by  setting  np  that  the  plaintiff  in  the  action,  who  is 
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the  assignee  of  the  claim  sued  upon,  was  at  the  time  of  pur- 
chasing the  claim  an  attorney,  practicing  law  in  the  Courts 
of  this  State,  and  that  he  purchased  the  claim  with  intent  to 
bring  suit  thereon. 

The  motion  is  based  on  Section  161  of  the  Penal  Code, 
which  reads  as  follows : 

"Every  attorney  who,  either  directly  or  indirectly,  buys, 
or  is  interested  in  buying,  any  evidence  of  debt  or  thing  in 
action,  with  intent  to  bring  suit  thereon,  is  guilty  of  a  mis- 
demeanor." 

Under  Section  1667  of  the  Civil  Code,  a  contract  must  be 
held  unlawful  which  is  contrary  to  an  express  provision  of 
law. 

Section  161,  Penal  Code,  above  cited,  contains  the  pro- 
visions found  in  two  sections  of  the  New  York  Statutes, 
which  were  passed  upon  by  the  Court  of  Appeals  of  that 
State  in  the  case  of  Mann  vs.  FairchUd,  reported  in  2  Keyes, 
at  page  115.  The  purchase  made  in  the  case  referred  to  was 
made  in  good  faith  and  wiUi  a  view  to  subserve  the  interests 
of  a  client;  but  after  a  lengthy  discussion  of  the  q[uestion, 
the  Court  held  that  the  attorney  could  not  enforce  in  Court 
any  rights  acquired  under  the  purchase.  They  say:  "The 
purchase  in  this  case  was  contrary  to  public  j)olicy  and  to 
good  morals,  and  is  in  contravention  of  the  positive  statutes 
of  the  State,  and  cannot  be  enforced."  (See  Weeks  on 
Attomejrs,  p.  466;  Pennington  vs.  Tbvmsena,  7  Wend.  276.) 

Plaintiff  objects  to  the  amendment,  claiming  that  it  sets 
out  no  defense,  for  the  reason  that  Section  161  above  cited 
is,  as  he  claims,  unconstitutional.  In  support  of  this  posi- 
tion counsel  cites  Article  I,  Section  1,  and  subdivisions  i  and 
33  of  Section  25  of  Article  TV  of  the  Constitution.  The  first 
section  recites  that  all  men  '^  have  the  inalienable  right  of 
acQuiring,  possessing,  and  protecting  property."  But  tiiis 
right  is  not  absolute;  the  acquisition  and  enjoyment  is  regu- 
lated in  a  number  of  ways  for  the  general  good  of  society. 
The  right  of  attorneys  to  acquire  and  possess  property  of  the 
character  here  in  (question  has  in  many  places  been  limited, 
and  such  limitations  have  been  declared  constitutional. 
(Weeks  on  Attorneys,  222;  People  vs.  Wdllbridge,  6  Cow. 
222;  People  vs.  WaUbndge,  3  Wend.  120.) 

Section  25,  Article  IV,  provides  that  "the  Legislature 
shall  not  pass  local  or  special  laws,  *  *  *  Second.  For 
the  punishment  of  misdemeanors.  Thirty-third.  In  all  other 
cases  where  a  general  law  can  be  made  applicable." 

In  answer  to  the .  objection  based  on  Section  25,  several 
considerations  suggest  themselves.    The  object  of  that  sec- 
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tion  was  to  put  an  end  to  legislation  whereby  favored  local- 
ities might  thrive  at  the  expense  of  others,  or  powerful  indi- 
vidnals  or  corporations  might  secure  exemptions  or  privileges 
not  accorded  to  others.  It  was  not  designed  to  prohibit  leg- 
islation aimed  at  criminal  or  improper  practices,  which  from 
their  very  nature  could  be  committed  only  by  persons  of 
certain  classes.  It  was  not  designed  to  ignore  or  annihilate 
distinctions  which  from  the  very  nature  of  things  must  exist 
in  society.  It  was  not  intended  to  forbid  legislation  which 
might  be  had  to  regulate  physicians,  as  a  class,  in  the  prac- 
tice of  their  profession,  lis  scope  does  not  embrace  the 
destruction  of  confidential  relationships.  When  the  clergy- 
man appears  upon  the  stand,  sworn  as  any  other  witness  to 
declare  the  whole  truth,  he  is  not  absolved  by  the  change  in 
the  organic  law  from  the  duiy  imposed  upon  him  by  the 
statute,  as  one  of  a  class,  of  holding  in  sacred  silence  the 
secrets  of  which  he  is  the  guardian. 

The  policy  of  the  law  is  opposed  to  vexatious  litigation. 
Along  experience  proved  that  it  was  jllerogatory  to  the 
character  of  the  legal  profession,  and  dangerous  to  the  in- 
terests of  the  public,  that  attorneys  should  purchase  claims 
with  a  view  to  foment  litigation.  Accordingly  the  common 
law,  and  the  statutes  of  many  of  the  States,  forbid  attorneys 
from  bartering  in  litigation. 

The  statute,  in  my  judgment,  is  not  a  special  statute  in 
the  sense  of  the  Constitution;  to  destroy  the  evil  sought  to 
be  cured  by  it,  no  general  law  could  be  made  applicaole. 

Again,  the  statute  was  adopted  long  before  the  adoption  of 
the  Constitution.  Assuming,  then,  for  the  sake  of  argument, 
that  the  law  is  such,  as  would  be  objectionable,  if  presented 
now  for  action  by  the  Legislature,  it  would  not  follow  thai 
by  the  adoption  of  the  Constitution  it  would  be  repealed  or 
annulled.  The  language  is  that  the  Legislature  shall  not  pass 
special  or  local  laws.  It  does  not  in  terms,  or  by  necessary 
implication,  repeal  special  statutes  heretofore  enacted.  Ite 
operation  is  to  oe  prospective,  not  retroactive.  It  is  not  to 
be  presumed  that  it  was  the  intention  of  the  framers  of  the 
Constitution  to  blot  from  the  statute  books  every  vestige  of 
a  special  or  local  law.  (See  AUbyer  vs.  State  of  OniOy  10  Ohio 
St.  588;  Hingk  vs.  State,  24  Ind.  28;  Madiaon  etc.  B.  B.  vs. 
Whitc(mb,  8  Ind.  217;  Eymes  vs.  Ayddotte,  26  Ind.  431; 
Sedgwick  on  Stat,  and  Const.  Law,  Pomeroy's  Noteil^ 
535.) 

Certain  special  or  local  laws  which  contravene  positive 
provisions  of  the  Constitution  are  repealed,  but  sucn  repeal 
IS  effected  by  Article  XXII,  Section  1  (the  Schedule),  a^ 
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not  by  the  section  under  consideration.     From  these  views 
it  follows,  in  my  jadgment,  l^t  the  motion  for  leave  to 
amend  shonld  be  granted. 
So  ordered. 


United  States  District  .Gourti 

District  of  Oregon. 


November  9,  1880. 


GUSTAVUS  PETEESON,  Libelant, 

vs. 

THE  CHANDOS  (E.  T.  Emery,  Master),  Eespondent. 

OiuNS  LiNS.  The  primary  pnrpoBe  of  a  crane  line  is  to  steady  the  baok- 
stays,  and  in  blustery  weather  it  is  very  apt  to  ohaf e  and  wear  out 
where  it  is  fastened  to  the  stays;  and  therefore  it  ought  not  to  be  used 
as  a  foot-rope  without  caution  and  the  aid  of  the  stays. 

LfJUBT  TO  Seaman — CoivTBiBnTOBY  KxouaKNOs.  The  weather  being  wet 
and  the  night  dark  and  the  wind  strong,  the  libelant  was  ordered  to 
go  aloft  and  oast  off  the  stop  on  the  foretop-gallant  halliards,  which 
he  did  by  going  up  the  rigging  and  out  on  the  crane  line  to  the  space 
between  the  topniast  and  Qie  top-gallant  stay,  and  there  untying  the 
stop  with  both  hands  while  he  sat  upon  the  crane  line  without  any 
other  hold  or  security,  and  just  as  the  stop  was  cast  off  the  line 
parted  near  the  top-gallant  stay,  and  the  libelant  was  precipitated  to 
the  deck  and  seriously  injured:  Held^  that  the  injury  was  caused  by 
the  negligence  of  the  libelant  in  going  on  the  crane  line  without  an 
opportunity  of  examining  its  condition,  and  without  holding  to  the 
stays  by  his  arms  or  legs,  or  both,  while  casting  off  the  stop;  and 
that  if,  by  reason  of  the  negligence  or  misconduct  of  the  mate,  the 
crane  line  was  insuf&cient,  still  the  libelant  could  not  recover  dam- 
ages for  the  injury,  because  eren  then  his  own  negligence  substan- 
tudly  contributed  to  the  result. 

Is  TBI  Mats  the  Fellow-sebyakt  of  a  Sailob  ?  Semble,  that  the  mate  is 
not  the  fellow-servant  of  a  sailor  so  as  to  exempt  the  master  from  lia- 
bility for  an  injury  caused  to  the  latter  by  the  negligence  of  the 
former. 

DiYXAXiozm.  A  departure  from  the  due  course  of  a  voyage  to  save  property 
merely  is  a  deviation,  and  will  forfeit  the  insurance;  but  a  departure 
to  save  life  is  not.  But  although  the  law  will,  as  between  the  insurer 
and  insured,  excuse  a  departure  from  motives  of  humanity,  a  master 
is  not  correspondingly  boimd  to  make  such  departure,  even  to  save 
the  life  of  one  of  the  crew;  but  the  time  and  risk  likely  to  be  con- 
sumed and  incurred  in  sudi  departure,  as  compared  with  that  inci- 
dent to  the  direct  voyage,, are  to  be  considered,  and  have  a  controlling 
influence  in  the  matter. 

'What  Dsvzatiom  should  be  Made.  On  June  10th,  in  latitude  38  south 
and  longitude  91  west,  the  ship  Chandoa  was  on  her  way  to  Portland, 
Oregon,  with  a  cargo  of  railway  iron,  without  a  surgeon  or  any  sur- 
gical appliances  on  board,  when  the  libelant  feU  from  aloft  and  broke 
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his  thigh  bone:  Held,  that  if  the  ship  could  have  made  a  port^-as,  for 
instance,  Valparaiso,  distant  about  1080  miles — in  five  or  six  dajB,  it 
would  have  been  the  duty  of  the  master  to  have  gone  there  and  ob- 
tained surgical  aid  for  the  libelant;  but  if  it  could  not  have  been  done 
in  less  than  two  weeks,  he  was  not  bound  to  make  the  departore* 

U.  S.  HoBPiTAii  ^EBviGB.  The  hospital  service  of  the  United  States  ie  not 
intended  to  supersede  the  marine  law,  which  imposes  an  obligation  on 
a  vessel  to  take  care  of  a  seaman  falling  sick  or  becoming  injured  in 
its  service,  but  only  auxiliary  thereto. 

Gabe  of  Sick  and  Injuabd  Sbamen.  A  seaman  injured  in  the  service  of  a 
vessel  without  his  fault  is  entitled  to  be  taken  care  of  at  the  expense 
of  the  vessel  until  the  end  of  the  voyage,  and  longer  if  necessary  to 
effect  a  cure,  so  far  as  the  same  can  be  done  by  the  use  of  the  ordi- 
nary medical  means;  and  the  fault  which  will  exempt  a  vessel  from 
such  liability  is  not  mere  ordinary  negligence  consistent  vith  good 
faith,  but  some  positively  vicious  conduct,  such  as  gross  negligence  or 
willful  disobedience  of  orders. 

KBaLBCT  TO  SEND  Seaman  TO  HospiTAii — Damaoes.  Damages  allowed  for 
neglecting  to  send  libelant  to  the  marine  hospital  at  Portland  at  the 
expense  of  the  ship  for  twelve  days  after  her  arrival  in  the  Golnnibia 
Biver. 

John  Woodward  and  Charles  Woodwardy  for  the  libelant' 
John  W.  WhaUey  and  M.  W.  Fechheimer,  for  the  respondent 
and  claimants. 

Deady,  J. : 

In  January,  1880,  the  American  ship  Chandos  sailed  borsi 
the  port  of  New  York  for  Portland  with .  a  full  cargo  of 
railway  iron.  The  libelant,  Gustavus  Peterson,  a  native  of 
Sweden,  and  aged  twenty-seven  years,  shipped  for  th©  ^^J' 
age  as  an  able-bodied  seaman.  Near  3  o'clock  of  the  ^^^ 
ing  of  June  10th,  in  about  latitude  38  south,  longittxdeW 
west  from  Greenwich,  the  weather  being  dark  and  x^^l^ 
with  a  good  breeze,  the  libelant  was  ordered  by  the  second 
mate  to  go  aloft  and  cast  off  the  stop  on  the  foretop-g^^^ 
halliards.  He  went  up  the  rigging  on  the  starboard  si^®  *? 
the  top,  and  thence  out  on  the  crane  line  and  stood  or  s** 
upon  it — ^probably  the  latter — between  the  topmast  and  top- 
gallant backstays,  where,  without  other  hold  or  supj)(>3rt>  dB 
untied  with  both  hands  the  stop,  which  was  about  eighteen 
inches  or  two  feet  above  the  line.  Just  as  the  libelatr*  ?*' 
ished  untying  the  stop,  the  line  on  which  he  was  r^^t^ 
parted  at.  the  hitch  near  the  top-gallant  stay  and  precipi^*®v 
iiim  to  the  deck.  In  falling  he  appears  to  have  strucic  ^^ 
on  one  foot  on  the  ship's  boat,  which  was  stowed  botton^  ^P 
on  the  booms  just  abs^t  of  the  foremast,  and  then  fell  ^^^^ 
on  the  deck,  striking  his  head  on  the  pin-rail  as  lie  '^^^j 
down.  The  distance  from  the  crane  line  to  the  bottoxu  o 
the  boat  on  which  libelant  struck  is  about  thirty  feet.  ^^ 
from  there  to  the  deck  is  about  ten  feet  more.     The  si^^ 
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was  soon  given,  and  the  man  was  immediately  carried  into 
the  house  on  deck  used  as  a  forecastle,  in  an  unconscious 
condition,  and  bleeding  profusely  from  what  appeared  to  be 
a  severe  injury  to  the  head.  The  master  was  called,  and 
came  at  gnce  to  the  forecastle,  and  had  the  libelant  stripped 
and  examined,  placed  in  a  bunk,  and  dressed  his  head.  The 
fall  caused  a  fracture  of  the  collar-bone  and  a  severe  cut  in 
the  head,  from  which  the  libelant  in  due  time  fully  recov- 
ered. It  also  caused  a  fracture  of  the  femur  or  thigh  bone 
of  the  right  leg  a  little  below  the  middle  of  the  same..  On 
the  next  day  after  the  accident  tiie  master  had  the  libelant 
removed  into  the  carpenter's  room,  and  his  leg  bandaged 
with  splints  and  placed  in  a  box  then  made  for  tiiat  purpose. 
There  seems  to  have  been  a  difference  of  opinion  on  board 
as  to  whether  the  leg  was  broken  or  not — the  master's  testi- 
mony being  that  he  did  not  think  that  it  was  broken  until 
July  4,  when  the  vessel  was  in  latitude  about  2  degrees  north 
and  longitude  110  west,  at  which  time  he  became  satisfied 
that  it  was  broken. 

The  Chandos  arrived  in  the  Columbia  Eiver  on  August 
lOth^  and  anchored  in  Baker's  Bay,  where  she  remained  ten 
days,  and  thenproceeded  to  Portland,  where  she  arrived  on 
August  22d.     There  the  libelant  was  sent  to  tiie  marine  hos- 

Sital,  where  he  remained  about  two  months.  .  Frona  the  evi- 
ence  of  the  hospital  phvsicians  the  bone  has  united,  and 
the  leg  will,  in  all  probabilify,  be  strong  and  sound;  but  it 
is  about  three  incnes  short.  The  knee  is  also  somewhat 
stiff,  but  that  will  probably  pass  away. 

The  libelant  bnngs  this  suit  against  the  vessel  and  the 
master  to  recover  $5,000  damages  for  the  injury  suffered  bv 
the  fall  and  th'e  subsequent  inattention,  alleging  that  the  fau 
was  caused  by  the  neglect  of  the  master  in  not  providing  a 
sufficient  crane  line,  and  that  the  shortening  of  nis  leg  was 
caused  by  neglect  and  the  want  of  proper  treatment  after 
the  fracture. 

Upon  the  first  point,  I  find  against  the  libelant.  From  the 
evidence  it  plainly  appears  that  the  crane  line  is  not  pri- 
marily a  foot-rope,  and  that  it  is  put  upon  the  stays  to  keep 
them  steady,  and  not  to  walk  upon,  but  that  it  is  often  used 
by  seamen  more  or  less  as  a  support  or  rest  in  going  from 
the  top  to  the  stop  and  casting  it  off.  It  also  appears  that 
this  line,  which  is  usually  on  mis  vessel  a  fifteen-thread  rat- 
line, is  verv  liable  to  chite  and  wear  from  the  swaying  of  the 
stays,  so  that  sometimes  it  only  lasts  a  day  or  so,  and  is 
therefore  considered  an  insecure  footing,  and  one  that  ought 
not  to  be  used  without  other  support  or  more  than  ordinary 
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cantion.  As  an  evidence  of  how  soon  this  line  may  become 
chafed  and  weakened,  and  therefore  of  its  insecnriiy  as  a 
foot-rope,  it  may  be  mentioned  that  on  the  evening  before 
the  libelant  was  hurt,  as  he  came  down  from  furling  the  sail 
he  sat  with  aU  his  weight  upon  this  same  crane  linQ  while  he 
put  on  this  same  stop;  and  yet  it  broke  with  him  under  sim- 
ilar circumstances  within  eight  hours  thereafter.  When, 
therefore,  the  libelant,  who  appears  to  be  a  man  above  the 
average  weight,  went  upon  this  line  in  the  dark,  without  any 
precaution  against  its  breaking,  or  observation  as  to  its  then 
condition,  I  think  he  was  guilty  of  negligence.  The  libel- 
ant assumed  the  ordinary  risks  of  his  employment,  and  the 
liability  of  the  crane  line  to  part  appears  to  be  one  of  them. 

The  negligence  of  the  libelant  was  the  proximate,  if  not 
the  sole  cause,  of  the  injury;  and,  therefore,  he  cannot  re- 
cover for  the  damage  resulting  from  it.  (2  Thomp.  on  Neg. 
1148;  BouHia  vs.  Pioneer  Ibw  Line,  2  Saw.  27.) 

But  the  libelant  also  claims  that  the  crane  line  was  insuf- 
ficient when  put  up,  a  few  days  before,  by  the  express  direc- 
tion of  the  mate— being  only  a  piece  of  old  rotten  manilla 
gasket — that  he  went  upon  the  crane  to  cast  off  the  stop  by 
me  special  order  of  the  second  mate,  and  that  it  was  custom- 
ary on  the  vessel  in  giving  an  order  to  cast  off  this  stop  to 
say:  ''  Oto  aloft,  and  ^et  on  that  crane  line  and  cast  off  the 
stop  on  the  top-mUant  halliards." 

^ut,  in  my  judgment,  the  evidence  fails  to  establish  either 
of  these  allegations;  and  if  it  did,  the  libelant  would  not 
thereby  be  relieved  from  the  obligation  to  exercise  ordinary 
care  and  prudence  in  going  on  such  line,  or  casting  off  such 
stop. 

Admitting,  however,  the  alleged  negligence  of  the  mate, 
and  that  the  master  or  owner  and  the  vessel  are  liable  there- 
fore, still,  if  the  negligence  of  the  libelant  substantially 
contributes  to  produce  the  injury,  he  could  not  recover  dam- 
ages therefor.  In  this  view  of  the  matter  it  is  unnecessary 
to  consider  whether  the  mate  was  a  fellow-servant  of  the 
libelant,  within  the  general  rule  which  exempts  a  master 
from  responsibility  for  injuries  to  those  in  his  employ  result- 
ing from  the  negligence  of  a  fellow-servant  employed  in  the 
same  ^neral  business. 

In  Baiverson  vs.  Nisen,  3  Saw.  572,  the  libelant  while  at 
work  upon  a  triangle  fell  to  l^e  deck  by  reason  of  the  ne^li- 
^ence  of  the  mate  in  rigging  the  same  and  was  seriously  in- 
jured. Mr.  Justice  Hoffman,  upon  the  strength  of  the 
authorities,  but  with  apparent  reluctance,  held  that  the  own- 
ers of  the  vessel  were  not  responsible  for  the  injury. 
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Bnt  the  mate  being  the  immediate  agent  and  repre- 
sentative of  the  master — ^his  very  right  hand  as  it  were — act- 
ing within  his  view  and  nnder  his  personal  direction,  I  think 
he  onght  not  to  be  considered  the  fellow  servant  of  the  men 
in  the  forecastle,  within  this  rale,  bnt  rather  the  locum  ten- 
ens  of  the  master  and  owner  for  whose  negligence,  resulting 
in  injury  to  any  of  the  crew  while  in  the  correct  discharge 
of  their  duty,  the  vessel  and  master  onght  to  be  respon- 
sible. 

The  relation  between  the  master  and  sailor  at  sea  is  more 
of  a  parental  character  than  that  between  the  employer  and 
employee  on  shore — particularly  in  the  great  transportation 
lines,  workshops  and  factories  of  modem  times,  and  there- 
fore the  former  may  and  do  rely  more  for  their  safety  and 
well  bein^  upon  the  foresight  and  personal  direction  of  those 
in  authoniy  over  them  than  the  latter.  Again,  an  employee 
on  shore,  who  is  unwilling  to  incur  the  risk  arising  from  the 
negligence  or  want  of  skill  of  a  fellow-servant  may  ordinar- 
ily quit  such  employment,  but  a  seaman  must  remain  on 
board,  at  least  until  a  port  is  made,  however  unskillful  or 
negligent  the  mate  may  be. 

In  the  argument  for  the  respondent  and  claimants,  signifi- 
cance was  sought  to  be  given  to  the  fact  the  libelant  was 
aloft  in  his  oil  skins  and  gum  boots  and  by  way  of  the  ri^- 
^ing  instead  of  ''shinning  up  the  backstays."  But  in  this 
instence  it  is  too  plain  for  argument  that  the  libelant's  fall 
was  not  in  anyway  attributable  to  the  amount  of  clothing  he 
wore  or  the  way  in  which  he  went  aloft,  but  solely  to  the 
means  he  adopted  of  supporting  himself  while  there — ^the 
resting  his  whole  weight  upon  the  crane  line  without  being 
aware  of  its  condition,  from  the  evidence  and  the  very  na- 
ture of  the  case  I  am  satisfied  that  it  was  just  as  pTOi>er,  and 
much  easier  and  safer,  to  have  climbed  up  the  rigging  and 
swung  out  on  the  backstays  to  cast  off  this  stop  as  to  have 
shinned  up  the  stays  for  that  purpose.  Under  ordinary  cir- 
cumstances an  active,  light  man  might  adopt  the  latter  way, 
while  a  heavy,  logy  one,  particularly  at  night  in  rough 
weather,  would  very  naturally  prefer  the  former. 

The  second  point  made  l)y  the  libelant  is  not  so  easily 
disposed  of.  It  is  the  well  settied  law  that  a  seaman  re« 
oeiving  an  injury  or  becoming  sick  in  the  service  of  the  ship 
without  his  fault  is  entitied  to  be  cured  or  cared  for  at  the 
expense  of  the  vessel.  {Harden  vs.  Grorden,  2  Mass.  647; 
Seed  vs.  Cavfield,  1  Sum.  197;  The  Bm  Flint,  1  Abb.  U.  S. 
B.  128;  Brown  vs.  Overton,  Sprag.  Dec.  462.)  And  the 
fault  which  will  forfeit  this  right  upon  the  part  of  the  sea- 
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man  must  be  some  positively  vicious  conduct,  such  as  gross 
negligence  or  willfiil  disobedience  of  orders.  Ordinary 
negligence,  consistent  with  good  faith  and  an  honest  inten- 
tion to  do  his  duty,  is  not  sufficient.  (Heed  vs.  Caufidd^ 
supra,  206;  The  Ben  Flint,  supra,  130.)    The  propriety  and 

Sood  policy  of  this  rule  is  eloquently  vindicated  hj  Mr. 
ustice  Story,  in  Harden  vs.  Garden,  supra,  547 ;  and  in  the 
application  of  it  a  Court  of  admiralty  will  not  be  quick  to 
mid  cause  to  exclude  the  seaman  from  its  benefits. 

The  libelant,  notwithstanding  his  want  of  caution  in  Roing 
upon  the  crane  line,  was  clearly  entitled  to  be  cared  for  at 
the  expense  of  the  ship,  and  tlie  question  now  is  what  was 
the  nature  and  extent  oi  this  obligation.  '  It  is  not  contend- 
ed by  counsel  for  the  libelant  that  the  ship  ought  to  have 
been  furnished  with  a  surgeon  or  that  the  master  snould  have 
had  more  than  ordinary  knowledge  and  experience  in  ascer- 
taining or  treating  fractures  of  the  leg.  But  it  is  claimed 
that  if  the  master  had  exercised  ordinary  skill  and  care  in 
the  examination  and  treatment  of  the  libelant's  leg  he  would 
have  ascertained  that  the  thigh  bone  was  fractured  and 
have  been  able  to  set  it  so  that  it  would  not  now  be  three 
inches  short;  and  also  that  it  was  the  duty  of  the  master 
under  the  circumstances  to  have  gone  into  the  nearest  port 
— Valparaiso — ^where  it  is  admittM  that  proper  surgical  aid 
and  appliances  could  have  been  obtained.  Upon  the  evidence 
it  is  very  uncertain  what  time  it  would  have  taken  to  reach  Val- 
paraiso from  the  place  where  the  accident  occurred,  a  distance 
of  18  degrees  east  and  6  d^ees  north.  Counsel  for  the 
libelant  argues  that  it  might  have  been  done  in  eleven  days, 
but  the  calculation  upon  which  this  conclusion  is  based  as- 
sumes that  the  vessel  might  have  changed  her  course  from 
about  northwest  to  east  and  made  about  four  miles  an  hour 
to  Valparaiso. 

Now  there  is  no  evidence  in  the  case  as  to  the  force  or  di- 
rection of  the  wind  between  the  locality  of  the  accident  and 
the  latter  place  and  we  are  therefore  left  almost  to  conjecture 
as  to  the  time  that  would  have  been  consumed  in  making  the 
detour.  The  burden  of  proof  is  upon  the  libelant  to  sup* 
port  his  allegation  that  the  master  failed  to  do  his  duty  to- 
ward him  in  this  respect.  If  it  had  been  shown  that  the 
vessel  could,  under  the  circumstances,  make  about  ten  miles 
an  hour  and  thereby  have  made  Valparaiso  in  a  little  more  than 
five  or  six  days  it  might  have  been  proper  for  the  master  to 
have  gone  in  there — ^indeed,  I  think  it  would  have  been  his 
duty  to  do  so.  But  as  it  is,  I  do  not  think  that  it  would  be 
safe  to  assume  that  this  port  could  have  been  made  in  less 
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than  two  weeks,  and  I  do  not  think  that  the  vessel  was  nnder 
obligation  to  make  that  sacrifice  of  time  and  risk  of  cargo 
for  the*  libelant. 

In  Brown  vs.  Overton,  supra,  the  libelant  fell  from  aloft 
and  broke  both  his  legs  below  the  knees.  The  master  set 
them  as  well  as  he  could  and  jet  they  were  permanently  de- 
formed and  disabled.  The  accident  happened  25  days'  sail 
from  St.  Helena  and  the  coarse  of  the  vessel  was  'within 
eight  or  ten  hours  of  that  port,  but  the  master  refused  to 
touch  there  for  surgical  aid.  Mr.  Justice  Sprague  held  that 
it  was  the  duty  of  the  master  to  have  gone  in  although  it 
was  doubtful  whether  the  deformity  coiud  have  been  pre- 
vented or  cured  at  that  late  day.  No  other  case  at  all  in 
point  has  been  cited  on  this  question;  and  while  it  proves 
it  is  the  duty  of  the  master  to  seek  surgical  aid  for  a  wound- 
ed seaman  while  there  is  any  chance  of  its  being  useful,  yet 
it  by  no  means  follows  that  it  is  his  duty  to  do  so  at  any  sac- 
rifice or  risk  to  the  vessel  or  vojrage.  There  must  be  some 
limit  to  the  obligation  to  seek  aid  outside  of  the  vessel.  A 
fall  from  aloft  is  an  incident  of  a  seafaring  life,  and  the  law 
can  scarcely  be  that  in  such  a  case  surgical  aid  must  be  sought 
to  the  serious  hindrance  or  delay  of  uie  voyage  and  the  lia- 
bility of  the  cargo  to  depreciation  in  the  port  of  destination 
or  the  dela^  or  loss  to  some  important  enterprise  undertaken 
upon  the  faith  of  its  due  delivery. 

It  is  also  urged  by  counsel  for  the  respondent  that  under 
the  circumstances  any  departure  from  the  prescribed  course 
of  the  voyage  to  obtain  aid  for  the  libelant  would 
have  been  a  deviation  and  caused  a  forfeiture  of  the  insur- 
ance upon  the  vessel  and  cargo.  The  rule  of  law  is  that  a 
delay  by  departure  from  the  due  course  of  a  voyage  to  save 
property  merely  is  a  deviation,  but  to  save  life  is  not.  {Crock- 
er vs.  Jackson,  Sprague's  Dec.  142;  The  Boston  dt  Cargo,  1 
Sum.  336;  The  Ewbank  dt  Cargo,  Id.  424;  BcmdYS.  The  Cora, 
2  Wash.  84.)  Whether  a  departure  in  such  a  case  as  this  can 
be  considered  as  made  to  save  life  may  be  a  question.  As 
between  the  insured  and  insurer,  if  there  is  any  doubt  about 
it,  it  should  be  resolved  in  favor  of  the  former.  I  have 
found  no  case  exactly  in  point,  and  in  the  meantime  will  say 
with  Mr.  Justice  Washington,  in  Bond  vs.  The  Cora,  supra, 
that  ''I  will  not  be  the  first  Judge  to  exclude  such  a  case 
from  the  exceptions  to  the  rule,  that  a  deviation  works  a 
forfeiture  of  the  insurance.  But  the  law  in  the  interest  of 
humanity  will,  as  between  the  insurer  and  insured,  justify  a 
departure  from  the  course  of  the  voyage  to  save  life  in  cases 
^here  the  vessel  is  under  no  legal  obligation  to  do  so;  and 
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therefore  even  if  the  Chandos  might  have  gone  to  Yalparaiso 
to  save  the  life  or  limb  of  the  libelant  without  forfeitmg  her 
insurance,  it  does  not  follow  that  the  master  was  bound  to 
make  such  departure.  For  the  like  reasons,  and  stronger, 
which  excused  the  master  from  going  into  Yalparaiso  he 
was  not  bound  to  put  into  any  port  south  of  San  JBVancisco, 
and  when  he  reached  the  point — 39.30  north  latitude,  140.20 
west  longitude — ^from  which  it  was  convenient  to  make  the 
latter  port,  he  was  quite  as  near  the  mouth  of  the  Columbia 
as  the  Golden  Gate  and  was  therefore  justifiable  in  prefer- 
ring the  former  as  it  was  on  the  course  of  his  voyage. 

As  to  the  treatment  of  the  libelant  on  board  me  Chandos 
it  .does  not  appear  that  there  is  any  just  ground  of  complaint, 
unless  it  be  that  the  master  ought  to  have  ascertains  that 
his  leg  was  broken  before  he  did,  and  at  once.  His  own 
testimony  is  to  the  effect  that  he  did  not  conclude  the  leg 
was  broken  until  July  4,  and  that  is  the  entry  in  his  log. 

But  of  the  truth  of  this  I  am  in  doubt,  because  it  appears 
that  he  treated  the  limb  as  if  it  was  broken,  as  far  as  the  ap- 

Eliances  within  his  command  would  permit.  He  had  the  leg 
andaged  with  splints  and  put  in  a  box  the  next  day  after 
the  accident.  Has  present  erolanation  of  why  he  used  the 
box  is  that  it  was  to  keep  the  leg  from  '^  slatting"  (rolling) 
around  with  the  motion  of  the  ship;  and  that  very  circum- 
stance, it  seems  to  me,  ought  to  have  led  to  an  examination 
that  would  have  disclosed  the  fact  that  the  femur  was  frac- 
tured. Still  it  does  not  appear  that  the  master  with  &e 
means  at  his  command  could  nave  cared  for  the  leg  any  bet- 
ter than  he  did  even  if  he  had  been  certain  that  it  was  frac- 
tured. 

From  the  evidence  it  appears  that  the  fracture  was  caused 
by  the  f aU  from  the  crane  line  to  the  boat  and  striking  on 
the  foot,  and  therefore  it  was  probably  oblique  and  attended 
with  more  or  less  displacement — ^the  upper  part  of  the  bone 
turning  upwards  and  the  lower  part  pushing  downwards 
and  backwards  and  by  the  other.  (2  Hounes  S]f».  Surg.  861.) 
In  such  a  case  it  appears  from  the  books  that  if  the  subject 
is  an  adult  whose  muscles  are  not  paralyzed,  and  therefore 
offer  the  ordinary  resistance  to  extension,  more  or  less  short- 
ening— ^from  i  to  1 J  inches — ^will  always  be  the  result,  even 
where  the  case  is  treated  by  skillful  surgeons  with  the  best 
appliances;  nor  will  a  shortening  in  such  case  of  even  three 
inches  necessarily  imply  xmskillful  treatment.  (Hamilton's 
Prin.  and  Prac.  Surg.  291;  Id.,  Frac.  and  Dislo.  397;  2 
Hohnes  Surg.  865;  1  Mwell's  Med.  Sur.  97.) 
It  only  remains  to  consider  the  case  after  the  arrival  of  the 
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Chmidos  in  the  Columbia  river.  And,  first,  it  is  well  to 
state  that  the  obligation  of  the  ship  to  take  care  of  the  lib- 
elant, and  do  what  could  be  done  for  him  under  the  circum- 
stances, continued  until  the  vessel  arrived  at  Portland,  the 
end  of  his  voyage,  and  even  longer  if  the  libelant  still  re- 
quired nursing  or  medical  treatment.  And  the  fact  that  the 
hbelant  was  entitled  to  admission  into  the  marine  hospital  at 
Portland  did  not  excuse  the  ship  from  this  obligation,  be- 
cause that  was  his  personal  privilege  or  right,  which  he 
might  avail  himself  of  or  not,  as  he  saw  proper.  As  was 
said  of  Mr.  Justice  Strong,  in  Reed  vs.  Cai^idd,  supra,  200- 
202,  the  hospital  service  in  the  ports  of  the  United  States 
does  not  supercede  the  marine  law  on  this  subject,  but  is 
only  auxUiarv  to  it,  and  notwithstanding  this,  the  seaman  is 
entitled  ''to  be  cured  at  the  expense  of  the  ship  of  the  sick- 
ness or  injurv  sustained  in  the  ship's  service.  The  expenses 
incurred  in  the  cure,  whether  they  are  of  a  medical  or  other 
nature,  for  diet,  lodging,  nursing  or  other  assistance  are  a 
charge  on,  and  to  be  borne  by,  tne  ship;  and  when  the  cure 
is  completed,  at  least  so  far  as  the  ordinarv  medical  means 
extend,  the  owners  are  freed  from  any  further  liability." 

When  the  Chandos  arrived  at  Baker's  bay,  accordmg  to 
the  testimony  of  the  experts,  there  was  still  a  chance  that 
the  leg  might  be  reset  so  as  not  to  be  more  than  one  and  a 
half  inches  short.  At  least  the  libelant  was  still  on  his  back 
from  the  effects  of  the  iniury  with  a  leg  which  was  manifest- 
ly three  inches  short,  under  the  circumstances  it  was  the 
bounden  duty  of  the  master  to.  have  procured  surgical  aid 
and  advice  at  once  and  see  if  anything  could  be  done  to  give 
the  unfortunate  man  the  use  of  his  limb.  This  aid  could 
have  been  obtained  from  Fort  Oanby,  which  was  almost 
within  hail,  or  Astoria,  only  a  few  miles  distant,  or  by  send- 
ing^the  libelant  to  Portland. 

3ut  the  master  left  the  vessel  at  once  and  after  reporting 
the  case  to  the  collector  at  Astoria,  who  it  seems  advised 
that  the  libelant  be  kept  on  board  until  the  vessel  reached 
Portland,  washed  his  nands  of  the  matter  and  proceeded  to 
the  latter  place  on  business,  without  even  making  arrange- 
ments for  a  surgeon  to  visit  the  libelant  on  board  the  vessel; 
upon  his  return  to  the  vessel  on  August  14,  four  days  after- 
wards, he  informed  the  libelant  what  the  collector  said  and 
added  that  the  libelant  was  now  in  the  hands  of  the  collec- 
tor and  that  he,  the  master,  had  nothing  to  say,  but  advis- 
ed him  to  remain  where  Imp  was  as  it  would  cost  him  $40  to 
go   to  Portland,  besides  the  risk  of  moving  from  boat  to 
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When  the  vessdl  came  to  Astoria  on  August  20,  the  mas- 
ter instead  of  calling  a  surgeon  then  to  see  the  libelant  at 
the  expense  of  the  vessel,  wrangled  with  the  collector  about 
employing  one  until  the  latter  sent  a  physician  on  board, 
who  simply  advised  that  as  the  vessel  was  -^oing  di- 
rectly to  Portland  where  there  was  a  marine  hospital,  that 
the  examination  of  his  case  be  deferred  until  he  reached 
there.  In  all  this  conduct  of  the  master  there  appears  to 
have  been  a  manifest  neglect  of  duty  and  purpose  to  shirk 
the  expense  of  giving  the  libelant  the  attention  he  was  enti- 
tled to.  The  libelant  was  not  in  the  hands  of  the  collector, 
unless  he  had  actually  been  delivered  into  his  charge  as  the 
agent  of  the  marine  hospital  service,  of  which  there  is  no 
pretence;  nor  was  the  expense  of  transporting  the  libelant 
to  the  hospital  at  Portland,  in  advance  of  the  vessel,  a  pro- 
per charge  against  him  in  any  circumstances,  but  it  should 
nave  been  paid  by  the  vessel^  unless  the  transportation  was 
furnished  by  the  hospital  service.  In  this  matter  I  fear  the 
master  was  actuated  by  a  desire  to  save  ei^ense  to  the  ves- 
sel of  which  it  appears  from  the  answer  he  is  a  part  owner. 
In  a  spirit  of  petty  parsimony  he  appears  to  have  denied  the 
libelant  a  chance  to  have  his  fractured  leg  reset  and  made 
comparatively  useful,  rather  than  incur  the  trifling  expense 
of  sending  him  from  Baker's  bay  to  the  hospital  at  Portland. 
For  this  dereliction  of  .dut^  the  master  and  the  vessel  are  re- 
sponsible to  the  libelant  in  damages.  The  amount  of  these 
of  course  must  be  limited  by  the  uncertainty  as  to  whether 
an  immediate  removal  to  the  hospital  would  nave  been  of  any 
substantial  benefit  to  the  libelant. 

In  Brovm  vs.  Overton^  supra,  which  is  in  many  of  its  cir- 
cumstances a  similar  case  to  this,  the  master  neglected  to 
send  the  libelant  who  had  fallen  from  aloft  and  broken  both 
his  legs  seventy  days  before,  to  a  hospital  for  three  or  four 
days  after  the  vessel  arrived  at  the  port  of  Boston,  and  dam- 
ages were  allowed  for  such  neglect  as  well  as  the  refusal  to 
put  into  St.  Helena  for  surgical  aid  twenty-five  days  after  the 
accident  occurred,  amounting  to  $600.  La  fixing  the  amoutit 
of  damages  in  this  case  the  Oourt  will  not  overlook  the  fact 
that  the  general  treatment  of  the  libelant  b^  the  master  has 
been  kind  and  considerate,  nor  that  the  principal  and  only 
fault  in  his  conduct  seems  to  have  arisen  from  a  desire  to 
save  for  the  ship  at  the  expense  of  the  libelant.  Under  the 
circumstances  1  think  the  libelant  ought  to  recover  at  least 
$250,  and  a  decree  will  be  given  against  the  ship  and  master 
accordingly. 
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Supreme  Court  of  Michigan. 


pPiled  October  20,  1880.] 
HILLEBRANDS  vs.  NIBBEUNK. 

CiaAIM  ov  Son  Liyino  'with  Fathbb  tob  Sebvicbs.  The  building  of  a  house 
for  a  father  by  a  son  living  at  home  does  not  stand  on  the  same  footing 
as  ordinary  domestic  service. 

Campbell,  J. : 

This  case  comes  up  a  second  time  from  the  Circuit  Court 
for  the  Couniy  of  Ottawa,  into  which  it  had  been  taken  on 
appeal  from  the  decision  of  Commissioners.  The  case  is 
reported  in  40  Mich.  646.  The  claim  was  brought  by  a  son 
against  his  father's  estate  for  various  unpaid  claims  and  ser- 
vices, the  father  having  by  will  made  no  provision  for  them. 

Upon  the  former  trial  we  examined  all  of  the  important 
questions  raised,  and  we  do  not  see  that  in  the  present  record 
tnere  is  any  great  difference  on  what  is  re^Jly  involved.  The 
Judge  on  the  trial  confined  the  jury  to  the  consideration  of 
the  various  matters  making  up  the  amount  due  for  a  dwel- 
ling-house built  in  1871  and  1872,  chiefly  at  Henry  Nibbe- 
link's  expense. 

Upon  this  we  think  there  was  abundance  of  evidence  to 
go  to  the  jury,  and  that  the  instructions  given  were  correct. 
We  are  not  prepared  to  say  as  a  matter  of  law  that  because 
a  son  lives  at  home  with  his  family  or  single,  in  his  father's 
house,  such  an  outlay  as  the  building  of  a  house  involves 
stands  on  the  same  tooting  with  mere  labor  done  in  the  do- 
mestic service  as  presumably  a  voluntaiy  contribution  to  the 
comfort  and  support  of  the  household.  Of  course  it  is 
possible  for  it  to  be  so  intended,  and  the  intent  mav  in  either 
case  be  shown  by  circumstances.  But  we  think  tnat  the  ex- 
ecutor could  asK  no  stronger  charge  than  that  which  the 
Court  gave.  We  think  that  where  the  expenditure  was  made 
at  the  request  and  with  the  knowledge  and  assent  of  the 
father  he  would  be  liable,  unless  there  was  evidence  tending 
to  show  a  different  understanding.  The  charge  must  not  be 
considered  as  an  abstraction,  and  it  had  already  appeared  in 
the  case  beyond  doubt  that  even  the  ordinary  labor  done  by 
the  son  was  considered  as  entitling  him  to  some  return,  and 
a  receipt  appears  which  the  son  gave  the  father  on  leaving 
his  house  in  which  certain  property  was  accepted  in  full  com- 
pensation for  his  past  labor.    The  jury  had  all  the  facts  be- 
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fore  them,  and  they  were  not  prevented  from  weighing  all 
the  probabilities,  and  inferring  from  them  anythmg  that 
would  militate  against  the  claimant. 

We  need  not  dwell  on  the  details  of  the  case,  because,  as 
before  hinted,  we  cannot  see  that  his  claim  which  was  recov- 
ered on  does  not  stand  substantially  where  it  did  before. 
The  Court  below  considered  the  rulings  as  required  by  our 
former  decision.  We  tUink  there  is  no  such  variance  as  to 
change  the  legal  shape  of  the  controversy. 

The  judgment  must  be  affirmed  with  costs. 

The  other  Justices  concurred. 


Supreme  Court  of  Iowa. 

[Filed  October  20,  1880.] 

GERDES,   BY  fflS  NEXT  PBDEND,   ETC., 

VS. 

WEISER,   GUABDIAN. 

Imfanct — Butt  of:  Pajibnt  to  Suppobt  Child.  GeneraUy  speaking,  ft 
father  is  boand  to  snpport  an  infant  child,  and  allowance  for  sach 
snpport  will  not  be  made  from  the  infant's  property;  and  the  same 
role  is  applicable  where  a  step-father  receives  a  step-child  into  his 
family,  so  that  he  stands  in  loco  parentis.  An  exception  to  this  rule 
may  arise  where  the  parent's  estate  is  small  and  that  of  the  child 
abundant.  A  mother,  as  the  natural  guardian  of  an  infant,  cannot 
bind  his  estate  by  promising  that  one  standing  in  loco  pdreniis  shall 
be  compensated  for  support  f nrmahed  such  infant. 

The  defendant,  as  the  legal  ^ardian  of  the  plaintiff,  was, 
npon  the  plaintiff's  petition,  cited  to  make  a  settlement  of 
his  account  as  guardian,  and  it  was  asked  that  the  defendant 
might  be  removed  and  compelled  to  pay  over  the  amount  in 
his  hands  due  to  the  plaintiff.  The  defendant  filed  a  report, 
and  afterwards  an  amendment  thereto,  from  which  the  fol- 
lowing facts  appear:  The  plaintiff  is  Uie  son  of  the  wife  of 
the  defendant  by  a  former  marriage.  When  the  plaintiff's 
mother  and  the  defendant  were  married  the  record  does  not 
disclose,*  but  it  is  stated  in  the  report  that  the  defendant  took 
plaintiff  into  his  familv  in  the  year  1861,  when  he  was  three 
months  old,  and  boarded,  clothed,  and  educated  him  u]p  to 
the  vear  1879;  that bj  an  agreement  made  with  plaintiff's 
mother  before  plaintiff  was  received  into  defendant  s  family, 
defendant  was  to  receive  payment  for  keeping  and  edncating 
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the  plamtiff,  and  that  defendant  was  not  liable  to  maintain 
^pellee,  and  did  so  intending  to  be  reimbursed  therefor. 
The  plaintiff  inherited  from  his  father  an  undivided  interest 
in  a  lot  in  the  city  of  Decorah,  upon  which  there  was  a  busi- 
ness house.  From  the  rents  of  this  building  the  defendant 
from  time  to  time  received,  as  guardian  of  the  plaintiff,  after 
paying  off  a  mortgage  upon  the  property,  paying  for  repairs, 
taxes,  etc.,  about  $900.  In  the  report  made  bv  defendant  he 
charges  the  plaintiff  for  clothing,  schooling,  "boarding,  and 
care,  from  the  time  he  was  three  months  old,  the  sum  of 
$150  per  year.  There  was  a  demurrer  to  the  report,  which 
was  sustained,  and  defendant  appeals. 

BOTHBOOE,  J.  : 

Beports  of  administrators  and  guardians  are  not  usually 
prepared  with  an  expectation  that  issue  is  to  be  taken  there- 
on, and  they  do  not  tnerefore  set  out  facts  with  such  clearness 
and  precision  as  are  required  in  ordinary  actions.  Counsel 
in  this  case  have  argued  the  abstract  question  whether  a  hus- 
band is  bound  to  maintain  the  infant  children  of  his  wife  by 
a  former  marriage.  This,  we  think,  depends  largely  upon 
circtunstances.  A  man  is  not  absolutely  liable  to  maintieiin 
his  own  children  in  the  sense  that  he  may  not,  under  certain 
circumstances,  have  an  allowance  from  his  children's  estate 
as  an  aid  to  their  maintenance.  The  authorities  are  abund- 
ant to  this  effect.  In  Tyler  on  Infancy  and  Coverture,  289, 
it  is  said:  ''Generally  speaking,  the  father  is  bound  to 
maintain  his  infant  child,  and  no  allowance  will  be  made  to 
him  for  this  purpose  out  of  his  property.  But  if  the  father 
is  not  able  to  maintain  his  children,  the  Court  will  order 
maintenance  for  them  out  of  their  own  property;  and  this 
does  not  turn  upon  the  question  of  the  f  ather  s  solvency 
merely,  but  whenever  he  is  not  in  such  circumstances  as  to 
be  able  to  give  the  child  an  education  suited  to  the  fortune 
which  he  enjoys  or  expects." 

An  allowance  will  be  made  when  the  parent's  estate  is 
limited  while  that  of  the  children  is  abundant.  (5  Watt's 
Actions  and  Defenses,  62,  and  authorities  cited;  and  see  2 
Kent's  Com.  182.)  This  rule  commends  itself  as  eminently 
just  both  to  parent  and  child.  Suppose  the  parent  is  in 
straightened  circumstances,  stru^^ling  to  procure  the  neces- 
saries of  life  for  his  family,  and  nis  children  have  estates  of 
their  own,  the  comfort  and  welfare  of  the  children  and  the 
dictates  of  humaniiy  require  that  aid  should  be  ^ven  to  the 
parent  from  the  estate  of  the  children  to  enable  him  to  main- 
tain them  properly. 
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It  is  said,  however,  that  the  defendant  was  under  no  obli- 
^tion  to  maintain  the  child  of  his  wife  b j  a  former  marriage. 
We  have  no  occasion  to  determine  the  question  whether  tne 
defendant  could  have  been  compelled  to  take  his  wife's  child 
into  his  family  and  maintain  it  as  his  own.  But  we  beUeve 
it  is  well  settled  that  he  is  liable  when  he  takes  such  children 
into  his  family  and'keeps  them  as  part  thereof.  When  this 
relation  exists  •between  the  parties,  the  child  cannot  recover 
for  services  rendered,  and  flie  step-father  cannot  ordinarily 
recover  for  £he  support  and  maintenance  of  the  child.  When 
a  man  stands  in  loco  parentis^  he  is  entitled  to  the  rights  and 
subject  to  the  liabilities  of  an  ^tual  parent,  although  he  may 
not  have  been  legally  compelled  to  assume  that  situation. 
(WUliams  vs.  Hutchinson,  3  N.  Y.  312;  Stone  vs.  Carry  lEsp. 
1;  Cooper  vs.  Martin,  1  East.  82;  and  see  Bradford  vs.  J?oa- 
Jish,  SS  Iowa,  681.)  It  appears,  from  the  report  made  by  the 
defendant  in  this  case,  that  when  the  plaintiff  was  three  nionths 
old  he  took  him  into  his  family  and  boarded  him,  fumiahing 
him  with  his  clothing  and  other  necessaries,  as  one  of  his 
own  children.  Under  these  circumstances  the  relation  be- 
tween the  parties  was  that  of  parent  and  child,  with  like 
obligations.  {Bradford  vs.  Bod^h,  supra.)  The  report  is 
entirely  silent  as  to  the  situation  and  circumstances  of  the 
defendant.  Nothing  appears  therefrom,  only  that  the  plaint- 
iff was  the  owner  of  the  property  from  whicn  the  rents  were 
collected.  It  does  not  appear  whether  the  plaintiff's  services, 
after  he  arrived  at  an  age  to  be  of  service,  were  of  any  value 
to  the  defendant. 

In  view  of  this  state  of  the  record  there  was  nothing  be- 
fore the  Oourt  enabling  it  to  make  an  intelligent  determina- 
tion of  the  rights  of  the  parties.  We  do  not  think  a  de- 
mxurrer  was  the  proper  practice  under  the  circumstances,  this 
being  a  mere  report  or  account  filed  by  the  guardian.  There 
should  have  been  a  motion  for  a  more  specific  statement  of 
the  claim  made  by  the  defendant,  and  the  case  should  have 
been  determined  upon  its  own  facts,  as  was  done  in  Bradford 
vs.  Boc^h,  supra.  The  defendant  claims  that  there  was  a 
contract  between  himself  and  his  wife  that  he  should  be  re- 
compensed for  plaintiff's  support.  We  do  not  think  it  was 
competent  for  tne  mother  to  make  such  a  contract  which 
would  be  binding  on  her  infant  son.  Although  the  mother 
was  the  natural  guardian,  she  could  not  thus  dispose  of  her 
son's  property.  We  think  the  ruling  upon  the  demurrer 
should  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. We  do  not  understand  that  the  defendant  pro- 
poses to  subject  the  property  of  the  plaintiff  to  any  demand 
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which  he  may  have  in  excess  of  the  income  from  the  prop- 
erty. His  counsel,  in  argument,  disclaims  such  intention. 
The  rights  of  the  parties  should  be  determined  in  view  of  all 
the  circumstances  surrounding  them.  In  2  Kent's  Com.  182, 
it  is  said:  "The  Courts  now  look  with  great  liberality  to  the 
circumstances  of  each  particular  case,  and  to  the  respective 
estates  of  the  father  and  children." 
Beversed. 


Supreme  Judicial  Court  of  Massachusetts. 

[September,  1880.] 
BOOSEVELT  vs.  DOHERTY. 

SiXE  BT  A.QKST — UiVDiBOiiOsirD  PsiNciPAii.  When  a  factor  sells  goods  of  his 
own  and  also  of  his  consignor  on  an  entire  written  contract,  the  con- 
signor, as  an  undisclosed  principal,  cannot  sne  the  purchaser  in  his 
own  name  for  the  part  of  the  goods  belonging  to  him. 

An  action  of  contract  to  recover  the  price  of  certain  plate- 
glass.  The  facts  were  as  follows:  The  plaintiff  consigned 
plate-glass  to  Messrs.  Hills,  Tomer  and  Harmon,  as  his 
selling  agents,  who  were,  also  dealers  in  glass  themselves. 
Thej  contracted  in  writing  to  sell  the  defendant  a  bill  of 
glass  for  one  entire  sum,  the  first  four  items  being  of  glass 
belonging  to  the  plaintiff,  and  for  the  payment  of  which  this 
action  is  brought.  At  the  trial  below  the  presiding  Judge 
ruled  that  the  contract  was  entire,  directed  a  verdict  for  the 
defendant,  and  reported  the  case  for  the  determination  of 
this  Court. 

ENDiooanp,  J.,  delivered  the  opinion  of  the  Court: 
We  can  have  no  doubt  that  as  between  the  firm  and  the  de- 
fendant this  was  an  entire  contract;  it  was  to  furnish  the 
glass  for  the  building  for  a  specified  sum  of  money.  The 
consideration  being  entire,  there  could  be  no  distinct  appor- 
tionment of  the  consideration  between  the  different  qualities 
of  glass  furnished.  The  question  to  be  considered  nere  is, 
whether  the  plaintiff,  as  an  undisclosed  principal,  can  main- 
tain an  action  against  the  defendant  to  recover  the  value  of 
the  plate-^lass  belon^ng  to  him,  included  in  the  entire  con- 
tract.    We  are  of  opinion  that  he  cannot.    In  the  case  at 
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bar,  it  does  not  appear  that  any  instmctions  were  given  by 
the  plaintiff  in  regard  to  the  price,  manner,  or  terms  of  sale 
of  his  goods,  and  it  is  to  be  presumed  that  the  plaintiff  nn- 
derstood  that  the  factors  would  sell  according  to  the  usnal 
course  of  dealing  in  Boston,  when  goods  are  consigned  to  a 
factor  for  sale.     (Dtvight  vs.  Whitney,  15  Pick.  179.) 

That  a  factor  may  sell  on  credit,  and  take  a  note  in  his 
own  name,  was  settled  in  an  earlv  case;  a  factor  also  may, 
and  often  does,  sell  the  goods  of  different  principals  in  one 
sale,  and  has  authority  to  take  a  note  for  the  whole  sum  from 
the  purchaser.  {Gooaenow  vs.  Tyler,  7  Mass.  36;  OhesteHield 
Manufacturing  Co.  vs.  Dehon,  5  Pick.  7;  West  BoylMon  man- 
ufacturing Co.  vs.  Searle,  16  Id.  225;  HapgoodYH.  BatcheUer, 
4  Mete.  673*;  Hamilton  vs.  Cunningham,  2  Brock.  360;  Cor- 
liea  vs.  Cumming,  6  Cowen,  181;  Beawes  Lex  Merc.,  45.) 
A  factor  may  seU  his  own  goods  with  those  of  his  principal, 
and  take  a  note  which  includes  the  amount  due  for  both,  as 
in  Hapgood  vs.  BatcheUer,  4  Mete.  573;  see,  also,  VM  vs. 
Durant,  7  AUen,  408.  It  is  clear,  therefore,  that  when  a 
note  is  taken  from  a  purchaser  by  a  factor  for  the  sale  of 
goods  of  several  consignors,  or  for  the  sale  of  goods  of  one 
or  more  consignors  and  of  the  goods  of  the  factor,  one  con- 
signor cannot  sue  the  purchaser  for  the  value  of  his  goods 
taJKen  separately.  The  note  is  payment  for  the  whole;  it  is 
a  contract  which  the  factor  had  a  i^ight  to  make,  and  upon 
which  alone  the  purchaser  is  liable.  The  character  of  the  con- 
tract in  the  case  at  bar  j)recludes  the  plaintiff  from  suing  sepa- 
rately for  the  value  of  his  glass  to  the  same  extent  as  he  would 
have  been  precluded,  if  a  note  had  been  given  by  the  defend- 
ant in  payment  for  the  goods  sold  to  him  under  the  written 
contract.  And  although  an  undisclosed  principal  may  main- 
tain an  action  in  his  own  name  against  one  who  has  pnr- 
chased  his  goods  through  a  factor,  yet  the  purchaser  is 
entitled  to  all  the  equities  and  defenses  he  would  have  had 
if  the  action  had  been  brought  in  the  name  of  the  factor,  for 
the  principal  has  permitted  his  factor  to  act  as  the  apparent 
principal  in  the  transaction.  {Huntington  vs.  Knox,  7  Cnsh. 
371;  Barry  vs.  Page,  10  Gray,  398;  Locke  vs.  Lewis,  124  Mass. 
1  and  7,  and  cases  cited.)  We  are  therefore  of  opinion  that 
the  presiding  Judge  correctly  ruled  that  the  contract  made 
by  the  defendant  was  an  entire  contract  for  a  gross  sum;  and 
that  the  plaintiff  had  no  right  to  sever  the  same  and  main- 
tain an  action  in  his  own  name,  and  subject  the  defendant 
to  a  separate  suit  for  the  value  of  the  plate-glass  belonging 
to  him  and  included  in  the  contract  of  sale. 

Judgment  on  the  verdict. 


§mfk  (t>mt  <^M  f  0ttntal 

Vol.  VI.  Decembeb  25,  1880.  No.  18. 

Supreme  Court  of  California. 

In  Bane. 


[Filed  November  29,  1880.] 

No.  5770. 

WILLIAM  8.  CHAPMAN,  Bespondent, 

TS. 

THOMAS  QUINN,  Appellant. 

Land  Ovficb  Bux«n  ahd  BEOTiiiATioNS.  The  Gommissioner  of  the  General 
Land  Office,  sabjeot  to  the  supervision  of  the  Secretary  of  the  Interior, 
may  make  rules  and  regulations,  not  inconsistent  with  law,  for  the 
government  of  the  various  officers  in  the  sale  and  disposal  of  the  public 
lands,  including  rules  for  the  making  of  the  required  proof  and  the 
trial  of  pre-emption  contests;  and  such  rules,  if  not  unreasonable, 
will  not  be  interfered  with  by  the  Courts. 

BlTLB  FORBIDDINa    FlLINQ   OF   NEW  DbCLAJKATOBT    StATBMKNT  AJTEEB  CONTEST 

iNAuouBATBD.  A  rulc  of  the  Land  Office,  forbidding  the  receiving 
or  filing  of  a  new  declaratory  statement  under  the  pre-emption  laws 
for  a  tract  of  land,  after  the  inauguration  of  a  contest  between  other 
parties  for  the  same  land,  is  not  unreasonable. 

Ko  BiQHT  OP  Pbe-emftion  whebe  Land  in  Contest  between  Thibd  Pab- 
TIB8.  A  person  who  enters  upon  public  land  after  the  inauguration 
of  a  contest  between  other  claimants  to  the  same  land,  and  at  a  time 
when,  by  the  rules  and  regulations  of  the  land  office  then  in  force,  he 
has  no  right  to  file  a  declaratory  statement  and,  consequently,  no 
right  to  make  proof  or  payment,  and  who,  therefore,  though  he  has 
offered  so  to  do,  has  in  fact  never  filed  a  declaratory  statement,  or 
made  proof  of  settlement,  or  paid  any  money,  or  received  any  certifi- 
cate or  other  recognition  from  the  officers  of  the  land  office,  is  not  in 
a  position  to  question  the  proof  upon  which  the  government  officers 
may  have  awarded  the  land  to  one  of  the  contestants,  or  to  ask  that 
the  patentee  should  be  adjudicated  to  hold  as  his  trustee  and  as  such 
decreed  to  convey  to  him. 

YoiDABU  Patents  not  Voidable  at  Instance  of  Stbanqbbs.  If  a  patent  to 
public  lands  is  procured  by  the  introduction  of  false  and  fraudulent 
evidence  before  the  officers  of  the  Land  Department,  it  is  voidable  at 
the  suit  of  the  Oovemment,  or  any  person  in  privity  with  the  para- 
mount source  of  title,  but  not  at  the  instance  of  a  stranger  to  that 
title. 

Appeal  from  the  District  Court  of  the  Nineteenth  Judicial 
District,  City  and  County  of  San  Francisco. 

James  B.  Totvrisend^  for  appellant. 
George  A,  Nourse,  for  respondent. 
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Boss,  J.,  delivered  the  opinion  of  the  Court: 
Stripped  of  the  mass  of  irrelevant  and  redundant  matter 
found  in  the  record  the  case  presented  is  this:  One  Hollings- 
worth,  it  is  claimed,  settled  on  the  land  in  controversy  in 
1853  as  public  land.  He  died  intestate  the  following  jrear, 
and  left  surviving  him  a  wife  and  four  children.  The  widow 
died  intestate  in  1857.  The  tract  in  dispute  is  composed  of 
lots  4,  5  and  6,  of  section  36,  in  township  2  south,  range  6 
west  of  the  Mount  Diablo  base  and  meridian.  This  township 
was  surveved  and  a  plat  of  the  survey  was  made  and 
approved  by  the  United  States  Surveyor-General  for  the 
State  of  California  on  the  sixteenth  of  October,  1863.  A 
certified  copy  of  the  plat  was  on  the  same  day  filed  in  the 
United  States  Land  Office  at  San  Francisco,  out  was  soon 
afterwards  withdrawn.  On  the  nineteenth  of  March,  1868, 
an  amended  'plat  of  said  township  was  made  under  the 
authoritv  of  said  United  States  Surveyor-General  and  ap- 

? roved  by  him,  and  a  copy  thereof  was  filed  in  the  Land 
Office,  on  both  of  which  plats  the  land  in  dispute  appeared 
as  surveyed  public  land  of  the  United  States. 

November  26,  1867,  the  plaintiff.  Chapman,  was  by  the 
Probate  Court  of  the  City  and  County  of  San  Francisco  ap- 
pointed administrator  of  the  estate  of  the  deceased,  Hollin^ 
worth,  and  on  the  eighth  of  April  thereafter  letters  of  admm- 
istration  in  the  matter  of  the  estate  were  issued  to  him.  On 
the  day  last  named  Chapman,  as  such  administrator,  filed, 
on  behalf  of  the  heirs  of  Hollingsworth,  in  the  proper  United 
States  Land  Office,  a  declaratory  statement  claiming  the  said 
premises  under  the  pre-emption  laws  of  the  United  States, 
and  alleging  that  Hollingsworth  settled  upon  the  land  in  1853, 
improved  it,  and  continued  to  reside  thereon  until  his  death. 
A  contest  for  the  land  thereupon  arose  in  the  Land  Office 
between  the  heirs  of  Hollingsworth,  the  State  of  California, 
and  one  Bepler,  both  of  the  latter  being  also  claimants— 
Bepler  as  a  pre-emptor.  Li  this  contest  testimony  was 
begun  to  be  taken  by  the  Register  and  Eeceiver  in  relation  to 
the  right  of  the  heirs  of  Hollingsworth  to  enter  by  pre- 
emption the  land  in  question  on  the  eighteenth  of  August, 
1868,  and  a  large  amount  of  testimonv  was  taken  therein. 
The  case  was  finally  closed  before  the  Register  and  Receiver 
on  the  twenty-eighth  of  July,  1869,  and  resulted  in  a  decision 
bv  the  Register  and  Receiver  against  the  right  of  the  heirs 
of  Hollingsworth  to  enter  the  land,  and  also  rejecting  the 
application  of  Bepler,  but  awarding  the  land  to  the  State  of 
California.  This  decision  of  the  Register  and  Receiver  was, 
on  appeal  to  the  Commissioner  of  the  General  Land  Office, 
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reversed  by  that  officer  in  so  far  as  it  rejected  the  claim  of 
the  heirs  of  HoUingsworth,  and  awarded  the  land  to  the 
State  of  Oalifomia,  and  affirmed  in  so  far  as  it  rejected  the 
claim  of  Bepler.  An  appeal  being  taken  to  the  Secretary  of 
the  Interior,  the  decision  of  the  Commissioner  in  the  matter 
was  affirmed.  From  which  it  resulted  that  the  heirs  of 
Hollingsworth  were  allowed  to  enter  the  land,  and  in  due  time 
a  patent  was  issued  conveying  to  them  the  legal  title. 

At  one  stage  in  these  proceedings,  to  wit,  on  the  fifth  day 
of  February,  1869,  the  defendant  having  theretofore  declared 
his  intention  to  become  a  citizen  of  the  United  States,  and 
possessing  at  the  time  the  qualifications  necessary  to  enable 
nim  to  pre-empt  land  from  we  Government,  entered  upon  the 
lots  in  question,  which  were  at  the  time  unoccupied,  with  the 
intention  of  pre-empting  the  same,  and  erected  a  dwelling 
house  and  otner  improvements  thereon,  and  has  continued 
to  reside  there  ever  since.  Within  three  months  next  after 
bis  settlement,  the  defendant  for  the  purpose  of  acquiring 
the  Government  title  to  the  property,  under  the  pre-emption 
laws,  offered  to  file  with  the  Begister  and  Beceiver  of  the 
Land  Office  his  declaratory  statement,  in  due  form,  and  at 
the  same  time  tendered  to  the  Begister  and  Beceiver  the 
proper  fee.  Those  officers  refused  to  accept  or  file  the  state- 
ment or  to  receive  the  fee,  because  of  a  rule  then  in  force  in 
the  Land  Department  forbidding  the  filing  of  a  declaratory 
statement  based  upon  an  alleged  right  having  its  origin  sub- 
sequent to  the  commencement  of  a  contest  between  other 
parties  for  the  same  land.  From  this  ruling  of  the  Be^ster 
and  Beceiver  tiie  defendant  appealed  to  the  Commissioner 
of  the  GenercJ  Land  Office,  where  the  decision  of  the 
Begister  and  Beceiver  was  affirmed;  and  from  the  Com- 
missioner's decision  the  defendant  appealed  to  the  Secretary 
of  the  Interior,  who  affirmed  the  decision  of  the  Com- 
missioner in  the  matter. 

Thus  it  will  be  seen  that  after  a  contest  between  the  State 
of  California,  Bepler  and  the  heirs  of  Hollingsworth,  orig- 
inating before  the  Begister  and  Beceiver  prior  to  tixe  de- 
fendant's settlement,  and  carried  to  the  head  of  the  Land 
Department  of  the  Government,  the  land  in  controversy  was 
finally  awarded  and  conveyed  by  patent  to  the  heirs  of  Hol- 
lingsworth, while,  for  the  reason  already  mentioned,  the 
application  of  the  defendant  to  file  his  declaratory  statement 
•was  rejected,  and  he,  consequently,  not  allowed  to  become  a 
party  to  the  contest,  or  to  offer  any  proof  before  the  Beg- 
ister and  Beceiver.  After  the  issuance  of  the  patent  to  the 
heirs  of  Hollingsworth,  the  plaintiff  acquired  from  them  an 
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undivided  half  of  the  disputed  premises,  and  subsequently 
oommenced  the  present  action,  which  is  ejectment,  to  recover 
the  whole  of  the  property  from  the  defendant.  The  plead- 
ings on  the  part  of  the  defendant  are  unnecessarily  numerous 
and  lengthy.  They  occupy  sixty-two  pages  of  the  printed 
transcript,  and  have  entailed  upon  the  Court  much  unneces- 
sary labor  in  their  examination.  The  substance  of  them  all 
is,  first,  an  answer  denying  that  the  plaintiff  has  any  title  to 
or  interest  in  the  lots  sued  for,  but  averring  that  the  title 
thereto  is  in  the  defendant;  second,  a  cross-complaint  ally- 
ing that  the  land  in  question  was  within  the  claimed  limits 
of  the  Bancho  Laguna  de  la  Merced  until  the  final  approval 
of  the  survey  of  mat  grant,  in  1866,  which  survey  omitted 
the  disputed  premises  from  the  boundaries  of  the  grant,  and 
left  it  public  land  of  the  United  States;  that  the  plaintiff, 
fraudulently  designing  to  obtain  the  land  for  himself,  pro- 
cured it  to  be  entered  under  the  pre-emption  laws  of  the 
United  States  by  the  heirs  of  Hollingsworth  based 
upon  an  alleged  settlement  by  Hollingsworth  in  1853, 
and  his  continual  residence  thereon  until  his  death  in 
the  following  year;  that  the  land  was  not  subject  to 
pre-emption  at  the  time  of  Hollingsworth's  allegea  settle- 
ment; but  was  part  of  the  Mexican  ^rant  already  mentioned; 
that  in  fact  Hollingsworth  never  did  settle  or  reside  upon 
the  land  in  question,  and  never  acquired  the  right  to  pre- 
empt the  same,  and  never  claimed  such  right. 

The  cross-complaint  also  alleges,  at  great  length,  the  vari- 
ous proceedings  before  the  officers  of  the  Land  ^Departments 
the  substance  of  which  has  been  already  stated,  cmminating 
in  the  issuance  by  the  Government  of  a  patent  to  tiie  land 
to  the  heirs  of  Hollingsworth,  and  charges  that  the  testimony 
introduced  before  the  officers,  and  upon  which  the  patent 
was  finally  issued,  was  false,  and  was  fraudulently  intro- 
duced by  the  plaintiff  in  pursuance  of  his  allegea  fraud- 
ulent design  to  obtain  the  premises  in  question  for  himself. 
The  prayer  is  that  the  plaintiff  be  decreed  a  trustee  for 
defendant  in  respect  to  the  property  acquired  by  plaintiff 
by  virtue  of  his  deed  from  the  heirs  of  Hollingsworth  under 
tiie  patent  from  the  Government,  and  that  he  be  compelled 
to  convey  the  legal  title  thereto  to  the  defendant. 

Bespecting  the  cross-complaint,  the  first  question  that 
suggests  itself  is.  What  right  has  the  defendant  shown  to 
the  title  of  the  land  ?  Of  course  it  is  incumbent  on  him  to 
show  that  he  is  in  equity  entitled  to  the  legal  title  before  a 
Court  of  equity  can  compel  the  conveyance  of  such  title  to 
him.     So  far  as  any  supposed  right  on  nispart  is  concerned. 
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it  is  based  upon  the  facts  that,  pending  a  contest  in  the  land 
office  between  other  parties  for  the  land  in  qnestien,  he  fthe 
defendant),  finding  it  unoccupied,  went  upon  it  on  the  nfth 
day  of  February,  1869,  with  the  intention  of  acquiring  the 
title  to  it  under  the  pre-emption  laws;  that  he  erected  im- 
proTements  thereon  and  has  continued  to  reside  there  ever 
since,  and  within  three  months  after  -the  date  of  his  settle- 
ment offered  to  file  his  declaratory  statement  with  the  Bl- 
ister and  Beceiver,  at  the  same  time  offering  them  the  neces- 
sary fee,  both  of  which  offers  were  refused  by  the  officers,  be- 
cause, as  already  stated,  the  rules  of  the  Land  Department  at 
the  time  required  that  no  such  statement  should  be  filed  or  re- 
ceived after  the  commencement  of  a  contest  between  other 
parties  for  the  same  land,  and  there  was  then  pending  in  the 
Land  Office  such  contest,  in  which  the  testimony  had  been 
partly  taken. 

It  cannot  be  doubted  that  the  Commissioner  of  the  Gen- 
eral Land  Office,  subject  to  the  supervision  of  the  Secretary 
of  the  Literior,  may  make  rules  and  regulations,  not  incon- 
sistent with  law,  for  the  government  of  the  various  officers 
in  the  sale  and  disposal  of  the  public  lands,  including  rules 
for  the  making  of  the  required  proof,  and  the  trial  of  pre- 
emption contests.  And  conceding  without  deciding,  that 
where  such  rules  and  regulations  are  unreasonable  the  Courts 
may  interfere,  still  it  cannot  be  said  that  the  rule  forbidding 
the  filing  or  receiving  by  the  Eegister  and  Receiver  of  a  de- 
claratory statement  for  a  tract  of  land,  after  the  inauguration 
of  a  contest  between  other  parties  for  the  same  land,  is  so 
unreasonable  as  to  justil^such  interference.  When  such 
contest  arises,  testimony  ffi^ken  on  behalf  of  the  respective 
contestants,  and  each  has  the  right  to  cross-examine  the 
witnesses  of  the  other.  After  this  has  been  done,  or  partly 
done,  to  permit  a  third  party  to  come  in  and  file  a  declara- 
tory statement  for  the  same  land,  and  thus  become  a  party 
to  the  contest,  would  open  anew  the  controversy  and  mi^ht 
result  in  its  being  kept  open  to  the  serious  interference  with 
the  disposition  of  the  land,  and  the  proper  administration 
of  the  Land  Department.  We  know  of  no  law,  and  have 
been  cited  to  none,  contravened  by  this  rule  of  the  Land 
Office,  and  we  cannot  say  that  the  officers  of  that  depart- 
ment of  the  Government  had  no  power  to  refuse  to  receive 
the  declaratory  statement  of  the  defendant,  or  to  entertain 
his  proofs  upon  the  facts  disclosed  by  him. 

The  law  under  which  ^he  claims  the  right  to  pre-empt  the 
land  in  controversy,  declares,  among  other  things:  ''That 
prior  to  any  entries  being  made  under  or  by  virtue  of  the 
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provisions  of  this  Act,  proof  of  the  settlement  and  improye- 
ment  thereby  required,  shall  be  made  to  the  satisfaction  of 
the  Begister  and  Beceiver  of  the  land  district  in  which  sncli 
lands  may  lie,"  etc.  (Act  Sept.  4,  1841,  Sec.  12,  5  U.  8. 
Stat,  at  Large,  page  456.)  This  proof  it  is  essential  the 
defendant  should  make  before  he  could  be  entiiJed  to  enter 
the  land;  and  of  this  proof  the  Begister  and  BeceiTcrare 
the  exclusive  judges,  subject  to  the  supervision  and  control 
of  their  superior  officers  of  the  Land  Department.  The 
Courts  have  no  power  to  substitute  their  judgment  upon  the 
facts  of  the  defendant's  alleged  settlement  and  improvement 
of  the  land  for  that  of  the  officers  to  whose  judgment  Con- 

Sress  has  confided  the  determination  of  those  questions, 
ases  are  numerous  in  which  the  equitable  rights  of  persons 
claiming  under  the  pre-emption  laws  have  been  protected 
by  the  Courts  against  the  legal  tiUe  acquired  by  other 
parties,  by  means  of  the  introduction  of  false  testimony  or 
other  imposition  upon  the  officers  of  the  Land  Department, 
or  by  the  misconstruction  by  those  officers  of  the  law  upon  an 
admitted  state  of  facts.  But  in  all  of  such  cases,  of  which 
we  have  any  knowledge,  the  party  thus  protected  had  con- 
nected himself  with  the  title  of  the  Government,  and  thereby 
acquired  some  right  which,  in  equity,  entitled  him  to  pro- 
tection. We  know  of  no  case  where  the  holder  of  the  legal 
title  under  a  patent  from  the  Government  has  been  com- 
pelled by  a  Court  of  equity  to  convey  that,  title  to  one  occu- 
pving  the  position  of  the  defendant  in  the  present  action. 
To  do  so  would  be  to  compel  the  conveyance  of  the  title 
from  the  grantee  of  the  Gt>vemnent  to  one  who  had  estab- 
lished no  right  to  purchase  the4uid  from  the  Government 
itself.  Nor  do  any  of  the  cases  cited  support  the  position 
taken  by  the  defendant. 

In  Johnson  vs.  Towsley,  13  Wall.  72,  Towsley  had  made 
his  declaratory  statement  and  proved  his  settlement  to  ihe 
satisfaction  of  the  Begister  and  Beceiver,  and  they  ^ve  him 
a  patent  certificate.  Johnson  contested  Towsley's  right  be- 
fore these  officers,  and  asserted  that  he  was  entitled  to  Ihe 
pre-emption  right  for  the  same  land,  and  when  they  decided 
in  favor  of  Towsley  he  appealed  to  tiie  Commissioner.  This 
officer  approved  the  decision  of  the  Begister  and  Beceiver, 
and  an  appeal  was  taken  by  Johnson  to  the  Secretary  of  the 
Interior.  The  latter  officer  rejected  Towsley's  claim,  on  the 
ground  that  he  had  previously  filed  a  declaratory  statement 
of  his  intention  to  claim  a  pre-emption  for  another  tract  of 
land,  which  he  had  voluntarily  abandoned,  and  consequently 
awarded  the  land  to  Johnson.     The  Court  held  that  the 
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Secretary's  construction  of  the  statute  upon  the  su^ect  of 
the  abandonment  was  erroneous,  and  decreed  that  Towsley 
was  entitled  to  a  conveyance  of  the  title  from  Johnson. 

In  Garland  vs.  Wynn^  20  How.  6,  there  had  been  a  conflict 
between  two  claimants  of  a  right  of  pre-emption  to  the  same 
land  under  different  statutes.  The  ^Register  and  Beceiver 
of  the  local  Land  Office  decided  in  favor  of  the  assignee  of 
Oarland  and  gave  him  a  patent  certificate.  The  Commis- 
sioner of  the  General  Land  Office  approved  of  the  decision^ 
and  issued  the  patent  to  Garland.  Wynn,  the  other  claim- 
ant, whose  entry  was  the  oldest  and  had  been  once  allowed, 
thereupon  filed  his  bill  in  equity,  asserting  his  prior  right  to 
the  land  and  his  equitable  title  to  the  patent.  The  Supreme 
Court  of  Arkansas  sustained  the  bill,  and  ordered  the  patentee 
to  execute  a  conveyance  of  the  land  to  the  complainant,  and 
on  appeal  the  Supreme  Court  of  the  United  Stetes  affiirmed 
the  decision. 

In  Lindsay  vs.  Hawea,  2  Black,  654^  the  ancestor  of  the 
complainant  had  obtained  a  pre-emption  right  to  the  land  in 
dispute,  and  received  a  patent  certificate  for  the  same.  Some 
years  afterwards  the  defendant,  Hawes,  claimed  a  like  pre- 
emption right  to  the  land,  and  received  a  similar  certificate, 
upon  which  a  patent  was  issued  to  him.  The  suit  was 
brought  bv  the  neirs  of  the  first  pre-emptor  to  compel  a  con- 
veyance of  the  le^al  title  acquired  by  the  patent  from  the 
Satentee,  and  parties  claiming  imder  him  with  notice.  The 
npreme  Court  of  the  United  States  held  that  the  first  pre- 
emptor  had  acquired  the  better  right  to  the  land,  and  was 
therefore  entitled  to  a  conveyance  of  the  legal  title. 

The  case  of  LyUe  vs.  The  State  of  Arkansas^  9  How.  U.  S. 
337,  is  thus  stated  by  the  Supreme  Court  of  the  United 
States  in  The  YosemUe  Valley  Case,  16  Wall.  90: 

**  In  that  case  (Lytle  vs.  State  of  Arkansas)  a  pre-emptioner 
'  by  the  name  of  Cloyes  claimed  a  right  to  make  an  entir  of 
eertain  lands  under  Ihe  Act  of  Congress  of  May  29,  1830. 
That  Act  gave  to  everv  occupant  of  tne  public  lands  prior  to 
its  date,  who  had  cuTtivated  any  part  thereof  in  the  year 
1829,  a  right  to  enter  at  the  minimum  price,  by  legal  subdi- 
visions, any  number  of  acres  not  exceeding  one  hundred  and 
sixty,  including  his  improvements,  provided  the  land  was  not 
reserved  for  the  use  of  the  United  States  or  either  of  the 
several  States.  It  required,  before  any  entries  could  be 
made,  that  proof  of  settlement  or  improvement  by  the  claim- 
ant shoidd  be  made  to  the  satisfaction  of  the  Ivegister  and 
Beceiver  of  the  land  district,  pursuant  to  rules  prescribed 
by  the  Commissioner  of  the  General  Land  Office.     Under 
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roles  thus  prescribed  proof  was  made  of  the  cultiTation  and 
improyement  of  Cloyes,  which  was  satisfactory  to  the  Begich 
ter  and  Receiver,  and  payment  of  the  price  was  offered  by 
him.  Those  of&cers  held  that  he  was  entitled  to  enter  one 
of  the  fractional  sections  claimed,  the  one  upon  which  his 
improyement  was  made  and  not  the  others,  and  issued  a  cer- 
tificate to  him  to'that  effect.  The  plats  of  ihe  township  where 
the  land  was  situated  not  haying  been  furnished  by  the 
Surveyor-General,  as  required,  tiie  formal  entry  with  the 
Register  could  not  be  made,  but  in  lieu  thereof,  under  in- 
structions of  the  Commissioner  of  the  General  Land  Office, 
proof  identifying  the  land  claimed  was  allowed  to  be  filed. 
The  Act  of  1830  expired  in  one  year,  and  the  public  sxirveys 
of  the  land  were  not  completed  until  December,  1833,  and 
were  not  returned  to  the  I^d  Office  until  the  beginning  of 
1834.  Cloyes  had  thus  done  all  that  he  could  do  to  perfect 
his  right  to  the  title  of  the  United  States  under  a  law  which 
opened  the  land  for  sale  in  limited  quantities,  at  specified 
prices,  to  its  occupants  and  cultivators. 

"  Subsecjuently,  in  July,  1832,  Congress  passed  an  Act  riv- 
ing to  parties  entitled  to  pre-emption  under  the  Act  of  1830 
one  year  from  the  time  when  the  township  plats  should  be 
returned  to  enter  the  lands.  Under  this  Act  the  heirs  of 
Cloyes,  he  having  died,  made  payment  to  the  Receiver  for 
the  fractional  section  to  which  his  pre-emption  claim  was 
allowed  in  1830,  as  already  stated,  and  also  for  the  fractional 
sections  to  which  his  claim  was  rejected,  and  applied  to  the 
Register  to  enter  them,  but  that  officer  refused  to  allow  the 
enky.  The  Court  held  that,  so  far  as  the  fractional  quarter 
section  to  which  tHe  claim  was  allowed  by  the  Register  and 
Receiver  in  1830  was  concerned,  the  refusal  did  not  affect 
the  right  of  the  claimant.  And  it  is  with  respect  to  the  ina- 
bility of  Cloyes  to  make  the  entry  in  1830  for  want  of  the. 
township  plats  which  the  Surveyor-General  had  failed  to  re- 
turn, and  the  refusal  of  the  Register  to  allow  the  entry  sub- 
sequently, under  the  Act  of  1832,  that  the  language  cited  by 
counsel  was  used  by  the  Court,  namely,  that  '  It  is  a  well- 
established  principle  that  when  an  individual,  in  the  prose- 
cution of  a  right,  does  everything  which  the  law  requires 
him  to  do,  and  he  fails  to  obtain  his  right  by  Hie  misconduct 
or  neglect  of  a  public  officer,  the  law  will  protect  him.  In 
this  case  the  pre-emption  right  of  Cloyes  having  been  proved, 
and  an  offer  to  pay  the  money  for  the  land  claimed  oy  him 
under  the  Act  of  1830,  nothing  more  could  be  done  by  him 
under  that  Act.  And  subsequently,  when  he  paid  the  money 
to  the  Receiver,  under  subsequent  Acts,  the  surveys  being 
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retnnied,  he  could  do  nothing  more  than  to  offer  to  enter  the 
land,  which  the  Bolster  would  not  permit  him  to  do.  This 
claim  for  pre-emption  stands  before  us  in  a  light  not  less 
favorable  that  it  woidd  be  if  Glojes  or  his  representatives 
had  been  permitted  by  the  land  officers  to  do  what  in  this 
respect  was  offered  to  be  done,"  and  the  Court  in  the  Tb- 
aemiie  Case  say  there  is  no  question  about  the  correctness  of 
the  doctrine  there  announced. 

It  is  unnecessary  to  refer  in  detail  to  all  of  the  cases  which  it 
is  said  sustain  the  position  of  the  defendant.  Those  already 
referred  to  are  the  ones  to  which  most  weight  seems  to  have 
been  attached,  and  the  wide  distinction  between  them  and 
the  case  at  bar  is  sufficiently  apparent.  It  is  enough  to  say 
that  in  no  case  to  which  we  have  been  referred  has  relief  in 
the  nature  of  that  here  sought  been  granted  to  one  who,  like 
defendant,  has  never  filed  a  declaratory  statement,  never 
made  proof  of  settlement,  never  paid  any  money,  never  re- 
ceived any  certificate  or  other  recognition*  from  tiie  officers 
of  the  Lsmd  Department,  but  who  went  upon  the  premises 
after  the  inauguration  of  a  contest  between  other  claimants 
to  the  same  land,  and  at  a  time  when  by  the  rules  and  regu- 
lations then  in  force  in  that  department  he  had  no  right  to 
file  a  declaratory  statement  and  consequently  no  right  to 
make  proof  or  payment — in  short,  no  right  to  pre-empt  the 
land.  In  our  opinion,  not  only  has  the  defendant  faded  to 
show  such  paramount  equities  as  would  justify  a  decree  com- 
pelling the  conveyance  to  him  of  the  title  conveyed  by  the 
patent  from  the  (iovemment,  but  he  does  not  occupy  a  posi- 
tion entitling  him  to  be  heard  to  question  the  proof  upon 
which  the  officers  of  the  Government  acted  in  awarding  the 
patent  to  the  heirs  of  HoUingsworth.  It  is  not  pretended 
that  the  patent  is  absolutely  void.  If,  as  is  asserted  by  the 
defendant,  it  was  procured  to  be  issued  by  the  introduction 
of  false  and  fraudulent  evidence  before  the  officers  of  the 
Land  Department,  it  is  unquestionably  voidable  at  the  suit 
of  the  Government  or  any  person  in  privity  with  the  para- 
mount source  of  title,  but  not  at  the  instance  of  a  stranger  to 
tiiat  title,  as  is  the  defendant.  (DoU  vs.  Meador,  16  Cal.  295; 
BurriU  vs.  Eatv,  40  Cal.  377;  Bhodea  vs.  Craig,  21  Cal.  423; 
Stark  vs.  Starrs,  6  Wall.  416.) 

Entertaining  these  views,  it  is  not  necessary  to  inquire 
whether  the  action  of  the  Court  below  can  be  sustained  on 
other  grounds. 

For  the  reasons  already  stated,  we  think  the  judgment  and 
order  diould  be  affirmed,  and  it  is  so  ordered. 

We  concur:  McEinsfay,  J.,  Morrison,  C.  J.,  Sharpstein, 
J.,  McEee,  J.,  Myrick,  J. 
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DISSENTING  OPINION. 

I  cannot  concur  with  my  associates  in  their  judgment  in 
this  case.  Since  reading  the  opinion  of  the  Court,  I  have 
re-examined  the  case  fully,  and  that  re-examination  satisfies 
me  that  the  conclusion  reached  in  the  former  opinion  is  cor- 
rect and  that  my  associates  have  fallen  into  errors  which  vill 
result  in  great  injury  to  the  right  of  litigants^  and  that  the 
conclusions  reached  by  them  are  contrary  to  all  the  decis- 
ions of  Courts  in  such  cases,  so  far  as  any  have  been  cited 
to  us,  or  that  I  have  been  able  to  find. 

The  rule  upon  which  one  of  the  points  was  decided  in  the 
former  opinion,  is  this:  That  when  the  officers  of  the 
United  States  Land  Department  decide  controverted  qnes- 
tions  of  fact,  in  the  absence  of/ratid,  or  impoaitum^  or  mikake, 
their  decisions  on  such  questions  are  final,  except  as  they 
may  be*  reversed  on  appeal  in  that  Department;  bat  that 
where,  on  the  application  of  the  facts  as  found  by  such 
officers,  they  by  misconatruction  of  the  law  take  from  a  party 
that  to  whicn  he  has  acquired  a  legal  right  under  the  sanc- 
tion of  the  law,  a  Court  of  equity  can  give  relief. 

This  rule  is  taken  almost  verbaUm  from  the  opinion  of  the 
Court  by  Miller,  J.,  in  Johnson  vs.  Totvsleyj  lo  Wall.  p.  86. 
This  case  was  a  re-examination  of  the  former  cases  on  the 
subject.  It  is  so  stated  by  the  able  jurist  who  drew  up  the 
opinion  in  the  case  cited. 

It  is  thus  stated :  "  The  contest  arises  out  of  rival  claims 
to  the  right  of  pre-emption  of  the  land  in  controversy.  The 
Begister  and  Beceiver  after  hearing  these  claims,  decided 
in  favor  of  Towsley,  the  complainant,  and  allowed  him  to 
enter  the  land,  received  his  money,  and  gave  him  a  patent 
certificate.  On  appeal  to  the  Commissioner  of  th6  Land 
Office  their  action  was  affirmed,  but  on  a  further  appeal  to 
the  Secretary  of  the  Interior,  the  action  of  these  officers 
was  reversed  on  a  construction  of  an  Act  of  Congress,  in 
which  the  Secretary  differed  from  them,  and  under  that  de- 
cision the  patent  was  issued  to  Johnson.  It  will  be  seen 
by  this  short  statement  of  the  case  that  the  rights  asserted 
by  complainant,  and  recognized  and  established  by  the  Ne- 
braska Courts,  were  the  same  which  were  passed  upon  by 
the  Begister  and  Beceiver,  bv  the  Commissioner  and  bv  the 
Secretary  of  the  Interior,  and  we  are  met  at  the  threshold  of 
this  investigation  with  the  proposition  that  the  action  of  the 
latter  officer,  terminating  in  the  delivery  to  the  defendant  of 
a  patent  for  the  land,  is  conclusive  of  the  rights  of  the  par- 
ties not  only  in  the  Land  Department,  but  in  the  Courts  and 
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eyerywhere  else.  This  proposition  is  not  a  new  one  in  this 
Court  in  this  class  of  oases,  but  it  is  maintained  that  none 
of  the  cases  heretofore  decided  extend,  in  principle,  to  the 
one  before  ns;  and  the  question  being  pressed  upon  oar  at- 
tention with  an  earnestness  and  fullness  of  argument  which 
it  has  not  perhaps  before  received,  and  with  reference  to 
statutes  not  heretofore  considered  by  the  Court,  we  deem 
the  occasion  an  appropriate  one  to  re-examine  the  whole 
subject."    (13  Wall.  81.) 

Two  points  were  then  discussed.  The  first  is  based  on  the 
Acts  of  Congress  in  relation  to  proceedings  in  the  Land 
Department;  the  second  on  fche  general  docmne  "  that  when 
the  law  has  confided  to  a  special  tribunal  the  authority  to 
hear  and  determine  certain  matters  arising  in  the  course  of 
its  duties,  the  decision  of  that  tribunal,  within  the  scope  of 
its  authority,  is  conclusive  upon  all  others." 

The  point  first  mentioned  above  was  that,  by  virtue  of  the  • 
provisions  of  the  tenth  section  of  the  Act  of  June  12,  1858 
(11  Stats,  at  Large,  326),  amending  the  eleventh  section  of 
the  general  pre-emption  law  of  1841,  the  decision  of  the 
Commissioner  of  the  General  Land  Office,  on  appeals  in 
cases  of  contest  between  different  settlers  for  the  right  of 

Ere-emption,  shall  be  finals  unless  an  appeal  be  taken  there- 
rom  to  the  Secretary  of  the  Interior.  After  examining  the 
various  Acts  of  Congress  bearing  thereon,  the  conclusion 
reached  is  thus  stated:  ''In  the  use  of  the  word  'final,'  we 
think  nothing  more  was  intended  than  to  say  that,  with  the 
single  exception  of  an  appeal  to  his  superior,  the  Secretary 
of  the  Interior,  his  decision  should  exclude  further  inquiry 
in  that  department.  But  we  do  not  see,  in  the  language 
used  in  this  connection,  any  intention  to  give  to  the  final  de-' 
cision  of  the  Department  of  the  Interior,  to  which  the  con- 
trol of  the  land  system  of  the  Government  had  been  trans- 
ferred, any  more  conclusive  effect  than  what  belonged  to  it 
without  itB  aid. "    (13  Wall.  83.J 

After  stating  that  the  Court  nnds  no  support  to  the  prop- 
osition of  the  counsel  for  the  plaintiff  in  error  in  the  special 
provisions  of  the  statute  relied  on  (which  has  been  just 
above  state),  the  Court  proceeds  to  discuss  the  second 
proposition,  and  concludes  that  the  argument  is  much 
stronger  when  based  on  the  general  doctrine  expressed  in 
it.  Admitting  that  under  the  principle  above  set  forth,  that 
the  action  of  the  Land  Office  in  issuing  a  patent  for  an^  of 
the  public  land,  subject  to  sale  by  pre-emption  or  otherwise, 
is  conclusive  of  the  legal  title,  and  in  all  Courts  and  in  all 
forms  of  judicial  proceedings,  where  the  legal    title  must 
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control,  either  by  reason  of  the  limited  powers  of  the  Court, 
or  the  esential  character  of  the  proceedings,  no  inquiry  can 
be  permitted  into  the  circumstances  under  which  it  was  ob- 
tained, the  learned  jurist  proceeds  thus: 

"On  the  other  hand  there  has  always  existed  in  the 
courts  of  equity  the  power  in  certain  classes  of  cases  to 
inquire  into  and  correct  mistakes,  injustice,  and  wrong  in 
both  judicial  and  executive  action,  however  solemn  the  form 
which  the  result  of  that  action  may  assume,  when  it  invades 
private  rights;  and  by  virtue  of  this  power  the  final 
judgments  of  courts  of  law  have  been  annulled  or  modified, 
and  patents  and  other  important  instruments  issuing  from  the 
crown,  or  other  executive  branch  of  the  Government,  have 
been  corrected  or  declared  void,  or  other  relief  granted.  No 
reason  is  perceived  why  the  action  of  the  Land  Office  should 
constitute  an  exception  to  this  principle."-  (13  Wall.  84.) 

The  opinion  then  proceeds  to  show  particidarly  why  such 
rules  should  apply  to  the  United  States  Land  Department, 
in  these  words : 

''In  dealing  with  the  public  domain  under  the  system  of 
laws  enacted  by  Congress  for  their  management  and  sale, 
that  tribunal  decides  upon  private  rights  of  great  value,  and 
very  often,  from  the  nature  of  its  functions,  this  is  by  a  pro- 
ceeding essentially  ex  parte,  and  peculiarly  liable  to  the 
influence  of  frauds,  false  swearing  and  mistakes.  These  are 
among  the  most  ancient  and  well  established  grounds  of  the 
special  jurisdiction  of  Courts  of  Equity  just  referred  to,  and 
tne  necessity  and  value  of  that  jurisdiction  are  nowhere 
better  exemplified  than  in  its  apphcation  to  cases  arising  in 
the  Land  Office.  It  is  very  well  known  that  these  officers 
do  not  confine  themselves  to  determining,  before  a  patent 
issues,  who  is  entitled  to  receive  it,  but  they  frequently 
assume  the  right,  long  after  a  patent  has  issued  and  the 
le^al  title  passed  out  of  the  United  States,  to  recall  or  set 
aside  the  patent,  and  issue  one  to  some  other  party,  and  if 
the  holder  of  the  first  patent  refuses  to  surrender  it  they 
issue  a  second.  In  such  a  case  as  this  have  the  Courts  no 
jurisdiction?  If  they  have  not,  who  shall  decide  the  con- 
flicting claims  to  the  land?  If  tiie  land  officers  can  do  this  a 
few  weeks  or  a  few  months  after  the  first  patent  has  issued, 
what  limit  is  there  to  their  power  over  private  rights?  Such 
is  the  case  of  Stark  vs.  Starrs,  6  Wall.  402,  in  which  the 

Satent  was  issued  to  one  party  one  day  and  to  the  other  the 
ay  after,  for  the  same  land.  They  are  also  in  the  habit  of 
issuing  patents  to  different  parties  for  the  same  land,  con- 
taining in  each  instrument  mus  issued  a  reservation  of  the 
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rights  of  the  other  party.  How  are  those  rights  to  be 
determined  except  by  a  Court  of  Equity?  Which  patent 
lE^all  prevail,  ana  what  conclusiyeness,  or  inflexible  finality, 
can  be  attached  to  a  tribunal  whose  acts  are  in  their  nature 
80  inconclusive?  So  also  the  Begister  and  Beceiver,  to 
-whom  the  law  primarily  confides  these  duties,  often  hear  the 
a]^plication  of  a  party  to  enter  land  as  a  pre-emptor  or  other- 
wise, decide  in  favor  of  his  right,  receive  his  money,  and 
SLve  him  a  certificate  that  he  is  entitled  to  a  patent.  Un- 
oubtedly  this  constitutes  a  vested  right,  and  it  can  only  be 
divested  according  to  law.  In  every  such  case,  where  the 
Liand  Office  afterwards  sets  aside  this  certificate,  and  grants 
Uie  land  thus  sold  to  another  person,  it  is  of  the  very 
essence  of  judicial  authority  to  incjuire  whether  this  has  been 
done  in  violation  of  law,  and  if  it  has,  to  give  appropriate 
remedy."  (13  Wall.  85.)  And  then  proceeds  to  state  the 
general  rule  as  follows:  "And  so,  if  tor  any  other  reason 
recognized  by  Courts  of  Equilr,  as  a  ground  of  interference 
in  such  cases,  the  legal  title  has  passed  from  the  United 
States  to  one  party,  when,  in  equity  and  good  conscience, 
and  by  the  laws  which  Congress  nas  made  on  the  subject,  it 
ought  to  go  to  another,  'a  Court  of  Equity  will,'  in  the 
language  of  this  Court  in  the  case  of  Stark  vs.  StarrSy  just 
cited,  'convert  him  into  a  trustee  of  the  true  owner,  and 
compel  Jiim  to  convey  the  le^al  title.'  In  numerous  cases 
this  has  been  announced  to  oe  the  settled  doctrine  of  tibis 
Court  in  reference  to  the  action  of  the  Land  Office.  Lyth 
vs.  Arkansas,  22  Howard,  192;  Garland  vs.  Wynn,  20  Id.  8; 
Lindsey  vs.  Hatves,  2  Black,  559."    (13  WaU.  85.) 

After  stating  with  a  reference  to  cases  that  the  same 
doctrine  had  been  applied  in  Kentucky,  Virginia  and  Penn- 
sylvania, which  States  had  a  sj^stem  of  land  sales,  and  ihat 
several  of  the  Kentucky  cases  cited  had  come  to  the  United 
States  Supreme  Court,  where  the  principle  had  been 
uniformly  upheld,  the  learned  Judge  remarks  that:  '*It  is 
said  that  the  present  case  does  not  come  within  any  of  the 
adjudicated  cases  on  the  subject,  that  in  all  of  them  there 
has  been  some  element  of  fraud  or  mistake,  on  which  the 
cases  rested."    (13  Wall.  86.) 

We  think  it  proper  to  say  here  that  this  point  was  ur^ed 
and  this  concession  made  by  a  learned  lawyer  and  jurist. 
Judge  Lyman  Trumbidl  of  Illinois.  It  is  hardly  to  be  sup- 
posed that  so  eminent  a  lawyer  as  Judge  Trumbull  would 
have  made  such  concession  unless  it  was  in  conformiiry^  with 
the  acknowledged  adjudications  of  the  Courts,  or  it  was 
manifest  on  principle. 


650  The  Pagifio  Coast  Law  Journal. 

The  opinion  then  proceeds  in  relation  to  the  point  thns 
stated,  and  the  concession  of  the  advocate,  and  states  the 
rule  we  have  referred  to:  " Undoubtedly  there  has  been  in 
all  of  them  some  special  ground  for  the  exercise  of  the  equit- 
able jurisdiction,  for  this  Court  does  not  and  never  has 
asserted  that  all  the  matters  passed  upon  by  the  Land  Office 
are  open  to  review  in  the  Courts.  On  the  contrary,  it  is  fully 
conceded  that  when  those  officers  decide  controverted 
questions  of  fact,  in  the  absence  of  fraud,  or  impositions,  or 
mistake,  their  decision  on  those  questions  is  final,  except  as 
they  may  be  reversed  on  appeal  in  that  department.  But  we 
are  not  prepared  to  concede  that  when,  in  the  application  of 
the  facts  as  found  by  them,  they,  by  misconstruction  of  the 
law,  take  from  a  paity  that  to  which  he  has  acquired  a  legid 
right  under  the  sanction  of  those  laws,  the  Courts  are  with- 
out power  to  give  any  relief.*'    (13  Wall.  86.) 

It  will  thus  be  seen  that  the  learned  counsel  for  the  plaint- 
iff«  in  error,  and  the  able  and  distinguished  Court,  speaking 
through  Mr.  Justice  Miller,  concede  the  point  as  correct, 
laid  down  in  the  oi)inion  of  Department  2,  m  regard  to  fraud 
or  imposition  or  mistake  in  relation  to  controverted  questions 
of  fact,  and  cites  two  of  the  cases  referred  to  in  that  opinion, 
and  adds  another  from  2  Black.  The  case  of  Johnson  vs. 
Towaleu  turned  on  a  question  of  law,  held  to  be  improperly 
decided  by  the  Secretary  of  the  Literior  in  awardin^,the  land 
to  Johnson,  reversing  the  decisions  of  the  Begister  and 
Beceiver  and  the  Commissioner  of  the  General  Lwd  Office. 
It  is  stated  in  the  opinion  that  this  very  point  had  been 
decided  (that  the  Courts  would  correct  mistakes  of  law  by 
the  officers  of  the  Land  Department)  in  Minnesota  vs. 
Batchdder  (1  Wall.  109),  and  Silver  vs.  Ladd  (7  Id.  219), 
and  states  tiie  facts  in  Silver  vs.  Ladd  and  the  decision  of  the 
Court,  and  then  proceeds  as  to  the  respective  functions  of 
the  officers  of  the  Land  Department  and  the  Courts  as 
follows:  ''This  Court  has  at  all  times  been  careful  to 
guard  itself  against  an  invasion  of  the  functions  confided 
by  law  to  other  departments  of  the  Government,  and  in 
reference  to  the  proceedings  before  the  officers  intrusted  with 
the  charge  of  selling  the  public  land,  it  has  frequentiy  and 
firmly  refused  to  interfere  with  them  in  the  discharge  of  their 
duties,  either  by  mandamus  or  injunction,  so  long  as  the 
title  remained  in  the  United  States  and  the  matter  was  right- 
fully before  those  officers  for  decision.  On  the  otner 
hand  it  has  constantiy  asserted  the  richt  of  the  proper  Courts 
to  inquire,  after  tibe  titie  has  passed  from  the  Government^ 
and  the  question  became  one  of  private  right,  whether,  ao- 
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cording  to  the  established  rules  of  equity  and  the  Acts 
of  Congress  concerning  the  public  lands,  the  party  holding 
that  title  should  hold  absolutely  as  his  own,  or  as  trustee  for 
another.  And  we  are  satisfied  that  the  relations  thus  estab- 
lished between  the  Courts  and  the  Land  Department  are  not 
only  founded  on  a  just  view  of  the  duties  and  powers  of  each, 
but  are  essential  to  the  ends  of  justice  and  to  a  sound  ad- 
ministration of  the  law."    (13  Wall.  87.) 

The  opinion  then  continues  in  a  discussion  of  the 
particular  facts  of  the  case  before  the  Court,  and  affirms  the 
judgment  of  the  Court  below  in  favor  of  Towsley,  the  com- 
plainant, on  the  ground  that  an  error  or  mistake  in  law  had 
been  committed  by  the  Secretary  of  the  Interior  in  deciding 
in  favor  of  Johnson.  Johnson  was  thus  held  a  trustee  for 
Towsley,  and  ordered  to  convey  to  him.  Cliflford,  J.,  dis- 
sented, and  put  his  dissent  on  the  distinct  ground  that  the 
decision  of  tne  Land  Officers  was  final  "  except  in  cases  of 
fnmd  or  mistake  not  known  at  the  time  of  the  investigation  by 
the  Land  Department."  (13  WaU.  91.)  Davis,  J.,  took 
no  part  in  the  decision. 

It  will  thus  be  seen  that  all  the  Judges  but  one  partici- 
pated in  the  decision,  and  all  agreed  that  in  cases  of  frauds 
the  ordinary  Courts  of  justice  competent  to  try  such  ques- 
tions of  fraud,  had  jurisdiction.  The  only  difference  of 
opinion  was  as  to  decisions  on  questions  of  law. 

I  cannot  see  how  it  can  be  controverted  that  such  fraud  or 
imposition  or  mistake  relates  to  matters  of  fact.  If  that  is 
not  the  meaning  of  the  opinion  in  Johnson  vs.  Towsley ^  then 
a  neater  part  of  the  opinion  is  meaningless.  • 

This  rule  was  held  to  be  in  accord  with  the  judgments  of 
the  Court  in  cases  formerly  decided.  (13  Wall.  81,  85 — on 
latter  page  citing  three  cases.)  It  has  been  since  repeatedly 
adhered  to  by  the  same  Court  in  the  cases  following:  Sam^ 
mm  vs.  SmOey,  13  Wall.  91;  Warren  vs.  Van  Brunt,  19  Wall. 
653;  Shedey  vs.  Chiaan,  91  U.  S.  R.  330;  Moore  vs.  Bobbins^ 
96  U.  S.  Jft.  630;  Marquez  vs.  Frisbie,  101  U.  S.  R.  473.  In  re- 
lation  to  this  rule.  Field,  J.,  delivering  opinion  of  the  Court 
in  one  of  the  above  cited  cases,  says :  * '  If  the  matter  were  open 
for  our  consideration,  we  might  perhaps  doubt  as  to  the 
sufficiency  of  the  proofs  presented  oythe  heirs  of  Chartrand 
to  tiie  omcers  of  the  Land  Department  to  establish  a  right 
of  pre-emption  by  virtue  of  the  settlement  and  proceedings 
of  their  ancestor.  These  proofs  were,  however,  considered 
sufficient  by  the  Register  of  the  local  Land  Office,  by  the 
Commissioner  of  the  General  Land  Office  on  appeal  from 
tiie  Register,  and  by  the  Secretary  of  the  Interior  on  appeal 
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from  the  Commissioner.  There  is  no  evidence  of  any  fraud  or 
imposition  practiced  upon  them,  or  that  they  etred  in  the 
construction  of  any  law  applicable  to  the  case.  It  is  only 
contended  that  they  erred  in  their  deductions  from  the 
proofs  presented;   and  for  errors  of  that  kind,  where  the 

Parties  interested  Jwd  notice  of  the  pi^oceedings  before  the  Land 
)epa'i'tmentf  and  tvere  permitted  to  contest  the  same,  as  in  the 
present  case,  the  Courts  can  furnish  no  remedy.  The  offi- 
cers of  the  Land  Department  are  specially  designated  by 
law  to  receive,  consider  and  pass  upon  proofs  presented  with 
respect  to  settlements  upon  the  public  lands  with  a  view  to 
secure  rights  of  pre-emption.  If  they  err  in  the  construction 
of  the  law  applicable  to  any  case,  or  if  fraud  is  practiced 
*upon  them,  or  they  themselves  are  chargeable  with  fraudvkyrt 
practices,  their  rulings  may  be  reviewed  and  annulled  by  title 
Courts  when  a  controversy  arises  between  private  parties 
founded  upon  their  decisions;  but,  for  mere  errors  oi  judg- 
ment upon  the  weight  of  evidence  in  a  contested  case  before 
them,  tne  only  remedy  is  by  appeal  from  one  officer  to  an- 
other of  the  Department,"  and,  perhaps,  under  special  cir- 
cumstances, to  the  President.  It  maj  also  be,  and  probably 
is,  true  that  the  Courts  may  furnish,  in  proper  cases,  relief 
to  a  party  where  new  evidence  is  discovered,  which,  if  pos- 
sessed and  presented  at  the  time,  would  have  changed  the 
action  of  the  Land  Officers;  but,  except  in  such  cases,  the 
ruling  of  the  Department  on  disputed  questions  of  fact  made 
in  a  contested  case  must  be  taken,  when  that  ruling  is 
collaterally  assailed,  as  conclusive."  (91  U.  S.  E.  339-40.) 
'  This  w%s  said  in  regard  to  the  facts : — "  the  sufficiencjr  of 
the  proofs."  In  Warren  vs.  Van  Brunt  (opinion  by  Waite, 
C.  J.,  whole  Court  concurring),  the  rule  is  stated  witn  recard 
to  the  facts :  The  record  did  not  disclose  the  facts  found  by 
the  officers.  The  Court,  however,  considered  the  facts  as 
found  by  the  Court.  This  was  done,  no  doubt,  to  see 
whether  there  was  any  error  of  law  by  the  Court,  as  the 
Court  found  there  was  no  fraud  or  unfairness  or  misconduct. 
(19  Wall.  652-3.)  Moore  vs.  Bobbins  came  before  the  Court 
on  a  writ  of  error  to  the  Supreme  Court  of  Illinois.  That 
Court  held  the  decisions  of  me  Land  Department  conclusiTC 
on  the  Courts.  Their  judgment  was  reversed,  and  the  rule 
is  stated  as  appears  above.  It  is  expressly  stated  in  laying 
down  the  rule  that  "as  to  the  facts  on  which  their  decision 
is  based  (referring  to  the  decision  of  the  Land  Department) 
in  the  absence  of  fravd  or  mistake,  that  decision  is  con- 
clusive," etc. — which  is  no  doubt  the  same  as  saying  that 
where  there  is  fraitd  or  mistake  as  to  the  facts,  their  decision  is 
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not  conolusive.  It  is  further  stated  that  in  such  cases  Courts 
of  equity  have  ''jurisdiction  to  correct  mistakes,  io  relieve  agahist 
frauds  and  impositions,''  etc.  (96  U.  S.  R.  535.)  In  Marquee 
vs.  Frishie,  the  jurisdicfion  of  the  Court  was  admitted,  but  it 
was  decided  on  the  grounds  that  there  was  no  sufficient  alle- 
gation of  mistake  in  law  or  of  fraud  and  imposition.  The 
case  was  tried  in  the  Court  below  on  a  demurrer  to  the  com- 
plaint, which  was  sustained,  and  the  plaintiff  declining  to 
amend,  judgment  was  rendered  for  the  defendant.  The  cause 
came  before  the  United  States  Supreme  Court  on  writ  of  error 
to  the  Supreme  Court  of  this  State,  which  Court  had  affirmed 
the  judgment  thus  rendered  on  demurrer.  The  jurisdiction 
was  invoked  both  on  the  ground  of  mistake  in  law  and  fraud 
and  imposition  as  to  the  facts,  and  the  jurisdiction  of  the 
Court  was  admitted,  but  held  not  to  have  erred  in  refusing 
to  exercise  it,  on  account  of  th^  defects  in  the  averments  in 
the  complaint. 

The  cases  before  Johnson  vs.  Towsley  are  numerous :  Gom- 
egys  vs.  Vasse,  1  Pet.  212;  Lytle  vs.  State  of  Arkansas,  9  How. 
32®;  Cunningham  vs.  Ashley,  14  Id.  377;  Barnard  vs.  Ashley, 
18  Id.  44;  Garland  ys.  Wynn,  20  Id.  6;  Lytle  vs.  Arkansas, 
22  Id.  192;  Lindsey  vs.  Hau>es,  2  Black,  554;  O'Brien  vs. 
Perry,  1  Black,  139;  Minnesota  vs.  Batchdder,  1  Wall.  109; 
Stark  vs.  Starrs,  6  Id.  402;  Silver  vs.  Ladd,  7  Id.  219.  In 
the  opinion  of  Miller,  J.,  in  Johnson  vs.  Towsley,  it  is  twice 
expressly  or  by  implication  stated,  that  the  judgments  in 
these  cases  are  not  departed  from  in  the  ruling  in  that.  (13 
Wall.  81-«5.) 

We  have  cited  above  seventeen  cases  in  all  from  the  U.  S. 
Supreme  Court,  with  the  rulings  in  which  the  opinion  of  the 
Department  in  this  case  accor(&.  It  is  unnecessary  to  refer 
to  the  opinions  in  the  Circuit  Courts,  which  are  in  like  ac- 
cord. 

JSosmer  vs.  Wallace,  47  Cal.  461,  states  the  rule  as  above, 
and  cites  Johnson  vs.  Towsley.  The  rule  is  twice  stated  ap- 
provingly, in  the  opinion  of  the  Court — on  page  471,  and 
again  on  page  473.  The  same  rule  was  stated  as  law  in  Hess 
vs.  Bolinger,  48  Cal.  353,  and  in  Burrell  vs.  Haw,  Id.  225. 
In  BiUledge  vs.  Murphy,  51  Cal.  391,  the  Court  was  asked  to 
review  Hosmer  vs.  WaUace,  as  unsupported  by  reason  or  aa- 
thority,  and  in  conflict  with  Warren  vs.  Van  Brunt,  19  Wall. 
646.  The  Court  did  not  do  so,  stating  that  the  judgment 
must  be  affirmed  on  other  grounds,  saying:  '^  But  we  are  not 
to  be  understood  as  admitting  by  implication  the  incorrect- 
ness of  that  decision,  which  was  founded  on  the  authority  of 
Johnsm  vs.  Towsley,  51  Cal.  391." 
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In  DiUa  vs.  Bohali,  63  Cal.  710,  no  question  of  fraud  or 
imposition  was  inTolved,  but  a  mere  question  of  law.  The 
same  may  be  said  of  Potvers  vs.  LUh,  53  Cal.  712.  The  de- 
fendant's entry  (No.  304),  on  which  he  succeeded,  was  not 
attacked  for  fraud.  If  the  Court  intend  to  hold  in  the  two 
cases  last  cited,  that  the  decisions  of  the  Land  Department 
on  questions  of  fact,  where  they  are  properly  alleged  to  be 
false  and  fraudulent,  and  to  have  imposed  on  the  officers  of 
that  Department  in  making  their  decisions,  are  not  subject 
to  review  by  the  Courts,  they  are  opposed  to  the  rulings  in 
Hornier  vs.  Wallace,  and  Hesse  vs.  Bolinger,  and  the  numer- 
ous decisions  of  the  U.  S.  Supreme  Court  above  cited.  This 
I  do  not  think  they  intended  to  do. 

In  the  complaint  in  this  case  the  defendant  alleges  fraud 
and  imposition  upon  the  officers  of  the  Land  Department  by 
the  parties  under  whom  the  .plaintiff  claims,  and  makes  all 
other  necessary  averments  to  make  out  his  case.  They  are 
fully  stated  in  the  opinion  of  the  Department,  and  it  is  un- 
necessary to  repeat  tnem  here.  Does  he  not  also  allege  an 
error  in  law  by  the  same  officers,  in  setting  out  that  the  land 
was  within  the  limits  of  a  Mexican  grant  when  HoUings- 
worth's  settlement  was  made,  and  that  the  land  was  not  then 
subject  to  pre-emption,  and  was  not  so  subject  until  the 
final  survey  of  the  grant  was  approved  in  1866  ?  It  may  be 
added  here  that  the  demurrer  to  the  amended  answer  and 
cross-complaint  was  overruled. 

The  cross-complaint  shows  clearly  that  the  defendant  is 
in  equity  entitled  to  a  conveyance  ^om  the  plaintiff.  The 
error  of  the  Court  below  was  in  not  allowing  him  to  estab- 
lish the  averments  of  the  cross-complaint.  The  offers  to 
Srove  the  alle^tions  were  competent  under  the  pleadings, 
'hey  were  excluded,  and  those  rulings  are  the  errors  as- 
signed. To  hold  that  because  a  contest  was  pending  between 
other  parties  for  the  land,  and  therefore  the  aef endiuit  should 
not  be  allowed  to  bring  lus  case  before  the  proper  officers, 
would  be  as  reasonable  as  to  sustain  the  action  of  a  Court, 
who  had  held  that  a  party  could  not  sue  to  recover  a  tract  oif 
land  on  the  ground  that  an  action  was  tlien  pending  in  (he 
Court  between  other  parties  for  the  same  lana. 

The  Reffister  and  Beceiver  refused  to  allow  the  defendant 
to  file  his  declaratory  statement  and  make  proof  and  payment 
(all  of  which  he  offered  to  do),  on  the  ground  ''that  the 
rules  of  the  Land  Department  at  that  time  reauired  that  no 
such  statement  should  be  filed  or  received  after  the  com- 
mencement of  a  contest  between  other  parties  for  the  same 
land,"  and  there  was  then  pending   in   the   Land  Office 
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such  a  contest  in  which  the  testimony  had  been  partly 
taken. 

It  is  not  contended  that  the  defendant  did  not  have  aright 
to  file  his  statement,  except  for  the  reason  just  above  stated. 
He  did,  in  fact,  bring  himself  within  the  law.  (See  Act  of 
Congress,  of  1841,  in  relation  to  pre-emptions,  6  U.  S.  Stats., 
^  10,  11,  12,  13,  14,  16,  and  Act  of  1853,  extending  the  pro- 
visions of  this  Act  in  relation  to  pre-emptions  to  State  of 
California.) 

The  tenth  section  of  the  Act  of  September  4,  1841,  pro- 
vides that  from  and  after  the  passage  of  that  Act,  that  such 
a  person  as  the  plaintiff  is  admitted  to  be,  who  has  made  a 
settlement  on  the  public  lands,  which  have  been  surveyed, 
and  who  shall  innabit  and  improve  the  same  and  erect  a 
dwelling-house  thereon,  is  autliorized  to  enter  with  the 
Begister  of  the  proper  Land  Office  by  legal  subdivisions  any 
number  of  acres  not  exceeding  one  hundred  and  sixty.  The 
provisions  of  the  twelfth  section  will  be  found  below  in  this 
opinion,  and  need  not  be  inserted  here.  The  thirteenth  sec- 
tion prescribes  an  oath  to  be  taken  by  a  person  claiming  the 
benefit  of  the  Act,  to  the  effect  that  he  has  never  had  the 
benefit  of  any  right  of  pre-emption  under  the  Act,  that  he  is 
not  the  owner  of  three  hundred  and  twenty  acres  of  land  in 
any  State  or  Territory,  ete.  This  oatii  is  admitted  to  have 
been  taken.  No  question  is  made  concerning  it,  and  there- 
fore no  further  reference  need  be  made  to  it.  By  the  fifteenth 
section  of  the  same  Act,  it  is  provided  that  whenever  any 
person  shall  settle  and  improve  a  tract  of  land,  subf'eci  at  the 
time  of  settlement  to  private  entry y  and  shall'  intend  to  purchase 
the  same  under  the  provisions  of  this  Act,  such  person  shall 
within  thirty  days  next  after  the  date  of  such  settlement  file 
with  the  Eegister  of  the  proper  Land  District  a  written  state- 
ment describing  the  land  settled  on,  and  declaring  his  inten- 
tion to  claim  the  same  under  the  provisions  of  this  Act,  and 
shall  where  such  settlement  is  made,  after  the  passage  of  the 
Act,  within  twelve  months  after  the  date  of  such  settlement, 
make  the  proof,  affidavit  and  payment  required  by  the  Act, 
and  if  he  fails  to  file  the  statement  referred  to  or  make  proof 
and  payment  within  the  time  prescribed  as  to  each,  the  tract 
of  land  so  settled  on  and  improved  shall  be  subject  to  the 
entry  of  any  other  purchaser. 

Where  the  settiement  is  on  land  not  subject  to  private  en- 
try, the  declaratory  statement  is  required  by  the  mth  section 
of  the  Act  of  March  3,  1843  (see  5  U.  S.  Stats,  at  Large), 
within  three  months  from  the  time  of  settlement,  where  such 
settiement  is  made  after  the  passage  of  the  Act.     (See  on 


656  Thb  Pacifio  Coast  Law  Joubnal. 

Construction  of  the  Acts  of  Congress  on  this  point,  JoJmaon 
vs.  Ibwsley,  13  WaU.  88-9.) 

These  sections  are  referred  to,  to  show  that  the  right  to 
enter  is  personal  to  the  settler  (tenth  section),  as  is  the  right 
to  make  proof  (twelfth  section),  and  the  right  to  file  the  de- 
claratory statement  (Section  15).  The  twelfth  section  re- 
quires expressly  that  prior  to  any  entries  being  made  under 
and  by  virtue  of  tiie  provisions  of  this  Act,  proof  of  the  set- 
tlement and  improvement  thereby  required  shall  be  made, 
etc.  Here  the  settler  is  required  to  make  proof,  and  by  the 
fifteenth  section  to  make  it  within  twelve  montiis  after  set- 
tlement. Can  any  officer,  whether  Be^ster  or  Beceiver,  or 
Commissioner  or  Secretary  of  the  Interior,  make  any  rule  or 
regulation  which  would  debar  a  settler  of  a  right  thus  vested 
in  nim  by  Act  of  Congress  ?  Would  not  such  a  rule  or  reg- 
ulation be  repugnant  to  the  Acts  of  Congress  above  men- 
tioned ?  The  mere  statement  of  the  question  furnishes  the 
answer,  and  demonstrates  that  such  rule  or  regulation  would 
be  of  no  force. 

It  would  be  surprising  to  find  in  the  state  of  the  law  as  above 
set  forth,  that  any  officer  of  the  United  States  was  invested 
with  a  jpower  to  deny  a  party  a  heaidng  upon  a  claim  pre- 
sented by  him,  as  prescribed  by  congressional  enactment 
After  a  hearing,  sucn  officer  might  decide  adversely  to  the 
claim  set  up,  but  certainly  he  could  not  deny  a  hearing.  This 
has  been  done  here,  and  it  is  sanctioned  by  the  judgment  of 
this  Court.  There  is  a  limitation  of  the  power  to  make  rules 
and  regulations,  defined  in  the  Acts  of  Congress.  The  power 
comes  primarily  from  the  twelfth  section  of  the  Stai^te  of 
1841,  in  relation  to  pre-emption  rights  (see  5  U.  S.  Statutes 
at  Large,  456;  Lester's  Land  Laws,  62),  which  is  in  these 
words:  **  That  prior  to  any  entries  being  made  under  and  by 
virtue  of  the  provisions  of  this  Act,  proof  of  the  settlement 
and  improvement  thereby  required  shall  be  made  to  the  sat- 
isfaction of  the  Begister  and  Beceiver  of  the  Land  District 
in  which  such  lands  may  .lie,  agreeably  to  such  rules  as  may 
be  prescribed  by  the  ^cretary  of  the  Treasury,  who  shau 
each  be  entitled  to  receive  fifty  cents  from  each  applicant, 
for  his  services,  to  be  rendered  as  aforesaid,  and  all  assign- 
ments and  transfers  of  the  right  hereby  secured,  prior  to  the 
issuing  of  the  patent,  shall  be  null  and  void." 

By  tJie  Act  of  Congress  of  March  3,  1849,  establishing  the 
Home  Department  (Interior),  the  duties  then  discharged  by 
the  Secretary  of  the  Treasury  in  relation  to  the  Genem 
Land  Office  were  assigned  to  the  Secretary  of  the  In- 
terior.    (See  Section  3  of  this  Act,  Lester's  Lcuid  Laws,  151.) 
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The  rules  and  regulations  referred  to  in  the  Act  of  1841 
^Section  12),  were  after  the  passage  of  the  Act  of  1849, 
framed  by  the  Secretaryof  the  Interior,  instead  of  the  Secre- 
tary of  the  Treasury.  Though  in  fact  framed  by  the  Com- 
missioner of  the  General  Land  Office,  they  are  in  law  framed 
by  the  Secretary  of  the  Interior,  as  tiiey  are  made  in  his  de- 
partment and  under  his  supervision. 

By  the  Act  of  July  4,  1836,  it  was  provided  (see  S^c.  1 
of  Act,  6  U.  S.  Stat,  at  Large,  107),  that  from  and  after  the 
passage  of  that  Act,  the  executive  duties  now  prescribed,  or 
which  hereafter  may  be  prescribed  by  law,  appertaining 
to  the  surveying  and  sale  of  the  public  lands  of  tne  United 
States,  or  in  any  wise  respecting  such  lands,  and  also  such 
as  relate  to  private  claims  of  land,  and  the  issuing  of  patents 
for  all  grants  of  land  under  the  authority  of  the  United 
States,  snail  be  subject  to  the  supervision  and  control  of  the 
Commissioner  of  the  General  Land  Office,  under  the  direc- 
tion of  the  President  of  the  United  States.  The  Act  of  1849, 
above  referred  to,  substituting  the  Secretary  of  the  Interior 
in  place  of  the  Secretary  of  the  Treasury,  in  all  matters  con- 
nected with  the  Federal  Land  Deparment,  gave  the  former 
officer  a  supervision  and  control  over  the  Commissioner 
above  mentioned — the  Secretary  being  under  the  supervision 
and  control  of  the  President. 

But  the  limitation  in  the  twelfth  section  of  the  Act  of  1841, 
as  to  the  rules  applied  to  all  of  the  officers  above  named, 
whether  Commissioner  of  Secretary  or  President,  and  this 
must  be  so,  since  the  whole  power  as  to  the  public  lands  is 
in  Congress,  and  it  alone  is  vested  with  authority  to  make 
all  needful  rules  and  regulations  concerning  them.  (Const. 
U.  8.  Art.  4,  Sec.  3;  Parker  vs.  Duff,  47  Oal.  561-2  e^«cg., 
and  cases  cited;  WUcox  vs.  Jackson,  13  Pet.  516;  U,  8.  vs. 
Fi^eraJd,  15  Id.  421;  i^Hsfcie  vs.  WhUney,  9  Wall.  192.) 

Tne  language  of  the  provision  of  the  Constitution  of  the 
United  States  referred  to  is  this :  ''  The  Congress  shall  have 
power  to  dispose  of  and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  properiy  belonging 
to  the  United  States." 

Now  what  is  the  authoriiy  given  by  Congress  ?  It  is  com- 
prised in  the  words  used  in  the  twelfth  section  of  the  Act  of 
1841,  above  cited,  ''that  prior  to  any  entries  being  made 
under  and  by  virtue  of  the  provisions  of  this  Act,  proof  of 
the  settlement  and  improvement,"  etc.,  "shall  be  made 
to  the  satisfaction  of  the  Eegister  and  Receiver,  *  *  * 
agreeable  to  such  rules  as  shall  be  prescribed''  by  the 
Secretary  of  the  Interior.    The  section  then  proceeds  to  fix 
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the  compensation  to  the  Begister  and  Beceiver  for  the  ser- 
vices rendered  in  regard  to  such  proof. 

The  limitation  referred  to  in  regard  to  such  roles  and  reg- 
ulations to  be  prescribed,  is  as  to  the  proof,  not  to  the 
refusal  to  allow  such  proof.  The  proof  is  to  be  made  under 
such  rules  and  regvlcUians,  and  nowhere  is  any  officer  of  the 
United  States  authorized  to  make  rules  denying  a  party  the 
right  to  make  such  proof  prior  to  the  entry  of  the  land.  As 
was  said  by  Attorney-General  Butler  on  this  subject,  "  The 
Commissioner  is  merely  to  prescribe  rules  conformable  to 
which  the  proof  is  to  be  made;  the  proof  itself  is  indispeM- 
able,'^  (8  Opinions  of  Attorneys-General,  page  127.)  It 
may  be  that  such  rules  and  regulations  may  oe  made  disal- 
lowing such  proof  after  an  entery  has  been  regularly  made. 
But  tms  is  not  before  us,  as  the  application  here  was  made 
before  any  entry  was  made  or  could  be  made. 

The  rules  and  regulations  having  to  be  made  as  to  the 

?roof ,  it  does  not  apply  to  filing  the  declaratory  statement 
'his  statement  is  filed  under  a  right  allowed  by  the  Ads  of 
Congress,  and  no  officer  is  authorized  to  decline  to  receive  ii 
at  any  rate  before  entry.     The  right  to  file  such  statement  is 

g'ven  by  the  acts  referred  to,  and  the  officers  of  the  Land 
epartment  could  no  more  refuse  to  receive  it  than  the 
Board  of  Commissioners  could  refuse  to  receive  a  claim  for 
a  grant  from  the  Mexican  authorities  under  the  Act  of  1861, 
when  presented  within  the  period  fixed  by  law.  In  fact  fie 
declaratory  statement  is  but  the  filing  of  a  claim.  It  deter- 
mines nothing,  and  is  of  no  avail  until  established  by  the 
proof  required  by  law. 

If  then,  a  party  has  a  right  to  file  his  claim,  he  has  a  right 
to  make  proof.  The  one  is  a  consequence  of  the  other.  It  is 
a  matter  of  no  consequence  that  other  parties  have  com- 
menced to  make  proof.  The  authority  given  by  the  twelfth 
section  of  the  Act  of  1841,  applies  to  each  person  who  pre- 
sents his  claim.  That  person  has  such  right.  It  is  given  to 
him  by  law.  To  hold  that  this  right  is  cut  off  or  can  be  cut 
off  by  a  rule  that  the  claim  cannot  be  presented  or  proof 
made  after  some  evidence  has  been  taken  in  a  contest 
between  other  parties,  is  in  derogation  of  the  Acts  of 
Congress,  and  is  a  denial  of  a  right  given  by  such  Acts. 
Such  ruling  concedes  to  the  officers  the  right  to  dispense 
with  the  law;  in  other  words  to  le^slate.  This  power  can- 
not be  exercised  by  officers  of  the  Executive  Department. 

The  officers  of  the  Land  Department  are  nowhere  allowed 
to  deny  a  party  the  right  to  present  his  claim.  These  rules 
only  refer  to  the  proof,  and  not  to  the  presentation  of  the 
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claim.  Nor  can  they  refuse  to  receive  the  proof.  They  can 
make  rules,  etc.,  as  to  the  proof  offered,  but  this  power  does 
not  include  the  right  to  deny  to  a  claimant  the  opportuniiy 
of  offering  it. 

The  setner  upon  public  land,  complying  with  the  conditions 
of  the  law;  has  a  right  to  file  his  declaratory  statement  until 
an  entry  has  been  made.  (See  opinion  of  Attorney-General 
Mason,  1  Lester's  Land  Laws,  etc.,  380;  of  Secretary  of  the 
Literior,  Id.,  395,  407,  416,  417.)  In  Damds  vs.  JOiggs,  the 
Acting  Secretary  held  that  the  law  allowed  a  pre-emption 
claimant  thiriy  days  from  the  date  of  his  settlement  to  file 
for  offered  land,  and  three  months  for  imoffered  land,  and  no 
entry  thereof,  before  his  application  to  file,  if  within  the 
legal  time,  will  debar  him  of  his  right.  (1  Lester's  Land 
Laws,  418-19.) 

The  offdf  to  file  the  declaratory  statement,  pay  all  fees  and 
make  proffer  of  payment,  as  was  done  by  defendant,  placed 
him  in  a  condition  to  demand  his  rights  here  under  the  law. 
This  is  sustained  by  the  decision  of  the  Supreme  Court  of 
tiie  United  States  in  Lytie  vs.  State  of  Arkansas,  9  How. 
333;  and  the  YosemUe  VaOey  Case,  16  Wall.  91.  The  rule 
is  thus  stated:  ''  It  is  a  well  established  principle  that  where 
an  individual  in  the  prosecution  of  a  right  does  everything 
which  the  law  requires  him  to  do,  and  he  fails  to  attain  his 
right  by  the  misconduct  or  neglect  of  a  public  officer,  the  law 
wOl  protect  him."  In  this  case  the  pre-emption  right  of 
Glojes  having  been  proved,  and  an  offer  to  pay  the  money 
for  the  land  claimed  oy  him,  under  the  Act  of  lo30,  nothing 
more  could  be  done  by  him,  and  nothing  more  could  be  re- 
quired of  him  under  that  act.  And  subsequently,  when  he 
paid  the  money  to  the  Beceiver,  under  subsequent  acts,  the 
surveys  being  returned,  he  could  do  nothing  more  then  to 
offer  to  enter  the  land,  which  the  Begister  would  not  permit 
him  to  do.  This  claim  for  pre-emption  stands  before  us  in 
a  light  not  less  favorable  than  it  would  if  Cloves  or  his  rep- 
resentatives had  been  permitted  by  the  land  officers  to  ao 
what  in  this  lespect  was  offered  to  be  done."  (9  How.  U.  S. 
333.) 

Field,  Justice,  in  the  Yoaemite  Case,  commenting  on  what 
is  above  cited,  said:  "There  is  no  question  aoout  the 
correctness  of  the  doctrine  here  announced;  it  is  only  a 
familiar  principle  which  is  stated,  that  where  one  offers  to 
do  everytning  upon  which  the  acquisition  of  a  right  depends, 
and  is  prevented  by  fault  of  the  other  side,  his  right  shall 
not  be  lost  by  his  failure."    (15  Wall.  91.) 

It  is  but  an  application  of  the  principle  embodied  in  the 
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maxim  that  equity  considers  that  as  done  which  ought  to 
have  been  done. 

The  just  interpretation  of  this  rule  is  that  when  a  person* 
has  done  all  in  his  power  to  obtain  what  he  is  entitled  to, 
and  he  is  defeated  by  the  wrong  or  neglect  of  a  public  officer, 
he  is  considered  as  holding  uie  same  position  to  have  hia 
rights  determined  as  if  all  had  been  done.  (Story's  Eq.  Jnr., 
sec.  64,  g.) 

The  defendant  does  not  seek  here  to  enter  the  land,  but 
asks  to  be  permitted  to  show  that  another  person  has  by 
fraud  and  imposition  been  allowed  to  enter  it,  and  has  pro- 
cured that  which  he  ought  to  haye.  He  therefore  asks  the 
plaintiff  be  held  a  trustee  for  him,  and  be  compelled  to  con- 
vey to  him  the  title  which  he  has  thus  unjustly  acquired. 
It  is  no  answer  to  the  application  of  the  defendant  to  the 
courts  that  he  has  never  made  any  proof  in  the  Land  Office 
of  his  right  to  enter  the  land.  He  could  not  make  any,  he 
was  illegally  deprived  of  his  right  to  make  proof .  For  that 
reason  he  applies  to  a  Court  of  Equity.  Tnis  very  circum- 
stance gives  nim  standins  in  Court.  On  this  very  point,  in 
Johnson  vs.  Ibtvsley,  this  XsLnguage  is  used  as  to  the  rulings  of 
the  Supreme  Court  of  the  United  States:  ''It  has  constantly 
asserted  the  right  of  the  proper  courts  to  inquire,  after  the 
title  has  passed  from  the  Government,  and  the  question  be- 
come one  of  private  right,  whether,  according  to  the  estab- 
lished rules  of  equiiy  and  the  Acts  of  Congress  concerning  the 
Imblic  lands,  the  party  holding  that  title  should  hold  aoso- 
utely  as  his  own,  or  as  trustee  for  another."  (13  Wall.  87.) 
The  same  doctrine  is  laid  down  in  Shepley  vs.  Couxin,  and 
Moore  vs.  Bobbins,  above  referred  to.    If  the  courts  have  no 

{ Jurisdiction  in  such  a  case  as  this,  where  the  defendant  has 
Lad  no  hearing  at  all,  where  is  his  remedy?  If  the  allega- 
tions of  his  complaint  are  true,  he  is  entitled  to  the  land. 
He  has  had  no  hearing  in  the  Land  Office.  If  it  is  held  that 
he  has  none  in  the  courts,  what  remedy  has  he?  The  courts 
have  no  right  to  interfere  while  the  matter  is  before  tiie 
officers  of  the  Land  Department,  and  those  officers  are  dis- 
charging their  duties,  in  any  way  whatever,  so  long  as  the 
title  remains  in  the  United  States.  But  when  the  title  has 
passed  from  the  Government,  the  aid  of  courts  can  be 
invoked,  as  we  have  above  pointed  out.  (13  Wall.  87.) 
The  defendant  has  sought  his  remedy  in  the  proper  quarter 
by  seeking  redress  from  the  courts.  If  he  is  denied  a  hear- 
ing in  the  courts,  his  cause  is  decided  against  him  without 
any  hearing  at  all. 
The  case  imder  consideration  is  the  same  as  that  presented 
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in  HcUingshead  vs.  Simms,  51  Cal.  159.  In  that  case  the 
Register  and  Beceiver  refused  to  allow  Simms  to  file  his 
declaratoiT  statement  because  tiie  land  had  been  certified 
over  to  the  State.  Simms  made  no  proof  in  the  Land 
Office.      The    grantor    of   Hollingshead   had    procured    a 

efctent  from  the  State  to  which  the  land  has  been  listed  as 
niversiiy  land.  This  Court  reversed  the  judgment  of  the 
Court  below  and  ordered  a  conveyance  to  be  made  by 
Hollingshead  to  Simms,  on  the  ground  that  b^  fraud  and 
perjury  Simms  had  been  deprived  of  that  to  which  he  was 
in  equity  entitled.  It  does  not  appear  that  it  ever  occurred 
to  counsel  or  Court  that  Simms  must  adduce  proof  of  some 
kind  before  the  Land  Officers,  and  that  in  case  he  did  not 
the  courts  could  afford  him  no  relief. 

In  this  case,  where  the  defendant  has  done  all  that  was  in 
his  power  to  do,  this  Court  holds  that  he  is  bound  bv  a 
determination,  where  he  was  not  a  party  and  not  allowed  to 
be  a  party,  nor  in  privity  with  either  party.  His  claim  is 
not  investigated,  and  though  he  may  have  the  title,  his 
rights  are  determined  adversely  to  him  without  a  hearing. 
In  reality  it  is  held  that  though  he  may  have  the  better 
right  to  the  land  in  question,  and  has  done  all  he  could  to 
assert  it,  he  is  concluded  without  any  hearing  whatever  by 
any  tribunal. 

The  proceedings  before  the  Land  Department  were 
entirely  6sxjxi7*^6,  and  therefore  the  authorities  above  cited 
apply  with  the  greater  force.  The  defendant  was  not  heard 
at  ail.  The  determination  of  the  Land  Officers  cannot, 
therefore  be  held  in  any  way  conclusive  as  to  the  rights  of 
the  defendant.  There  is  no  determination  binding  on  de- 
fendant on  any  question  of  fact  or  law.  Though  the  officers 
referred  to  did  hold  in  the  Case  before  them  that  the  land  in 
controversy  was  at  the  time  (1863)  of  the  alleged  settlement 
of  HoUingsworth  public  land  and  not  a  part  of  the  Bancho 
liSguna  de  Merced,  this  determination  was  had  in  the 
absence  of  the  defendant,  and  should  not  be  regarded  as  in 
ilie  least  affecting  him.  If  the  land  sued  for  was  in  1853  a 
part  of  the  Bancho  Laguna  de  Merced,  T«hen  the  settlement 
of  HoUingsworth  was  alleged  and  is  found  to  have  been 
made,  as  the  claim  for  it  was  then  pending  before  the  tri- 
bunals of  the  United  States  for  adjudication,  it  was  not  sub- 
ject to  pre-emption,  and  the  heirs  of  HoUingsworth  could 
derive  no  benefit  from  such  settlement.  (TrenouthYB.  San 
Francisco,  100  U.  S,  Eep.  251;  Page  vs.  Fowler,  87  Cal.  105.) 

For  the  foregoing  reasons  I  am  of  opinion  that  the  Court 
below  erred  in  excluding  the  testimony  offered  as  to  the 
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Bancbo  Lagana  de  Merced,  and  the  offer  to  make  proof  bj 
Ejiowles  that  Hollingsworth  neyer  made  apj  settlement  on 
the  land  in  question;  that  the  conclusions  reached  by  De- 
partment No.  2  are  correct,  and  that  the  judgment  should  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

Thornton,  J. 

In  Bane. 


[Filed  December  6,  1880.] 

No.  7254, 
M.  CLUNIE,  PETmoNEB, 

TS. 

J.  F.  SULLIVAN,  Judge  op  the  Supebiob  Coubt  op  thb 
City  and  County  op  San  Francisco,  Department  No.  2. 


POWEB  OF   SXTPEBZOB  GOUBT  TO  IlCPOBB  Tb^ICB  AS  COMDITION  OF  j 

A  Superior  Court  may  impose  terms  as  a  condition  to  allowing  tm 
amendment;  and  its  discretion  in  this  respect  'will  not  be  intecfeied 
with  by  mandamus. 
Pboyince  of  Mahdahus.    The  writ  of  mandamus  is  not  intended  to  oontiol 
discretion,  but  simply  to  command  the  performance  of  duty. 

Application  to  the  Supreme  Court. 

A.  H.  Toumsend  and  Delos  Lake,  for  petitioner. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

Application  for  a  writ  of  mandate.  The  answer  on  whidi 
this  application  was  heard  sets  forth  the  following  facts: 

On  tne  twenty-third  day  of  October,  1879,  an  action  was 
duhr  commenced  in  the  Twelfth  Distnct  Court  for  the  Citf 
and  County  of  San  Francisco,  b^  the  plaintiff,  for  the  reoo^ 
erj  of  money  and  damages  against  Cadman  and  Gibson  as 
partners  imder  the  firm  name  of  H.  Keller  &  Co.  On  the 
fourteenth  of  Noyember,  1879,  Cadman  and  Gibson  demuned 
to  the  complaint.  That  thereidPter  the  cause  was  duly  assigned 
to  Department  N9.  2,  of  the  Superior  Court  of  the  said  dij 
and  county,  the  respondent  herein,  fpr  hearing  and  its  de- 
termination. On  the  twentieth  of  February,  1880,  the  de- 
murrer was  ai^ed  and  submitted  to  the  Court  for  decisii»i 
and  was  sustained.  The  plaintiff,  on  the  twenty-fourth  of 
February,  1880,  applied  to  the  same  Court  eac^r^e  and  ob- 
tained an  order  dismissing  defendant  Gibson  from  the  action 
and  giying  plaintiff  leaye  to  file  an  amended  complaint  sub- 
stituting M.  H.  Fay  as  defendant  therein  in  place  of  Gibson. 
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No  terms  were  imposed  by  the  above  order  of  amendment. 
On  the  twenty-sixtn  of  Febroary,  1880,  the  defendant  moved 
ihe  Conrt  to  vacate  the  order  just  mentioned.  On  this  mo- 
tion the  Conrt  made  an  order  modifj^in^  and  amending  the  or- 
der of  amendment,  requiring  the  plaintiff,  as  terms  conditional 
thereto,  to  file  an  undertaking  in  the  sum  of  $100,  for  pay- 
ment of  all  costs  that  might  be  awarded  against  said  plaintiff 
in  the  action,  and  staying  all  proceedings  nntil  this  under- 
taking was  filed.  This  was  done,  as  is  alleged  in  the  answer, 
under  the  power  conferred  by  Section  473,  C.  C.  P.,  and  in 
which  it  is  contended  the  Court  did  not  abuse  its  discretion. 

The  writ-is  asked  for  in  this  cause  to  compel  the  Court  be- 
low to  proceed  with  the  trial  of  the  cause,  though  its  order 
in  regard  to  the  undertaking  has  been  disregarded. 

The  facts  on  which  the  Court  made  the  order  do  not  fur- 
ther appear  than  as  above  stated.  What  particidar  consider- 
ations induced  the  Court  to  make  it,  are  not  unfolded  to  us. 
Bnt  we  cannot  see  that  the  Court  in  making  it  exceeded  the 
power  with  which  it  was  vested  by  the  section  of  the  Code 
of  GivU  Procedure  above  referred  to,  nor  that  it  exceeded  its 
discretion.     (Tormey  vs.  Pierce,  49  Cal.  308.) 

"Sot  is  the  objection  that  the  order  was  made  subsequently 
to  the  order  allowing  the  amendment  of  any  avail.  The  order 
of  amendment  was  interlocutory,  under  the  control  of  the 
CSourt,  and  might  have  been  modified  by  the  Court  of  its  own 
motion. 

If  the  Court  abused  its  discretion,  a  mode  of  correcting  it 
is  provided  by  law,  to  which  a  party  a^rieved  can  resort. 
The  writ  asked  for  does  not  control  discretion;  it  simply 
commands  the  performance  of  duty.  (Draper  vs.  Noteware, 
7  Cal.  276;  Magee  vs.  Calaveras  Co.,  10  Id.  376.) 

It  is  urged  that  the  plaintiff  had  a  right  to  proceed  to  trial 
against  Cadman.  This  he  might  have  done  oy  declining  to 
avail  himself  of  the  order  to  amend.  The  particular  order 
made  in  the  cause  is  unusual,  but  we  cannot  say -that  the 
Court  did  not  have  the  power  to  make  it.  The  lower  Courts 
in  the  administration  of  justice  are  properly  invested  witik 
antiiority  to  impose  terms.  Such  authority  is  frequently  and 
wisely  used.  These  Courts  would  be  harmfully  trammelled 
in  the  exercise  of  their  jurisdiction,  were  their  action  in  such 
regBurd  liable  to  be  reviewed  and  controlled  in  such  a  pro- 
ceeding as  this.  It  is  better  that  a  parly  injured  should  be 
1^  to  the  ordinary  mode  provided  by  law  for  the  correction 
of  errors,  than  that  an  authority  should  be  exercised  by  this 
Court  which  may  and  will  result  in  injurious  delay  in  the 
proceedings  of  the  Superior  Courts. 
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On  the  argument  reference  was  made  to  Section  1036  G.  C. 
P.,  in  relation  to  securii^  for  costs  and  charges,  where  the 
plaintiff  in  the  action  resides  out  of  the  State  or  is  a  forekn 
corporation,  and  it  was  contended  that  in  such  case  om^ 
could  an  undertaking  be  required  on  the  principle,  exjyresm 
unius,  eocdvsio  aUerius.  The  principle  insisted  on  has  no 
application  here.  In  the  case  mentioned  in  this  section,  tlie 
Court  has  nothing  to  do  with  requiring  the  security  to  be 
given.  The  statute  invests  the  defendant  with  the  right  to 
have  it,  and  the  Court  cannot  against  his  will  deprive  him 
of  it. 

In  this  cause,  the  plaintiff  has  failed  to  show  any  right  to 
the  writ  asked  for,  and  therefore  it  is  denied  and  the  pro- 
ceeding is  dismissed,  the  order  for  which  is  to  be  entered 
accordingly. 

We  concur:  Moiiison,  C.  J.,  McEinstry,  J.,  McEee,  J. 


Department  No.  2. 


[Filed  November  20,  1880.] 

No.  7155. 

A.  E.  MENKE  et  al.,  Appellants, 

vs. 

FBANK  MILLEE,  Eespondent. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Sacramento  Counfy. 

The  defendant  was  an  assignee  for  the  benefit  of  the 
creditors  of  Anton  Menke.  As  such  he  collected,  received, 
and  disbursed  about  112,000.  He  received  enough  to  pay 
all  claims  of  creditors  and  expenses  and  $600  besides.  Ti^ 
$600  he  refused  to  pay  over,  claiming  it  as  compensation  for 
his  services.  This  suit  was  brought  to  compel  him  to  account 
for  it. 

J.  H.  McKune,  and  W.  F.  George^  for  Appellants. 
Freeman  &  BaieSy  for  Eespondent. 

Bv  the  Court: 

The  Court  below  did  not  err  in  the  judgment  appealed 
from  in  allowing  the  defendant  $600  as  commissions. 

Its  ruling  was  in  accordance  with  law,  whether  tested  by 
the  provisions  of  Section  3274,  or  3471,  of  the  Civil  Code. 
There  is  no  error  in  the  transcript,  and  the  judgment  w 
affirmed. 
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Department  No.  1. 


[Filed  November  26,  1880.] 

No.  6718. 

JAMES  McCOED  and  FEANK  MALONE,  Eespondents, 

TS. 

HENEY  W.  SEALE,  Appellant. 

lN]>ZTiDnAL  Glahib  to  Fabtnebship  Debt — Yabiance  between  Allegation 
AND  Pboof.  Pf oof  of  a  debt  dne  to  two  persons  as  partners  does  not 
Bnstain  an  allegation  that  it  is  due  to  them  as  individuals. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Clara  County. 

F.  E.  Spencer,  for  Appellant. 
D.  M,  Delriias,  for  Eespondents. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

This  was  an  action  to  recover  the  sum  of  $1500,  the  price 
of  a  brown  mare  alleged  to  have  been  sold  and  delivered  by 
the  plaintiffs  to  the  defendant,  and  for  which  the  defendant 
promised  to  pay  on  demand,  but  on  demand  being  made,  he 
refused,  and  hence  the  action. 

In  the  title  of  the  action  the  plainti&  sue  in  their  indi- 
vidual capacities,  and  in  the  body  of  the  complaint  it  is 
averred  that  the^  are  co-partners,  so  that  it  is  uncertain  in  what 
capacity  the  plaintiffs  intended  to  sue,  or  whether  the  cause 
of  action  stated  in  their  complaint  is  on  an  individual,  or  on  a 
partnership  contract.  This  uncertainty  pervaded  the  trial 
of .  the  issues  made  by  the  pleadings,  and  culminated  in  a 
substantial  variance  between  the  proofs  and  the.  allegations 
of  the  complaint. 

The  answer  contained  a  general  denial,  and  a  separate 
defense  of  a  partnership  existing  between  the  plaintiffis  under 
the  firm  name  of  McCord  &  Malone,  at  the  time  of  tiie 
alleged  transaction  between  them  and  the  defendant;  and  it 
is  averred  that  they  had  not,  as  partners,  filed  with  the 
Comity  Clerk  of  the  county  in  which  was  their  principal  place 
of  business,  anv  certificate  of  their  partnership  stating  the 
names  in  full  of  any  of  its  members,  or  their  places  of  resi- 
dence, nor  had  they  published  such  a  certificate  in  any  news- 
paper, as  required  by  Section  2466  of  the  Civil  Code. 

On  the  trial  of  these  issues  one  of  the  plaintiffs  testified  in 
substance  ''that  during  the  year  1872  and  from  thence  to 
the  present  time  he  was  and  has  been  engaged  in  the  livery 
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stable  business  in  San  Francisco,  and  in  buying  and  selling 
horses  in  compan;^  with  his  co-plaintiff,  Frank  Malone.  The 
said  co-partnersmp  has  during  all  the  said  time  been  con- 
ducted under  the  nrm  name  of  McCord  &  Malone.  That 
in  the  month  of  April,  1875,  witness,  for  and  on  acconnt  of 
said  co-partnership,  delivered  to  defendant  the  mare 
described  in  the  complaint,  for  the  purpose  of  being  tried 
by  defendant  and  to  be  purchased  by  him,  if  after  trial,  he  so 
desired.  That  on  the  eighteenth  day  of  May,  1875,  defendant 
agreed  to  and  did  buy  said  mare,  and  agreed  to  pay  therefor 
the  sum  of  $1500,  and  said  defendant  was  therenpon 
charged  with  said  sum  therefor  in  the  books  of  the  firm.' 

Tms  was  the  only  evidence  offered  in  support  of  the 
allegations  of  the  complaint,  except  that  several  witnesses 
testified  to  some  admissions  which  were  made  by  the  defend- 
ant, but  which  did  not  tend  to  modify  or  change  the  nature 
or  character  of  the  contract  proved  by  the  testimony  of  the 
plaintiffs. 

Now,  it  is  claimed  by  counsel  for  the  plainti&,  that  the 
allegation  in  the  complaint,  that  the  plaintifiEs  are  partners, 
18  an  idle  and  useless  allegation,  and,  being  such,  the  action 
is  not  an  action  brought  bv  them  in  their  partnership  name, 
but  is  an  action  brought  by  them  in  their  individual  capar 
cities;  and  that  the  cause  of  action  is  an  individual 
contract,  and  not  a  partnership  contract,  and,  there- 
fore, it  is  not  subject  to  the  provisions  of  Sections 
2466  and  2468  of  the  Civil  Code.  We  are  inclined  to  agree 
with  him;  but  how  can  proof  of  a  partnership  contract  sus- 
tain allegations  of  an  individual  contract?  There  is  no 
principle  better  established  than  that  allegations  and  proob 
offered  under  them  must  correspond.  The  contract  proved 
does  not  sustain  the  allegations  of  the  plaintiffs'  complaint— 
a  partnership  transaction  is  not  the  transaction  of  the 
inmvidual  co-partners.  Under  no  rule  of  proceedings,  says 
Cbiet  Justice  Marshall,  could  the  interest  of  a  co-partner  be 
given  in  evidence  on  an  averment  of  individual  interest. 
{Oraves  vs.  Boston  Insurance  Company^  2  Cranch,  44;  see  also 
Cotes  vs.  CampbeU,  3  Cal.  191;  Marriscm  v^.  Bradly,  5  Cal. 
503;  Green  vs.  CoviUard,  10  Cal.  322.) 

We  are,  therefore,  of  the  opinion  that  the  Conrt  erred 
when  it  instructed  the  jury  that  if  they  believed  the  testimony 
of  McCord,  one  of  the  plaintifGs,  they  should  find  for  the 
plaintifb.  We  think  that  upon  his  testimony  they  should 
have  been  instructed  to  find  for  the  defendant. 

Judgment  and  order  reversed. 

We  concur:  McEinstry,  J.,  Boss^  J. 
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Department  No.  1. 


[Filed  December  6,  1880.] 

No.  7230. 

PHILLIP  BIDDEL,  BBflPoroBNT, 

vs. 

BABTOLO  BBIZZOLAEA  et  al.,  Appellants. 

Statutb  of  LiMTTATidNB — Bkquisitis  OF  New  Fbomise.  The  writing  neces- 
sary to  take  a  case  out  of  the  operation  of  the  Statate  of  Limitations, 
most  contain  an  express  promise,  or  an  acknowledgment  of  the  debt 
as  an  existing  debt,  from  which  a  present  promise  may  be  inferred. 

Statute  of  Limitations — Bbquisitss  of  Finding  of  New  Pbomibe.  In  a 
case  where  the  issue  is  as  to  a  new  promise  in  writing  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Limitations,  a  finding  of  a  mere 
writing,  containing  an  acknowledgment  of  the  debt,  is  not  sufficient, 
unless  the  acknowledgment  necessarily  establishes  the  promise. 

Fjxdtsqs  SHOuiiD  BE  OF  ULTIMATE  Factb.  A  finding  of  fact  should  be  of 
an  ultimate  fact,  or  of  such  probative  facts  as  that  the  ultimate  fact 
necessarily  results  from  them ;  a  finding  o^  mere  evidence,  which 
merely  tends  to  prove  a  fact,  is  not  a  good  finding. 

Statute  of  Limitations  —  Ackno^^ledoment  of  Debt  Insufficient  as  a 
New  Pbomise.  Where  B,  a  mortgagor,  made  a  subsequent  agreement 
of  conveyance  of  the  property  to  B,  a  third  party,  in  which  the  follow- 
ing clause  occurred:  ''The  party  of  the  second  part  (B)  assumes  a 
mortgage  now  on  said  property  held  by  Phillip  Biddel,  principal  and 
interest  amounting  to  $5000:"  ITeZd,  that  tliis  was  not  sufficient  as  a 
new  promise  on  the  part  of  B  to  take  the  case  out  of  the  operation  of 
the  Statute  of  Limitations. 

Appeal  from  the  Superior  Court  of  San  Luis  Obispo 
County. 

W.  J.  &  Wm.  Graves,  J.  M.  Wilcoocon  and  Ernest  Graves, 
for  Appellants. 

McD.  It.  Venable,  and  Craig  dt  Meredith,  for  Eespondent. 

McEjnstby,  J.,  delivered  the  opinion  of  the  Court: 
The  Court  below  filed  the  following  "Findings  of  Fact 
and*  Conclusions  of  Law :" 

"1.  That  on  the  twenty-fifth  day  of  June,  1874,  at  the 
Gouniy  of  San  Luis  Obispo,  the  defendant,  Bartolo  Brizzo- 
lara,  executed  and  delivered  to  the  plaintiff  his  promissory 
note  in  writing,  whereby  for  value  received  he  promised  to 
pay  to  the  plaintiff  one  year  after  the  date  of  said  note  the 
sum  of  $6000,  with  interest  thereon  at  the  rate  of  one  and 
one-quarter  j)er  cent,  per  month  from  the  date  of  said  note 
until  paid,  said  interest  to  be  paid  at  the  end  of  every  three 
months  from  the  date  of  said  note,  and  S.  not  so  paid  to  be 
compounded  quarterly;  and  also  promised  to  pay  the  said 
principal  sum  and  interest  in  the  gold  coin  of  the  United 
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States,  which  said  promissory  note  is  in  the  words  and  figures 

following,  to  wit: 

"  '  $6000.  San  Luis  Obispo,  June  25,  1874. 

"  *  One  year  after  date,  without  grace,  I  promise  to  pay  to 
Phillip  Biddel  or  order,  tibe  sum  of  six  thousand  dollars,  pay- 
able only  in  gold  coin  of  the  United  States,  for  value  received, 
with  interest  thereon  in  like  coin,  at  the  rate  of  one  and  one- 
quarter  per  cent,  per  month  from  date  until  paid,  said  inter- 
est to  be  paid  at  the  end  of  every  three  months  from  the  date 
hereof,  and  if  not  so  paid  to  be  compounded  Quarterly. 

*'  '  (Signed)  Blo.  jBrizzolaba.' 

'^  2.  That  on  the  said  day,  to  secure  the  payment  of  the 
said  note,  the  said  defendaiit,  Bartolo  Brizzolara,  executed 
and  duly  acknowledged  so  as  to  entitle  the  same  to  be  re- 
corded, and  delivered  to  the  plaintiff  his  certain  indenture 
of  mortgage,  whereby  for  a  good  and  valuable  consideration 
he  granted,  bargained,  sold  and  mortgaged  to  the  plaintiff 
all  of  that  certain  lot,  piece  or  parcel  of  lajid  lying  and  being 
situate  in  the  town  (now  cilr)  of  San  Luis  Obispo,  County 
of  San  Luis  Obispo,  State  of  California,  and  more  particu- 
larly bounded  and  described  as  follows,  to  wit: 

(Here  follows  a  description  of  ihe  mortgaged  premises, 
and  an  allegation  that  tne  mortgage  was  duly  recorded  on 
the  day  of  the  date  thereof.) 

''  3.  That  the  interest  upon  the  said  promissory  note  was 
paid  to  the  twenty-fifth  day  of  June,  18y9.  That  no  part  of 
the  principal  sum  of  said  note  was  ever  paid,  and  that  the 
whok  of  tne  principal  sum  of  said  note,  together  with  in- 
terest thereon  at  the  rate  of  one  and  one-quarter  per  cent, 
per  month  from  the  said  twenty-fifth  day  of  June,  1879, 
compoimded  quarterly  at  the  same  rate  from  the  said  date, 
is  due  and  payable  from  the  said  defendant,  Bartolo  Brizzo- 
lara, to  the  plaintiff. 

"4.  That  afterwards,  on  the  twenty-second  day  of  Octo- 
ber, 1878,  the  defendant,  Bartolo  Brizzolara,  and  one  Austin 
Roberts,  entered  into,  made,  executed,  and  each  of  them 
duly  acknowledged,  an  agreement  in  writing  in  the  words 
and  fijgures  following,  to  wit: 

' '  *  This  agreement,  made  this  twenty-second  d^  of  October, 
A.  D.  1878,  between  Bartolo  Brizzolara  of  San  Luis  Obispo, 
State  of  California,  the  party  of  the  first  part,  and  Austin 
Boberts  of  the  Couniy  of  Santa  Clara,  the  party  of  the  sec- 
ond part,  witnesseth:  That  the  party  of  the  first  part  has 
this  day  sold  to  the  party  of  the  second  part  all  of  the  real 
property  owned  bv  him  fronting  on  Monterey  Street  in  the 
city  of  San  Luis  Obispo,  County  of  San  Luis  Obispo,  State 
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aforesaid,  and  extending  from  Eose  Alley  to  Chorro  Street, 
and  extending  back  to  San  Luis  Obispo  Creek,  which  prop- 
erty is  particnlarlj  described  in  a  deed  this  day  made  by  the 
party  of  the  first  part  to  the  pariy  of  the  second  part,  and 
delivered  to  the  Bank  of  San  Luis  Obispo  in  escrow,  to  be 
delivered  to  the  party  of  the  second  part  as  hereinafter  pro- 
vided. That  the  consideration  of  said  Bale  is  as  follows: 
Eleven  thousand  dollars  in  gold  coin  to  be  paid  as  follows: 
The  party  of  the  second  part  assumes  a  mortgage  now  on 
said  property,  held  by  Phillip  Biddel,  principal  and  interest 
amounting  to  $6,090,  and  assumes  to  pay  the  county  and 
State  taxes  on  said  property  for  the  current  year,  amounting 
to  $136,  and  this  day  pays  to  the  party  of  the  first  part  the 
sum  of  $1,000  in  cash,  the  receipt  whereof  is  hereby  ac- 
knowledged by  the  party  of  the  nrst  part;  and  the  balance 
of  said  purchase  monev,  $3,774.50,  is  secured  to  be  paid  by 
a  promissory  note  of  tnis  date,  payable  on  the  fifth  day  of 
November,  1878. 

"  ^Now  it  is  agreed  that  when  the  said  note  is  paid,  then 
that  the  said  bank  shaU  deliver  the  said  deed,  held  by  it  in 
escrow  as  aforesaid,  to  the  said  pariy  of  the  second  part; 
and  the  said  bank  is  hereby  insbucted  to  so  deliver  said 
deed  whenever  said  note  is  paid. 

"  'It  is  understood  and  i^reed  that  the  rents  for  the  cur- 
rent month  up  to  the  first  day  of  November,  1878,  shall  be- 
long to  the  party  of  the  first  part,  and  all  rents  accruing  after 
the  first  day  of  November,  1878,  shall  belong  to  the  party  of 
the  second  part.  And  it  is  further  agreed  tnat  the  pariy  of 
the  first  -pBJct  will  pay  the  taxes  assessed  against  me  said 
property,  bv  the  City  of  San  Luis  Obispo,  before  said  note 
18  paid,  and  if  he  fail  to  pay  the  same,  men  the  amount  of 
said  city  tax  shall  be  deducted  from  the  amount  of  said  note 
on  the  day  the  same  is  paid.  In  witness  whereof,  the  parties 
hereto  have  hereunto  set  their  hands  and  seals,  the  day  and 
year  first  above  written. 

''  'Babtolo  Bbizzolaba« 
"  'Austin  Bobebts. 

"' Witness:  McD.  E.  Venable.' 

(Here  the  Court  find  an  acknowledgment  in  proper  form, 
and  that  agreement  was  duly  recorded.) 

''  5.  Boberts,  who  was  a  party  to  the  a^eement  with  Briz- 
zolara,  set  out  in  the  last  preceding  finding,  never  paid 
plaintiff  anything  upon  the  morigage  dluded  to  therein,  and 
on  the  sixteenth  of  December,  18y8,  made,  executed,  acknowl- 
edged and  delivered  to  Brizzolara,  and  the  latter  accepted,  a 
certain  deed  in  the  words  and  figures  following: 
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Shotting  out  the  instrument  purporting  to  remise,  release 
quit-claim  toBartolo  the  same  premises  described  in  the 
mortgage  and  agreement,  followea  by  an  averment  that  it 
was  dulj  acknowledged  and  recorded.) 

"  7.  That  on  the  third  day  of  July,  1879,  the  defendant, 
Bartolo  Brizzolara,  was  tiie  owner  of  the  real  property  de- 
scribed in  the  complaint  herein,  and  on  that  day  became  and 
was  indebted  to  the  defendant,  Santiago  Brizzolara,  in  the 
sum  of  four  thousand  two  hundred  and  forty  62-100  dollars 
($4,2^.62-100),  in  United  States  gold  coin,  to  secure  which 
amount  he  on  said  day  made  his  certain  promissory  note  and 
delivered  the  same  to  said  defendant,  Santiago,  in  the  words 
and  figures  following,  to  wit: 

"  $4,240.60.  San  Luis  Obispo,  July  3, 1879. 

"  On  or  before  the  first  day  of  December,  1879,  I  promise 
to  pay  to  Santiago  Brizzolara,  or  order,  the  sum  of  forty-two 
hundred  and  forty  62-100  dollars,  in  United  States  gold  coin, 
with  interest  thereon  at  the  rate  of  one  per  cent,  per  month 
from  date,  for  value  received.  Babtolo  Bbizzolabi. 

'*  And  as  a  further  security  for  said  money,  and  as  security 
for  the  payment  of  said  promissory  note  in  accordance  with 
the  terms  thereof,  the  said  defendant,  Bartolo  Brizzolara,  by 
4iis  certain  deed  of  mortgage  bearing  even  date  and  delivered 
to  this  defendant  at  the  time  with  said  note,  mortgaged  to 
this  defendant  the  real  property  described  in  said  complaint 
and  every  part  and  parcel  tnereof,  which  said  mortgage  is  in 
the  words  and  figures  following: 

(The  mortgage  last  mentioned  at  length  with  a  statement 
that  it  was  duly  acknowledged  by  Bartolo  and  recorded.) 

"  7.  That  the  money  secured  to  be  paid  by  said  defendant, 
Bartolo  Brizzolara,  to  this  defendant  by  said  note  and  mort* 

gage,  or  any  part  thereof,  has  never  been  paid,  and  the  whole 
iiereof ,  with  interest  as  stipulated  therein,  is  due  and  owing 
from  said  defendant,  Bartolo  Brizzolara,  to  the  defendant, 
Santiago  Brizzolara,  and  the  defendant  is,  and  at  all  times 
since  the  making  cmd  delivery  of  said  note  and  mortgage,  to 
him  on  the  third  day  of  July,  1879,  has  been  the  owner -and 
holder  of  said  note  and  mortgage,  and  the  said  naortgage 
ever  since  its  said  date  has  been  and  is  a  subsisting  lien 
upon  the  real  property  described  in  plaintiff's  complaint 
herein. 

"8.  Both  the  defendants,  Santiago  Brizzolara  and  Austin 
Boberts,  had  notice  of  the  said  promissory  note  and  mort- 
gage to  plaintiff  before  they,  or  either  of  them,  acquired  any 
estate  or  interest  in  the  real  property  described  in  saidmort- 
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Sge  to  plaintiff  or  any  part  thereof,  if  they  or  either  of 
em  ever  in  fact  aoquirea  amr  such  estate  or  interest. 

''9.  That  no  other  or  dif&ent  contract,  agreement,  cove- 
nant or  acknowledgment  was  ever  made  between  Bartolo  Briz- 
zolara  and  Biddel,  or  between  said  Bartolo  and  Roberts,  or 
between  said  Roberts  and  Biddel,  or  between  said  Bartolo 
and  Boberts  and  Biddel,  than  is  hereinbefore  f onnd,  set  oat 
and  stated. 

"  10.  That  the  sum  of  $500  is  a  reasonable  attorneys'  fee 
for  the  services  of  plaintiff's  attorneys  herein,  in  foreclosing 
plaintiff's  said  moripage." 

"  Conclusions  of  law:  Upon  the  foregoing  facts  the  Court 
is  of  opinion: 

*'  1.  That  the  plea  of  the  Statute  of  Limitations  interposed 
by  both  of  the  defendants,  Bartolo  and  Santiago  Brizzolara, 
is  not  well  taken;  that  the  a^eement  in  writing  between 
Bartolo  Brizzolara  and  Austin^oberts  of  the  twenty-second 
of  October,  1878,  contained  a  sufficient  acknowledgment  on 
ihe  ]^art  of  Bartolo  Brizzolara,  within  Section  360  of  the  Code 
of  Civil  Procedure,  to  take  the  case  out  of  the  operation  of 
Part  n,  Title  11  of  said  Code,  and  that  this  acknowledg- 
ment renewed  and  extended  the  said  mortgage  of  plaintiff  so 
as  to  continue  the  lien  thereof  as  against  tne  defendant,  Bar- 
tolo Brizzolara,  as  well  as  against  the  lien  of  the  mortgage 
of  Santiago  Brizzolara.  This  results,  notwithstanding  the 
stipulation  in  the  deed  baek  from  Boberts  to  Bartolo  briz- 
zolara, stating  that  tiie  intention  of  that  instrument  was  to 
set  aside,  annul  and  make  void  the  said  agreement  of  Octo- 
ber 22, 1878,  between  Bartolo  and  Boberts. 

'^  2.  That  the  plaintiff  is  of  right  entitled  to  have  his  mort- 
gi^e  foreclosed,    etc. 

Mr.  Angell,  in  his  exhaustive  treatise  on  **  Limitations  of 
Actions,"  after  fully  considering  the  English  cases  and  those 
decided  in  many  of  the  States  of  the  United  States,  declares: 
''The  law  then,  as  now  fully  established  both  in  England 
and  in  this  country,  clearly  is:  1.  That  a  debt  barred  by  the 
Statute  of  Limitations  may  be  revived  by  a  new  promise; 
2.  That  such  new  promise  may  either  be  an  express  promise 
or  an  impUed  one;  3.  That  the  latter  is  created  by  a  clear 
and  xmcrualified  aclmbwledgment  of  the  debt;  4.  That  if  the 
aclmowled^ent  be  accompanied  by  such  qualifjring  expres- 
sions or  circumstances  as  repel  the  idea  of  an  intention  or 
contract  to  pay,  no  implied  promise  is  created.  The  point 
to  be  resolved  in  all  cases  is,  whether  the  acknowledgment 
or  promise  is  a  mere  continuation  of  the  ori^al  promise 
grounded  upon  presumption  of  payment,  or  whether  it  is  a 
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new  contract  sprinmng  out  of  and  supported  by  the  original 
consideration;  it  clearly  appears,  both  upon  principle  and 
authority,  that  it  is  the  latter,  and  the  decisions  of  all  the 
Courts  throughout  the  countiy  are  remarkably  uniform  in  so 
establishing  it."    (Angell  on  Limitations,  232.) 

We  think  that  section  360  of  the  Code  of  Ciyil  Procedure 
does  not  establish  a  different  rule  in  this  State.  The  pur- 
pose of  that  section  is  to  establish  a  rule,  not  with  respect  to 
the  character  of  the  promise  or  acknowledgment  from  which 
a  promise  may  be  inferred;  but  with  the  respect  to  the  kind 
of  evidence  by  which  the  promise  or  acknowledgment  shall  be 
proyed.  Like  Lord  Tenderden's  Act  (9  Gteo.  IV.,  c.  13, 
cited  in  Bacon's  Abr.  Title  "  Limitations  of  Actions"),  it 

Sroyides  that  no  such  promise  or  acknowledgment  shall  be 
eemed  sufficient  eyidence  of  a  new  or  continuing  contract, 
whereby  to  take  a  case  out  of  the  operation  of  me  statute, 
unless  the  same  be  in  writing  signed  by  the  party  or  to  be 
charged  thereby.  The  English  ziile  had  been  so  far  modified 
as  to  require  that  the  acknowledgment  should  be  such  as  to 
constitute  eyidence  of  a  new  promise  be/ore  the  Tenderden 
Act,  and  such  has  been  the  law  in  England  since.  -  It  is  not 
suspected  by  the  English  courts  that  the  act  established  the 
proposition  that  a  mere  acknowledgment  that  the  debt  once 
existed  shoxdd  be  sufficient.  In  is  said  by  Tindal,  C.  J.,  in 
Hayden  ys.  Williams  (7  Bing.  163),  that  the  Tenderden  Act 
did  not^intend  to  make  any  alteration  in  the  legal  construc- 
tion to  be  put  upon  acknowledgments  or  promises  made  by 
defendants,  but  only  to  require  a  different  mode  of  proof- 
Our  statute  does  not  purport  to  adopt  either  of  the  adyerse 
principles  referred  to  by  Mr.  Angell;  that  is,  that  the  ac- 
knowledgment remoyes  a  presumption  of  paymefU,  or  that  it 
is  eyidence  of  a  Ttew  promise  for  which  the  consideration  is 
moral  simply,  through  springing  out  of  the  original  considera- 
tion. It  IS  a  simple  enactment  that,  whateyer  the  intent  of 
the  statute — whether  it  proyides  for  a  new  or  a  continuation 
of  the  old  promise — the  promise,  or  proof  of  the  promise, 
must  be  in  writing,  signed,  etc. 

The  writing,  therefore  must  contain  an  express  promise 
or  an  acknowledgment  of  the  debt  as  an  existing  debt  from 
which  a  present  promise  may  be  inferred. 

Section  468  of  the  Code  of  Ciyil  Procedure  authorizes  the 
Statute  of  Limitations  to  be  pleaded  by  reference  to  the  sec- 
tion of  the  Code  relied  upon  and  an  ayerment  that  the  action  is 
barred  by  that  section.  But  the  legal  effect  is  the  same  as 
the  plea  non  asswmpsit  infra  sex  anos,  to  which  the  reply  was 
assumpsit  infra  sex  anos.    In  such  case,  as  was  said  by  Chie 
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Justice  Tilgham  in  Jones  yb.  Moore^  5  Binn.  513,  ''  how  can 
the  issue  be  found  for  the  plaintiff  without  proof  of  a  promise 
express  or  implied,  within  the  six  years  ?  " 

Under  our  practice  a  '^  finding  should  be  of  an  ultimate 
fact,  or  of  such  probative  facts  as  that  the  ultimate  fact  ne- 
cessarily results  from  them.  (Coveny  vs.  Hide,  49  Oal.  562.) 
In  reference  to  the  Statute  of  Limitations,  inasmuch  as  the 
section  of  the  Code  of  Civil  Procedure  permits  the  statute 
to  be  so  pleaded,  a  finding  as  a  fad,  that  the  action  was 
barred  by  a  certain  section  of  the  Code  might  be  suf&cient. 
It  is  certain  that  a  finding  of  a  promise  in  writing  to  pay 
would  be  sufficient;  but  where,  as  in  the  case  before  us,  the 
finding  is  of  a  writing  containing  an  axikrwwledgmervti  the 
finding  is  not  sufficient  unless  the  acknowledgment  neces- 
sarily establishes  the  promise.  It  is  merely  evidence  tend- 
ing to  prove  a  promise,  the  finding  of  the  evidence  is  not  a 
good  miding. 

To  uphold  the  judgment  of  the  Court  below,  therefore,  we 
must  decide  that  the  instrument  in  writing  introduced  in 
evidence  and  found,  contained  an  acknowledgment  from 
which  the  law  implies  a  promise  to  pay. 

The  portion  of  the  agreement  of  October  22,  1878>  which 
is  claimed  to  constitute  an  acknc^ledgment  such  as  neces- 
sarily creates  the  implication  of  a  new  promise,  reads :  ''The 
party  of  the  second  part  (Austin  Roberts),  assumes  a  mort- 
gage now  on  said  property  held  bv  Phillip  Biddel,  principal 
and  interest  amounting  to  $6,090.  That  this  is  a  promise 
on  the  part  of  Boberts  to  pay  off  the  mortgage,  although 
made  only  to  Bartolo  Brizzolara,  hardlv  accords  wil^  the  no- 
tion that  the  latter — who  had  secured  the  promise  from  tiie 
former — ^intended  to  pay  off  the  mortgage  himself.  The 
promise  to  assume  the  mortgage  was  part  of  the  considera- 
tion for  the  transfer  of  the  equity  of  redemption  from  Bar- 
tolo Brizzolara  to  Boberts.  By  such  transfer  the  former 
paid  the  latter  to  assume  the  mortgage.  How  can  the  cov- 
enant of  Boberts  to  pay  the  debt  be  treated  as  evidence  of  a 
promise  on  the  part  of  Bartolo  to  pay  it? 

The  ''acknomedgment"  must  be  a  direct  and  unqualified 
admission  of  an  existing  debt  which  the  party  is  tmling  to 
pay.  (McCormick  vs.  Brown,  36  Cal.  180;  jFarreU  vs.  Palmer, 
Id.  187.) 

*'If  tnere  be  no  express  promise,  but  a  promise  is  to  be 
raised  by  implication  of  law  from  the  acknowledgment  of 
the  party,  such  an  acknowled^ent  ought  to  contain  an  un- 
qualified and  direct  admission  of  a  previous,  subsisting 
debt,  which  the  psurly  is  liable  and  willing  to  pay.    If  there 
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be  aax>mpanyi7ig  circumskmoes  which  repd  the  promise  or  in- 
tention to  pay;  if  the  expressions  be  eamvocfd,  vague  and 
indeterminate,  leading  to  no  certain  conclosion,  but  at  best 
to  probable  inferences,  which  may  affect  different  minds  in 
different  ways,  we  think  they  ought  not  to  go  to  a  joiy  as 
evidence  of  a  new  promise  to  revive  the  cause  of  action." 
(Mr.  Justice  Story,  m  BeU  vs.  Morrison,  1  Peters,  362.) 
^  In  the  case  before  us  the  evidence  does  not  show  an  inten- 
tion on  the  part  of  the  mortgagor  to  pay  the  debt  to  the 
creditor^ — the  debt  secured  by  mortgage^-^but  the  agreement 
provides  for  the  payment  by  another  person. 

Certainly — and  that  is  the  only  point  indispensably  in- 
volved in  the  determination  of  this  appeal — the  recital,  or 
promise  of  Boberts,  contained  in  the  agreement,  does  not 
conclusively  establish  a  promise  on  the  part  of  BartoloBriz- 
zolara  to  pay  the  claim  secured  by  the  mortgage.  It  cannot 
be  said  that  the  ''  iiUimaie  fact,"  the  promise,  necessarily  re- 
sults from  the  '' probative  fact,"  the  acknowledgment,  such 
as  it  is,  so  as  to  bring  the  case  within  the  rule  mid  down  in 
Coveny  vs.  j5a2e,  supra. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:  Boss,  J.,  McKee,  J. 

Depabtment  No.  1. 


[Filed  November  29,  1880.] 
No.  6208. 

SAMXJELA  CKOSBT,  Rbspondent, 

vs. 

PATMCK  DOWD  et  al..  Appellants. 

Ejsctmsmt  bt  Hkb  or  Dsoiasid  Pbbsok — Satino  im  Fatob  aw  brrurr 
HizB.  Where  a  patent  to  land  was  iasued  in  Febmary,  1868,  to  a 
person  who  soon  afterwards  died,  and  in  January,  1873,  less  than  Hts 
years  after  the  issue  of  the  patent,  the  statute,  which  had  previously 
only  allowed  the  executor  or  adminstrator  to  maintain  ejectment  for 
the  real  estate  of  a  decedent,  pending  administration,  was  so  changed 
as  to  allow  an  heir  to  maintain  such  a  suit:  HM,  that  an  heir  who 
was  an  infant  in  January,  1873,  could  maintain  such  a  suit  at  any 
time  within  five  years  after  the  removal  of  the  diskbHity  of  infancy. 

DXSO&ZFTION  OF  PbOPBBTT  IN  FoBBGLOSTIBS    DkCBBB— BBFXBXlfCB  TO   DBSOS 

OK  Bbcobd  Insutfioibmt.  As  a  decree  of  foreclosure  should  describe 
the  land  directed  to  be  sold  with  sufficient  certainty  for  its  identiflea- 
tion,  such  a  decree,  which  merely  refers  for  such  description  to  deeds 
on  reeord.  or  other  documents  dehors  the  record,  is  fatally  defective. 

Appeal  from  the  District  Conrt  of  the  Twentieth  Judicial 
Disfarict,  Santa  Clara  County. 
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HougAion  d  BeyncUdSy  for  appellants. 
Ja/meB  H.  Bitchy  for  respondent. 

B0889  J.,  delividred  the  opinion  of  the  Court: 

Prior  to  January  1,  1878,  the  sole  right  to  maintain  an 
action  for  the  recovery  of  the  real  estate  of  a  deceased  person, 
pending  administration  of  the  estate,  was  in  the  adminis- 
trator or  executor.  The  patent  under  which  the  plaintiff  in 
this  case,  who  is  one  of  the  heirs  of  S.  J.  Crosby,  deceased, 
daims  title,  was  issued  February  19, 1868.  Five  years  could 
not  therefore  hare  elapsed,  after  the  issuance  of  the  patent, 
when  the  Code  of  Civu  Procedure  took  effect,  and  as  a  con- 
sequence, the  ri^ht  of  the  administrator  of  the  estate  of 
CroBby  to  maintain  an  action  for  the  recovery  of  the  prop- 
][>erty  had  not  tiben  become  barred  by  the  Statute  of  Limita^ 
tion.  By  Section  1462  of  the  Code  of  Procedure,  the  right 
was  given  the  Aetr«  to  maintain  such  action  against  any  one 
exceot  the  executor  or  administrator,  either  separately,  or 

J'ointly  with  the  executor  or  administrator.  On  the  first  of 
Tanuary,  1873,  therefore,  plainiiff  became  entitled  to  com- 
mence ilie  action,  and  having  been  a  minor  at  the  time  the 
title  first,  descended,  on  which  her  right  is  founded,  she 
comes  within  the  protection  afforded  by  Section  328  of  the 
Code  of  Civil  Procedure,  which  is  as  follows:  ''  If  a  person 
entitled  to  commence  an  action  for  the  recovery  of  real  prop- 
erty, or  for  the  recovery  of  the  possession  thereof,  or  to 
make  any  entry  or  defense  founded  on  the  title  to  real  prop- 
erty, or  to  rents  or  services  out  of  the  same,  be,  at  the  time 
such  title  first  descends  or  accrues,  either — 

"1.  Within  the  age  of  majorify;  or —  ««*««« 
The  time  during  ^ich  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited  for  the 
commencement  of  such  action,  or  the  making  of  such  entry 
or  defense,  but  such  action  may  be  commenced,  or  entry  or 
defense  made,  within  the  period  of  five  years  after  such  dis- 
ability shall  cease,  or  after  the  death  of  the  person  entitled 
who  shall  die  under  such  disability;  but  such  action  shall 
not  be  commenced,  or  entry  or  defense  made,  after  that 
period." 

This  action  was  commenced  within  five  years  after  the 
plaintiff  attained  her  majority,  and  her  cause  of  action  could 
not,  therefore,  be  barred  by  tiie  Statute  of  Limitations. 

Another  dejfense  relied  on  to  defeat  the  action,  is  title 
claimed  to  have  been  acquired  by  the  defendant  throudii 
certain  foreclosure  proceedings.  The  land  directed  to  be 
sold  is  thus  described  in  the  decree  of  foreclosure,  as  also  in 
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the  complaint  in  the  action:  ''  All  of  that  part  of  the  ranoho 
situated  in  the  county  of  Santa  Clara,  in  the  State  of  Cali- 
f omia,  called  Santa  JRita,  described  in  the  three  foUoinng 
deeds,  to  wit :  In  a  deed  dated  February  15,  1866,  from  Se- 
cundino  Bobles  and  Antonia  Garcia,  his  wife,  Miguel  Eb- 

i>inosa,  Jesus  Eobles,  his  wife,  to  Samuel  J.  Crosby,  filed 
or  record  in  the  County  Recorder's  office  of  Santa  Clara 
County,  on  the  sixteenth  day  of  February,  1865,  and  recorded 
in  Book  '  H '  of  Deeds,  page  405,  and  re-recorded  March  10, 
1B55,  in  Book  'G'  of  Deeds,  page  477;  also,  a  deed  dated 
May  5,  1855,  from  one  Teodoro  de  Jesus  Bobles  to  Samnel 
J.  vJrosby,  filed  for  record  in  said  Becorder's  office  May  7, 

1855,  and  recorded  in  Book  '  G '  of  Deeds,  pace  609;  and 
also,  a  deed  dated  this  tenth  day  of  March,  1856,  from  Don 
Teodoro  de  Jesus  Bobles  to  Samuel  J.  Crosby,  filed  for 
record  in  said  Becorder's  office  on  the  eleyenth  day  of  March, 

1856,  and  recorded  in  Book  '  K '  of  Deeds,  page  1§8,  to  which 
deeds  reference  is  made  for  a  more  particular  description  of 
the  premises." 

It  will  be  thus  seen  that  the  only  description  of  the  prop- 
erty directed  to  be  sold  is  such  as  may  be  found  in  tJuree 
certain  deeds,  to  which  reference  is  made  in  the  decree  for  a  c 

more  particular  description.  It  would  seem  obyious  enongh 
that  such  a  description  in  a  decree  of  foreclosure  is  fatally 
defectiye.  Assuming  that  the  deeds  could  be  found,  or,  in 
the  eyent  that  they  could  not  be  found,  that  reference  could 
be  made  to  the  record  of  them,  the  descriptiye  calls  thoe 
found  might  proye,  on  examination,  to  be  so  yague  as  to 
leaye  it  doubtful  what  lands  they  included.  In  such  eyent 
what  could  the  Sheriff  do  ?  How  would  he  know  what  land 
to  sell  ?  He  coxdd  not  eyen  ^ost  the  notices  required  by 
law.  If  the  description  contained  in  the  mortoage  was  sns- 
ceptible  of  bein^  made  definite  and  certain,  mat  ought  to 
haye  been  done  in  the  action  foreclosing  the  mortgage.  The 
decree  should  haye  put  an  end  to  all  such  uncertamties,  and 
should  haye  described  the  land  directed  to  be  sold  with  suffi- 
cient certainty  for  its  identification.  Whether  reference  can 
be  made,  in  aid  of  the  description  in  the  decree,  to  other 
parts  of  the  record,  is  a  question  not  necessary  to  be  deter- 
mined in  this  case;  but  we  think  it  clear  that  resort  for  that 
purpose  cannot  be  had  to  anything  dehors  the  record.  (Free- 
man on  Judgments,  Section  54;  McCleUand  ys.  CcmwaR,  2 
Cold.  298;  MiUerYS.  MiUer,  16  Pick.  216;  Lawless  ys.  Bara^, 
9  Bush.  (Ky.)  665;  StrulMe  ys.  Neighbert,  41  Ind.  344.)  Our 
conclusion  is  that  the  defendants  acquired  no  title  under  the 
foreclosure  proceedings  of  Overfdt  ys.  Cro^y  and  that  the 
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plaintiff's  cause  of  action  is  not  barred  by  the  Statute  of 
Limitation. 

Whether  plaintiff  could  recover  the  entire  premises  if  de- 
fendant Clarke  had  by  adverse  possession  extinguished  the 
title  of  the  plaintiff's  co-tenant,  and  himself  acquired  title  to 
the  interest  theretofore  owned  by  the  co-tenant,  is  a  question 
that  need  not  be  considered  in  this  case,  since  it  does  not 
appear,  either  in  the  findings  or  proof,  that  Clarke  has  ever 
held  adverse  possession  of  the  premises  as  against  the  plaint- 
iff's co-tenant.  Indeed,  the  bin  of  exceptions  recites:  ''  The 
only  evidence  in  addition  to  the  dociimentary  evidence  upon 
which  the  findings  are  based  as  to  the  adverse  possession  of 
the  defendant  Clarke,  or  as  to  any  title  or  claim  of  title  under 
which  he  held  and  occupied,  was  the  following  testimony  of 
the  defendant,  Jeremiah  Clarke:  The  defendant,  Patrick 
Dowd,  entered  into  possession  of  that  portion  of  the  prem- 
ises in  disi)ute  which  was  in  his  possession  at  the  commence- 
ment of  this  action,  under  a  lease  from  me  about  the  first 
day  of  October,  1866,  and  he  has  remained  in  possession 
ever  since.  He  has  never  surrendered  the  possession  since 
his  first  entrv  under  the  lease  from  me.  The  description  in 
the  deeds  referred  to  for  description  in  the  decree  in  Over/eU 
VB.  Crosby  embraces  the  same  premises  described  in  the  Sher- 
iff's deed  to  Overfelt,  and  all  the  premises  sued  for  in  this 
case,  except  the  '  Mayfield  Farm.'  Previous  to  my  purchase 
from  Overifelt,  I  had  adverse  possession  of  a  portion  of  the 
land  not  in  the  possession  of  S.  J.  Crosby.  My  recollection 
does  not  serve  me  whether,  in  my  transaction  with  the  ad- 
ministration of  Mr.  Crosby's  estate,  I  recognized  the  80  acres 
which  I  had  had  possession  of  before,  and  which  was  not  in 
possession  of  Crosby  in  his  lifetime,  as  part  of  the  land  for 
which  I  paid  him  rent  or  not.  But  aU  my  relations  with  the 
administattor  were  perfectly  friendly,  and  I  never  claimed 
adversely  to  anything  he  claimed.  I  paid  him  such  rent  as 
he  proposed. 

''  The  80  acres  spoken  of  was  a  piece  that  Mr.  McGarra- 
han  had  in  possession  an4  kept  Crosby  out  of.  I  received 
possession  of  this  80  acres  from  defendant  Dowd  in  the  fall 
of  1868.  I  do  not  recoUect  whether  I  took  any  written  lease 
from  Beed,  the  administrator  of  the  Crosby  estate,  or  not. 
Nor  do  I  recollect  that  anything  was  said  about  this  80  acres. 
It  is  very  likely  that  it  was  included  in  the  lease  from  Beed, 
and  that  I  paid  him  rent  for  it.  I  do  not  know  that  he  or  I 
thought  about  the  80  acres  that  McGarrahan  and  Dowd  had 
held  adversely  to  Crosbv,  the  possession  of  which  I  received 
from  Dowd.    We  simply  agreed  how  much  I  was  to  pay, 
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having  reference  to  the  time  when  possession  should  be  taken 
under  the  Overfelt  purchase." 

Judgment  ai^d  orders  affirmed. 

We  concur:  McEee,  J.,  McEinstry,  J. 


In  Bank. 


[Filed  December  3, 1880.] 

No.  7168. 

J.  DE  BARTH  SHORB  et  al.,  Respondents, 

vs. 

PRUDENT  BEAUDRT,  Appellant. 

GOBPOBATIOK  AS  TBUSm  OT  PABTIBS  Soi«KLT  ImTBSXSTKD  IN  PbOPIBR  CoM- 

YiTXD  TO  IT.  Where  three  persons,  who  were  partners  in  definite 
proportions  in  certain  land  and  water  rights,  for  the  purposes  of  oon- 
Temence  and  to  carry  out  more  snccessfnfiy  than  conld  otherwise  hsTS 
been  accomplished  their  projects  of  deyeloping  and  selling  the  prop- 
perty,  organized  a  corpoiation,  to  which  the  property  was  to  be  oon- 
yeyed,  and  on  account  of  the  necessity  under  the  law  of  hafisi^  si 
least  five  corporators,  associated  with  themselves  in  sudh  corporation 
two  other  persons  who  were  not  interested  in  the  property  or  in  any 
share  of  the  proceeds:  Held,  that  the  corporation  was  to  be  treated 
as  the  mere  agent  or  trustee  of  the  parhiers,  and  their  respectiTe 
rights  were  to  be  ascertained  in  the  light  of  their  agreements  among 
themselves  independently  of  tbe  corporation. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
District,  Los  Angeles  County. 

Howard^  Brosseau  &  Howard  and  Brvmson  &  WeOs,  for  ap- 
pellant. 

Thomi  dt  Bo88  and  Olassdl,  Smith  dt  Smith,  for  respondents. 

SHAEPSTEiNy  J.,  delivered  the  opinion  of  the  Court: 
The  respondents  claim  that  '' th^  facts  alleged  in  the  com- 
plaint and  admitted  by  the  answer  show  a  partnership  be- 
tween Wilson,  Temple  and  Beaudry,  or  at  least  such  rela- 
tions between  them  as  are  equivalent  to  a  partnership,  and 
render  them  inter  ease,  subject  to  the  same  liabilities  and  en- 
titled to  the  same  rights." 

It  appears  from  the  uncontroverted  facts  of  this  case  that 
the  plaintiff's  testator,  Wilson,  and  Temple,  and  Beandi^, 
associated  themselves  together  for  the  purpose  of  unitiBg  in 
one  owner  certain  lands  and  water  righte,  some  of  which 
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they  then  owned  and  some  of  whioh  were  to  be  obtained 
from  other  parties,  for  the  purpose  of  deyeloping  and  selling 
the  same  and  dividing  the  proceeds  of  the  sdies.  between 
themselves,  according  to  the  terms  of  their  agreements  in 
writing.  For  the  purpose  of  becoming  incorporated  they 
took  into  their  association  Ledyard  and  Shorb,  neither  of 
whom  appears  to  have  contributed  anything  to  the  capital 
stock,  or  to  be  entitled  to  any  share  of  the  proceeds  of  sales. 
They  agreed  to  incorporate  and  to  convey  and  to  procure  to 
be  conveyed,  lands  and  water  rights  to  the  corporation. 
Temple  and  Beaudry  a^eed  to  pay  plaintiff's  testator  a  stip- 
olatod  price  for  one-half  the  land  which  he  conveyed  to  the 
corporation,  and  they  agreed  to  convey  some  land  which  they 
owned,  and  to  advance  money  to  purchase  other  land,  and 
also  to  advance  money  for  improving  and  developing  the  en- 
tire body  of  land  conveyed  to  the  corporation.  The  plaintr 
ifTs  testator,  Wilson,  performed  all  of  his  agreements,  but 
Temple  and  Beaudiy  failed  to  perform  the  major  part  of 
theirs. 

That  the  corporation  was  formed  as  a  mere  agency  for 
more  conveniently  carrying  out  the    agreements  between 
Temple,  Beaudry  and  Wilson,  is  sufficiently  apparent.     As 
a  corporation  it  paid  nothing,  incurred  no  liability,  and  was 
not  to  receive  any  part  of  the  proceeds  of  the  ssJes  of  land 
except  for  the  purpose  of  developing  and  improving  the 
property  held  by  it.    All  the  profits  were  to  be  distributed 
among  the  three  members  of  uie  association,  in  the  propor- 
tion ued  bv  their  contract.     No  certificates  of  stock  were 
ever  issued  by  the  corporation,  nor  was  it  contemplated  that 
any  ever  should  be.     The  relation  which  the  corporation 
sustained  to  Wilson,  Temple  and  Beaudry,  was,  substantially 
if  not  technically,  tiiat  of  a  trustee.     As  was  said  by  this 
Court  in  Ghater  vs.  S.  F.  8.  B.  Co.  (19  Oal.  246-7):    "The 
truth  is,  the  corporation,  under  our  system,  following  such 
an  agreement,  would  be  the  mere  agency  of  the  associates 
created  for  the  sake  of  convenience  in  carrying  out  the  agree- 
ment, as  between  those  who  made  the  bargain — the  different 
characters  or  forms  in  which  or  by  which  the  bargain  was 
made,  and  the  order  in  which  the  several  parts  ox  it  were 
executed,  making  no  substantial  difference  in  the  obligation." 
Substantial  justice  can  be  administered  in  this  case  by 
treating  the  parties  in  the  liffht  of  their  agreements  between 
themselves  independentlv  of  their  incorporation,  and  in  no 
other  way  that  we  have  been  able  to  discover  can  this  be 
done.     Laying  aside  the  act  of  incorporation,  their  relations 
to  each  other  were  those  of  partners,  ''  and  the  share  of  each 
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in  the  partnership  property  is  the  value  of  his  original  con- 
tribution increased  or  diminished  by  his  share  of  profit  or 
loss."  (C.  C,  2403.)  Before  the  commencement  of  this 
action,  Wilson  died,  and  Victor  Beandry,  by  purchase,  suc- 
ceeded to  the  interests  of  Temple  and  Pruaent  Beaudiy. 
Either  of  these  events  was  sufficient  to  dissolve  the  partner- 
ship, and  to  entitle  the  representatives  of  Wilson  to  a  final 
settlement  of  the  partnersnip  afiiairs.  Victor  Beaudiy,  by 
purchasing  the  interests  of  Temple  and  Prudent  Beaudiy, 
occupies  the  same  position  in  respect  of  the  partnership 
effects  that  the^  would  have  occupied  if  they  had  retained 
their  respective  interests  in  the  partnership,  and  to  nothing 
more.  The  record  in  this  case  snow  that  an  accounting  was 
had  in  this  action,  and  that  the  Court  has  found  how  much  each 
of  the  partners  advanced  or  brought  into  the  partnership,  and 
how  much  each  has  taken  out,  and  nothing  remains  to  be 
done  beyond  so  modifying  the  decree  that  each  may  receive 
of  the  residue  of  partnersnip  assets  an  amount  proportioned 
to  the  amount  found  to  be  due  him  upon  the  accounting 
which  has  been  had.  And  for  this  purpose  the  entire  capital 
stock  of  the  corporation  known  as  the  "  lokke  Vineyard  Land 
and  Water  Association"  must  be  treated  as  partnership 
assets,  and  be  sold  at  public  auction  to  the  hignest  bidder 
for  cash  under  the  order  and  decree  of  the  Court,  and  either 
of  the  parties  must  be  permitted  to  bid  at  such  sale,  and  the 
proceeds  of  such  sale  must  be  distributed  between  the  repre- 
sentatives ol  Wilson  and  the  defendant,  Victor  Beaudiy,  in 
the  proportion  to  which  each  is  entitled  under  the  rule  here- 
inbefore stated.  And  the  Court  must  order  and  decree  that 
the  said  representatives  of  Wilson  and  the  said  defendant, 
Victor  Beaudry,  make  and  execute  to  the  purchaser  or 
purchasers  at  said  sale  a  good  and  sufficient  transfer  and  as- 
signment in  law  and  equi^  of  the  entire  capital  stock  of  said 
corporation,  known  as  the  ''Lake  Vineyard  Land  and  Water 
Association." 

Ordered,  that  this  cause  be  and  the  same  hereby  is 
remanded  to  the  Superior  Court  of  Los  Angeles  county,  with 
directions  to  said  Cfourt  to  modify  its  judgment  heretofore 
entered  herein,  so  that  the  same  shall  accord  with  the  fore- 
going opinion,  and  .as  so  modified,  said  judgment  is  hereby 
affirmed. 

We  concur:  McKinstry,  J.,  Myrick,  J.,  McKee,  J. 

(Boss,  J.,  being  disqualified,  took  no  part  in  the  decision 
of  this  case.) 
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Depabtment  No.  1. 


[Filed  November,  26,  1880.] 

No.  10,562. 

THE  PEOPLE,  Eespondent, 

vs. 

JUAN  JARAMTLLO,  Appe;i*ant. 

HoMicms — Pbbstthption  or  Iivtent  and  GinZiT,  tbouoh  Eillino  donk  bt 
Anothbb.  If  one  person  urges,  encourages,  aids  and  assists  another 
to  kiU  a  third,  the  legal  presumption  is  that  he  himself  intend^ to  kill, 
and  that,  in  executing  that  intention  by  the  guilty  means  pursued,  he 
is  guilty  of  the  crime  which  may  be  committed,  the  same  as  if  he 
actually  did  the  killing  with  his  own  hand. 

HoMidDB — TiHX  AKD  FoBM\TioN  OF  Intent  TO  KiLL.  To  coustitute  guilty 
homicide  there  need  be  no  appreciable  space  of  time  between  the  inten- 
tion to  kill  and  the  act  of  killing;  Uiey  may  be  as  instantaneous  as 
succesaye  thoughts  of  the  mind. 

Appeal  from  the  Superior  Court  of  San  Bernardino 
County. 

SatterwhUe  A  Cmiisa,  for  Appellant. 

A.  L.  Hariy  Attorney-General,  for  Bespondent. 

McEee,  J.,  delivered  the  opinion  of  the  Court: 

Defendant  was  convicted  of  manslaughter.  He  moved  for 
a  new  trial  upon  the  grounds,  among  omers,  that  the  verdict 
was  contrary  to  law,  and  that  the  Court  erred  in  refusing  to 
give  to  the  jury  an  instruction  on  a  matter  of  law  which 
arose  in  the  case,  and  which  was  necessary  to  his  defense. 
His  motion  was  denied,  and  from  the  order  denying  a  new 
trial  and  the  judgment,  he  appeals. 

It  is  contended  that  the  verdict  was  contrary  to  law, 
because  it  was  shown  by  the  evidence  that  the  shot  which 
killed  the  deceased  was  ured  by  one  Ortego,  and  not  by  the 
defendant;  that  Ortego  was,  therefore,  the  principal  in  the 
death  of  the  deceased,  and  the  defendant  an  accessory  only; 
that  the  principal,  according  to  the  verdict  in  this  case,  was 
only  guilty  of  manslaughter;  and  the  defendant,  as  an 
accessory,  could  only  be  convicted,  if  at  all,  of  an  assault 
with  an  intent  to  km,  or  an  assault  with  a  deadly  weapon; 
and  therefore,  it  is  claimed,  the  verdict  is  contrary  to  law. 

But  the  information  ran  against  the  defendant  alone,  and 
it  alleged  that  the  defendant  had  committed  the  crime  of 
murder  by  feloniously  killing  one  Edmund  Sixbv  in  the 
county  of  San  Bernardino.      The  accusation  was,  therefore, 
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against  the  defendant,  as  a  principal,  not  as  an  acojMsory, 
and  the  evidence  before  us  shows  wat  he  participated  in  the 
act  of  killing. 

The  record  does  not  contain  all  the  evidence  give%  at  the 
trial;  but  it  discloses  the  facts  that  one  Ortegohad  qnarelled' 
with  Sixby  about  some  money,  which  we  infer  from  some  ex- 
pressions which  were  used  oy  witnesses,  the  former  had 
staked  with  the  latter  on  a  horse  race.     Each  of  the  three 
men,  Sixby,  Ortego,  and  the  defendant,  was  on  horseback  in 
the  midst  of  a  crowd  of  people,  some  of  whom  were  afoot 
and  others  on  horseback.    The  wordy  quarrel  between  Sixby 
and  Ortego  had  ceased,  and  the  defendant  and  Ortego  rode 
off  together  down  the  road  in  the  direction  of  a  saloon,  about         , 
one  hundred  and  fifty  yards  away,  leaving  Sixby  in  the  crowd.         | 
When  they  came  in  front  of  the  saloon  they  dismomited         | 
and  went  in.     In  a  few  minutes  after  they  came  oat,  and         | 
mounting  their  horses  rode  back  to  the  crowd.     Just  as  they 
drew  near  to  the  crowd  the  defendant  unwrapped  from  his         | 
right  forefinger  a  rag  and  threw  it  down  on  the  ground,  and         | 
as  he  did  so,  exclaimed  to  Ortego : ' '  Yo  no  dejo  los  Americanos         I 
Uevar  mi  dinero  como  tu."   iBoth  rode  their  horses  abreast 
in  a  walk,  through  the  crowd  until  thev  confronted  Sixby  and 
stopped;  the  heads  of  their  horses  being  about  twelve  or 
fifteen  feet  apart  from  the  head  of  Sixby's  horse.  In  that  posi- 
tion the  defendant  and  Ortego  each  drew  his  pistol.  Ortego  said 
to  Sixby :  *  *  Tou  give  up  the  money. "    It  does  not  appear  that 
the  latter  made  any  reply.     Whetner  he  did  or  not,  Ortego 
fired,  and  the  defendant^  pistol  snapped.    Two  shots,  how- 
ever were  fired  (whether  both  of  them  were  fired  by  Ort^ 
is  not  proved),  when  Sixby  wheeled  his  horse  and  rode  away 
at  a  gallop  down  the  road;  and  the  defendant  and  Ortego 
pursued  him  at  a  like  rate  of  speed,  firing  at  him  as  they 
galloped  after  him.      This  race  continued  for  about  60  or  60 
yards  when  Sixby,  mortally  wounded,  fell  from  his  horse 
on  the  road  and  expired. 

Such  being  the  facts  of  the  case  as  disclosed  by  the  record, 
it  is  manifest  that  the  death  of  the  deceased  was  caused  by  the 
joint  act  of  the  defendant  and  Ortego.  Assuming  it  to  be 
true,  which  is  by  no  means  apparent  as  a  fact,  from  the 
record,  that  Ortego  fired  the  fatal  shot,  yet  by  inciting,  aid- 
ing, and  assisting  Ortego  to  kill  the  deceased,  the  defendant 
would  be  guilty  as  a  principal  in  his  death. 

The  evidence  was  sufficient  to  justify  the  jury  in  finding 
that  the  defendant  himself  may  have  fired  the  fatal  shot;  but 
if  it  were  otherwise,  and  it  showed  onjy  that  the  fatal  shot 
was  fired  by  Ortego,  and  that  the  defendant  had  urged  and 
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encouraged  and  aided  and  assisfed  him  to  kill  the  deceased, 
the  legal  presumption  from  such  conduct  and  acts  on  the 
part  of  tiie  defendant  would  be  that  he  himself  intended  to  kill 
the  deceased;  and  in  executing  that  intention  by  the  guilty 
means  which  he  f oUowed,  he  is  considered  in  law  as  guilty  of 
the  crime  which  may  have  been  committed  in  the  death  of 
deceased,  as  though  he  had  actually  slain  the  deceased  with 
his  own  hand. 

Now  the  crime  of  murder,  for  which  the  defendant  was  in- 
dicted, and  for  the  commission  of  which  he  was  tried,  is  dis- 
tinguishable by  law  into  degrees — murder  of  the  first  and  of 
the  second  degree,  and  includes  within  it  the  offense,  man- 
daughter — of  any  one  of  which  the  defendant  might  have  been 
found  guilty .  The  jury  found  him  guilty  of  manslaughter  only 
— ^the  fowest  of  the  offenses.  This  verdict  may  have  been  more 
favorable  to  him  than  the  evidence  or  the  instructions  of 
the  Court  warranted;  but  it  was  one  which  was  within  the 
province  of  the  jury  to  find;  and  it  is  not,  in  any  sense,  a 
verdict  contrary  to  law. 

It  is  next  urged  that  the  Court  below  erred  in  refusing  to 
give  to  the  juij  the  following  instructions: 

'^  If  tiie  evidence  should  satisfy  you  that  Ortego  killed 
Sixby,  and  that  the  defendant  was  present  at  the  killing,  and 
drew  and  snapped  his  pistol  at  Sixby,  you  cannot  convict 
him  of  any  of  the  offenses  that  may  be  included  in  the  infor- 
mation, unless  the  evidence  satisfies  you  beyond  a  reasonable 
doubt  that  the  defendant  and  Ortego  were  acting  in  concert 
and  in  pursuance  of  an  understanding  or  Agreement  previously 
entered  into  by  them  to  attack  Sixby." 

As  a  legal  proposition  the  instruction  is  not  maintainable. 
For,  in  tiie  trial  of  a  criminal  action  a  jury  is  not  limited  in 
the  investi^tion  of  crime  to  the  conduct  of  parties  accused 
of  committing  it  at  or  before  the  making  of  an  attack  which 
mav  have  preceded  its  commission.  The  jury  have  the  right, 
and  it  is  their  duty  to  take  into  consideration  the  conduct  of 
the  parties  at  any  time  before  and  after  the  making  of  such  an 
attack,  including  the  entire  time  in  which  the  parties  may 
have  been  engaged  at  the  consummation  of  the  criminal  act, 
and  all  the  facts  and  circumstances  connected  therewith,  with 
a  view  of  determining  whether  and  when  the  criminal  intention 
was  conceived  and  executed.  As  has  been  said,  there  need  be 
no  appreciable  space  of  time  between  the  intention  to  kill 
and  the  act  of  killing.  They  may  be  as  instantaneous  as 
successive  thoughts  of  the  mind.  (Peoide  vs.  Nichols,  34  Cal., 
211;  People  vs.  WfUiams,  43  Id.,  344;  FeopUvs.  Long,  39  Id., 
649.)    And  this  intention  may  be  formed  at  any  moment  of 
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time  before  ihe  act  of  killings  without  any  concert  of  action 
or  agreement  between  parties  to  attack  or  to  kill. 

There  is  nothing  in  the  point  that  the  act  of  the  Legislature, 
approved  April  ^,  1880,  amending  and  repealing  certain 
sections  in  the  Penal  Code,  to  provide  for  prosecutions  by 
information  or  indictment,  is  unconstitutional.  The  title  of 
the  act  is  sufficiently  certain,  and  the  sections  amended  or 
repealed  are  specifically  enumerated. 

Judgment  and  order  denyingnew  trial  affirmed. 

We  concur:  McKinstry,  J.,  Iloss,  J. 


In  Bane. 


[Filed  December  3,  1880.] 
No.   7042. 

D.  GHIRAEDELLI,  Petitioneb, 

vs. 

W.  E.  GBEEN,  Judge  of  the  Superiob  Court  of  Alameda 

County,  Respondent. 

FaZLITBB  to  8KBTK  OOPT  OT  OOMFLAZNT    NO    GbOUKD     OF     DnCUBBEB.      The 

objection  that  a  copy  of  the  complaint  in  a  Jostioe's  Court  has  not 
been  served  with  the  snmmons,  as  required  by  law,  and  that 
therefore  the  Gonrt  has  not  acquired  jurisdiction,  cannot  be  taken  by- 
demurrer. 

y OLTTNTABT  APPBABANOB   WaIVBS  SbBTICB  OF  CoPT  OF   OoMPIiAIMT  AS  WXLIi  AB 

OF  Summons.  A  voluntary  appearance  of  defendant  in  an  action  is 
equivalent  to  personal  service  of  the  summons  and  copy  of  com- 
plaint upon  him. 
AonoN  FOB  Bbnt  on  Lbasb — QuBsnoN  of  Title— Jubisdictzon  of  Justigb's 
Coubt.  In  an  action  in  a  Justice's  Court  for  rent  under  a  written 
lease,  where  defendant  answered  that  the  title  and  right  of  possession 
were  in  a  party  other  than  plaintiff  and  that  defendant  entered  and 
held  under  such  other  party,  but  did  not  claim  that  there  had  been 
an  eviction  under  title  paramount:  Hdd,  that  this  did  not  put  in 
issue  the  title  or  possession  of  real  estate,  so  as  to  oust  the  jurisdic- 
tion of  the  Justice's  Court;  but  that,  as  the  tenant  could  not  under  the 
circumstances  dispute  the  landlord's  title,  the  issue  tendered  of  title 
in  Bomeboby  else  was  immaterial  and  might  be  disregarded. 

Certiorari. 

A.  D.  SplivalOy  for  Petitioner. 

Shakpstein,  J.,  delivered  the  opinion  of  the  Court: 

A.n  action  was  originally  brought  in  a  Justice's  Court  by 
A.  C.  Dietz,  plaintiff,  against  Ohirardelli  and  others,  defend- 
ants, to  recover  rent  alleged  to  be  due  upon  a  lease  in  writing. 
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Judgment  was  rendered  against  them,  and  they  appealed  to 
the  Superior  Court,  which  affirmed  the  judgment  of  the  Jus- 
tice's Court.  The  proceedings  of  the  8uj)erior  Court  have 
been  brought  before  us  upon  a  writ  of  review,  sued  out  by 
the  defendants. 

The  defendants  demurred  to  the  complaint  in  the  Justice's 
Court,  on  the  ground  that  a  copy  of  it  had  not  been  served 
upon  them  with  the  summons.  Their  counsel  insists  that 
this  constituted  a  ground  of  demurrer,  because  the  Court 
could  not  acquire  jurisdiction  of  the  defendants  without  the 
service  of  a  copy  of  the  complaint,  with  the  summons.  But 
the  omission  would  not  appear  upon  the /ace  of  the  complaint, 
which  was  filed  before  the  service  or  even  issuance  of  the 
summons,  and  therefore  the  objection  could  not  be  taken  by 
demurrer.  (C.  C.  P.  433.)  The  demurrer  on  that  groun^ 
was  properly  overruled,  and  the  answer  of  the  defendants  to 
the  complaint  was  a  voluntary  appearance  by  them,  which 
was  equivalent  to  personal  service  of  the  summons  and  copy 
of  the  complaint  upon  them.     (C.  C.  P.  416;  Id.  1014.) 

The  defendants  by  their  answer  denied  all  the  allegations 
of  the  complaint,  and  then  proceeded  to  deny  the  plaintiffs 
title  or  right  of  possession  of  the  premises  described  in  the 
complaint,  and  alleged  that  said  title  and  right  of  possession 
were  in  some  other  party  under  whom  defendants  entered 
upon  and  held  possession  of  said  premises.  It  is  claimed  by 
tneir  counsel  that  this  put  in  issue  the  title  or  possession  of 
real  property,  and  ousted  the  Justice's  Court  oi^ its  jurisdic- 
tion. We  do  not  think  that  this  claim  is  well  founded.  The 
real  questions  in  issue  were  the  making  of  the  lease,  the  entry 
under  it,  and  rent  due.  If  the  defendants  entered  under  a 
lease,  they  could  not  dispute  the  title  of  their  landlord.  If 
they  did  not  enter  under  a  lease,  he  could  not  recover  in  this 
action,  because  he  based  his  right  to  recover  upon  such  a 
lease.  Therefore,  the  defendants'  allegation  of  title  in  some- 
body else  raised  an  immaterial  issue,  and  that  allegation 
might  have  been  stricken  out  or  disregarded  altogether.  If 
the  defendants  had  set  up  in  their  answer  an  eviction  under 
title  paramount  to  that  of  the  plaintiff,  the  case  might  be 
different.  But  in  the  absence  oi  any  such  plea,  the  defend- 
ants were  concluded  upon  the  question  of  title  by  entering 
under  a  lease  from  the  plaintiff. 

We  are  unable  to  discover  that  the  Court  below  exceeded 
its  jurisdiction,  and  it  is  therefore  ordered  that  its  proceed- 
ing be  and  the  same  hereby  are  affirmed. 

We  concur:  Eoss,  J.,  McKinstry,  J.,  Myrick,  J.,  Mor- 
rison, C.  J. 
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Ik  Bane. 


[Filed  November  29,  1880.] 
No.  6215. 

HIBERNIA  SAVINGS  AND  LOAN  SOCIETY,  Respondent, 

vs. 
DENNIS  JORDAN,  Executor,  etc.,  Appellant. 

Pbobatb — Pbbssntation  of  Mobtoaoe  Claimb.  In  an  action  of  foreclosme 
on  a  mortgage  against  a  deceased  person,  commenced  in  1877,  whete 
the  notice  to  creditors  had  been  published  in  Febmary,  1873,  dming 
which  year  the  statute  provided  that  a  mortgage  claim  need  not 
be  presented:  Eeld,  that  there  was  no  necessity  for  a  presentation, 
though  at  the  time  the  mortgage  was  executed,  and  also  during  the 
last  half  of  1874,  and  all  of  1875,  the  statute  required  presentation, 
and  provided  that  no  action  could  be  maintained  without  it. 

AMXin>MEMT8  07  1874,  OF  SBcnoira  1493  and  1500  of  Code  of  Givhi  Pbo- 
CBDUBE.  The  amendments  of  1874,  of  Sections  1493  and  1500  of  the 
Code  of  Civil  Procedure,  as  to  requiring  the  presentation  of  mortgage 
claims  againtt  decedents  estates,  did  not  have  any  retroactive  opera- 
tion. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

O.  B.  B.  Hayes,  for  appellant. 

IbUn  &  Ibbin,  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

The  mortgage,  for  the  foreclosure  of  which  this  action 
was  brought,  was  executed  in  March,  1872,  and  was  made 
payable  three  years  after  its  date.  The  mortgagor  died  in 
December,  18y2.  Administration  upon  her  estate  was  had. 
Notice  to  creditors  was  published  m  February,  1873.  The 
claim  in  suit  was  never  presented  to  the  representative  of  the 
estate  for  allowance, 'but  the  plaintiff,  in  1877,  commenced 
the  present  action,  and  in  the  complaint  expressly  waived  all 
recourse  against  any  other  property  of  the  estate  than  that 
embraced  m  the  mortgage. 

According  to  the  law  in  force  at  the  time  the  mortgage  was 
executed,  presentation  of  all  claims  to  the  representative  of 
the  estate  for  allowance,  was  necessary;  but  in  January, 
1873,  it  was  provided  by  statute  that  a  mortgage  claim  need 
not  be  presented  where  all  recourse  against  all  other  than 
the  mortgaged  property  is  expressly  waived  in  the  com- 
plaint. Such  was  the  law  at  the  time  the  notice  here  in 
question  was  given,  and  such  it  remained  until  July,  1874. 
According  to  the  law,  therefore,  under  which  the  notice  was 
given,  the  plaintiff  was  not  recjuired  to  present  its  claim  for 
allowance  within  the  time  mentioned  in  the  notice,  nor  at  all. 
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In  Joljy  1874,  however,  the  law  was  again  changed  and  the 
statute  then  made  to  read  as  follows: 

^'Section  1493.  If  a  claim  arising  npon  a  contract  here- 
tofore made  be  not  presented  within  the  time  limited  in  the 
notice,  it  is  barred  forever,  except  as  follows:  If  it  be  not 
then  due,  or  if  it  be  contingent,  it  may  be  presented  within 
one  month  after  it  becomes  due  or  absolutef  if  it  be  made  to 
appear  by  the  affidavit  of  the  claimant,  to  the  satisfaction  of 
the  executor  or  administrator  and  the  Probate  Judge,  that 
the  claimant  had  no  notice,  as  provided  in  this  chapter,  by 
reason  of  being  out  of  the  State,  it  may  be  presented  at  any 
time  before  a  decree  of  distribution  is  entered.  A  claim  for 
a  deficiency  remaining  unpaid  after  a  sale  of  property  of  the 
estate  mortgaged  or  pledged,  must  be  presented  within  one 
month  after  such  deficiencv  is  ascertained.  All  claims 
arising  upon  contracts  hereafter  made,  whether  the  same  be 
due,  not  due,  or  contingent,  must  be  presented  within  the 
time  limited  in  the  notice,  and  any  claim  not  so  presented  is 
barred  forever;  provided,  however,  that  when  it  is  made  to 
appear  by  the  amdavit  of  the  claimant,  to  the  satisfaction  of 
the  executor  or  administrator  and  the  Probate  Judge,  that 
the  claimant  had  no  notice,  as  provided  in  this  chapter,  by 
reason  of  being  out  of  the  State,  it  may  be  presented  at  any 
time  before  a  decree  of  distribution  is  entered." 

''Section  1500.  No  holder  of  any  claim  against  an  estate 
shall  maintain  any  action  thereon,  unless  the  claim  is  first 
presented  to  the  executor  or  administrator." 

Unless  these  sections  are  made  by  construction  to  retro- 
act,  we  do  not  see  what  application  they  can  have  to  the 
plaintiffs  case.  Not  only  is  there  nothing  in  the  sections 
themselves  to  indicate  an  intention  on  the  part  of  the  Legis- 
lature to  give  them  such  effect,  but  Section  3  of  the  same 
Oode  (C.  C.  Pro.)  declares  that  ''no  part  of  it  is  retroactive 
unless  expressly  so  declared." 

To  hold  the  plaintiff's  claim  barred  by  the  statute  would 
be  to  give  an  effect  to  the  notice  which  it  did  not  and  could 
not  have  xmder  the  law  under  which  it  was  published,  and 
would  require  us  to  give  to  Section  1493,  above  quoted,  a 
retroactive  effect  when  there  is  nothing  in  the  section  itself 
demanding  such  construction,  and  when  there  are  otiier 
sections  of  the  same  Code  indicating  that  it  should  not  be 
given.  In  our  opinion,  the  judgment  should  be  affirmed, 
and  it  is  so  ordered. 

We  concur:    McEinstry,  J.,  Thornton,  J. 

I  concur  in  the  judgment:    Myrick,  J. 

(Morrison,  0.  J.,  not  having  heard  the  argument,  took  no 
part  in  the  decision  of  this  case.) 
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DISSENTING  OPINION. 

I  dissent.  The  action  is  against  the  executors  of  the 
estate  of  Ellen  Jobson,  deceased,  to  foreclose  a  mortgage 
given  by  her,  in  her  lifetime,  to  secure  payment  of  a  promis- 
sory note  made  by  her  on  tiie  second  day  of  Marcn,  1872, 
payable  three  years  after  date,  and  bearing  interest  from 
date  until  paid.  The  mortgagor  died  on  or  about  the 
twentieth  day  of  Dec&iber,  1872.  Letters  testamentary 
upon  her  estate  were  issued  by  the  Probate  Court  of  the 
City  and  County  of  San  Francisco,  to  the  defendants  as 
executors;  and  on  the  seventh  day  of  February,  1873,  they 
duly  qualified  and  entered  upon  the  discharge  of  their 
duties,  and  have  ever  since  continued  to  administer  the 
estate.  On  the  twenty-first  day  of  February,  1873,  the 
executors  caused  to  be  published  according  to  law  a  notice 
to  the  creditors  of  saia  decedent  and  all  persons  having 
claims  against  her  estate  to  present  their  claims  to  the 
executors  for  settlement  and  allowance,  within  the  time 
prescribed  by  the  law.  Neither  the  mortgage  in  suit,  nor 
the  debt  secured  thereby,  has  ever  been  presented  to  the 
executors  or  either  of  them.  But,  on  the  fifteenth  day  of 
February,  1877,  this  action  was  brought  to  foreclose  flie 
mortgage,  and  in  the  complaint  in  the  action  the  plaintiff 
by  an  express  averment  therein,  waived  all  recourse  to  any 
property  belonging  to  the  estate,  other  than  the  mortgage 
property  itself.  To  this  complaint  the  defendants  demurred 
and  also  answered,  that  as  the  claim  was  never  presented  to 
the  executors  of  the  estate  it  was  *'  barred  forever,"  and  this 
action  of  foreclosure  is  not  maintainable.  The  question, 
therefore,  with  which  we  have  to  deal  is  whether  the  mortr 
gage  debt  had  to  be  presented  to  the  executors  of  the  estate 
for  allowance. 

If  the  debt  was  a  claim  against  the  estate,  which  the 
plaintiff,  as  a  creditor  of  the  estate  was  required  by  law  to 
present,  and  the  notice  to  creditors,  which  was  pubhshed  by 
the  executors,  includes  or  affects  the  plaintiff  as  a  creditor 
of  the  estate,  then  presentation  was  necessary,  unless  the 
law  afforded  some  other  remedy  for  enforcing  the  claim 
against  the  estate,  without  presentation. 

The  word  "claim,"  as  it  is  used  in  the  statute,  is  com- 
prehensive enough  to  include  all  debts  and  rights  of  action 
— all  demands  which  existed  at  the  time  of  the  death  of  the 
decedent,  and  which  could  be  asserted  at  any  time  after  her 
death  against  her  estate,  in  a  Court  of  Justice.  A  mortgage 
debt,  whether  it  be  due  at  the  death  of  the  debtor,  or 
becomes  due  thereafter,  is  one  which  may  be  asserted  in  ^ 
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Court  of  Justice  against  the  estate  of  the  debtor;  therefore, 
the  mortgage  debt  under  consideration  was  a  claim  against 
the  estate  of  the  deceased,  and  the  holder  thereof  was  a 
creditor  of  the  estate.  The  notice  required  by  law  to  credi- 
tors of  the  estate  was  addressed  to  the  plaintiff;  and  as  a  cred- 
itor of  the  estate  the  plaintiff  was  required  to  act  with 
reference  to  its  claim  according  to  law. 

The  debtor,  as  already  stated,  died  in  December,  1872. 
The  executors  (qualified  in  February,  1873,  and  publication  of 
notice  to  creditors  was  commenced  in  February,  1873,  and 
ended  in  December,  1873. 

Before  the  first  day  of  January,  1873,  when  the  Codes 
went  into  effect,  the  law  required  all  creditors  of  an  estate 
to  present  their  claims  to  the  executors  or  administrators  of 
the  estate;  that  was  the  only  mode  known  to  the  law  for  en- 
forcing the  collection  of  claims  out  of  the  assets  of  an  estate. 
The  time  within  which  presentation  was  required  to  be 
made  was  fixed  by  Section  131  of  the  old  Probate  Act.  That 
section  was  as  follows:  ''If  a  claim  be  not  presented  within 
ten  months  after  the  first  publication,  it  shall  be  barred 
forever;  provided,  if  it  be  not  then  due,  or  if  it  be  contin- 
gent, it  may  be  presented  within  ten  months  after  it  shall  be- 
come due  or  absolute."  If  after  the  claim  became  due,  or 
absolute/  the  claimant  failed  or  neglected  to  make  presenta- 
tion of  it  within  the  time  prescribed  by  that  law,  all  remedy 
to  enforce  it  against  the  estate  was  gone;  for  by  section  136 
of  the  same  Probate  Law  it  was  distinctly  declared  that, 
''No  holder  of  any  claim  against  an  estate  shall  maintain 
any  action  thereon,  unless  the  claim  shall  have  been  first 
presented  to  the  executor  or  administrator." 

In  the  case  of  Harp  vs.  GaUaha7i,  46  Cal.  228,  which,  like 
the  action  in  hand,  was  an  action  for  the  foreclosure  of  a 
mortgage  to  satisfy  certain  promissory  notes  which  had  not 
been  presented  to  the  executors  of  the  estate  of  the  mort- 
ffagor,  as  required  bv  those  sections  of  the  Probate  Law,  the 
tote  Supreme  Court  held  that  the  action  could  not  be  main- 
tained, and  it  was  so  decided  in  PiUe  vs.  Shipley,  Id.  154. 
If  those  sections  had  continued  to  be  the  law,  there  is  no 
qnestion  that,  under  those  decisions,  presentation  of  the 
claim  under  consideration  was  necessary  before  suit  could  be 
maintained  for  foreclosure  of  the  morWage  lien.  But  the 
sections  were  repealed  by  Sections  1493  and  1500  of  the 
'  Code  of  Civil  Procedure.  By  Section  1493  it  was  enacted  as 
follows:  ''  If  a  claim  is  not  presented  within  the  time  limited 
in  the  notice,  it  is  barred  forever,  except  as  follows:  If  it  is 
not  then  due,  or  if  it  is  contingent,  it  may  be  presented 
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within  one  month  after  it  becomes  due  or  absolute.  When 
it  is  made  to  appear  by  the  affidavit  of  the  claimant,  to  the 
satisfaction  of  the  executor  or  administrator  and  the  Probate 
Judge,  that  the  claimant  had  no  notice,  as  provided  in  tiiis 
chapter,  by  reason  of  being  out  of  the  State,  it  may  be  pre- 
sented any  time  before  a  decree  of  distribution  is  entered. 
A  claim  for  a  deficiency  remaining  unpaid  after  a  sale  of 
property  of  the  estate  mortgaged  or  pledged,  must  be  pre- 
sented within  one  month  after  such  deficiency  is  aace^ 
tained."  Practically,  this  enactment  worked  no  change  in 
the  rule  which  required  presentation  of  all  claims  a^kinst  an 
estate.  By  its  provisions,  all  claims  which  were  due  had  to 
be  presented  within  the  ten  months  of  the  notice  to  credit- 
ors, but  as  to  claims  which  were  contingent,  or  had  not  be- 
come due  within  the  time  limited  in  the  notice,  the  time  for 
presentation  was  fixed  at  one  month  after  they  became  due 
or  absolute,  instead  of  ten  months  thereafter,  as  had  been 
allowed  by  Section  131  of  the  Probate  Law. 

The  principal  change  was  made  by  Section  1600  of  the 
Code  of  Oivil  Procedure,  which  was  enacts  in  the  place  of 
Section  136  of  the  Probate  Law.  The  rule  of  Section  136, 
which  declared  that  ^'no  holder  of  any  claim  against  an 
estate  shaU  maintain  any  action  thereon,  unless  the  claim  is 
first  presented  to  the  executor  or  administrator/'^was  still 
retained;  but  an  exception  to  it  was  made  in  favor  of  a 
mortgage  or  other  lien  upon  propertv  of  the  estate.  A  right 
of  action  to  foreclose  tne  hen  without  presentation  of  the 
claim,  which  the  lien  was  made  to  secure,  was  given  to  the 
holder,  where  recourse  against  anv  other  property  of  the 
estate  was  waived.  This  made  the  holder  of  such  a  claim  a 
preferred  creditor  of  the  estate  to  the  extent  of  the  Uen 
which  he  had  upon  the  property  of  the  estate;  and  the  claim 
secured  by  the  lien  was  exceptional  to  other  claims  against 
the  estate  only  so  far  as  the  new  remedy  created  by  the  law. 
But  the  law  which  created  this  remedy  did  not  interfere  with 
any  other  remedy  belonging  to  creditors  of  the  estate.  Lien- 
holding  creditors  had,  in  fact,  under  the  law,  two  remedies 
for  the  enforcement  of  their  claims.  One  was  a  right  of 
action  by  presentation,   according  to  law,  under  the  notice 

given  to  creditors;  the  other,  a  right  of  action  to  foreclose  a 
en,  without  presentation  of  the  claim  secured  by  the  lien. 
The  one  was  affected  by  the  notice  given  to  creditors  of  the 
estate;  the  other  was  not.  One  had  to  be  resorted  to  within 
the  time  prescribed  by  the  statute  for  presentation;  the 
other  could  be  availed  of  during  the  existence  of  the  law 
which  conferred  it,  at  any  time  after  the  idebt  became  due, 
and  before  it  was  barred  by  the  general  statute  of  limitation. 
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But  the  right  to  a  particular  remedy  is  not  a  yested  right; 
it  depends  upon  a  continuance  of  the  law  which  creates  it, 
and  the  law  is  subject,  at  all  times,  to  the  will  of  the  Legis- 
lature. (O^den  vs.  Savmders,  12  Wheat.  276;  Stoddart  vs. 
Smithy  6  Binn.  355;  Tvolumne  Redemption  Company  vs.  Sedg- 
wick,  15  Cal.  285;  IRnckle  vs.  Peffart,  6  Barr.  196.)  If  it  be 
lepeiEded  the  right  no  longer  exists,  unless  it  has  been  ex- 
pressly reserved  by  the  repealing  statute,  or  has  been  per- 
lected  by  steps  taken  under  the  law  while  it  existed.  Now, 
the  Act  of  lo73,  which  gave  the  remedy  by  action  of  fore- 
closure, was  regaled  by  an  amendment  to  Section  1500  of 
the  Code  of  Civil  Procedure,  which  took  effect  on  the  first 
day  of  July,  1874.  On  and  after  that  date  the  law,  so  far  as 
it  gave  to  the  holder  of  a  mortgage  claim  against  an  estate 
the  right  to  foreclose  the  mortgage  without  presentation,  was 
as  though  it  had  never  existed,  except  as  to  past  actions 
which  may  have  been  commenced  under  it,  and  such  claim- 
ants were  left  to  enforce  their  claims  against  the  estate  by 
remedies  known  te  the  existing  law.  In  place  of  the  law 
repealed,  the  former  rule  was  reinstated:  ''That  no  holder 
of  any  claim  against  an  estate  shall  maintain  any  action 
thereon  unless  me  claim  is  first  presented  to  the  executor  or 
administrator."  This  existing  law  was  applicable  to  the 
claim  in  controversy,  unless  the  plaintiff  was,  by  the  repeal- 
ing^ law,  deprived  of  all  remedy  for  its  enforcement.  But 
while  Section  1500  was  repealed.  Section  1493  was  left  un- 
repealed and  unaltered,  except  as  to  a  mere  matter  of  phrase- 
ologv  in  relation  to  claims  arising  upon  contracts  which  did 
not  become  due,  or  were  contingent,  during  the  time  limited 
in  the  notice  to  creditors.  The  phrases,  ''If  it  is  not  then 
due,  or  if  it  is  contingent,"  which  occur  in  the  section  as  it 
was  adoi>ted  on  the  first  day  of  January,  1873,  were  changed 
to:  ''If  it  be  not  then  due,  or  if  it  be  contingent."  This 
mere  change  of  phraseology  wrought  no  distinct  change  in 
the  law,  for  the  substituted  phrases  do  not  impart  an  inten- 
tion to  change  the  law  in  any  other  respect,  so  far  as  the  pre- 
CKentation  of  claims  was  concerned.  (Totes'  Case,  4  Johns. 
369;  Tbylor  vs.  Ddaney,  2  Caines  Eep.  150.) 

Section  1493,  as  supervised  and  adopted  by  the  Legislature 
in  1874,  being  substantially  the  same  that  it  w^  from  the 
first  day  of  January,  1873,  as  to  contracts  theretofore  made, 
and  the  remedy  of  foreclosure  of  a  mortgage  lien  without 
presentation  being  abolished  by  law,  the  position  of  the 

Iilaintiff  under  the  law  as  it  existed  on  the  first  day  of  July, 
874,  was  what  it  had  always  been,  that  of  a  resident  cred- 
itor of  the  State,  with  notice  of  the  publication  of  notice  to 
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creditors,  haying  a  claim  arising  ont  of  a  contract  which  had 
been  made  on  the  second  day  of  March,  1872.  The  contract 
was,  therefore,  made  before  Section  1493  was  adopted  or 
revised;  and  the  claim  which  arose  out  of  it  was,  by  tne  very 
terms  of  the  statute,  included  within  the  provisions  of  tbe 
statute,  and  aflfected  by  the  notice  to  cremtors.  The  con- 
tract, according  to  its  terms,  did  not  become  due  within  the 
ten  months  of  the  notice.  So  that  the  claim  arising  out  of 
it  was  not  a  claim  which  the  holder  was  required  to  present 
within  ten  months  of  the  notice.  It  was  a  claim  which  did 
not  become  due  within  that  time,  and  for  its  presentation 
the  statute  provided  a  different  time.  The  claim  of  the 
plaintiff  was,  therefore,  one  of  those  claims  against  the 
estate,  which  were  an  exception  to  the  time  for  presentation 
to  the  executors;  but  an  exception  to  the  time  prescribed  for 
presentation  does  not  interfere  with  or  destroy  the  role  of 
the  statute  which  requires  presentation  to  be  made  within 
statutory  time  for  the  enforcement  of  the  claim.  To  that 
rule  there  was  no  exception,  except  in  the  case  of  non-resi- 
defit  creditors  of  the  estate  who  had  had  no  notice  of  the 
publication^of  notice  to  creditors.  But  the  plaintiff  did  not 
come  within  that  exception,  because  it  was  a  resident  cred- 
itor and  had  notice,  therefore  the  claim  was  affected  by  the 
notice. 

No  question  is  made  as  to  the  legality  of  the  notice.  Its 
publication  was  fully  completed  and  ended,  and  it  was  valid 
and  binding,  as  part  of  the  proceedings  of  administration  of 
the  estate,  upon  all  claimants  who  had  notice  of  it.  But  it 
is  urged  that  the  notice  could  not  affect  the  plaintiff's  claim, 
because  at  the  time  it  was  given  the  law  allowed  the  holder 
of  such  a  claim  another  remedy,  and  during  that  time  the 
plaintiff  was  not  compelled  to  resort  to  any  other  remedy; 
therefore,  it  is  claimed,  that  the  notice  could  not  affect  the 
claim,  and  the  legislation  of  1874  could  not  retroact  so  as  to 
give  it  any  effect. 

The  Act  of  1874  did  not  act  in  any  way  upon  the  notice  to 
creditors.  The  notice  was  a  necessary  step  in  the  adminis- 
tration of  the  estate,  required  by  law  for  the  purpose  of 
notifying  creditors  of  the  estate  to  avail  themselves  of  the 
remedy  given  by  law  for  the  enforcement  of  their  claims 
against  the  estate,  within  tiie  time  prescribed  by  the  law. 
When  the  notice  was  fully  completed  and  ended,  it  had 
discharged  its  office,  and  no  subsequent  legislation  could 
validate  or  invalidate  it,  so  as  to  affect  any  rights  which  the 
estate,  or  creditors  of  the  estate,  may  have  acquired  under 
it.    The  Act  of  1874  did  not«attempt  to  do  so.    It  was  not 
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retroactiye,  except  as  to  remedy;  but  retroactiye  legislation 
is  competent  to  affect  remedy.  The  Act  simply  abolished 
a  particular  remedy.  In  doin^  that  it  did  not  divest  the 
plaintiff  of  any  vested  right  which  had  been  acquired  under 
the  repealed  law.  No  rights  acquired,  or  proceedings  taken, 
under  the  provisions  of  a  repealed  law,  could  be  impaired 
by  the  repeal.  (Section  2104,  0.  0.  P.)  But  no  proceed- 
ings had  been  commenced  or  were  taken  by  the  plaintiff 
before  the  remedy  by  foreclosure  was  abolished;  none  could 
haye  been,  for  the  claim  was  not  due  until  1875;  and  no 
vested  right  in  the  contract,  out  of  which  the  claim  rose, 
was  in  any  way  affected  or  impaired;  for  although  a  peculiar 
remedy  was  taken  away,  a  substantial  remedy,  affected  by 
the  notice  to  creditors,  was  left  to  plaintiff.  That  remedy 
always  existed,  and  was  always  available  until  barred  by  the 
statute.  It  was  not  even  necessary  for  the  plaintiff  to  Selay 
presentation  until  the  claim  became  due.  In  Rkketson  vs. 
Michardsony  19  Cal.  354,  the  Court  say:  "The  statute  does 
not  require  a  presentation  to  be  postponed  until  after  publi- 
cation of  the  notice  by  executors.  The  holder  mav  antici- 
pate such  publication."  And  in  Fidd  vs.  Field,  77  N.  Y. 
294,  the  Court  of  Appeals  of  New  York  say:  *' Claims 
against  an  estate  may  be  presented  any  time  sdfter  the  ex- 
ecators  qualify  and  enter  on  the  discharge  of  their  duties; 
and  their  decision  thereon,  before  publication  of  notice,  has 
the  same  effect  as  if  made  after  publication." 

Both  before  and  after  the  plaintiff's  claim  became  due  the 
remedy  of  foreclosure,  without  presentation,  did  not  exist, 
except  as  to  the  time  between  January  1,  1873,  and  July  1, 
1874.  Before  and  after  the  claim  became  due  the  remedy 
by  presentation  did  exist;  and  it  was 'a  remedy  affected  by  the 
notice  of  creditors,  for  as  a  claim  against  the  estate,  it  was 
held  by  the  plaintiff  as  a  resident  creditor  of  the  estate.  As 
a  remedy,  it  was  complete  for  the  enforcement  of  the  claim 
against  the  estate;  for  the  allowance  of  the  claim  by  the 
executors  would  have  resulted  in  a  quasi  judgment  in  favor 
of  the  claimant,  which,  when  ordered  to  be  paid  by  the 
Probate  Court,  would  .ripen  into  a  final  judgment.  Thus 
tiie  creditor  of  an  estate  not  only  secures  payment  of  his 
claim  out  of  the  assets  in  the  hands  of  the  executor  or  the 
administrator,  but,  if  his  claim  is  secured  by  a  mortgage,  or 
other  lien,  upon  any  of  the  assets  of  the  estate,  he  keeps 
aUve  the  remedy  upon  the  claim,  and  so  upholds  the  remedy 
to  foreclose  the  hen.  {Fallcm  vs.  BvtUr,  21  Cal.  24;  WilMs 
vs.  Farley,  24  Id.  490.) 

If  a  creditor  who  has  had  notice  fails  to  avail  himself  of 
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this  remedy  when  none  other  exists^  within  the  time  allowed 
by  law  for  that  purpose,  his  claim  becomes,  in  the  langoage 
of  the  existing  law,  ^*  forever  barred,  and  he  cannot  main- 
tain any  action  thereon." 

For  these  reasons  I  think  the  judgment  should  be 
reversed.  MgEes,  J. 

I  concur  in  the  dissenting  opinion  of  Mr.  Justice  McEee: 
Sharpstein,  J. 

Depabtment  No.  1. 


[Filed  November  26, 1880.] 

No.  6774. 

JAMES  CAMP  ET  AL.,  Bespondents, 
vs. 
EEBECCA  0.  GKEPER,  Administbatbix,  etc.,  Appellast. 

Attbb  Acquibkd  Title  Inubbs  to  Bbnkfit  of  MoBTaAGXS.  That  the  gab* 
seqnently  acquired  title  of  a  mortgagor  innreB  to  the  benefit  of  the 
mortgagee  is  no  longer  an  open  question  in  this  State. 

MoBTOAox  ON  Land  Aftxbwabds  bt  Pbobatx  Coubt  sbt  Asn>m  as  Hoio- 
BTBAD.  Where  husband  and  wife  mortgaged  public  land,  to  vhich 
the  husband  afterwards  acquired  title,  and  which,  after  the  death  of 
the  husband,  was  set  aside  as  homestead  by  the  Probate  Court:  He^d, 
in  a  subsequent  action  to  foreclose  the  mortgage,  that  such  aotion 
might  be  maintained,  under  Section  1500  of  the  Code  of  GiYil  Pro- 
cedure, without  presentation  of  the  mortgage  to  the  representatiye  of 
deceased;  but  that  in  such  case  the  decree  for  the  amount  due  should 
run  only  against  the  representative  of  deceased  as  such  representa- 
tive,  and  ^ould  not  proTide  for  any  judgment  in  case  of  defiaeocy. 

Appeal  from  ihe  District  Court  of  the  Eighth  Judicial  Dis^ 
trict,  Del  Norte  County. 

Zr.  F.  Cooper  and  Wm.  Gibbons,  for  appellant. 
James  K  Murphy,  for  respondents. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
L.  B.  Grider,  on  the  twenty-fifth  of  June,  1872,  executed  to 
the  plaintiffs  his  promissory  note  for  the  sum  of  twenty-tfaree 
hundred  and  twen^  dollars.  ^  To  secure  its  payment,  ne  and 
his  wife,  Bebecca  C.  Grider,*  joined  in  the  execution  to  the 
plaintife  of  a  mortgage  upon  certain  property,  a  part  of 
which  the  husband  was  at  the  time  cultivating,  but  the  title 
to  which  was  then  in  the  Government  of  the  United  States. 
Grider  afterwards,  in  the  year  1873,  obtained  the  title  to  the 
property.  That  the  title  thus  acauired  by  him  inured  to 
the  oenefit  of  his  mortgagees  is  no  longer  an  open  question 
in  this  State.  (Christy  vs.  Dana,  42  Cal.  179;  Mrhaldk  vs. 
Larrabee,  31  Cal.  445;  Clark  vs.  Baker,  14  Cal.  612.; 
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SabseqneBtly — ^to  wit,  onthetweniy-firstof  October,  1874 — 
Grider  filed,  ptirsaant  to  the  statutes  of  the  State,  a  homestead  on 
the  mortgaged  premises;  and  on  or  about  the  twenty-sixth  of 
February,  1878,  died  in  the  county  of  Del  Norte,  leaving  as  his 
sole  heir  bis  widow,  the  defendant,  Eebecca  C.  Orider.  On 
the  first  of  June  thereafter,  letters  of  administration  upon  the 
estate  of  the  deceased  were  duly  issued  by  the  Probate  Court 
of  said  county  to  the  said  Eebecca,  who  duly  qualified  as 
administratrix,  and  entered  upon  the  discha^e  of  the  duties 
of  her  office.  June  21,  1878,  the  Probate  Court,  after  due 
proceedings  had,  set  off  the  said  premises  to  the  said  Ee- 
becca as  a  homestead.  The  present  action  was  instituted  to 
foreclose  the  mortgage.  The  complaint  does  not  aver,  nor 
do  the  findings  show,  that  the  mortgage  claim  was  eVer  pre- 
sented to  the  administratrix  for  allowance;  but  the  plaintiffs 
in  their  complaint  allege  that  **  they  expressly  waive  any  and 
fljl  recourse  against  any  other  property  of  the  estate  of  the 
said  L.  B.  Orider,  deceased,  other  man  the  premises  de- 
scribed in  said  mortgage;"  and  they  contend  that,  having 
thus  waived  all  recourse  against  any  other  property  of  the 
estate,  they  are  entitled  to  maintain  this  action  without  pre- 
sentation of  the  mortgage  claim,  by  virtue  of  Section  1500 
of  the  Code  of  Procedure,  which  is  as  follows:  *^  No  holder 
of  any  claim  against  an  estate  shall  maintain  any  action 
thereon,  unless  we  claim  is  fijrst  presented  to  the  executor 
or  administrator,  except  in  the  following  case:  An  action 
may  be  brought  by  any  holder  of  a  mortgage  or  lien  to  en- 
force the  same  against  thd  property  of  the  estate  subject 
thereto,  where  all  recourse  against  any  other  property  of  the 
-  estate  is  expressly  waived  in  the  complaint.'' 

Appellant  relies  on  sections  1474  and  1476  of  the  same 
Code.  Section  1474  is  as  follows:  *' The  homestead  selec- 
ted by  the  husband  and  wife,  or  either  of  them,  during  their 
coverture,  and  recor^pd  while  both  are  living,  on  the  death 
of  the  husband  or  wife  vests  absolutely  in  the  survivor,  and 
is  not,  nor  the  proceeds  of  a  sale  thereof  subject  to  the  pay- 
ment of  any  debt  or  liability  contracted  by  or  existing 
against  the  husband  and  wife,  or  either  of  them,  previous  to  or 
at  tibe  time  of  the  death  of  such  husband  or  wife,  except  such 
mortgage  or  lien  as  the  homestead  was  subject  to  at  the  time 
of  the  death  of  such  husband  or  wife.'*  Section  1475:  ''  If 
the  homestead  selected  and  recorded  prior  to  the  death  of 
the  decedent,  is  returned  in  the  inventory,  appraised  at  not 
exceeding  $5000  in  value,  the  Probate  Court  must,  by  order, 
set  it  off  to  the  persons  to  whom  title  is  vested  by  the  pre- 
ceding section.  If  there  are  subsisting  liens  or  incumbrances 
on  the  homestead,  they  must  be  paid  out  of  the  funds  of  the 
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estate,  if  there  remain  sufficient  for  that  purpose  after  the 
payment  of  all  claims  allowed  against  the  estate." 

The  object  of  the  last  clause  of  the  last  section  cited  was 
nndoubtedly  to  preserve  the  homestead  intact  if  possible, 
and  it  might  be  contended  with  much  force  that,  where  a 
mortgage  uen  exist  upon  land  on  which  a  homestead  has  sub- 
sequently been  declared,  it  is  necessary  as  a  condition  pre- 
cedent to  suit,  to  present  the  mortgage  for  allowance,  in 
order  to  warrant  its  payment  out  of  uie  funds  of  the  estate, 
but  for  the  fact  that  Section  1500  in  terms  declare  that  when 
all  recourse  against  any  other  property  of  the  estate  is  ex- 
pressly waived  in  the  complaint,  such  suit  may  he  maintained 
without  presentation,  and  but  for  the  further  fact  that  the 
clause  of  Section  1475,  providing  for  the  payment  of  such 
liens  out  of  the  funds  of  the  estate,  is  accompanied  by  the 
limitation:  "If  there  remain  sufficient  (funds)  for  that  pur- 
pose after  the  payment  of  all  daims  allowed  against  the  estate.'' 
This  language  seems  to  accord  with  Section  1500,  in  that  it 
contemplates  that  the  mortgage  claim  need  not  be  presented 
for  the  lien  upon  the  homestead  is,  under  its  provisions, 
authorized  to  be  paid  out  of  the  funds  of  the  estate  ovlj  after 
the  payment  of  ail  allotved  claims.  If  the  mortgage  was  re- 
quired to  be  presented  and  allowed,  it  wotdd  itself  become 
a  '^  claim  allowed  against  the  estate  "  and  its  payment  would, 
of  course,  extinguish  the  lien. 

In  the  case  Schadt  vs.  Heppey  45  Gal.  433,  it  was  expressly 
held  that  where  the  mortgage  property  is  set  apart  oy  the 
Probate'  Court  as  a  homestead,  for  the  use  of  the  widow  and 
children,  it  is  not  necessary  to  present  the  mortgage  claim 
for  allowance,  before  suit  to  enforce  it,  provided  no  claim  is 
made  a^inst  the  assets  of  the  estate  for  any  deficiency.  The 
statute  m  force  when  that  case  arose,  however,  did  not  con- 
tain the  provision  found  in  the  clause  of  Section  1475,  supra, 
to  which  reference  has  been  made;  but,  for  the  reason 
already  suggested,  we  do  not  think  tliat  clause  alters  the 
rule  laid  down  in  Section  1500,  nor  does  it  prevent  SchaJi 
vs.  Heppe  from  bein^  authority  in  support  of  this  position. 

It  results  that  tiie  judgment  of  the  Court  below  was  correct, 
except  in  so  far  as  it  decreed  the  amount  due  upon  the  note 
and  mortgage  to  be  due  from  Bebecca  C.  Grider  individually- 
It  should  have  adjudged  the  amount  to  be  due  from  her  as 
administratrix  of  the  estate  of  L.  B.  Grider,  deceased,  with- 
out, however,  judgment  over  for  any  deficiency. 

The  cause  is,  therefore,  remanded,  with  an  order  to  the 
Court  below  to  modify  the  judgment  in  the  respect  indicated, 
and  as  thus  modified  the  judgment  is  affirmed. 

We  concur:  McKinstry,  J.,  McKee,  J. 


\mtu  ^mt  ^m  ^mtml. 


Vol.  VI.  Januabt  1,  1881.  No.  19. 

Current  Topics. 

Perjnry  is  a  crime  which  may  be  said  to  be  committed 
more  frequeotly  and  to  be  punished  less  frequently  than  any 
other  offense.  There  is  rarely  a  trial  in  a  contested  case  in 
which  there  is  not  more  or  less  of  it.  It  is  a  common  obser- 
vation of  Courts  and  Judges  that  the  witnesses,  or  some  of 
them,  on  one  side  or  the  other  of  such  a  trial  must  have  per- 
jured themselves,  either  by  stating  as  true  what  they  knew 
to  be  untrue,  or  what  they  did  not  know  to  be  true;  and  yet 
prosecutions  for  perjury  are  rare,  and  convictions  almost 
unheard  of.  The  evil  has  been  to  some  extent,  perhaps,  in- 
creased by  opening  the  doors  to  the  admission  of  parties  and 
interested  persons  as  witnesses;  but  the  crime  is  not  confined 
to  such  persons.  The  friends  of  parties,  those  whom  the 
parties  are  accustomed  to  meet  and  associate  with,  strain 
and  exaggerate  and,  in  fact,  perjure  themselves,  almost  to 
as  great  an  extent  as  the  parties  themselves. 

It  is  sometimes  thought  that  the  remedy  for  this  bad 
state  of  things  is  in  legislation.  It  may  be  that  some 
good  might  be  accomplished  by  simplifying  the  mode  of 
procedure  and  making  convictions  for  perjury  more  easy. 
But  the  fundamental  evil  is  in  the  low  state  of  public  morals 
and  the  only  real  and  effectual  remedy  to  be  looked  for  is 
in  the  progress,  advancement,  or  evolution,  call  it  what  we 
may,  of  the  moral  sentiment  of  the  community  in  general.  ' 


Several  decisions  of  our  Supreme  Court,  rendered  last 
October,  were  inadvertently  omitted.  We  give  one  of  them, 
Bavia  vs.  Scott,  in  this  number.  We  will  give  the  others  es 
soon  as  we  can  find  room. 
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Supreme  Court  of  California. 

Department  No.  2. 


[Filed  November  29,  1880.] 
No.  7299. 

THE  HIBEKNIA   SAVINGS   AND   LOAN    SOCIETT, 

Petitioner, 

vs. 

THE  SUPERIOR  COURT  OF  INTO  COUNTY, 

Respondent. 

Judgment  on  Gabnishmsnt.  If  a  corporation  or  person,  gamisheedashav- 
ing  property  of  a  judgment  debtor  or  being  indebt^  to  him,  daima 
an  adverse  interest  in  the  property  or  denies  the  debt,  an  action  may 
be  authorized  by  the  judgment  creditor  against  the  garnishee;  but  no 
summary  judgment  upon  such  a  prooeediug  can  be  rendwed. 

Application  for  a  writ  of  review. 

It  appears  that  Waterman  and  O'Brien  recovered  judg- 
ment for  $288.54  against  one  Manuel  Garcia,  in  a  Justices 
Court  in  Injo  County,  and  caused  execution  thereon  to  be 
served  upon  the  Hibemia  Savings  and  Loan  Society  as  gar- 
nishee, Claiming  that  Garcia  had  money  on  deposit  there. 
The  bank,  in  answer  to  a  demand  for  information,  replied 
that  it  had  a  deposit  to  the  credit  of  a  person  named  Garcia, 
but  that  the  depositor  was  not  the  defendant  in  the  execu- 
tion. Thereupon,  at  the  instance  of  Waterman  and  O'Brien, 
judgment  was  rendered  in  the  Superior  Court  of  Inyo  County 
against  the  Hibemia  Savings  and  Loan  Society. 

Ibbin  &  Jbbin,  for  petitioner. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
The  Court  is  of  opinion  that  the  judgment  against  the 
plaintiff  referred  to  in  this  case  is  void.  No  jud^ent  can 
be  rendered  against  a  corporation  upon  such  a  proceeding  as 
was  taken  against  the  plaintiff,  without  an  examination. 
There  can  be  no  judgment  by  default,  as  the  statute  does  not 
allow  such  judgment.  (Sections  719,  720,  C.  C.  P.)  If  the 
party  summoned  refuses  to  attend,  he  may  be  compelled  by 
the  Court,  and  punished  for  contempt  for  disobeying  the 
order.     If  the  corporation  or  person  alleged  to  have  propert 
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of  the  judgment  debtor,  or  be  indebted  to  him,  claims  an  in- 
terest in  tne  property  adverse  to  him,  or  denies  the  debt,  the 
Conrt  or  Judge  can  only  authorize  an  action  by  the  judgment 
creditor  against  such  corporation  or  person.  In  such  case, 
no  judgment  can  be  rendered  by  the  Court  issuing  the  order 
for  the  alleged  indebtedness.  (C.  C.  P.,  Sec.  720;  Hartman 
vs.  Olvera,  51  Cal.  502.) 

Inasmuch  as  there  is  no  appeal,  the  amount  in  controversy 
being  less  than  $300,  and  no  plain,  speedy  and'adequate  rem- 
edy, the  case  is  a  prop>er  one. for  the  writ  to  issue;  and  the 
i'udgment  of  the  Court  is  that  the  judgment  of  the  Court  be- 
ow  be  and  is  hereby  annulled,  that  any  further  proceeding 
may  be  conducted  according  to  law. 
We  concur:  Sharpstein,  J.,  Myrick,  J. 


Depabtment  No.  2. 


[Filed  October  9,  1880.] 

No.  6597. 

GEORGE  M.  DAVIS,  Respondent, 

vs. 

WILLIAM  SCOTT,  Appellant. 

No  Pbk-kmption  of  Land  in  Actuai.  Posskssion  or  Anotheb.  The  right 
of  pre-emption  cannot  be  acquired  by  intrusion  and  trespass  upon 
land  in  the  actual  possession  of  another. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, San  Joaqnin  County. 

W.  8.  BucJdey^    W.  L.  Dudley^  and  J.  -&  BvM^  for  ap- 
pellant. 

Terry  &  McKune,  for  respondent. 

MoRBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  ejectment,  and  after  the  evidence  was 
closed,  the  Conrt  below  found  the  following  facts : 

"FINDINGS. 

''  In  this  case  the  Court  finds  the  following  facts: 

''  1.  That  the  land  in  controversy  was  embraced  in  a 
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patent  issued  to  the  Western  Pacific  Bftilroad  Company  by 
the  United  States  Government  on  the  —  day  of  May,  a.  d. 
1870,  which  was  duly  recorded  in  San  Joaquin  Counfy. 

''2.  That  by  articles  of  consolidation  and  amalg^ation 
executed  the  twenty-second  day  of  June,  1870,  said  Western 
Pacific  Bailroad  Company  and  the  Central  Pacific  Bailroad 
Company  of  California  were  consolidated  and  formed  into  a 
new  corporatipn  called,  the  Central  Pacific  Bailroad  Com- 
pany, and  all  the  interest  to  said  land  acquired  by  said  patent 
were  conveyed  to  and  vested  in  said  Central  Pacific  Baolroad 
Company. 

"That  on  the  fifth  day  of  April,  1871,  said  Central  Pacific 
Railroad  conveyed  said  land  by  deed  to  James  W.  Whitaker, 
who  on  the  ninth  day  of  May,  A.  D.  1874,  conveyed  the  said 
land  by  deed  to  the  plaintiff. 

"That  plaintiff  since  said  conveyance  from  Whitaker  has 
occupied  and  cultivated  said  land,  having  the  same  enclosed 
with  a  substantial  fence. 

*.*  3.  That  on  the  seventeenth  day  of  July,  1877,  the  de- 
fendant entered  upon  said  land  and  built  a  nouse  near  the 
centre  of  the  West  line,  which  house  he  has  since  occupied 
and  hots  cultivated  about  half  an  acre  of  said  land. 

"That  at  the  time  of  the  entry  of  the  defendant  said  tract 
of  land  had  been  plowed  by  plaintiff,  preparatory  to  sowing 
a  crop  of  grain. 

"  That  in  the  winter  of  1877  plaintiff  sowed  in  wheat  the 
whole  of  said  land  except  the  half  acre  above  mentioned, 
which  was  occupied  by  the  defendant. 

"4.  That  on  the  —day  of  March,  A.  D.  1878,  defendant 
prepared  a  declaratory  statement  of  his  intention  to  pre- 
empt said  land  and  offered  to  file  the  same,  with  the  Begister 
of  the  Land  Office  at  Stockton,  California,  and  tendered  to 
the  Begister  his  fees  for  filing  the  same;  said  Begister  refused 
to  accept  and  file  said  declaratory  statement,  from  which  re- 
fusal defendant  appealed  to  the  Commissioner  of  the  General 
I^nd  Office,  and  tnat  no  decision  upon  said  appeal  has  been 
received  at  the  Stockton  Land  Office. 

"  5.  That  said  land  is  situated  in  the  limits  of  the  Stock- 
ton Land  District.  That  defendant  is  a  citizen  of  the  United 
States,  over  21  years  of  age,  and  possesseth  qualifications 
required  to  pre-empt  public  land  under  the  laws  of  the 
United  States. 

"6.  That  said  land  is  included  in  the  limits  of  a  large 
tract  called  Los  Moquelemos,  which  was  claimed  by  one 
Andreas  Pico  as  having  been  granted  to  him  by  the  Mexican 
Government,  which  claim  was  finally  rejected  by  the  Su- 
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freme  Court  of  the  United  States  on  the  thirteenth  day  of 
'ebruary,  1865. 
''As  conclusions  of  law  the  Court  ^ds  that  the  plaintiff 
have  judgment  for  the  possession  of  said  land  and  for  costs 
of  the  action. 

"8.  A.  BooKEB,  District  Judge." 

There  is  no  doubt  that  there  was  competent  evidence  be* 
fore  the  Court  to  justify  all  of  the  foregoing  findings  except 
the  2d;  and  to  support  that  finding  the  plaintiff  offered  in 
eyidence  a  copy,  duly  certified  to  by  the  Secretary  of  State, 
of  what  purported  to  be  articles  of  consolidation  and  amal- 
mmation  of  the  Western  Pacific  Baih*oad  Company  and  the 
Central  Pacific  Bailroad  Company  of  California. 

By  these  articles,  all  of  the  rights,  land,  etc.,  belonging  to 
said  companies  and  to  each  of  them  were  vested  in  a  corpor- 
ation called  the  Central  Pacific  Eailroad  Company.  The 
articles  of  consolidation  were  executed  on  the  twenty-second 
day  of  June,  1870. 

Objection  was  made  to  the  introduction  of  these  articles 
in  evidence  on  the  grounds : 

''1.  That  there  was  no  law  making  said  certified  copy 
evidence. 

**  2.  There  was  no  evidence  tliat  either  said  alleged  West- 
tern  Pacific  Bailroad  Company,  or  said  Central  Pacific  Bail- 
road  Company  of  Califomia,  was  ever  a  corporation  de  jure 
or  de  facto. 

"3.  There  was  no  evidence  of  tlie  execution  of  the  origi- 
nal articles  of  consolidation  by  said  companies." 

In  the  view  we  take  of  this  case,  it  is  unnecessary  for  us 
to  pass  upon  the  correctness  of  the  decision  of  the  Court 
below  in  overruling  the  above  objections  to  the  certificate  of 
amalgamation. 

The  Court  finds:  "  That  on  the  fifth  day  of  April,  1871, 
said  Central  Pacific  Bailroad  Company  conveyed  said  land 
by  deed  to  James  W.  Whitaker,  who  on  the  ninth  day  of 
mSkY,  1874,  conveyed  the  said  land  by  deed  to  the  plaintiff, 
and  that  said  plaintiff  since  said  conveyence  from  Whitaker, 
has  occupied  and  cultivated  said  land,  having  the  same  enclosed 
with  a  svbstafitial  fence.  That  on  the  seventeenth  day  of 
July,  1877,  the  defendant  entered  upon  said  land  and  built  a 
house  near  the  centre  of  the  west  line,  which  house  he  has 
since  occupied  and  has  cultivated  about  half  an  acre  of  said 
land.  That  at  the  time  of  the  entry  of  the  defendant,  said 
tract  of  land  had  been  plowed  by  plaintiff  preparatory  to 
sowing  a  crop  of  grain.    That  in  the  winter  of  1877,  plaintiff 
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sowed  in  wheat  the  whole  of  said  land  except  the  half  acre 
above  mentioned,  which  was  occupied  by  the  defendant." 

The  fourth  finding  of  fact  is  as  follows:  "That  on  the 

day  of  March,  A.  d.  1878,  defendant  prepared  a  declaratory 
statement  of  his  intention  to  pre-empt  said  land  and  offered 
to  file  the  same  with  the  Begister  of  the  Land  Office  at 
Stockton,  California,  and  tendered  to  the  Begister  his  fees 
for  filing  the  same,  and  said  Begister  refused  to  accept  and 
file  said  declaratory  statement,  from  which  refusal  defendant 
appealed  to  the  Commissioner  of  General  Land  Office  and 
that  no  decision  of  said  appeal  has  been  received  at  the 
Stockton  Land  Office.*' 

The  fifth  finding  is  as  follows:  ''That  said  land  is  situated 
in  the  limits  of  the  Stockton  Land  District.  That  defendant 
is  a  citizen  of  the  United  States,  over  tweniy-one  years  of 
age,  and  possesses  the  qualifications  required  to  pre-empt 
public  land  under  the  laws  of  the  United  States." 

The  statement  on  motion  for  a  new  trial  contains  the 
following  evidence : 

''  It  was  proven  on  the  part  of  plaintiff  that  on  the  ninth 
day  of  May,  1874,  he  entered  into  possession  of  said  laiid 
under  said  Whitaker  and  cultivated  the  same  every  year 
thereafter  to  grain  until  the  entry  of  the  defendant  thereon 
on  the  eighteenth  day  of  July,  18y7.  That  at  the  time  of 
such  entry  said  land  was  summer  fallowed  for  grain,  and  was 
at  the  time  of  such  entry  enclosed  by  a  good  and  substantial  en- 
closure, and  had  been  so  enclosed  ever  since  said  deed  from 
Whitaker  to  plaintiff  was  given.  '  That  plaintiff  and  said 
James  W.  Whitaker  had  been  in  eocdusive  possession  of  said 
land  from  the  fifth  day  of  April,  1871,  until  the  entry  of  de- 
fendant thereon. 

Here  we  have  evidence  not  only  of  possession,  but  also  of 
occupation  by  plaintiff  and  his  grantor,  commencing  in 
April,  1871,  and  continued  down  to  the  tiitne  of  defendant's 
entry  in  July,  1877.  The  defendant,  having  made  an  inef- 
fectual attempt  to  pre-empt  the  land  in  controversy,  invaded 
the  plaintiff's  possession,  and  now  withholds  the  possession 
from  him.  It  is  impossible  for  us  to  perceive  any  just  claim 
or  right  which  the  defendant  can  assert  in  support  of  his 
entry.  He  did  not  have  a  pre-emption  claim  to  the  land  or 
to  any  portion  thereof,  and  could  not,  under  tiie  highest 
authority  of  law,  become  a  pre-emptioner  thereof.  The  land 
was  in  tne  actual  possession  and  occupation  of  the  plaintiff  at 
the  time  defendant  attempted  to  locate  a  pre-emption  claim 
thereon,  and  it  was  not,  therefore,  subject  to  pre-emption. 
This  question  has  been  settled  by  the  Supreme  Court  of  the 
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United  States.  In  the  case  of  Atkerton  vs.  Fowler,  96  U.  S. 
Bep.  519,  Mr.  Justice  Miller,  delivering  the  opinion  of  the 
Court,  says:  "Does  the  policy  of  Sie  pre-emption  law 
authorize  a  stranger  to  thrust  men  out  of  their  homes,  seize 
their  improvements,  and  settle  exactly  where  they  were  set- 
tled, and  by  these  acts  acquire  the  initiatory  right  of  pre- 
emption ?  The  generosity  by  which  Congress  gave  the  set- 
tler the  right  of  pre-emption  was  not  intended  to  give  him 
the  benefit  of  another  man's  labor,  and  authorize  him  to  turn 
that  man  and  his  family  out  of  their  home.  It  did  not  pro- 
pose to  give  its  bounty  to  settlements  obtained  by  violence 
at  the  expense  of  others.  The  right  to  make  a  settlement 
was  to  be  exercised  on  unsettled  land;  to  make  improvements 
on  unimproved  land.  To  erect  a  dwelling-house  did  not  mean 
to  seize  some  other  man's  dwelling.  It  had  reference  to  va- 
cant land — to  unimproved  land;  and  it  would  have  shocked 
the  moral  sense  of  the  men  who  framed  these,  laws,  if  they 
had  supposed  that  they  extended  an  invitation  to  the  pioneer 
population  to  acquire  inchoate  rights  to  the  public  lands  by 
trespass,  by  violence,  by  robbery,  by  acts  leading  to  homi- 
cide, and  other  crimes  of  less  moral  turpitude." 

In  the  above  case  the  conclusion  of  the  Court  was,  that 
''  no  right  of  pre-emption  can  be  established  by  a  settlement 
and  improvement  on  a  tract  of  public  land  when  the  claimant 
forcibly  intruded  upon  the  possession  of  one  who  had  already 
settled  upon,  improved  and  inclosed  that  tract." 

In  the  latter  case  of  Hosmer  vs.  WaUaee,  97  XT.  S.  Bep. 
597,  Mr.  Justice  Field,  delivering  the  opinion  of  the  Court, 
says:  "To  create  a  right  of  pre-emption  there  must  be  set- 
tlement, inhabitation  and  improvement  by  the  pre-emptor, 
conditions  which  cannot  be  met  when  the  land  is  in  the  oc- 
cupation of  another." 

There  is  a  still  more  recent  decision  of  the  same  Court, 
Trenouth  vs.  San  Francisco,  100  U.  S.  Bep.  251,  on  this 

auestion.  The  Court  there  hold  that  "the  claim  of  one  of 
le  intruders  as  a  pre-emptor,  was  equally  unfounded.  1. 
Becamse  the  right  of  pre-emption  under  the  laws  of  the 
United  States  cannot  be  acquired  by  intrusion  and  trespass 
upon  lands  in  the  actual  possession  of  others,"  etc. 

The  citation  of  additional  authority  upon  this  point  is  un- 
necessary. The  above  cases  clearly  establish  the  law,  and 
we  are  satisfied  with  the  principle  there  established. 

In  our  opinion  the  facts  justified  the  findings  of  the  Court, 
and  the  findings  sustain  the  judgment. 

Judgment  and  order  affirmed. 

We  concur:    Sharpstein,  J.,  Thornton,  J.,  Myrick,  J. 
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Depabtment  No.  1. 


[Filed  December  6, 1880.]  | 

No.  5833.  I 

JOHN  J.  STEWAET,  Appellamt, 

vs. 

J.  0.  TIPTON  AND  H.  H.  BUBTT,  Eespondents. 

GoKPoranoN  Aobbxhbivt — ^Tkndkb  Nbcbssabt  to  Bab  Suit  oh  OsiaaiL 
Claim.  In  case  of  a  composition  agreement,  by  which  a  creditor 
agrees  to  giTe  np  hie  claim  in  consideration  of  the  execution  to  him 
of  a  note  for  a  less  amount,  it  is  incumbent  on  the  debtor  to  tender 
the  new  note  before  he  can  demand  a  relinquishment  of  the  origiiial 
debt,  or  defend  against  a  suit  on  it. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict, Tehama  Coimty. 

J.  Chadboume,  for  appellant. 

G.  A.  Chrter^  C.  P.  Braynard  and  E.  J,  Lewk^  for  re* 
Bpondents. 

MoBBisoN,  G.  J.,  delivered  the  opinion  of  the  Oonrt: 

The  complaint  in  this  case  contains  two  counts,  the  first 
of  which  is  upon  the  following  instrument  in  writing: 

"  Ked  Bluff,  October  28, 1875. 

"Eeceived  of  John  J.  Stewart,  twenty-seven  hundred  and 
fifty  dollars  on  deposit,  payable  on  return  of  this  certificate 
properly  indorsed,  by  giving  twenty  days'  notice,  at  one  ner 
cent,  per  month.  Tipton  and  Bubtt. 

The  complaint  contains  all  the  averments  necessary  to 
charge  the  defendants  upon  the  above  instrument,  and  the 
defense  is  a  compositioli  agreement  entered  into  by  plaintiff 
and  other  creditors  of  the  defendants.  The  agreement  re- 
lied upon  is  as  follows : 

"For  value  received  we  severally  agree  with  Tipton  and 
Burtt  of  Bed  Bluff,  California,  to  ta^e  the  promissory  notes 
of  said  Tipton  and  Burtt  for  the  several  amounts  due  us,  at 
at  the  rate  of  fifty  cents  on  the  dollar,  which  said  promissoiy 
notes  shall  be  payable  one-half  in  eighteen  months  and  one- 
half  in  twenty-four  months,  and  shaU  be  payable  in  United 
States  gold  coin,  and  bear  interest  at  the  rate  of  one  per 
cent,  per  month. 

''Tnis  a^eement  is  made  by  each  of  us  in  order  that 
Tipton  and  JBurtt  may  so  reduce  their  indebtedness,  as  to  be 
able  to  resume  business  at  Bed  Bluff." 

The  second  count  is  founded  upon  an  indebtedness  from  the 
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defendants  to  the  Bed  BInff  Mill  Company,  which  was 
assigned  to  the  plaintiff.  To  this  count  the  same  defense 
was  interposed.  The  agreement  above  set  forth  was  signed 
by  sixty-six  creditors  of  the  defendants,  among  whom  were 
the  plaintiff  and  the  Superintendent  of  the  Bed  Blnff  Mill 
Company.  The  case  was  tried  by  the  Court,  and  one  of 
the  findings  is  '^tiiat  the  defendants  were  sJways  ready  and 
willing  to  make  and  deliyer  to  the  plaintiff  and  the  said  com- 
pany tneir  promissory  notes,  according  to  the  terms  of  said 
agreement,  whensoever  the  plaintiff  and  said  company  should 
surrender  up  and  cancel  the  demands  sued  on  in  this  action, 
but  the  plaintiff  and  said  company  afterwards  refused  to 
comply  with  their  said  agreement  and  surrender  up  their  said 
claims,  and  thereby  prevented  the  defendants  from  perform- 
ing their  part  of  said  agreement;"  and  the  conclusion  of  law 
found  by  the  Court  is  ''  that  the  demands  upon  which  the 
action  is  brought,  were  cancelled  at  the  time  the  agreement 
was  signed.*'    Defendants  had  judgment. 

The  only  evidence  in  the  case  on  this  point  was  that  of 
the  defendant  J.  C.  Tipton,  and  he  testified  that  the  defend- 
ants had  always  been  ready  and  willing  to  execute  and 
deliver  the  notes  and  take  up  the  indebtedness  for  which  they 
had  been  given,  according  to  the  terms  of  the  agreement. 
On  cross-examination,  however,  he  said:  "That  he  had 
never  asked  or  requested  the  plaintiff  or  the  Bed  Bluff  Flour 
and  Milling  Company  to  surrender  up  the  demands  men- 
tioned in  the  complaint,  nor  did  the  defendants  make  out  or 
offer  the  notes  to,  and  demand  the  surrender  of  said  indebted- 
ness according  to  the  terms  of  the  agreement  or  otherwise." 
No  tender  or  demand  was  ever  made  to  his  knowledge.  It 
farther  appears  from  the  evidence  of  the  same  witness,  that 
the  defendants  opened  and  resumed  business  for  four  or  five 
days  after  the  agreement  was  signed,  and  then  made  an 
assignment  to  secure  certain  preferred  creditors,  agreeing  to 
pay  them  sixty-two  and  a  half  cents  on  the  dollar.  It  also 
appears  that  the  defendants  settled  with  one  of  the  creditors 
who  signed  the  agreement,  paying  him  the  full  amount  of  his 
olaim. 

The  evidence  does  not  sustain  the  finding  of  the  Court, 
that  the  plaintiff,  or  the  Bed  Bluff  Mill  Company,  refused  to 
comply  with  the  agreement;  but  on  the  contra^,  it  clearly 
appears  from  the  evidence  of  the  defendant,  Tipton,  that  the 
defendants  never  offered  to  give  the  new  notes,  and  never  re- 
quested a  surrender  of  the  claims  sued  on.  The  law  upon 
flbiis  subject  is  thus  stated  by  Chitty  in  his  work  on  contracts, 
Tol.  2,  page  1057:     "The  rule  of  law  is  that  a  person  who 
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is  to  be  discharged  from  his  liability  upon  a  contract,  by  the 
performance  of  a  certain  act,  is  impliedly  bound  to  do,  or 
cause  to  be  done,  the  act  which  is  to  discharge  him.  Thus 
where  the  creditors  of  an  insolvent  debtor  agreed  to  receive 
a  composition  on  their  respective  debts,  to  be  secured  by  the 
promissory  notes  of  the  debtor,  payment  of  which  was  to  be 
guaranteed  by  a  third  person,  it  was  held  to  be  incumbent 
on  the  debtor  to  tender  the  notes  to  the  creditors,  in  order 
to  bar  their  original  claims,  unless  the  latter  had,  by  their 
conduct,  dispensed  with  such  tender.  So  if  a  p>arty  has  to 
ay  a  sum  ol  money,  a  mere  readiness  to  pay  is  insufficient; 
^ut  he  is  bound  to  go  to  the  party  who  is  entitled  to  receive 
tiie  money,  and  to  pay  or  tender  the  same  to  him,  in  order 
to  exonerate  himself  from  liability."  In  the  case  of  Fenni- 
man  vs.  EUiott,  27  Barb.  315,  it  is  held:  '^In  case  of  com- 
position deeds,  the  rule  is  clearly  established  that  the  debtor 
must  pay  at  the  day  appointed;  and  if  he  neglects  to  do  so, 
the  original  debt  is  revived."  The  case  of  Bosling  vs.  Mug- 
geridge,  16  Meeson  and  Welsby's,  181,  is  also  in  point.  It 
was  there  held  as  follows:  '*In  assumpsit  the  defendant 
pleaded  that,  after  the  cause  of  action  accrued,  the  defend- 
ant and  M,  who  was  jointly  liable  with  him  to  the  plaintiff, 
became  unable  to  pay  their  creditors  in  full,  and  thereupon 
it  was  agreed  by  tne  defendant  and  M,  the  plaintiff  and  the 
other  creditors,  that  a  composition  of  4s.  6d.  in  the  pound 
should  be  paid  upon  their  debts;  and  that,  upon  receiving 
that  sum,  tne  plaintiff  and  the  other  creditors  should  execute 
to  defendant  and  M  a  general  release;  that  a  deed  of  release 
was  prepared  for  execution,  and  that  the  creditors,  except 
the  plaintiff,  received  the  composition  and  executed  the  re- 
lease; that  the  defendant  has  always  been  ready  to  pay  the 
plaintiff  the  composition  of  4s.  6a.  in  the  pound  upon  his 
executing  the  release,  of  which  plaintiff  had  notice,  and  was 
requested  by  defendant  to  accept  the  composition  and  exe- 
cute the  release :  Heldy  bad,  for  not  showing  that  the  de- 
fendant and  M  offered  to  pay  the  plaintiff  the  composition 
money,  or  tendered  the  release  to  him  for  execution. '  (See, 
also,  Cranlev  vs.  HlUary,  2  Maule  and  Selwyn's,  120.) 

"  Nor  will  the  debtor  be  entitled  to  the  benefit  of  it  (the 
composition  deed)  if  he  neglect  to  perform  accurately  what 
is  to  be  done  on  his  part.  Thus  he  must  tender  the  compo- 
sition money  on  the  appointed  day;  for,  as  Lord  Ellenbor- 
ough  said  in  Cranley  vs.  Hillary,  2  M.  and  S.  121,  the  pariy 
to  be  discharged  is  bound  to  do  the  act  which  is  to  discnarge 
him."    (1  Smith's  Leading  Cases,  554.) 

There  is  no  pretense  in  the  present  case  that  the  debtors 
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ever  tendered  the  notes  which  they  were  required  to  give  the 
plaintiff,  or  ever  demanded  a  surrender  of  the  demands  saed 
upon.  In  other  words,  there  was  a  total  failure  on  the  part 
of  the  defendants  to  do  anything,  or  to  offer  to  do  anythmg, 
with  a  view  to  carry  into  effect  tiie  composition  agreement 
with  the  plaintiff  or  the  Bed  Bluff  Milling  Company. 

We  are  of  the  opinion  that  the  plaintiff  was  entitled  to 
judgment  on  the  facts  found. 

Judgment  and  order  reversed,  and  cause  remanded. 

We  concur:  Ross,  J.,  McKinstry,  J. 


In  Bane. 


[Filed  December  6,  1880.] 
No.   6977. 

PIG  PICO,  Appellant, 

vs. 

BOMULO  PICO,  Eespondent. 

CiiAiM  AND  Possession  of  Pbbsonaii  Pbopsbty — Plsadings — Soopb  of  Gen- 
EBIL  Denial.  In  the  statutory  action  of  ''claim  and  delivery  of  per- 
sonal property,"  an  answer  by  way  of  general  denial  puts  in  issne  the 
plaintilBTs  right  to  the  possession  of  the  property,  which  is  the  material 
matter;  and  under  such  denial  defendant  may  show  that  he  or  a  third 
person  is  entitled  to  the  possession,  without  specially  pleading  it;  but 
if  the  property  have  been  taken  by  plaintiff  under  the  writ,  the  de- 
fendant to  entitle  himself  to  a  judgment  for  the  return  of  it  or  its 
▼alue,  must  insert  a  formal  claim  therefor  in  his  answer. 

Olaim  and  Deliyebt — Issues — ^Amendment  of  Anbweb  bt  GLAiioNa  Betubn 
AT  TocB  OF  Judgment.  Where  an  action  of  claim  and  delivery  of  per- 
sonal property,  in  which  the  answer  was  a  general  denial,  was  sent  to  a 
referee,  and  the  referee  reported  in  favor  of  defendant  and  for  a  return 
to  him  of  the  property,  or  in  case  its  return  could  not  be  had,  for  its 
value,  stating  it:  Edd,  that  the  pleadings  were  sufficient  to  authorize 
the  findings  and  judgment  for  the  defendant  thereon;  that  a  further 
judgment  for  return  of  the  property  would  be  authorized  but  for  the 
provision  of  the  statute  requiring  a  formal  claim  to  support  such  judg- 
ment; and  that  an  amendment  of  the  answer  at  the  time  of  judgment 
by  inserting  such  formal  claim  and  judgment  therefor  was  not  im- 
proper. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
District,  Los  Angeles  County. 

QhsseUj  Smith  &  Smith,  for  appellant. 
Ihom  dk  Stevens,  for  respondent. 

McElNSTBT,  J.,  delivered  the  opinion  of  the  Court: 
The  action  was  brought  to  recover  certain  personal  prop- 
erty, or  its  value — alleged  to  be  J5,000.    The  original  an- 
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Bwer  was  a  general  denial.  By  consent,  the  canse  wai 
referred  for  a  trial  of  cdl  the  issues  of  law  and  fact.  Among 
other  findings,  the  referee  found  the  value  of  the  property, 
and  that  it  had  been  taken  under  a  "writ  of  replevin  '  and 
delivered  to  plaintiff,  who  had  since  **  unlawfully  with- 
held the  same  from  the  possession  of  the  defendant."  The 
property  was,  in  fact,  taten  under  a  writ  issued  at  the  com- 
mencement of  the  action  and  delivered  to  the  plaintiff.  The 
judgment  of  the  referee  was  that  i)laintiff  take  nothing;  that 
defendant  have  and  recover  of  plaintiff  the  possession  of  the 
properly,  or,  in  case  delivery  could  not  be  had,  that  he  re- 
cover the  value  of  the  property — adjudged  to  be  $3,547.50. 
This  judgment  was  entered  l^ovember  25,  1878.  On  the 
same  day  an  amended  answer  was  filed,  setting  up  in  ad- 
dition to  the  denials  of  the  original  answer,  that  we  proper^ 
had  been  taken  under  the  writ  and  delivered  to  plaintiff; 
alleging  its  value  to  be  $8,000,  and  claiming  its  return.  The 
transcript  does  not  show  whether  the  amended  answer  was 
or  was  not  filed  by  leave  of  the  Court.  It  must  therefore  be 
presumed  that  leave  was  granted,  and  the  answer  filed  before 
the  judgment  was  entered. 

Appellant  claims  that  the  amended  answer  was  insufiicient 
to  authorize  a  judgment  in  favor  of  defendant  for  a  return  of 
the  property,  or  its  value,  inasmuch  as  it  does  not  allege  the 
defendant  to  be  the  owner,  or  otherwise  to  have  the  ri^ht  of 
possession,  "at  the  time  of  the  trial."  This  position  is 
based  upon  supposed  precedents  in  the  action  of  replevin. 

While,  however,  the  proceedings  in  our  action,  "claim 
and  deliverv,"  are  in  some  respects  analogous  to  those  in 
"replevin,'  certaiii  features  which  distinguished  the  prac- 
tice in  replevin  have  not  survived.  Thus,  in  replevin  the 
denial,  or  general  issue,  was  non  cejnt.  But  non  cepU  simply 
denied  the  taking,  and  admitted  title  in  the  plaintiff.  So 
non  detinet  put  in  issue  only  the  detention.  Neither  avowries 
nor  cognizances  exist  under  our  system  of  laws.  They 
passed  away  with  the  abolition  of  distresses  for  reyrf,  cattle, 
damage  feasant,  etc.  Avowries  and  co^izances  admitted  the 
taking  of  the  plaintiffs  property,  and  justified  it  as  a  seizure 
by  distress;  the  former  in  the  defendant's  own  right,  the 
latter  as  distress  made  by  defendant  as  bailiff  for,  and  in  the 
right  of,  another.  A  justification  was  where  defendant  was 
enabled  to  show  that  plaintiff  had  no  property  in  the  goods, 
and  that  they  were  the  property  of  the  defendant,  or  some 
third  person.  There  was  a  supposed  technical  necessity  to 
allege  propertjr  in  defendant,  or  a  third  person,  since  the 
general  issue  md  not  question  the  title  of  plaintiff.    A  simple 
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demand  in  a  plea  for  a  return  of  the  property  was  not  suffi- 
cient— ^the  plea  had  to  state  facts  with  respect  to  ownership, 
or  right  of  possession,  such  as  would  justify  an  award  of  a 
retuni.  '  Indeed,  if  such  facts  were  stated,  &  formal  claim  or 
demand  was  not  essential.  (13  111.  623;  45  Id.  438;  52  HI. 
76.)  By  our  system  of  pleading  a  defendant  may  fuUy  justify 
under  the  general  denial.  If  defendant  cannot  deny  plaint 
iff's  property  without  affirmatively  asserting  property  in 
himself,  or  some  third  person,  then  there  can  oe  no  general 
denial  of  the  averments  of  the  complaint  in  this  class  of 
cases,  although  the  Code  of  Civil  Procedure  expressly  pro- 
vides there  may  be.  Even  of  the  former  practice,  under 
which,  in  order  to  obtain  a  judgment  for  a  return  of  the 
goods,  the  defendant  ou^ht,  regularly,  to  plead  as  well  prop- 
ertrp^  in  himself  (or  a  third  person)  as  want  of  property  in 
plfiontiff,  it  was  nevertheless  said:  ''The  traverse  or  denial 
of  the  plaintiff's  right  was  the  matericd  thing,  the  allegation 
of  title  in  another  was  merely  inducement."    (Wells  on  Be- 

£  levin,  869;  12  Wend.  38;  18  N.  J.  L.  339;  22  Id.  553;  69 
11.  300.) 

Under  our  sj^stem  of  pleading  the  general  denial  puts  in 
issue  the  plaintiff's  right  to  the  possession  of  the  property — 
the  material  matter.  If  the  plaintiff  was  not  entitled  to  pos- 
session when  he  commenced  nis  action,  but  possession  has 
been  delivered  to  him  by  means  of  the  ancillary  writ,  the 
possession  should  be  restored  to  the  defendant,  from  whom 
it  has  been  taken. 

.  While  avotories  and  cognixancea  continued,  both  parties  in 
replevin  were  considered  as  actors,  ''the  defendant,  in 
respect  of  his  having  made  distress  (being  a  claim  of  right 
and  the  avowry  in  the  nature  of  a  declaration),  and  the 
plaintiff  in  respect  of  his  action.  (1  Chitty's  Plead.  165.) 
The  same  remark  has  been  applied,  somewhat  loosely,  to  our 
action  for  the  recovery  of  specific  personal  propertv.  It  is 
apparent,  however,  that  under  our  system  the  denial  puts  in 
issue  every  averment  of  the  complaint,  which  goes  to  show 
property  in  plaintiff  when  the  action  was  commenced;'  and  if, 
on  the  trial,  it  appears  that  plaintiff  was  not  entitled  to  the 
possession  when  the  suit  was  commenced,  the  defendant 
should  be  left  undisturbed  in  his  possession  if  the  goods  have 
not  been  taken  from  him,  and  ordinarily  they  should  be  re- 
stored to  him  if  they  have  been  taken  from  him  and  deliv- 
ered to  plfidntiff. 

But  appellant  insists  that  the  answer  should  allege  the  de- 
fendant s  right  to  the  possession  up  to  "the  time  of  the 
trial."    It  has  been  held  that  if  plaintiff  has  obtained  pos- 
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session  of  the  properly  in  dispute  at  the  commencement  of 
the  action,  and  the  defendant  asks  for  a  return  of  it  in  his 
answer,  and  it  shall  appear  at  the  trial  that  his  interest  has 
ceased  intermediate  the  commencement  of  the  action  and  tiie 
trial,  and  the  right  to  the  possession  has  vested  in  the  plaintiff^ 
tiie  Court  should  render  a  judgment  in  favor  of  the  defendant 
for  costs  only.  {O'Conyror  vs.  Bhtke,  29  Cal.  47.)  There  is 
nothing,  however,  in  our  Code  of  Procedure  which  provides 
for  anticipatory  pleading.  The  answer  cannot  aver  that  cer- 
tain facts  will  exist  in  the  future.  Answers — ^unless  supple- 
mental and  averring  matter  arising  puis  darrein  contimiance-- 
relate  to  the  time  of  filing  the  complaint.  So  the  substantial 
part  of  the  declaration  in  replevin  was  that  "  defendant  in  a 
certain  (definite  place)  took  the  goods  and  chattels  of  the 
plaintiff,"  etc.;  and  the  plea — ^when  defendant  denied  plaint- 
iff's right — averred,  "the  said  goods  and  chattels  toere  (when 
taken)  the  goods  and  chattels  of  the  defendant  {or  one  'E 
F.'s'),  and  not  of  the  plaintiff  as  alleged."  (Chitty's  Prece- 
dents; Pleas  in  Eeplevin.) 

The  power  of  the  Court,  therefore,  as  asserted  in  CCanrwr 
vs.  Blcuce,  to  refuse  a  return  where  the  defendant  has  lost  his 
right  to  it  between  the  commencement  of  the  action  and  the 
trial,  is  not  dependent  upon  allegations  in  the  answer,  bat  is 
employed  upon  equitable  principles,  and  because  it  would 
not  be  advisable  to  return  the  property  to  defendant  merely 
that  it  might  again  be  replevied  by  plaintiff. 

Our  conclusion  is  that  it  is  not  necessfikry  to  all^e  affirma- 
tively that  defendant,  or  a  third  person,  is  entitled  to  the 
Sossession  of  the  specific  property  sued  for.  The  general 
enial,  if  the  plaintiff  fails  to  prove  his  averments,  determines 
that  property  taken  from  defendant  by  the  writ  of  "replevin" 
should  be  restored  to  him. 

Nevertheless,  a  defendant  cannot  have  judgment  for  a  re- 
turn of  the  property,  or  its  value,  unless  he  has  claimed  a 
return  in  his  answer.  (C.  C.  P.  627,  667;  GomW  vs.  Scm- 
neU,  13  Cal.  430.)  But  this— even  if  it  be  held  to  require  a 
formal  demand — ^is  not  because  such  demand  is  necessary 
to  eke  out  the  denials,  or  constitutes  of  atself  an  affirmative 
allegation,  but  because  it  is  arbitrarily  made  the  duty  of  de- 
fendant to  assert  his  formal  claim  for  a  return  as  a  prerequi- 
site to  a  judgment  for  the  return  of  the  property  or  its 
value. 

Except  for  this  arbitrary  requirement  of  the  statute,  the 
formal  claim  for  a  return  of  the  property  would  not  be  nec- 
essary. We  have  seen  that  where  the  f act^  set  forth  in  a  plea 
in  replevin  showed  that  defendant  was  entitled  to  the  pos- 
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session  of  the  property  when  the  action  was  commenced,  a 
formal  claim  or  demand  for  a  return  was  not  essential.  In 
reference  to  replevin,  courts  and  legal  writers  have  said  that 
a  defendant  was  entitled  to  a  judgment  for  a  return  whenever 
the  question  whether  a  return  should  be  had  was  presented 
by  the  pleadings — ^that  is,  whenever  the  right  of  plaintiff  was 
contested,  and  the  right  of  possession  in  defendant,  or  a  third 
person,  asserted.  (Wells  on  Replevin,  489.)  Under  our 
system,  the  general  denial  contests  the  right  of  plaintiff,  and 
under  it  may  be  shown  the  right  of  defendant  or  a  third  per- 
son. The  denial  of  plaintiff's  right  to  the  possession  neces- 
sarily includes  an  assertion  of  right  in  defendant,  from  whom 
the  possession  of  the  property  has  been  taken  under  the 
writ,  and  would  authorize  a  judgment  for  the  return,  were  it 
not  for  the  provision  of  the  Code  which  requires  a  return  to 
be  claimed  m  the  answer. 

Appellant  also  insists  that  the  Court  below  erred  in  per- 
mitting the  amended  answer,  claiming  a  return,  to  be  med. 
He  thus  states  the  point:  ^' The  issues  originally  made  had 
been  referred,  by  consenty  to  the  referee;  and  he  had  tried 
the  case  and  made  his  findings  and  judgment  under  those 
issues.  It  was  too  late  to  permit  an  averment,  raising  new 
issues  which  had  never  been  tried,  and  upon  which  plaintiff 
had  no  opportunity  to  be  heard."  We  do  not  understand 
appellant  to  assert  that  the  consent  of  a  party  to  a  reference 
for  a  trial  of  all  the  issues  debars  him  from  making  applica- 
tion to  Hie  Court  for  leaye  to  amend  his  pleading,  if  the  ap- 
plication is  made  at  the  proper  time.  His  position  is  that  it 
18  error  to  permit  an  amendment  which  creates  new  issues 
after  the  original  issues  have  been  tried. 

The  alternative  judgment  in  favor  of  defendant  for  a  return 
of  the  property  "or  the  value  thereof,"  is  proper  when  the 
answer  "claims"  a  return,  and  the  Court,  jury  or  referee 
finds  the  value  of  the  propertv,  and  that  defendant  is  entitled 
to  a  return.  We  have  seen  tnat  the  trial  of  the  issues  made 
by  the  general  denial  determines  whether  the  plaintiff  or  de- 
fendant was  entitled  to  the  possession  of  the  property 
when  the  action  was  commenced,  and  that  a  judgment  refus- 
ing a  return  by  reason  of  a  transfer  of  the  rignt  of  possession 
intermediate  to  the  commencement  of  the  suit  and  the  trial 
does  not  depend  upon  the  verbality  of  the  pleadings. 

The  referee  properly  found  the  valve  of  the  property  upon 
the  original  pleadings.  The  special  verdict  as  to  value  is  a 
statutory  requisite.  (C.  C.  P.  627.)  But  a  referee  must  find 
upon  all  the  issues  for  any  reason  material.  Under  the 
former  Constitution  the  District  Court  had  jurisdiction  of 
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actions  like  the  present  only  where  the  value  of  the  property 
in  controversy  amounted  to  three  hundred  dollars.  Hence 
it  was  necessary  for  plaintiff  to  allege  value,  and  when  de- 
nied, to  prove  it.  It  was  therefore,  of  course,  necessary  for  ' 
the  referee  to  find  value,  although  the  answer  was  but  the 
general  denial. 

The  referee  then  properly  found  the  value  of  the  property, 
because  the  answer  denied  that  it  was  of  any  valae.  He 
also  properly  found  that  plaintiff  was  not,  at  the  commence- 
ment  of  the  action,  ''or  at  cdl,"  the  owner  or  entitled  to  the 
possession  of  the  property,  because  the  plaintiff's  title  and 
right  were  denied  by  the  answer.  Inasmuch  as  the  property 
had  been  taken  out  of  defendant's  hands  and  dehvered  to 
plaintiff  under  the  "writ  of  replevin,''  the  finding  that  plaint- 
iff was  not  entitled  to  the  possession  is  a  finding  that  oefend- 
ant  was  entitled  to  the  possession.  As  to  whether  the  ri^ht 
of  possession  had  passed  from  defendant  to  plaintiff,  uat 
question  was  not  presented  by  the  pleadings.  If,  however, 
me  question  whether  the  right  to  the  possession  of  the  prop- 
erty nad  passed  from  defendant  to  })laintiff  before  the  trial, 
after  the  commencement  of  the  action  (and  after  or  before 
the  answer  was  filed),  was  constructivelv  put  in  issue  by.  the 
original  pleadings,  that  question  must  be  sur)pos6d  to  have 
been  passed  upon  by  the  referee,  who  f ouna  that  plaintiff 
was  not  at  the  commencement  of  the  action,  ''or  ataU,"  en- 
titled to  the  possession. 

Every  fact  found  by  the  referee  was  within  the  issues 
made  by  the  complaint  and  original  answer,  and  the  fadx 
found  vxndd  fvRy  have  sustained  the  jvdgTnerU  entered  had  the 
original  answer  contained  a  formal  claim  for  a  return  of  the 
property. 

The  "claim  for  a  return"  would  not  have  broadened iio 
issues.  It  was  not  necessary  to  the  trial  of  any  material 
question  upon  which  the  rights  of  these  parties  depended. 
Ko  judgment  could  be  rendered  directing  a  return  of  ^^ 
property  to  defendant,  or  in  his  favor  for  its  value,  until  the 
answer  contained  the  claim  or  demand.  There  could  be  no 
reason  why  the  record  shoidd  not  be  rounded,  and  thefornuu 
claim  inserted  in  the  answer,  at  any  time  prior  to  the  actual 
entry  of  the  judgment. 

Judgment  and  order  affirmed. 

We  concur:    Sharpstein,  J.,  Myrick,  J.,  McEee,  J. 

I  dissent:    Thornton,  J. 

(Boss,  J.,  having  been  disqualified,  took  no  part  in  ^^ 
decision  of  this  case.) 
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I^  Bane, 


[Kled  December  11,  1880.] 
No.  7484. 

GHABLES  H.  GABTEB,  PBrmoNER, 

vs. 

ISAAC  8.  KALLOCH  et  al.,  Bespondents. 

Labob  on  New  Cm  Haix  or  San  F&ancisco  bcubt  be  undeb  Contbact 
BEOuiiABiiT  Let.  The  Act  of  1876,  for  the  completion  of  the  New 
City  Hall  of  San  Francisco  (Stats.  1875-6,  461),  provides  that  all  con- 
tracts to  perform  labor,  as  well  as  those  to  famish  materials,  or  to  do 
both,  shall  be  awarded  to  the  lowest  bidder  after  proposals  or  bids 
regidarly  called  for;  and,  therefore,  an  ordinary  contract  to  do  day's 
work,  not  let  or  entered  into  in  accordance  with  the  provisions  of  tiie 
statnte,  cannot  be  enforced. 

Application  to  the  Supreme  Court. 

J.  A.  Waymire,  for  petitioner. 
Bobert  Ash,  for  respondents.     • 

MoBBisoNy  C.  J.y  delivered  the  opinion  of  the  Court: 
This  is  an  application  for  a  writ  of  mandamus  based  upon 
a  petition  setting  forth  the  following  facts: 

1.  That  the  defendants  constitute  the  Board  of  New  City 
Hall  Commissioners  of  the  City  and  County  of  San  Fran- 
cisco. 

2.  That  during  the  month  of  October,  1880^  the  petitioner 
and  plaintiff,  at  the  special  instance  and  request  of  defend- 
ants, as  such  commissioners,  performed  labor  upon  said  New 
City  Hall  in  finishing  a  room  thereof,  for  which  labor  the 
defendants  agreed  to  pay  him  at  the  rate  of  four  dollars  a 
dav. 

3.  That  thereafter  the  plaintiff  duly  presented  his  bill  for 
the  work  done  by  him,  and  demanded  of  the  defendants  that 
they  should  allow  the  same  and  order  it  paid. 

4.  That  on  the  nineteenth  day  of  October,  1880,  the  Board 
of  New  City  Hcdl  Commissioners,  by  a  majority  vote,  adopted 
the  following  resolution:  ''  Resolved,  That  we  do  hereby  de- 
cline passing  to  print  or  payment  a  demand  in  favor  of 
Charles  H.  Carter  for  the  sum  of  thirty-five  dollars  for  the 
work  done  by  him  at  the  New  City  Hall,  on  the  ground  that 
the  work  should  have  been  done  by  contract  and  not  by  day's 
labor."  The  foregoing  constitute  the  material  facts  set  forth 
in  the  petition. 

There  is  but  one  question  presented  in  the  case,  and  that 
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relates  to  the  legality  of  the  contract  by  which  the  plaintiff 
was  employed  to  perform  labor  on  the  New  City  Hall.  A 
correct  solution  of  this  question  depends  entirely  upon  the 
meaning  of  the  *'  Act  to  proyide  for  the  completion  of  the 
building  in  tiie  City  and  Couniy  of  San  Francisco  known  as 
the  New  City  HaU/  approyed  March  24,  1876.  (Laws  of 
1875^,  p.  461.) 

Section  10  of  that  Act  provides  that  the  Board  shall  ap- 
point officers,  award  contracts,  allow  claims,  and  authorize 
the  expenditure  of  money,  by  resolutions  entered  in  the 
minutes  of  the  Board.  ''All  resolutions  appointing  an 
officer,  ataarding  a  contract,  allowing  a  claim,  or  authonzing 
the  expenditure  of  money,  after  its  introduction  and  before 
it  is  finally  acted  upon  by  the  Board,  shall  be  published  for 
at  least  five  successive  days  (Sundays  and  holidays  excepted) 
in  at  least  two  daily  newspapers  published  in  the  City  and 
Couniy  of  San  Francisco,  of  general  circulation."  And 
Section  14  of  the  Act  seems  to  us  to  be  conclusive  of  the 
question  now  before  the  Court.  That  section  provides  that 
*^when  work  is  to  he  done  .upon  said  building,  ormaterids 
to  he  furnished,  it  shall  be  the  duty  of  the  Board  of  Commis- 
sioners to  advertise  for  at  least  thirty  days,  in  the  official 
paper  and  in  the  morning  and  evening  newspapers  published 
in  said  city  and  couniy  having  the  largest  circulation,  for 
sealed  proposals  for  dxmvg  said  work  or  furiUshing  said  ma- 
terial, or  for  doing  both  said  work  and  furnishing  said 
material,  as  they  may  deem  best.  The  said  work  and  ma- 
terials shall  be  of  the  best  quality.  *  *  *  The  adver- 
tisement shall  also  state  the  day,  and  an  hour  on  said  day 
within  which  bids  will  be  received.  At  the  time  named  in 
the  advertisement  the  Board  shall  assemble,  and  remain  in 
session  for  at  least  one  hour;  and  all  bids  shall  be  delivered 
to  the  Board  whilst  it  is  in  session,  and  within  the  hour 
named  in  the  advertisement.  No  bids  not  so  delivered  to 
the  Board  shall  be  considered.  *  *  *  An  abstract  of 
said  bids,  showing  the  name  of  each  bidder,  the  price  at 
which  work,  labor  or  materials  is  offered  by  each,  and  such 
other  things  as  may  be  necessary  to  show  or  explain  the 
offer,  shall  be  made  by  the  secretary,  and  published  for  five 
days  in  a  daily  newspaper  published  in  the  City  and  County 
of  San  Francisco,  of  general  circulation.  At  me  expiration 
of  five  days  after  the  first  publication  of  the  abstract,  on  the 
day  and  at  the  hour  fixed  by  the  Board,  the  said  Board  of 
Commissioners,  with  the  aid  and  assistance  of  the  Architect 
and  Superintendent  of  Works,  shall  proceed  to  consider  the 
several  bids,  and  award  the  contract  for  doing  the  tpork  or 
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supplying  the  materials  for  which  proposals  were  invited,  and 
for  none  other,  to  the  lowest  bidder,  who  shall  famish  suffi- 
cient sureties  to  guarantee  the  performance  of  the  contract; 
provided,  the  said  Board  of  Commissioners  shall  have  the 
right  to  reject  anj  and  all  bids  when  in  their  judgment  the 
public  interests  are  thereby  promoted;  and  provided  further, 
that  no  contract  shall  be  awarded  except  by  the  final  passage 
of  the  resolution  awardi&g  said  contract  by  the  Boara  in  the 
manner  herein  prescribed."  The  section  lurther  prescribes 
that  the  District  Attorney  shall  prepare  the  contract,  which 
shall  contain  detailed  specifications  of  the  work  to  be  done, 
and  the  manner  in  whicn  it  shall  be  executed,  the  quality  of 
the  material,  with  such  penalty  for  the  non-performance  of 
the  contract  as  the  Board  shall  prescribe.  Ail  contracts  en- 
tered into  under  the  provisions  of  this  section  are  required 
to  be  executed  in  triplicate,  and  to  be  filed  in  the  manner 
prescribed  by  the  Act. 

We  have  set  forth  the  substance  of  the  section  in  this 
opinion  because  we  think  it  is  of  itself  a  fuU  and  complete 
answer  to  the  question  involved  in  this  controversy. 

It  is  claimed  on  behalf  of  the  petitioner  ''that  the  inten- 
tion of  the  Legislature  was  that  the  Commissioners  should 
contract  for  materials,  or  for  materials  and  labor,  but  not  for 
labor  without  materials.**  There  is  nothing  in  the  Act  to  jus- 
tify such  a  construction.  The  language  of  the  Act  is  that 
"whe7i  work  is  to  be  done  upon  mid  building,  or  materials  to  be 
furnished,  it  shall  be  the  duiy  of  the  Commissioners  to  ad- 
vertise, etc.,  for  sealed  proposals  for  doing  said  tvork  or  fur- 
nishing said  material,  or  for  doing  both  said  work  and  furnish- 
ing said  material.  The  intention  of  the  Legislature  is  ex- 
pressed in  perfectlv  clear  and  unmistakable  language,  and 
the  language  employed  relates  to  contracts  for  work  and 
labor  as  clearlj  and  unmistakably  as  it  does  to  contracts  to 
furnish  materials.  With  the  policy  of  the  Act  this  Court 
has  no  concern.  The  Legislature  has  chosen  to  provide  that 
all  contracts  to  perform  labor  upon,  or  to  fumisn  materials 
for,  the  construction  of  the  new  City  Hall  shall  be  awarded 
to  the  lowest  bidder  after  proposals  or  bids  shall  be  called 
for  in  the  manner  provided  in  the  Act.  The  contract  under 
which  the  petitioner  did  the  work  was  not  entered  into  in  ac- 
cordance with  the  provisions  of  law,  and,  however  merito- 
rious his  claim  may  be,  we  cannot  enforce  payment  of  it  by 
writ  of  mandamus. 

Writ  denied. 

We  concur:    McEinstry,  J.,   Sharpstein,  J.,   Boss,  J., 
Myrick,  J.,  Thornton,  J. 
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Depabtment  No.  1. 


[Filed  December  10, 1880.] 

No.  6871. 

JOHN  D.  WILLIAMS,,  Respondent, 

vs. 

E.  B.  LEECH,  Appellant. 

SaziB  of  H0B8K8  BniTNZNO  AT  Labob  on  Banch  of  Thibd  Pxbsok.  When 
A  Bold  to  B,  for  a  certain  reasonable  price,  certain  horses  which  were 
then  running  at  large  on  D's  ranch,  and  delivered  a  bill  of  sale  of 
them,  and  also  wrote  to  D  to  keep  them  for  B,  and  B,  upon  receiving 
the  bill  of  sale,  paid  the  price,  and  afterwards,  npon  D's  writing  that 
he  had  them  ready  to  turn  over  to  B,'wrote  to  D  to  take  care  of  them, 
and  an  agreement  was  then  made  between  B  and  D  whereby  D  under- 
took to  pasture  them  for  B,  and  in  pursuance  thereof  transferred 
them  to  another  of  his  ranches:  RM,  that  the  sale  was  complete  and 
the  delivery  good,  so  as  to  protect  the  horses  as  the  property  of  B 
against  the  cJaims  of  A's  creditors. 

Delivebt  Ain>  Chanob  of  Possession  of  Pbopbbtt  Bekaxnino  in  Hahm 
OF  Thibd  Pebson.  If  a  vendor  of  personal  property  in  the  care  and 
keeping  of  a  third  person  directs  him  to  deliver  it  to  the  vendee,  and 
the  person  holding  the  property,  on  notice  and  application  of  the 
vendee,  assents  to  retain  the  property  for  the  vendee,  it  is  a  deliTeiy 
sufficient  to  transfer  the  title  and  satisfy  the  statute  of  frauds. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dia- 
trict,  Stanislaus  County. 

Johnson  &  Hast/en,  for  appellant. 

T,  A,  Caldwell  and  W.  0.  Minor,  for  respondent. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

This  was  an  action  to  recover  damages  for  the  taking  and 
detention  of  certain  horses  described  in  the  complaint.  The 
horses  were  taken  by  the  defendant  in  March,  1B78,  by  and 
under  an  execution  which  had  beeh  issued  upon  a  judgment 
in  favor  of  one  Ulloa  against  one  F.  Sotcher,  and  came  into 
the  hands  of  the  defendant  as  a  constable  of  StanisIanB 
County. 

Sotcher,  the  execution  debtor,  was,  on  the  eighteenth  day 
of  October,  1877,  the  owner  of  the  horses,  and  on  that  day 
sold  them  to  the  plaintiff  in  this  action;  but  it  is  claimed 
that  the  sale  was  simulated,  fraudulent  and  void,  and  made 
for  the  purpose  of  hindering,  delaying,  and  defrauding 
Botcher's  creditors. 

The  plaintiff  had  judgment.    Defendant  moved  for  a  new 
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trial  on  a  statement  of  the  case,  npon  the  grounds  as  set 
forth  in  his  assignment  of  errors :  I.  That  the  evidence  was 
insufficient  to  justify  the  findings  and  decision  of  the  Court. 
2.  That  the  findings  and  decision  are  against  law.  3.  That 
the  Court,  on  i^e  trial  of  the  case,  committed  errors  of  law, 
to  which  the  defendant  excepted. 

The  findings  are  unnecessarily  voluminous.  There  are 
twenty-four  midings  of  probative  facts,  and  twelve  specifica- 
tions of  particulars  in  which,  it  is  claimed,  there  is  no  evi- 
dence to  justify  any  of  the  findings.  We  are  satisfied  from 
an  examination  of  the  record,  that  the  testimony  was  all  one 
way.  There  is  no  conflict  whatever  of  evidence,  and  the 
testimony  sustains  every  one  of  the  findings  by  the  Court. 

The  contention  between  the  parties  is  resolvable  into  two 

auestions :    1.  Was  there  a  sale  of  the  property  to  the  plaint- 
f  ?    2.  Was  the  sale  accompanied  by  an  actual  delivery  and 
a  continued  change  of  possession  of  me  property? 

As  a  fact  there  is  no  question  of  the  sale.  Sotcher,  on  the 
eighteenth  of  October,  1877,  sold  the  horses  to  the  plaintiff 
lor  $200,  and  made  and  delivered  to  him  a  bill  of  sale  of  the 
horses.  Upon  receiving  a  bill  of  sale,  the  plaintiff,  in  good 
faith,  paid  to  Sotcher  the  1200,  according  to  the  bargain  be- 
tween them.  But  at  the  time  of  the  sal^  the  horses  were 
not  in  the  actual  possession  of  Sotcher;  they  were  then  upon 
a  mountain  range  in  Tuolumne  County  belonging  to  one 
Drew,  who  was  ranching  the  horses  for  Sotcher.  Plaintiff 
knew  they  were  there,  for  he  had  been  to  Drew's  ranch  to  look 
at  the  horses  with  a  view  of  buying  them;  but  as  they  could 
not  be  got  up  on  the  day  he  was  there,  he  offered  Sotcher 
$200  for  them.  Sotcher  declined  to  accept  the  offer,  but  be- 
fore leaving  the  ranch  he  made  up  his  mind  to  accept  it;  and 
when  he  left  he  told  Drew  to  get  up  the  horses  for  the 
plaintiff  and  write  to  him  to  come  and  get  them.  At  the 
time  of  the  sale  Sotcher  told  the  plaintiff  that  he  had  given 
that  direction  to  Drew;  and,  in  aoout  two  weeks  after  the 
sale  Drew  wrote  to  plaintiff  to  come  for  the  horses,  as  he 
had  got  them  up  for  nim  and  they  were  ready  for  him  in  the 
pasture.  In  answer  to  this  plaintiff  wrote  to  Drew :  ''I  can 
not  now  go  for  the  horses,  but  I  want  you  to  take  care  of 
them  and  winter  them  for  me."  To  this  Drew  wrote  and 
sent  to  the  plaintiff  the  following  letter: 

''First  Garrotb,  November  22,  1877. 

''  I  received  yours  of  the  twelfth  instant,  asking  me  to 

ranch  the  horses.    I  do  not  want  to  winter  them,  but  as  they 

are  here,  I  will  keep  them;  but  I  cannot  winter  them  at  the 

same  price  as  I  kept  them  for  this  summer,  for  the  colts 
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have  got  to  be  taken  off  from  the  mares.    I  will  do  the  best 
for  them  I  can,  and  let  you  know  when  I  driye  out. 

"  Tours  respectfully,  C.  O.  Drew." 

Besult  of  the  correspondence  was,  that  plaintiff  employed 
Drew  to  take  charge  of  the  horses.  Brew  did  so  and  pas- 
tured them  for  the  plaintiff,  and  after  separating  the  coltB 
from  the  mares,  Drew  turned  them  with  his  own  horses  on  to 
a  ranch  in  Tuolumne  County;  and  subsequently,  in  the 
spring  of  1878,  sent  them,  by  consent  of  plaintiff,  to  a  ranch 
belonging  to  .him  in  Stanislaus  County,  where  he  was  pas- 
turing them  for  plaintiff,  when  they  were  taken  out  of  his 
possession  by  the  defendant  under  the  execution  against 
Sotcher. 

We  think  the  sale  was  complete.  The  horses  were  identi- 
fiable and  susceptible  of  dekvery,  and  being  in  possession 
of  Sotcher's  agent  at  the  time  of  sale,  they  were  in  law  in 
the  possession  of  Sotcher.  He  had  control  of  them.  (Sec. 
3440,  Civil  Code.)  He  and  the  plaintiff  agreed  upon  a  piice 
which  was  the  fair  value  of  the  horses.  Sotcher  made  and 
delivered  to  the  plaintiff  a  bill  of  sale  of  the  horses,  and  told 
him  that  his  agent  would  deliver  them  to  him  on  the  ranch. 
This  was  satisfactory  to  the  plaintiff.  He  knew  when  he 
bought,  that  the  horses  were  in  charge  of  Sotcher's  agents 
and  he  accepted  them  as  they  ran  on  we  range,  and  without 
any  knowledge  of  any  existing  creditor  of  Sotcher,  paid  in 
good  faith  the  stipulated  price.  Everything  was  done  which 
was  necessary  to  a  sale.  It  was  complete  and  perfect  if 
Drew  subsequently  delivered  the  horses  to  the  plaintiff,  or 
took  charge  of  them  for  the  plaintiff. 

What  constitutes  a  delivery  depends  upon  the  character  of 
the  property  sold  and  the  circumstances  of  each  particular 
case.  (Chaffin  vs.  D(yub,  14  Cal.  384;  Lay  vs.  NevUk,  25  Id. 
545.)  For  the  purpose  of  a  delivery,  it  is  not  necessary  that 
the  property  should  pass  into  the  actual  possession  of  the 
buyer.  When  the  property  is  so  situated  that  the  buyer  is 
entitled  to  and  can  rightfully  take  possession  of  it  at  his 
pleasure,  he  is  considered  as  having  actuallv  received  it  as 
the  statute  requires.  Accordingly,  it  has  been  held,  if  a 
vendor  of  goods,  in  the  care  and  Keeping  of  a  third  person, 
directs  him  to  deliver  them  to  the  vendee,  and  the  party 
holding  the  goods,  on  notice  and  application  of  the  vendee, 
asserts  to  retain  the  goods  for  him,  it  is  a  delivery  sufficient 
to  transfer  the  title  and  satisfy  the  statute.  (Meoens  vs. 
Williamson^  37  Maine,  556.)  By  delivery  the  bUl  of  sale 
to  the  plaintiff,  and  giving  direction  to  his  f^ent  to  getHhe 
horses  together  and  keep  mem  for  the  plainti^  to  whom  they 
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had  been  sold,  Sotcher  transferred  them  to  the  plaintiff,  and 
when  the  agent,  in  obedience  to  the  direction  which  he  had 
received,  collected  them  together  in  his  pasture  for  the  plain  ti£^ 
and  wrote  to  him  that  they  were  ready  for  him,  and  to 
come  and  take  them,  and  the  plaintiff  employed  the  agent  to 
take  charge  of  them  and  winter  them  for  him;  this  was  an 
actual  delivery  of  the  property  so  far  as  the  nature  and  con- 
dition of  the  property  admitted  ol  it ;  ^nd  when  the  agent,  under 
his  employment,  turned  the  horses  out  to  pasture  on  their 
accustomed  range,  and  kept  them  exclusively  for  the  plaintiff 
until  they  were  taken  by  the  defendant,  the  requisitions  of 
Section  o440  of  the  Civil  Code  were  fully  satisfied.  *'  It  is 
clear,"  sajrs  the  Court,  in  Walden  vs.  Murdock,  23  Cal.  533, 
"that  if  the  plaintiff  had  collected  together  the  cattle  pur- 
chased by  him,  and  marked  them  with  his  own  brand,  and  let 
them  go  to  pasture  on  their  accustomed  range,  that  would 
have  constituted  a  good'  delivery  and  continued  change  of 
possession. "  So,  where  sheep  were  selected  and  marked,  and 
left  in  the  possession  of  a  third  party,  who  was  desired,  and 
who  consented  to  hold  them  for  the  vendee;  this  was  held 
to  be  a  sufficient  delivery  to  complete  the  sale  and  pass  the 
property  as  against  the  creditors  of  the  vendor.  (Barney  vs. 
JBrovm,  2  Verm.  374.)  And  in  Montgomery  vs.  Jaunt,  5  Cal. 
366,  where  one  Weston,  being  the  owner  of  a  ranch  and  the 
catiJe  thereon,  sold  the  cattle  to  the  plaintiff,  and  gave  him 
a  bill  of  sale,  and  the  day  following  the  sale  the  vendee 
went  to  the  ranch  and  presented  to  the  agent  of  the  vendor 
in  charge  of  the  ranch,  an  order  from  the  vendor  for  the  de- 
livery of  the  cattle;  and  the  agent,  upon  reading  the  order, 
pointed  out  the  cattle  where  they  were  grazing  on  the  ranch, 
and  the  vendee  employed  the  agent  to  take  charge  of  them 
on  his  account,  and  the  agent  did  so,  and  remained  in  charge 
of  them  for  the  plaintiff  until  thev  were  levied  on  by  the 
defendant  in  the  action;  it  was  held  that  there  was  a  delivery 
as  immediate  and  as  complete  as  the  nature  of  the  case 
would  admit,  and  followed  by  an  actual  and  continued  change 
of  possession. 

Whence  it  results  that  the  Court  below  did  not  err  in  find- 
ing and  deciding  that  the  plaintiff  purchased  the  horses  in 
good  faith,  and  for  a  valuable  consideration,  and  without 
any  design  to  hinder^  delay  or  defraud  any  creditor  or 
Sotcher,  and  ihat  the  sale  was  complete,  and  accompanied 
by  an  immediate  delivery,  followed  by  an  actual  and  con- 
tinued change  of  possession. 

Judgment  and  order  affirmed. 

We  concur:  McKinstry,  J.,  Boss,  J. 
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United  States  Circuit  Court 

Ninth  Cibouit,  Distbict  of  Caufobnu. 


THE  GIAliT  POWDER  COMPANY,  Complakaot, 

TS 

THE  CAMFORNIA  VIGOEIT  P0T9DER  COMPANY 
Ain)  OTHEBS,  Defendants. 

BvHZABiNO  IN  Equttt  Casbs  IN  U.  S.  Cibouit  Gottbt— Pbagticx.  When 
a  Justice  of  the  U.  S.  Supreme  Court,  holding  the  U.  S.  Circuit  Comt 
for  the  District  of  California  in  Sati  Francisoo,  rendered  a  decisioii  of 
dismissal  in  an  equity  case,  and  a  decree  was  entered  aoooidiugly: 
Hddt  that  an  ex  parte  petition  for  rehearing  could  not  be  considered 
by  him  at  Washington,  and  that  the  proper  course  of  procedure  to 
obtain  a  rehearing  was  to  file  a  petition  therefor  at  San  Francisco,  and 
obtain  an  order  on  the  opposite  side  to  show  cause  why  its  prayer 
should  not  be  granted. 

On  petition  for  rehearing. 

Mr.  Jnstioe  Field: 

This  case  was  heard  l^y  me  whilst  holding  the  Circuit  Court 
in  San  Francisco,  in  the  month  of  September  last,  and  was 
decided  on  the  twelfth  of  October  following.  The  decision  was 
against  the  complainant,  and  a  decree  was  entered  dismissing 
the  bill.  The  complainant's  connsel  now  present  to  me  at 
Washington  a  petition  for  a  rehearing. 

The  case  was  elaborately  argued  at  the  circuit,  connsel 
oocupjing  several  days  in  the  presentation  of  their  views. 
Their  auguments  were  taken  down  by  a  short  hand  writer, 
and  printed,  thus  enabling  me  to  read  what  I  had  patiently 
listened  to  in  the  oral  discussion. 

The  question  before  the  court  was  the  validity  of  the  re- 
issued patent  to  the  complainant.  The  main  objection  ursed 
to  its  Validity  was  that  it  was  for  a  different  invention  from  that 
described  in  the  original  patent.  And  upon  that  point  the 
argument  was  full,  elaborate,  and  able.  It  is  dij£cult  to  see 
how  the  position  of  the  complainant  in  support  of  the  patent 
could  have  been  more  cogently  presented. 

The  original  patent  was  for  a  compound  of  nitro-glycerine 
with  an  inexplosive  porous  absorbent,  which  would  take  up 
the  nitro-glycerine  and  render  it  safe  for  transportation, 
storage,  and  use,  without  loss  of  its  explosive  power,  llie 
re-issued  patent  is  for  a  compound  of  nitro-glycerine  with 
any  porous  absorbent,  explosive  or  inexplosive,  which  will 
be  equally  safe  for  transportation,  storage,  and  use,  without 
loss  of  explosive  power.  In  other  words,  the  re-issued 
patent  drops  the  limitation  of  the  original,  and  seeks  to  coyer 
all  compounds  in  which  nitro-glycerine  is  used  in  connection 
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with  a  porous  absorbent,  in  the  production  of  blasting 
powder,  thus  practically  securing  to  the  patentee  a  monopoly 
of  nitro-glycerine  in  the  manufacture  of  that  powder.  The 
court  held  that  the  re-issued  patent  was,  therefore,  more  ex- 
tensiye  in  its  scope  than  the  original  patent,  and  on  that 
ground  was  invalid.     It  covered  a  different  invention. 

The  court  also  held  that  the  original  patent  was  neither  in- 
valid nor  inoperative  from  any  defective  specification,  but  was 
valid  and  operative  for  the  invention  described;  and  that  this 
appeared  upon  a  comparison  of  the  two  patents,  the  re-issued 
patent  differing  from  the  original  onljr  in  the  extent  of  its 
claim;  and  that,  therefore,  the  commissioner  exceeded  his 
jurisdiction  in  granting  a  re-issue  at  all,  as  well  as  on  the 
ground  that  the  re-issued  patent  was  for  a  different  invention. 
This  latter  position  was  not,  it  is  true,  discussed  in  the  oral 
argument,  but  it  is  raised  by  the  pleadings,  and  the  attention 
of  complainant's  counsel  at  ISan  Francisco  was  called  to  it, 
and  a  note  of  authorities  on  the  point  was  received  from  him, 
embracing  the  greater  part  of  those  mentioned  in  the  petition 
for  rehearing.  Whetner  the  position  be  well  taken  or  not 
cannot  affect  the  decision  of  the  case,  if  the  re-issued  patent 
cover  a  different  invention  from  that  described  in  the  original 
patent. 

But  the  petition  cannot  now  be  considered  by  me  at 
Washington.  It  is  not  an  ex  parte  proceeding;  it  can  only 
be  presented  on  notice,  and  can  only  oe  considered  after  the 
other  side  has  had  an  oppoitunity  to  answer  it. 

The  ex  parte  presentation  by  coimsel  has  evidently  been 
made  from  a  failure  to  distinguish  between  an  application 
for  rehearin^j  after  the  decision  of  an  appellate  tribunal, 
fOid  an  application  for  a  rehearing  in  a  court  of  original 
jurisdiction  after  entry  of  a  final  decree.  The  distinction 
between  applications  for  rehearing  in  the  two  cases  ispointed 
out  by  Chief  Justice  Taney,  in  Brown  vs.  Aspderiy  14  Howard, 
26:  ''By  the  established  rules  of  chancery  practice,''  said  the 
Chief  Justice,  ''a  rehearing,  in  the  same  sense  in  which  that 
term  is  used  in  proceedings  in  equity,  cannot  be  allowed 
after  the  decree  is  enrolled.  If  the  party  desires  it,  it  must 
be  applied  for  before  the  enrollment.  But  no  appeal 
will  Be  to  the  proper  appellate  tribunal  until  after  it  is  en- 
rolled, either  actually  or  Dy  construction  of  law.  And,  con- 
seqtiently,  the  time  for  a  rehearing  must  have  gone  bv  before 
an  appeal  could  be  taken.  In  the  House  of  Lords  in  England, 
to  which  the  appeal  lies  from  the  Court  of  Chancery,  a  re- 
hearing is  altogether  unknown.  A  re-argument,  indeed,  may 
be  ordered,  if  the  House  desires  it  for  its  own  satisfaction. 
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But  the  chancery  rules  in  relation  to  rehearings,  in  the 
technical  sense  of  the  word,  are  altogether  inapplicable  to 
the  proceedings  on  the  appeal. 

"Undoubtedly,  this  court  may  and  would  call  for  a  re- 
argument  where  doubts  are  entertained,  which  it  is  supposed 
may  be  removed  by  further  discussion  at  the  bar.  And  this 
may  be  done  after  judgment  is  entered,  provided  the  order 
for  re-argument  is  entered  at  the  same  term.  But  the  rule 
of  the  court  is  this — that  no  re-argument  will  be  heard  inaiij 
case  after  judgment  is  entered,  imless  some  member  of  the 
court  who  concurred  in  the  judgment,  afterwards  doubts  the 
correctness  of  his  opinion  and  desires  a  further  aigument  on 
the  subject.  And  when  that  happens,  the  court  will,  of  its 
own  accord,  apprise  the  counsel  of  its  wishes,  and  designate 
the  points  on  which  it  desires  to  hear  them." 

According  to  the  practice  in  the  Supreme  Court,  if  the 
court  does  not,  of  ite  own  motion,  desire  a  rehearing  of  a 
case  decided,  counsel  are  at  liberty  to  submit  without  ar^- 
ment  a  brief  petition  or  suggestion  of  the  points  upon  which 
a  rehearing  is  desired.  I^then,  any  judge,  who  concurred 
in  the  decision,  thinks  proper  to  move  for  a  rehearing  the 
motion  is  considered  by  the  court;  otherwise  the  petition  is 
denied  of  course.    (Fvbtic  Schools  vs.  WaUace,  9  Wallace,  604.) 

A  similar  course  of  procedure  would  be  appropriate  in  mj 
appellate  tribunal.  To  allow  an  argument  upon  such  a  i)eti- 
tion  would  lead,  in  a  majority  of  cases,  to  a  mere  repetition, 
with  more  or  less  fullness  of  the  points  presented  on  the 
original  hearing,  and  cause  infinite  delays,  to  the  prejudice 
of  other  suitors  before  the  court. 

There  is  another  observation  to  be  made  upon  reheiarings 
in  equity  after  a  final  decree  in  courts  of  original  jurisdiction. 
The  practice  in  this  country  and  that  which  formerly  pre- 
vailed in  England  are  essentially  different.  According  to 
the  practice  in  the  English  courts,  a  rehearing  previous  to 
the  enrollment  of  the  decree,  when  the  petition  was  approved 
by  the  certificate  of  two  counsel,  was  granted  almost  as  a 
matter  of  course.  Bepeated  rehearings  in  the  same  cause 
were  not  uncommon,  and  the  consequent  delays  and  expenses 
from  this  practice  were  so  great  as  to  lead  to  me  interposition 
of  Parliament  for  its  correction.  This  subject  is  mentioned 
by  Chief  Justice  Taney  in  his  opinion  in  the  case  in  Howard. 
Tnere,  when  a  case  was  decided,  memoranda  for  the  decree 
were  entered  in  the  minutes  of  the  court;  in  some  instances 
the  final  decree  was  thus  entered;  but  the  decree  was  not 
considered  as  strictly  a  record  until  it  was  engrossed,  signed, 
and  entered  at  length  in  the  rolls  of  the  court.     Between  the 
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time  of  the  decision  aud  the  entry  of  memoranda  for  the  decree 
and  the  time  the  decree  took  a  definitive  shape  by  enrolhnent, 
it  was  open  to  modification  and  correction,  and  even  to 
entire  change.  But  when  once  enrolled  the  decree  was  not 
Bnbject  to  change,  except  in  the  House  of  Lords,  or  by  a  bill 
of  review.     (2  Daniel's  Chancery  Practice,  1018.) 

In  this  country  there  in  not,  except  perhaps  in  one  or  two 
states  where  the  old  forms  of  equity  practice  are  retained, 
any  such  proceeding  as  the  formal  enrollment  of  decrees. 
Here  when  a  case  in  equiiy  is  decided,  a  decree  is  drawn  up 
and  signed  by  the  judge  and  entered  on  the  records  of  the 
court  with  about  the  same  formality  as  a  judgment  in  a  case 
at  law.  *  And  rehearings  are  then  mmted,  except  when  the 
judge  acts  of  his  own  motion,  only  upon  such  grounds  as 
would  authorize  a  new  trial  in  an  action  in  law;  that  is,  for 
newly  discovered  evidence  or  errors  of  law  apparent  upon 
the  record.  All  the  limitations  which  control  courts  in  actions 
at  law  in  considering  aUegations  of  newly  discovered  evidence 
and  of  errors  at  law  apply  to  applications  for  rehearing  in  such 
cases.  {BenttevYQ,  JPhdpSy  3  W.  &M.,  403;  see,  also,  Doggdt 
vs.  Emerson^  1  Id.  1;  Emerson  vs.  Daniels^  Id.  21;  Ti^ts  vs. 
Tarn,  3  Id.  426;  and  also  Glupp  vs.  Thaaier,  7  Gray,  386.) 

The  course  of  procedure  for  the  complainant,  therefore,  is 
to  file  its  petition  with  the  clerk  of  the  circuit  court  at  San 
Francisco  and  obtain  from  the  court  or  circuit  judge  an  order 
upon  the  defendants  to  show  cause,  on  the  following  rule  da^, 
or  some  other  day  mentioned,  why  its  prayer  should  not  be 
granted.  The  defendants  can  then  answer  the  petition,  and 
upon  the  petition  and  answer  the  application  can  be  heard. 
A  rehearing  should  not  be  granted  for  newly  discovered 
evidence  where  the  evidence  could  have  been  obtained  by 
reasonable  diligence  on  the  first  hearing,  nor  when  it  is 
merely  cumulative  to  that  previously  received,  nor  when  if 
presented  it  would  not  have  changed  the  result.  And  as  to 
errors  of  law,  they  should  be  such  as  are  clearly  shown  by 
considerations  not  previouslv  presented.  A  new  hearing 
should  not  be  had  simply  to  allow  a  rehash  of  old  arguments. 
The  proper  remedy  for  errors  of  the  court  on  pointo  argued 
in  tne  first  hearing  is  to  be  sought  by  appeal,  when  the 
decree  is  one  which  can  be  reviewed  by  an  appellate  tribunal. 
(See  Tafi»  vs.  TufUy  supra.) 

The  petition,  therefor  ,  cannot  be  heard  by  me  ex  parte  at 
Washington.  The  complainant  must  pursue  the  regular 
course  of  procedure  and  give  notice  to  the  opposite  party. 
If  the  petition  be  filed  during  the  term,  the  court  will  retam 
jurisdiction  over  the  case  and  may  subsequently  decide  upon 
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the  application.      The  88th  rule  in  equity  applies  only  were 
no  petition  is  presented  during  the  term. 

As  the  Circuit  Court  in  San  Francisco  will  be  held  by  the 
circuit  judge  in  my  absence,  he  will  direct  its  clerk  to  for- 
ward the  petition  and  answer  to  me,  at  Washington, 
accompaniea  with  such  briefs  as  counsel  may  file  within  a 
reasonable  time  to  be  allowed  by  the  court,  liie  application 
will  then  be  taken  up  and  disposed  of  and  my  judgment  sent 
to  the  Circuit  Court  and  there  entered.  Where  cases  haye 
been  heard  by  the  circuit  judge  sitting  alone,  I  do  not  my- 
self hear  applications  in  them  for  a  rehearing  or  motions  for 
a  new  trial,  except  by  his  request.  This  consideration  to  the 
different  judges  composing  the  court  is  essential  to  the 
harmonious  administration  of  justice  therein.  As  obseryed 
by  me  in  a  case  reported  in  1  Sawyer:  ''The  circuit  judge 
possesses  equal  authority  with  mjself  on  the  circuit,  and  it 
would  lead  to  unseemly  conflicts  if  the  ruling  of  one  judge, 
upon  a  question  of  law,  should  be  disregaraed  or  be  open 
"     9.) 


to  review  hj  the  other  judge  in  the  same  case.''    (P. 

The  petition  cont^s  what  purports  to  be  a  copy  of  my 
opinion,  but  it  is  a  copy  of  the  opinion  before  it  was  reyised. 
Tne  opinion  should  not  have  been  published  until  it  had 
receiyed  my  revision,  as  counsel  verr  well  know.  In  any 
petition  hereafter  filed  it  is  expected  tnat  a  correct  copy  will 
appear,  if  any  one  is  given.  If  the  present  petition  is  used, 
the  opinion  must  be  corrected  in  accordance  with  the 
revised  copy. 

Before  concluding,  it  may  not  be  amiss  to  invite  the  atten- 
tion of  complainant  s  counsel  to  the  language  of  Judge  Stor^, 
in  the  case  of  Jenkins  vs.  EJdridge,  wiw  respect  to  the 
earnestness  with  which  counsel,  in  applying  for  rehearinfls, 
sometimes  asseverate  their  convictions  of  the  errors  of  tne 
court,  and  to  repeat  what  is  there  said,  ''  that  if 
any  judge  should  be  so  unstable  in  his  views  or  so 
feeble  in  his  judgment  as  to  yield  to  them,  he  would 
not  only  surrender  his  independence,  but  betray  his 
duty.  However  humble  may  be  his  own  talents,  he 
is  compelled  to  treat  every  opinion  of  counsel,  however  ex- 
alted, which  is  not  founded  in  the  law  and  the  facts  of  the 
case  to  be  voiceless  and  valueless."  (3  Story,  303.)  Nothing 
can  be  gained  by  the  strong  language  expressed  by  counsel  in 
presenting  the  petition  as  to  the  supposed  errors  of  the 
court,  nor  by  the  statement  as  to  what  may  have  been  said 
of  the  decision  by  other  counsel,  who  have  neither  examined 
studied,  nor  understood  the  case. 

Washington,  November  26,  1880. 


\mtit  €mt  ^m  §mtm\. 


Vol.  VI.  January  8,  1881.  No.  20. 


Supreme  Court  of  California. 

Depabtment  No.  2. 


[Filed  December  6,  1880.]  . 

No.  10,680. 

Ex  Pabte  M.  a.  a.  WOLFF  on  Habeas  Cobpus. 

HuBDKB  AB  THB  BmuijT  OF  Abobtion,  ▲  Bailablb  OFrKNBB.  A  persozi 
charged  with  mimler,  committed  by  the  administration  of  drags  and 
mechanical  means  with  intent  to  produce  an  abortion,  from  Ute  effects 
of  which  death  resulted,  is  entitled  to  be  admitted  to  bail. 

Application  to  the  Supreme  Court. 

J.  P.  Hardy y  for  petitioner. 

MoBBisoN,  C.  J.,  deliyered  the  opinion  of  the  Court. 

The  petitioner  is  charged  with  the  crime  of  murder, 
aUeged  to  have  been  committed  in  the  City  and  County  of 
San  Francisco,  on  the  thirteenth  day  of  October,  1880.  The 
eyidence  shows,  or  tends  to  show,  that  the  petitioner  used 
certain  drugs  and  employed  certain  mechanical  means  upon 
the  person  of  one  Benedicta  Swenson,  with  the  intent  to  pro- 
cure an  abortion,  from  the  effects  of  which  she  died.  The 
committing  magistrate  held  the  petitioner  without  bail,  and 
this  is  an  application  to  the  Court  to  admit  him  to  bail. 

Article  I,  Section  6,  of  the  Constitution,  declares  that 
'*A11  persons  shall  be  bailable  bj  sufficient  sureties,  unless 
for  capital  offenses,  where  the  proof  is  eyident  or  the  pre- 
sumption great.  *" 

Is  this  a  capital  case,  in  which  the  proof  is  eyident  or  the 
presumption  great?  If  it  is  not,  it  follows  that  bail  should 
be  taken.  It  is  claimed  on  the  part  of  the  prosecution, 
l^t  the  eyidence  proyes  that  the  prisoner  has  com- 
mitted tiie  crime  of  murder  in  the  first  dem^ee,  and  such 
must  haye  been  the  yiews  taken  by  the  Police  Judge's  Court. 

Section  189  of  the  Penal  Code  proyides  that  "All  murder 
which  is  perpetrated  by  means  of  poison,  or  lying  in  wait. 
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torture,  or  by  any  othier  kind  of  wUlfvly  deUberaie  and  pre- 
meditated kiui/ng,  or  which  is  committed  in  the  perpetration 
or  attempt  to  perpetrate  arson,  rape,  robbery,  burglary,  or 
mayhem,  is  murder  of  the  first  decree,  and  all  other  Kinds  of 
murder  are  of  the  second  degree.' 

The  case  of  the  People  vs.  Nichol,  34  Cal.  214,  is  an 
instructive  one  on  this  subject.  The  Court  there  says:  "In 
this  class  the  Legislature  leaves  the  jury  to  determine  from 
all  the  evidence  before  them,  the  degree  of  the  crime,  but 
prescribes  for  the  government  of  their  deliberations  the 
same  test  which  has  been  used  by  itself  in  determining  the 
other  two  classes,  to  wit,  the  deliberate  and  preconceived  hUeni 
to  MU.  It  is  only  in  the  latter  class  of  cases  that  any  difficulty 
is  experienced  m  drawing  the  distinction  between  murder 
of  the  first  and  murder  of  the  second  degree.  The  unlawful 
killing  must  be  accompanied  with  a  ddioerate  and  dear  intent 
to  take  life,  in  order  to  constitute  murder  of  the  first  degree. 
The  intent  to  kiU  must  he  the  remit  of  ddiberate  ^emedHation,'* 

This  is  in  harmony  with  the  statute,  which  makes  all 
murder  of  the  first  de^ee  (except  that  which  is  perpetrated 
by  means  of  poison,  lying  in  wait,  etc.),  depend  upon  the 
fact  of  its  bein^  wiRfvly  deliberate  and  premedUated. 

We  find  nothing  m  the  evidence  to  justify  the  conclusion 
that  the  petitioner  intended  to  Mil  the  deceased.  The  most 
iliat  can  be  said  is,  that  he  intended  to  produce  an  abortion 
upon  a  woman  who  was  not  more  than  six  weeks  advanced  in 
pregnancy.  The  act  was  an  unlawful  and  dangerous  one,  and 
was  done  intentionallv.  At  the  common  law,  such  a  crime 
is  murder,  and  by  that  law  there  is  but  one  degree  of 
murder. 

But  we  are  not  without  authority  on  this  subject,  outside 
of  the  Code  and  independent  of  our  own  decisions.  In 
Wharto^i'a  Criminal  Law,  Section  390,  the  principle  is  thus 
stated:  ''As  has  been  already  noticed,  if  a  pregnant  woman 
be  killed  in  an  attempt  to  produce  abortion  on  her,  and  it 
appears  that  the  design  of  the  operation  was  not  to  take  the 
life  of  the  mother,  the  offense  has  been  held  murder  in  the  sec- 
ond degree."  In  the  case  of  Commonipealth  vs.  Keeper  of  the 
Prison,^  Ashmead,227,the  Court  says :  "Although, by  the  com- 
mon law,  such  crime  would  have  been  murder,  yet,  in  Penn- 
sylvania, it  can  hardly  be  regarded  as  exceeding  that  crime 
in  the  second  degree,  unless  there  existed  in  the  perpetration 
of  the  mischief  and  intent  as  well  to  take  away  the  life  of  the 
mother  as  to  destroy  her  offspring.  It  is  the  nature  of  the 
intention  with  which  the  criminal  act  is  committed  that  con- 
stitutes the  great  distinguishing  feature  between  murder  as 
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it  stands  at  the  common  law,  and  murder  as  it  is  understood 
in  the  Penal  Code  of  this  Commonwealth.  Where  the 
illegal  act  which  produces  death  is  malicious,  and  perpe- 
trated with  an  intent  to  take  life,  the  offense  becomes 
murder  of  the  first  degree,  and  punishable  with  death;  when 
no  such  intent  is  apparent,  the  crime  is  reduced  to  murder 
of  the  second  degree."  (See,  also.  The  State  vs.  Moore^  25 
Iowa,  128.) 

In  the  view  of  the  case  above  presented,  the  offense  with 
which  the  petitioner  is  charged  is  a  bailable  one,  and  it  is 
therefore  ordered  that  he  be  admitted  to  bail  in  the  sum  of 
$8,000,  the  bond  to  be  approved  in  the  manner  prescribed 
by  law. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 


In  Bane. 

[Filed  December  6,  1880.] 
No.  10,538. 

THE  PEOPLE,  Appellant, 

vs. 

J.  B.  TISDALE  ET  AL.,  Eespondbnts. 

What  Offbnbbs  ttndkb  Bbpxalbd  Statutbs  mat  bb  Pbosocutbd  bt  Imdiot- 
MXNT  AND  NOT  BT  Intobmation.  Where  Section  607  of  the  Penal 
Code,  making  a  certain  offense  of  cutting  a  leyee  a  felony,  while  the 
lawB  required  all  felonies  to  be  prosecuted  by  indictment,  was  after- 
wards (April  12,  1880)  amended  by  reducing  the  offense  from  felony 
to  misdemeanor:  HMf  that  the  section  in  so  far  as  it  created  a 
felony  was  repealed;  that  notwithstanding  such  repeal,  a  prosecu- 
tion under  it  for  a  felony  committed  before  the  repeal  could  be 
maintained  in  accordance  with  Section  329  of 'the  Political  Code, 
but  that  such  prosecution  must  be  by  indictment  and  could  not  be  by 
information. 

Appeal  from  the  Superior  Court  of  Colusa  County. 

A.  L.  Hart,  Attorney  General,  T.  J,  Hart^  District 
Attorney,  A.  C.  Adams,  TV.  B.  TreadweU  and  Jackson  HaJtch^ 
for  appellant. 

J.  S.  Belcher^  Jo  Hamilton  and  Stabler  &  Bayne  for 
respondents. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
On  the  sixth  dav  of  May  1880,  an  information  for  felony 
was  presented  and  filed  in  the  Superior  Court  of  Colusa 
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cotmfcy,  by  which  the  defendants  are  charged  with  having  on 
the  twenty-second  day  of  December,  1879,  cut,  broken  and 
injured  a  levee  and  embankment  erected  by  Bedamation 
District  No.  108.  The  information  was  demurred  to  by  the 
defendants  on  several  grounds,  and  the  demurrer  was  uns- 
tained by  the  Court,  and  from  that  judgment  this  appeal  is 
taken. 

The  main  ground  upon  which  the  counsel  for  the  respond- 
ents relies,  in  support  of  the  judgment,  is  that  the  law 
which  made  the  acts  which  the  defendants  are  alleged  to 
have  committed  a  felony,  was  repealed  before  this  informa- 
tion was  presented.  Tlie  Section  (607)  of  the  Penal  Code 
by  which  the  acts  specified  were  made  a  felony  was  amended 
by  an  Act  approved  April  12,  1880,  in  several  particnlars, 
tiie  most  important  of  which  was,  so  far  as  this  case  is  con- 
cerned, a  reduction  of  the  offense  from  a  felony  to  a  mis- 
demeanor, and  of  the  punishment  from  a  fine  not  exeeding 
$1,000  or  imprisonment  in  the  State  Prison  not  exceeding  two 
years,  or  bv  both,  to  a  fine  not  less  than  $100  nor  more  than 
11,000,  or  by  imprisonment  in  the  county  jail  not  exceeding 
two  ^ears,  or  by  both.  The.  punishment  prescribed  by  the 
original  section  is  not  necessarily  reduced  by  the  amend- 
ment. Under  the  original  section  the  Court  might  impose  a 
^^hter  fine  than  it  is  permitted  to  under  the  law  as  amended. 
We,  however,  attach  no  importance  to  that  circumstance. 
The  amendment  in  this  case  is  of  such  a  character  as  to 
operate  under  Article  lY,  Section  24,  as  a  repeal  of  tiie 
former  statute.  The  defendants  are  not  charged  with  a  vio- 
lation of  the  law  as  it  now  stands.  They  are  not  charged 
with  a  misdemeanor  under  the  present,  but  with  a  felony 
under  the  late  statute.  The  question  whether  an  informa- 
tion under  the  statute  now  in  force  could  be  sustained  does 
not  arise  in  this  case.  The  real  and  only  question  is 
whether  an  information  presented  after  the  repeal  of  a  law 
which  required  that  a  persen  who  violated  it  snoud  be  pro- 
ceeded against  by  indictment,  can  be  sustained  for  an  offense 
committed  before  the  repeal.  Were  it  not  for  Section  329 
of  the  Political  Code,  we  should  answer  this  question  in  the 
negative  without  hesitation.  That  section  reads  as  follows: 
"  The  repeal  of  any  law  creating  a  criminal  ofiense  does  not 
constitute  a  bar  to  the  indictment  and  punishment  of  an  act 
already  committed  in  violation  of  the  law  so  repealed,  unless 
the  intention  to  bar  such  indictment  and  punishment  is  ex- 
pressly declared  in  the  repealing  Act." 

Assuming  that  by  the  ''  indictment  and  punishment  of  an 
act"  is  meant  "the  indictment  and  punishment  of  a  person 
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who  has  committed  an  act  in  violation  of  law,"  we  womld  be 
compeUed  in  order  to  uphold  the  information  filed  against 
the  respondents,  to  farther  assume  that  the  Legislature  also 
meant  that  the  repeal  of  any  law  creating  a  criminal  offense 
should  not  constitute  a  bar  to  a  proceedmg  by  information 
against  a  person  who  had  violated  such  law  before  it  was  re- 
pealed. As  ihe  Political  Code,  which  contains  the  provision 
referred  to,  went  into  effect  several  years  before  any  one 
oonld  be  proceeded  against  by  information  for  any  offense, 
it  will  not  be  claimed  that  the  Legislature  which  enacted  it 
intended  that  a  person  who  had  violated  a  law  might  be  pro- 
ceeded against  after  its  repeal  by  information.  When  that 
provision  was  enacted  the  statute  under  which  the  respond- 
ents have  been  proceeded  against  did  not  exist. 

The  rule  for  the  construction  of  penal  'statutes  we  under- 
stand to  be  as  somewhat  tersely  stated  by  Bishop,  that  they 
''are  to  reach  no  further  in  meaning  than  their  words;  no 
person  can  be  made  subject  to  them  by  implication;  and  all 
doubts  concerning  their  interpretation  are  to  preponderate 
in  favor  of  the  accused."  (Statutory  Crimes,  194.)  It  will 
readily  be  observed  that  we  cannot  bring  the  case  of  these 
respondents  within  the  provision  of  the  cod^  which  it  is 
claimed  reverses  the  common  law  rule,  in  regard  to  the  ef- 
fect of  a  repeal  of  a  statute  upon  offenses  committed  before 
its  repeal,  without  interpolatmg  several  words  into  that  pro- 
vision. The  rights  of  these  respondents  cannot  be  taken 
away  by  any  means '  that  are  not  strictly  legal.  Prior  to 
April  7, 1880,  they  could  only  be  proceeded  against  by  indict- 
ment, and  there  is  nothi^  m  the  statute  passed  on  that  dav 
which  indicates  that  the  Legislature  intended  that  it  should 
have  a  retrospective  effect.  In  the  absence  of  any  such  in- 
dication we  would  not  be  justified  in  giving  such  effect  to  it. 
We  are  aware  that  a  trial  may  be  had  upon  a  pending  indict- 
ment after  a  change  in  some  mere  matter  of  procedure  has 
been  made  by  the  Legislature.  But  no  case  has  been 
brought  to  our  attention  in  which  it  has  been  held  that  a 
constitutional  guarantee,  such  as  existed  at  the  time  these 
respondents  are  charged  with  the  violation  of  a  statute, 
could  be  taken  away  by  any  act  of  the  Legislature.  Such 
guarantees  rest  upon  a  basis  more  secure  uian  acts  of  the 
Legislature,  which  relate  to  the  mode  of  procedure  in  actions. 
We  do  not  think  that  the  respondents  m  this  case  could  be 
held  to  answer  for  the  offense  with  which  they  are  charged," 
unless  on  presentment  of  a  grand  jury." 

Judgment  affirmed. 

We  concur:    Ross,  J.,  Myrick,  J.,  Thornton,  J. 
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In  Bane. 


pFDed  December  8,  1880.] 

No.  6584. 

H.  T.  HOLMES  et  al.,  Bespondents^ 

vs. 

MADAME  J.  MCHET  et  al.,  Appellants. 

Mbohanigb'  Lien — MatbbiaIiS  must  bi  Fubnished  "to  bb  Used"  ik 
Stbuctubb.  Where  a  complaint  to  foreclose  a  mechanics'  lien  for 
materials  famished,  alleged  that  the  materials  were  nsed  in  the  con- 
stniction,  etc.,  without  alleging  that  they  were  furnished  "to  be  used" 
in  the  construction,  etc. :  Held,  under  Uie  mechanics'  lien  law  (G.  0. 
P.,  $  1183),  bad  on  demurrer  for  want  of  facts. 

Action  on  Mbchanigs'  Libn  bt  Matbbiaij  Man — Obioinal  Contbactob  a 
Pbopbb  Pabtt  Defendant — Pleading  his  Lien.  In  an  action  by  a 
material  man  to  foreclose  a  mechanics'  lien,  the  original  contractor  is 
a  proper  party  defendant,  and  he  has  a  right  to  set  up  in  his  plead- 
ing, whether  he  calls  it  an  answer  or  a  cross-complaint  is  immateiial, 
as  its  character  will  be  determined  by  the  Court,  his  claim  of  lien. 

BUILDINO  GoNTBACT — EFFECT  OF  AOBEEMENT  THAT  YaLUB   OF    EXTKA  WoBK 

sHALii  BE  Fixed  bt  Befebees.  When  a  building  contract  provided 
that,  in  case  of  dispute  respecting  the  true  value  of  extra  work,  the 
same  should  be  valued  by  two  competent  persons— one  to  be  employed 
by  the  owner,  and  the  otiier  by  the  contractor,  etc. :  BM,  that  this 
was  npt  an  agreement  to  refer  a  case  to  arbitration,  such  as,  according 
to  settled  law,  the  courts  will  not  enforce;  but  it  was  an  agreement 
that  the  value  of  the  work  was  to  be  fixed  in  a  certain  manner,  and 
until  so  fixed,  or  some  good  reason  for  failure  so  to  fix  it  given,  there 
was  no  right  of  action  for  such  extra  work. 

BUILDINO  CoNTBACT — EFFECT  OF  AOBEEldCENT  THAT  InBTAIiLICBNT  NOT  DT7X  IH 

Case  of  Lien.  When  a  building  contract,  which  was  to  be  paid  in 
installments,  provided  that  the  existence  •  of  any  lien,  at  the  time  an 
installment  would  otherwise  be  due,  should  constitute  a  good  and 
sufficient  reason  for  non-payment  of  such  instaUment;  and  in  an  action 
by  the  contractor,  there  being  such  a  Uen  before  the  last  installment 
fell  due,  it  was  adjudged  by  Uie  Court  below  that  the  last  installment 
was  not  due  or  payable,  and  ordered  that  the  amount  of  snch  lien 
should  be  deducted  from  the  amount  due  the  contractor  at  the  time  suit 
was  brought:  Held^  that  the  order  that  the  amount  of  the  lien  should 
be  deducted  from  the  amount  due  the  contractor  at  the  commencement 
of  the  suit  did  not  operate  ife  such  a  payment  and  extinguishment  of 
the  lien  as  would  render  the  last  installment  due  and  payable. 

Appeal  from  the  District  Court  of  the  Twenty-third  Judi- 
cial JDistrict,  City  and  County  of  San  Francisco. 

Van  Dyke  &  Poiodl  and  PHngle  dc  Eayne,  for  appellants. 

S.  H.  Eenry,  for  respondents. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

On  the  twentieth  day  of  March,  1876,  the  plaintiffs  filed  a 
complaint  in  the  Third  District  Court,  against  the  defendants, 
to  enforce  a  claim  under  the  mechanics'  lien  law.    The  de- 
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f  endant,  Bichet,  was  sued  as  the  owner  of  the  lot  described  in 
the  complaint,  and  the  buildings  erected  thereon,  and  the  de- 
fendant, Pharo,  was  sued  as  original  contractor.  The  suit 
was  brought  to  enforce  a  lien  for  certain  materials  alleged  to 
haye  been  furnished  by  the  plaintiffs,  and  the  allegation  of 
the  complaint  is,  ''that  the  plaintiffs  sold  and  delivered  to 
defendants  certain  materials,  consisting  of  lime,  cement,  etc., 
used  in,  upon,  about,  and  for  the  construction,  alteration, 
addition  and  reconstruction  of  a  certain  building  or  structure 
now  upon  that  certein  lot  and  parcel  of  land  "  (describing  it). 
The  plaintiffs  seek  to  occupy  the  position  of  parties  furnish- 
ing materials  for  the  construction  of  a  building  on  the  lot 
of  the  defendant,  Bichet,  and  the  question  is  whether  the 
allegations  of  their  complaiut  bring  them  within  the  provis- 
ions of  the  statute.  To  the  complaint  a  demurrer  was  filed 
on  behalf  of  Bichet,  one  of  the  grounds  of  demurrer  being 
*'  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  this  defendant  or  against  the 
property  mentioned  in  9ie  complaint  as  owned  by  this  de- 
fendant." 

Section  1183  of  the  Code  of  Civil  Procedure,  concerning 
the  liens  of  mechanics,  provides  that  "every  person  per- 
forming labor  upon  or  furnishing  materials  to  he  used  in  the 
construction,  alteration,  or  repair  of  any  mining  claim, 
building,  etc.,  has  a  lien  upon  the  same  for  the  work  or  labor 
done,  or  materials  furnished  by  each,"  etc. 

The  language  of  the  complaint  is  simply  that  the  materials 
furnished  by  the  plaintiffs  were  used  in,  upon  and  about, 
and  for  the  construction,  etc.,  of  a  certain  building  owned 
by  the  defendant,  Bichet,  and  there  is  no  averment  that  the 
materials  were  furnished  to  he  used  in  the  construction  of  the 
building.     There  are  two  decisions  of  this  Court  upon  the 

auestion  of  the  sufficiency  of  this  complaint.     The  first  is 
le  case  of  Bottomly  vs.  The  Rector y  Wardens  and  Vestry  of 
Chrace  Church,  2  Cal.  90.     The  Court  there  say: 

''The  statute  hever  contemplated  that  a  lumber  merchant 
should  have  the  right  of  following  the  materials  which  he 
had  sold  to  another  in  general  terms,  and  obtaining  a  lien 
upon  any  building  to  which  the  materials  had  been  applied. 
Tne  language  of  the  Act  is  sufficiently  explicit,  and  must  be 
strictly  construed,  because  it  gives  rights  in  derogation  of 
the  common  law.  The  materials  must^not  only  have  been 
used  in  the  construction  of  the  building,  but  they  must  have 
been,  by  the  express  terms  of  the  contract,  furnished  for  the 
particular  builaing  on  which  the  lien  is  claimed;  and  to 
entitle  a  material  man  to  enforce  such  a  lien  at  law,  these 
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terms  of  the  contract  mnst  be  alleged  and  proved.  The 
declaration  in  this  case  avers  that  the  lumber  was  nsed  in  ' 
the  building,  etc.  This  is  not  only  an  insufficient  aUegation, 
but,  standing  by  itself,  it  excludes  the  conclusion  which 
would  be  necessary  to  entitle  the  plaintiff  to  recover  against 
the  owners  of  the  building.  It  shows  upon  its  faoe  no  right 
whatever  in  the  plaintiff  as  against  the  rector,  wardens 
and' vestry  of  Grace  Church." 

In  the  later  case  of  Houghton  vs.  Blake^  5  Cal.  240,  the 
same  principle  was  announced,  and  it  was  there  held  that 
^'  to  entitle  a  material  man  to  enforce  a  lien  upon  a  building 
for  materials  furnished,  it  must  be  alleged  and  proved  that 
not  only  the  materials  have  been  used  in  the  construction  of 
the  building,  but  they  must  have  been,  by  the  express  terms 
of  the  contract,  furnished  for  the  particular  building  on 
which  the  lien  is  claimed." 

The  principle  of  these  cases  is  entirely  in  harmony  with 
the  letter  ana  spirit  of  the  statute.  The  langucige  of  the 
Code  is  that  a  party  furnishing  material  to  be  vsed  in  the 
construction  of  a  building  shall  have  a  lien.  If  they  were 
furnished  to  be  used  in  the  construction  of  a  ship,  but  were 
in  fact  used  in  the  construction  of  a  house,  the  material  man 
would  not,  in  consequence  of  the  fact  that  they  were  so 
used,  have  a  lien  upon  a  house.  In  the  one  case  the  law 
would  consider  the  materials  furnished  under  and  in  pursu- 
ance of  the  provisions  of  the  Code,  and  with  a  view  to  a 
lien,  but  in  the  other  not.  We  are,  therefore,  of  the  opinion 
that  the  demurrer  to  the  plaintiffs'  complaint  shotdd  have 
been  sustained. 

The  defendant,  Pharo,  was,  as  has  already  been  stated, 
the  original  contractor,  and  he  was  joined  as  a  defendant  in 
the  suit.  He  was  a  proper  party  to  the  proceeding,  and  had 
a  right  to  set^  uj)  in  his  answer  or  cross-complaint  his  claim 
of  lien.  It  is  immaterial  what  the  defendant  called  his 
pleading,  whether  he  designated  it  an  answer  or  cross- 
complaint,  its  character  will  be  determined  by  the  Court. 
It  is  the  facts  set  up  in  the  pleading  which  make  it  an  answer 
or  cross- complaint.  Pharo  makes  a  claim  for  extra  work, 
and  this  claim  was  allowed  by  the  Court  below.  The  find- 
ing is  as  follows:  '*  That  during  the  progress  of  the  work 
by  defendant,  Pharo,  under  said  contract,  the  defendant, 
Bichet,  re(j[uested  certain  alterations  and  additions  to  be 
made  to  said  contract,  specifications  and  plans,  and  to  said 
work  and  materials  to  be  done  and  furnished  under  said  con- 
tract, that  no  written  order  was  required  for  such  alterations 
and  additions,  that  defendant,  Pharo,  performed  said  altera- 
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tions  as  requested,  and  that  the  extra  work  and  materials 
done  and  furnished  by  defendant,  Pharo,  by  reason  of  said 
alterations  and  additions,  were  settled  and  agreed  on  by  said 
Pharo  and  said  architect  to  be  worth  the  sam  of  $195/'  and 
this  amount  was  allowed  by  the  Court  for  cmd  on  account  of 
extra  work  done  by  Pharo.  The  allowance  of  this  amount 
is  complained  of  by  the  defendant,  Sichet,  and  it  is  claimed 
that  the  aUowance  was  contrary  to  the  terms  of  the  contract. 
The  contract  ^which  is  set  forth  in  the  findings  of  the  Court) 
contains  the  lollowing  clause:  '' Should  any  dispute  arise 
respecting  the  true  construction  or  meaning  of  the  drawing 
or  specifications,  the  same  shall  be  decided  by  the  aforesaid 
P.  Hueme,  architect,  and  his  decision  shall  be  final  and  con- 
clusive; but  should  any  dispute  arise  respecting  the  true 
yalue  of  the  extra  work  or  works  omitted,  tne  same  shall  be 
valued  by  two  competent  persons,  one  employed  by  the 
owner,  cmd  the  other  by  the  contractor,  and  in  case  they  can- 
not agree,  those  two  shaU  have  the  power  to  name  an  umpire, 
whose  decision  shall  be  binding  on  all  parties." 

It  appears  from  the  pleadings  in  the  case,  that  difficulties 
had  arisen  respecting  the  true  value  of  the  extra  work,  and 
the  question  here  presented  is,  was  it  not  the  duty  of  the 
parties  under  the  foregoing  clause  of  the  contract  to  have 
the  said  extra  work  valued  by  two  competent  persons.  The 
finding  of  the  Court  is  that  the  value  of  the  extra  work  was 
agreed  upon  by  the  architect  and  Pharo,  but  it  is  claimed 
that  the  architect  had  no  authority  to  bind  the  defendant, 
Bichet,  by  any  such  i^eement.  Bj  the  terms  of  the  con- 
tract, autnorify  was  given  the  architect  to  decide  any  dis- 
pute that  might  arise  respecting  the  true  construction  and 
meaning  of  the  drawings  or  specifications,  and  upon  all 
such  questions  his  decision  should  be  final,  but  upon  the 

auestion  of  extra  work  he  was  not  authorized  to  decide.  On 
ie  contrary,  by  the  express  terms  of  the  contract,  such  dis- 
putes were  to  be  referred  to  two  competent  persons,  and  if 
they  could  not  a^ee,  the  services  of  an  umpire  were  to  be 
invoked.  Was  it  competent  for  the  parties  to  make  such 
a  stipulation?  It  has  been  frequently  decided,  and  now 
seems  to  be  the  settled  law,  that  an  agreement  to  refer  a 
case  to  arbitration  will  not  be  regarded  by  the  Courts,  and 
they  will  take  jurisdiction  and  determine  a  dispute  between 
parties,  notwithstanding  such  an  agreement.  But  that  is  not 
this  case.  Here  the  parties  simply  agreed  that  the  amount 
or  value  of  certain  extra  work  should  be  fixed  in  a  certain 
manner,  and  was  there  any  right  of  action  in  this  case  for 
and  on  account  of  said  extra  work  until  the  value  thereof 
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was  fixed  according  to  the  terms  and  conditions  of  the  con- 
tract? In  other  words,  was  it  not  a  condition  precedent  to 
any  right  of  action  that  the  value  of  the  extra  work  should 
be  determined  in  the  mode  provided  by  the  contract?  This 
question  was  very  elaborately  considered  by  the  Court  of 
Appeals  of  New  York,  in  the. recent  case  of  2ne  President  dc. 
vs.  The  Pemvsylvania  Canal  Company,  50  N.  Y.  250.  The 
Court  there  say:  ''The  distinction  between  the  two  classes 
of  cases  is  marked  and  well  defined.  In  one  case  the  par- 
ties undertake  by  an  independent  covenant  or  agreement  to 
provide  for  an  adjustment  and  settlement  of  all  disputes  and 
differences  bv  aroitration  to  the  exclusion  of  the  Courts, 
and  in  the  other  they  merely,  by  the  same  agreement  which 
creates  the  liability  and  gives  the  right,  qualify  the  right  by 
providing  that  bewre  any  right  of  action  shall  accrue  cer- 
tain facts  shall  be  determined,  or  amounts  and  values  as- 
certained, and  this  is  made  a  condition  precedent,  either  in 
terms  or  by  necessary  implication.  This  condition  being 
lawful,  the  Courts  have  never  hesitated  to  give  full  effect  to 
it.  *  *  *  *  The  reports  abound  in  cases  in  which  the 
principle  has  been  affirmed  and  applied.  (See  Herrick  vs. 
Belknap,  27  Vermont,  673.) 

"  In  United  States  vs.  Robeson,  9  Peters,  319,  it  was  held 
that  when  the  parties  in  the  contract  fix  on  a  certain  mode 
by  which  the  amount  to  be  paid  shall  be  ascertained,  the 
party  that  seeks  the  enforcement  of  the  agreement  must 
show  that  he  has  done  everything  on  his  part  which  could  be 
done  to  carry  it  into  effect;  that  he  cannot  compel  the  pay- 
ment of  the  amount  claimed  unless  he  shall  procure  the  kind 
of  evidence  required  by  the  contract,  or  show  that  by  time 
or  accident  he  is  unable  to  do  so.  Judge  Story,  in  his  work 
on  Equity  Jurisprudence  (Section  1457  a)  states  the  rule: 
*  But  under  a  contract  to  pay  the  covenantee  such  damages 
in  a  certain  contingency  as  a  third  person  shall  award,  there 
is,  in  the  absence  of  fraud,  no  cause  of  action,  either  at  law 
or  in  equity,  unless  the  award  is  made.' " 

Eeferring  to  the  case  in  50  New  York,  the  Supreme  Court 
of  Wisconsin,  in  Htidson  vs.  McCartney,  33  Wis.  345,  say: 
"  A  late  case  in  the  Court  of  Appeals  (50  N.  T.  260),  to 
which  our  attention  has  been  directed  since  the  argument  in 
this  case,  fully  sustains  the  views  above  expressed  as  to  the 
general  principles  of  law  governing  contracts  of  this  nature. 
The  opinion  of  the  Court,  by  Allen,  J.,  is  valuable  for  the 
discussion  it  contains  and  the  authorities  it  collects  and  re- 
views, and  particularly  so  for  the  clear  and  accurate  distinc- 
tion which  it  draws  between  those  covenants  for  submission 
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and  conditions  which  are  precedent  in  their  nature^  and  oust 
the  Courts  of  jurisdiction  or  bar  the  action  of  the  plaintiff, 
and  those  which  are  not  so,  and  as  to  which  he  may  nave  his 
remedy  for  the  recovery  of  damages." 

This  question  was  very  ably  considered  in  the  House  of 
Lords,  in  the  case  of  Scott  vs.  Avery,  House  of  Lords  Cases, 
Volume  V,  page  811.     Mr.  Justice  Coleridge  there  says: 

*'  If  two  parties  enter  into  a  contract  for  a  breach  of  which 
in  any  particular  an  action  lies,  they  cannot  make  it  a  bind- 
ing term,  that  in  such  an  event  no  action  shall  be  maintain- 
able, but  that  the  only  remedy  shall  be  by  reference  to  ar- 
bitration.    Whether  this  rests  on  a  satisfactory  principle  or 
not  may  well  be  questioned;  but  it  has  been  so  long  settled 
.  that  it  cannot  be  disturbed.     The  Courts  will  not  enforce  or 
sanction  an  a^eement  which  deprives  the  subject  of  that  re- 
course to  their  jurisdiction  which  has  been  considered  a 
right  inalienable  even  by  the  concurrent  will  of  both  parties. 
But  nothing  prevents  parties  from  ascertaining  and  constitut- 
ing as  they  please  the  cause  of  action  which  is  to  become 
the  subject-matter  of  decision  by  the  Courts.     Covenanting 
parties  may  agree  that  in  case  of  an  alleged  breach  the 
damages  to  be  recovered  shall  be  a  sum  fixed,  or  a  sum  to 
be  ascertained  by  A.  B.,  or  by  arbitrators  to  be.  chosen  in 
such  or  such  a  manner;  and  until  this  be  done,  or  the  non- 
feasance be  satisfactorily  accounted  for,  that  no  action  shall 
be  maintainable  for  the  breach."  And  in  the  same  case  Lord 
Campbell  said:  ''There  is  an  express  understanding  that 
no  action  shall  be  brought  until  the  arbitrators  have  decided, 
and  there  is  abundant  consideration  for  that  in  the  mutual 
contract  into  which  the  parties  have  entered;  therefore,  un- 
less there  is  some  illegaiihr  in  the  contract,  the  Courts  are 
bound  to  give  it  effect.    There  is  no  statute  against  such  a 
contract;  then,  on  what  ground  is  it  to  be  declared  illegal? 
It  is  contended  that  it  is  contrary  to  public  policy;  that  it  is 
a  rather  dangerous  ground  to  go  upon;  I  say  that  with  great 
deference  to  your  Lordships,  after  the  view  that  was  taken 
in  a  very  important  case  lately  decided  in  this  house;  but 
what  pretense  can  there  be  for  saying  that  there  is  anything 
contrary  to  public  policy  in  allowing  parties  to  contract, 
that  they  shall  not  be  liable  to  any  action  until  their  liability 
has  been  ascertained  by  a  domestic  and  private  tribunal, 
upon  which  they  themselves  agree  ?    Can  the  public  be  in- 
jured by  it  ?    It  seems  to  me  tnat  it  would  be  a  most  inexpe- 
dient encroachment  upon  the  liberty  of  the  subject  if  he 
were  not  allowed  to  enter  into  such  a  contract." 

It  is  true  that  the  contract  in  this  case  does  not  declare 
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that  no  action  shaU  be  bronght  nntil  the  amount  of  damages 
has  been  fixed;  but  that  is  the  meaning  and  legal  effect  of 
the  contract.  In  the  case  (50  N.  T.)  referred  to  above,  it 
is  said:  ''  When,  as  here,  the  agreement  is  that  the  coyenan- 
tor  shall  pay  such  sum  and  only  such  sum,  as  shall  be 
determined  by  arbitrators,  the  procuring  an  award  is  as 
clearly  a  condition  precedent  to  an  action  as  if  the  parties 
had  added  '  and  no  action  shall  be  maintainable  until  after 
the  award  of  the  arbitrators.'    Such  a  clause  would  be  sur- 

Slusage,  and  its  insertion  a  work  of  supererogation.  Mr. 
ustice  Crowder,  in  making  response  to  the  question  pro- 
pounded by  the  Lords  to  the  Judges  in  SoM  vs.  Aoery^ 
thus  states  the  question  and  the  answer  to  it:  'Can  a 
ship-owner  and  an  insurer  enter  into  a  valid  agreement 
that  the-  ship-owner  shall  pay  down  a  given  sum  and 
that  in  consideration  of  such  payment  the  insurer,  upon 
the  loss  of  a  given  ship,  shall  pay  to  the  said  ovmer,  not 
the  amount  of  loss  sustained  by  her  through  the  perils  of 
the  sea,  but  only  such  sum  of  money  as  shall  be  settled  and 
ascertained  by  arbitration.  I  am  not  aware  of  any  legal 
objection  to  such  a  contract,  whatever  may  be  thought  of 
its  prudence.  And  I  think  tiie  effect  of  such  a  contract  is 
that  no  action  lies  for  the  breach  of  it,  until  the  sum  has 
been  ascertained  by  arbitration.'  The  Judge  lays  no  stress 
upon  the  form  of  the  contract,  but  regards  tne  provision  for 
determining  the  amount  to  be  paid  b^  arbifaration  as,  in 
legal  effect,  postponing  the  right  of  action  until  after  the 
award  is  made." 

In  view  of  the  foregoing  authorities,  and  the  principle 
they  announce  (which  we  believe  to  be  correct),  no  right 
of  action  accrued  to  the  contractor  for  the  extra  work  done 
by  him,  until  the  same  was  valued,  or  some  good  and 
sufficient  excuse  for  a  failure  to  value  the  same  in  accord- 
ance with  the  agreement  was  shown.  In  this  case  no  valua- 
tion was  made,  and  no  reason  is  shown  for  a  failure  to 
mf^e  such  a  valuation.  We  are,  therefore,  of  the  opinion 
that  the  contractor  was  not  entitled  to  recover  anything  for 
extra  work. 

There  is  one  other  point  in  the  case  which  we  will  now 
proceed  to  notice.  The  contract  provides  that  payments 
shall  be  made  in  installments  as  the  work  progresses,  and 
also  provides  ''that  for  each  of  said  payments  a  certificate 
shall  be  obtained  from  and  be  signed  by  the  architect,  and 
also,  that  at  the  time  of  the  presentation  of  either  of  the 
said  certificates  there  be  neither  opposition  against  the  said 
payments,   nor  any  liens  against  me  aforesaid   building." 
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The  Court  find  that  before  the  fifth  and  last  instaUment 
became  dne  a  lien  was  filed  upon  the  building,  and, 
therefore,  snch  installment  was  not  dne  and  payable,  accord* 
ing  to  the  terms  of  the  contract.  The  Court  also  decrees 
that  the  amount  of  this  lien  shall  be  deducted  from  the 
amount  due  the  contractor  at  the  time  suit  was  brought,  and 
it  is  claimed  that  the  order  of  the  Court  deducting  the 
amount  of  this  from  the  amount  due  the  contractor  operated 
as  ek  payment  and  discharge  of  mid  lieUy  and  therefore  the  fifl^ 
and  last  instaUment  was  due  and  payable.  It  is  a  sufficient 
answer  to  the  argument  made  in  support  of  this  proposition, 
that  the  parties  have  expressly  contracted  that  if  any  lien  upon 
Che  property  shall  exist  at  the  tiipe  when  an  installment  would 
otherwise  be  due  and  payable,  the  existence  of  such  lien 
shall  constitute  a  good  and  sufficient  reason  for  the  non- 
payment thereof.  This  we  understand  to  be  the  effect  and 
meaning  of  the  agreement,  and  it  is  simply  the  duty  of  the 
Court  to  enforce  contracts  as  the  parties  Itave  made  them. 
There  was  no  error,  therefore,  in  the  decision  of  the  Court 
below  refusing  to  allow  the  contractor  the  fifth  installment. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

We  concur:  Boss,  J.,  Myrick,  J.,  McEinstry,  J. 

I  concur  in  the  pdgment:  Thornton,  J. 

I  concur  in  the  judgment:  McKee,  J. 


Depabtment  No.  1. 


[Filed  December  10, 1880.] 
No.  6426. 

MORGAN  CRAWFORD  et  al.,  Respondents, 

vs. 

CHARLES  H.  NEAL  and  RUFUS  NEAL,  Appellants. 

CoMFLAnrr  or  Ikpamt,  Suino  bt  Guabdian,  shouu)  Sbow  Appoznticxnt  or 
GujLasnAX.  A  complaint  T>y  an  infant,  who  snes  by  guardian,  slioTild 
show  the  dne  appointment  of  this  gnardian  by  way  of  proper  allega- 
tion. 

Complaint  bt  IvriXT,  not  allboino  Appoxntkent  op  Guabdzan,  dbmubba- 
BLi.  When  a  complaint  alleged  that  some  of  the  plaintiffs  were 
infanta  and  sued  by  their  gnardian,  ci^  litem^  bnt  there  was  no  allega* 
tion  aa  to  the  appointment  of  the  gmurdian:  Held,  demnrrable,  on  the 
spedal  ground  of  want  of  legal  capacity  of  the  infants  to  sne. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, San  Joaquin  County. 
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J,  H.  Budd  &  Sons,  for  appellants. 

D.  S.  Terry  and  Byera  &  EUiott,  for  respondents. 

McKek,  J.,  delivered  the  opinion  of  the  Court: 

This  was  an  action  to  quiet  title  to  a  tract  of  land  in  San 
Joaquin  county.  Soma  of  the  plaintifGs  to  the  action  are 
infants,  and  it  is  stated  in  the  complaint  that  they  sue  by 
their  guardian  ad  litem,  W.  S.  Buckley;  but  it  is  not  stated 
or  averred  that  the  guardian  was  appointed  by  any  order  of 
the  Court  or  Judge,  so  as  to  authorize  him  to  sue.  There  is 
no  averment  at  all  as  to  his  appointment;  and  because  there 
is  no  such  averment  the  defendant  filed  the  following  special 
demurrer,  to  wit:  **  That  the  plaintiffs,  Charles Houm,  Rich- 
mond N.  Hough,  Dela  Hough,  and  John  Hough,  nave  not 
legal  capacity  to  sue,  being  minors,  and  said  amended  com- 
plaint does  not  state  nor  show  that  any  one  is,  or  has  been, 
appointed  their  guardian."  The  demurrer  was  overruled, 
and  that  is  assigned  as  error. 

At  common  law  an  infant  could  sue  by  guardian  or  prochein 
amy;  but  in  suing  by  either  it  was  necessary  to  show,  by  an 
express  averment  in  the  declaration,  that  he  had  been  ap- 
pointed by  the  Court  for  that  purpose.  In  Cumbers  vs. 
Walton,  1  Ijev.  Eep.  224,  and  Fihgerald  vs.  ViUiera,  3  Mod. 
Bep.  143,  upon  error  assigned  that  no  warrant  was  alleged 
of  the  admission  of  any  guardian  for  the  infant  plaintiff,  so 
that  it  might  appear  to  be  the  act  of  the  Court,  it  was  held 
that  it  must  appear  that  the  guardian  was  admitted  by  the 
Court. 

Under  our  Codes  an  infant  cannot  appear  by  a  prochein 
amy;  but  it  is  provided  by  Section  372  of  the  Code  of  Civil 
Procedure,  that  when  an  infant  is  a  party  he  must  appear  by 
his  general  ^ardian,  or  by  a  guardian  appointed  by  the 
Court  in  which  the ,  action  is  prosecuted,  or  by  a  Judge 
thereof.  This  section  is  the  counterpart  of  Section  115  of 
the  New  York  Code,  upon  which  the  Courts  of  that  State 
have  held,  that  the  necessity  to  show  the  due  appointment  of 
the  guardian  by  the  Court  or  Judge  remains  as  at  common 
lh.w;  and  tor  the  same  reason  that  it  is  a  traversable  fact  and 
must  be  so  stated,  that  it  may  be  traversed.  (StaTdey  vs. 
Chappely  8  Cowen,  235;  HurlbuH  vs.  Young,  lo  How.  Pr. 
Eep.  414;  Gh^antman  vs.  ThraU,  44  Barb.  173.) 

It  is  urged  that  objection  to  the  appointment  of  the  guar- 
dian should  have  been  made  to  the  Court  when  it  made  the 
appointment,  and  that  it  is  not  ground  for  demurrer;  but 
that  is  assuming  what  does  not  appear  on  the  face  of  the 
complaint,  that  there  was  an  appointment.     Besides,  appli- 
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cations  for  such  an  appointment  are  made  ex  parte,  (Sec.  373^ 
C.  C.  P.) 

It  follows  that  the  Court  below  erred  in  overruling  the 
demurrer. 

Judgment  reyersed  and  cause  remanded  to  the  Superior 
Court  of  San  Joaquin  County,  with  direction  to  sustain  the 
demurrer  and  allow  plaintiffs  to  amend  their  complaint. 

We  concur:  McKin^trj,  J.,  Boss,  J. 


Depaetment  No.  1. 


pFiled  December  8,  1880.] 

No.  6729. 

F.  A.  HIHN,  Eespondent, 

vs. 

MARY  H.  SHELBY,  Appellant. 

HOKXSTKAD  GlAIM  OV  WlPX  UPON   Uin)ITIDXD  InTEBEST  IN   LaKD  OcCtTPZXD 

IN  Common.  When  a  wife  lived  with  her  husband  and  family  upon 
land,  which  was  owned  in  common  by  her  husband  and  a  third  per- 
son, and  which  was  held  by  them  in  joint  occupancy,  neither  having 
exclusive  possession  of  any  part:  H«2d,  that  under  the  provisions  of 
the  Homestead  Act  of  March  9,  1868,  further  extended  by  Section 
1237  of  the  Civil  Code,  the  wife  might  file  a  valid  homestead  claim, 
not  exceeding  the  limit  allowed  of  land  upon  the  undivided  interest 
owned  by  herself  and  husband  as  common  property. 

.  Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Cruz  County. 

A.  Craig  &  F.  Adania,  for  appellant. 
C.  B.  Younger,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  disposition  of  this  case  depends  upon  the  question 
whether  a  certain  declaration  of  homestead,  filed  by  the 
defendant,  Mary  H.  Shelby,  was  valid  or  invalid. 

At  the  time  of  the  filing  of  the  declaration,  the  premises 
embraced  in  it  were  owned  in  common  by  John  L.  Shelby, 
the  husband  of  the  declarant,  and  one  Hinckley,  each  owning 
an  undivided  one-half.  The  interest  of  Shelby  was  the  com- 
mon property  of  himself  and  wife.  Shelby,  with  his  wife 
and  her  children,  resided  upon  the  land,  as  did  also  Hinck- 
ley— neither  having  exclusive  possession  of  any  part  of  it. 

Under  the  circumstances,  Mrs.  Shelby  filed,  in  due  form, 
the  declaration  of  the  homestead  in  question.  After  she 
filed  it,  and  while  she  was  residing  with  her  family  on  the 
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premises,  her  husband  and  Hinckley  executed  to  the  plaintiff 
a  deed  for  the  whole  of  the  property  for  the  sum  of  twenty- 
four  hundred  dollars,  the  property  bein^  at  tiie  time  of  the 
value  of  four  thousand  dollars.  At  the  time  of  his  porchaBe 
the  plaintiif  knew  that  Mrs.  Shelby  resided  upon  the  land 
with  her  family,  and  that  she  claimed  a  homestead  right 
thereto.  She  did  not  join  in  the  deed  to  the  plaintiff,  and 
refusing  to  surrender  to  him  possession  of  the  premises, 
plaintiff  commenced  the  present  action  to  recover  possession. 
The  objection  made  to  the  homestead  is,  that  the  land  being 
held  in  common,  and  being  in  the  joint  occupancy  of  boi£ 
owners,  was  not  subject  to  a  claim  of  homestead. 

Under  the  homestead  laws  in  force  prior  to  1868  it  was 
held  that  a  homestead  could  not  be  carved  out  of  land  held 
in  joint  tenancy,  or  by  tenancy  in  common.  ( Wolfe  vs.  Fids- 
chacker,  5  Cal.  244;  Reynolds  vs.  Pwcley,  6  Cal.  165,  and 
other  cases.) 

The  Act  of  March  9,  1868,  provided  "  that  whenever  any 
partv  entitled  to  a  homestead  under  the  laws  of  this  State 
shall  be  in  exclusive  occupation  of  any  parcel  or  tract  of  land 
having  the  same  inclosed,  and  shall  select  and  record  and 
reside  upon  the  same  as  a  homestead,  such  party  so  select- 
ing and  claiming  shall  be  entitled  to  such  homestead,  and  to  all 
rights  and  exemptions  provided  by  the  general  law  relating 
to  homesteads,  to  the  extent  of  such  claimant's  interest  in 
such  homestead  property,  although  such  land  be  held  in 
joint  tenancy,  or  tenanc}'  in  common,  or  such  claimant  own 
only  an  undivided  interest  therein." 

nj  the  provisions  of  the  Civil  Code  the  right  to  acquire  a 
homestead  was  still  further  extended.  Section  1237  declares : 
''The  homestead  consists  of  a  quantity  of  land,  on  which  the 
claimant  resides,  selected  as  in  this  title  provided.'*  Section 
1238 :  ''It  may  be  selected  by  the  claimant  from  any  land  in 
the  possession  of  the  claimant,  or  of  the  husband  of  the 
claimant." 

We  find  here  no  limitation  as  to  the  title  to,  or  the 
character  of  the  possession  of,  the  premises  sought  to  be  , 
impressed  with  the  homestead  right.  In  Spencer  vs.  Geisman, 
37  Cal.  99,  the  Court  held  that  the  homestead  right  is  im- 
pressed on  the  land  to  the  extent  of  the  interest  of  the 
claimant  in  it,  and  not  on  the  title  merely.  And  we  are  of 
opinion  that,  under  the  provisions  of  the  Civil  Code  above 
cited,  the  homestead  right,  subject  to  the  limitation  men- 
tioned in  Section  1239  of  the  same  Code,  may  be  impressed 
on  the  land  to  the  extent  of  the  interest  of  the  claimant,  or 
her  husband  therein,  irrespective  of  the  question  whether  it 
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be  owned  or  possessed  exclnsiyely  or  in  common  or  in  joint 
tenancy. 

Judgment  reversed  and  cause  remanded. 

We  concur:  McKinstry,  J.,  McKee,  J. 

Department  No.  2. 


pFiled  December  6,  1880.] 
No.  6712. 

SWAMP  AND  OVEEFLOWED  LAND  EECLAMATION 
DISTRICT,  NO.  10,  etc.,  Respondent, 

•vs. 
CHRISTIAN  FECK  et  al.,  Appellants. 

DncuBBiB  roB  Waitf  of  Faotb  dobs  not  ooybb  wAirr  of  Gapacitt  to  Sub. 
A  demurrer  on  the  ground  that  the  complaint  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action  does  not  coTer  an  objection 
that  the  plaintiff  has  not  legal  capacity  to  sue. 

Action  bt  Cobpobation — Objbotion  fob  want  of  Allboation  of  Incobpoba- 
TiON.  Where  a  complaint  by  a  corporation  stated  the  fact  of  incor- 
poration merely  by  way  of  description  and  not  of  allegation:  Heldt 
that  the  objection  that  it  did  not  appear  that  plaintiff  had  legal  capa- 
city to  sue  was  not  good  ground  of  demurrer  but  could  only  be  taken 
advantage  of  by  answer. 

Suits  fob  Swakp  Land  Assessmbnts— Unitino  sbtbbal  Causes  of  Action. 
Under  the  Swamp  Land  Act  of  1868  (Stats.  1867-8,  507)  two  causes 
of  action  to  enforce  liens  for  two  assessments,  made  on  the  same  land 
at  different  times,  may  be  united  in  the  same  suit. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
tricty  San  Joaqnin  County. 

J.  C.  CampbeU,  Vincent  Necde  and  PcUerson  dk  McStay^  for 
appellants. 

If.  T.  Baldwin,  Byera  &  Elliott  and  W.  L.  Dudley,  for  re- 
spondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
The  complaint  in  this  action  is  entitled,  "In  the  District 
Court,"  etc.,  Swamp  and  Ovetfloived  Land  Bedamation  Die- 
tricty  No.  110,  of  the  State  of  Calif omiu,  in  and  for  San  Joa- 
quin  County,  plaintiff,  vs.  Christian  Feck,  the  Stockton  and 
Loan  Aasociation,  John  Doe  and  Bichard  Boe,  defendants. 

The  first  statement  in  the  complaint  is  that  "  the  plaintiff, 
a  corporation  duly  formed,  o^nized  and  created  under  and 
by  virtue  of  the  law  of  the  State  of  California,  *  *  * 
for  cause  of  action  aUeges.*'  This  statement  is  followed  by 
a  statement  of  the  cause  of  action.  The  defendants  de- 
murred to  the  complaint.  The  first  ground  of  demurrer  is 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
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a  cause  of  action.  The  objections  specified  are  in  substance, 
that  it  does  not  appear  from  the  complaint  that  the  plaintiff 
was  ever  duly  created  a  swamp  and  overflowed  huotd  district 
That  objection,  howeyer,  if  well  taken,  would  go  to  the  legal 
capacity  of  the  plaintiff  to  sue,  and  not  to  the  sufficiency  of 
the  facts  stated  to  constitute  a  cause  of  action.  (The Phoenix 
Bank  vs.  Donndl,  40  N.  Y.  410.)  A  demurrer  on  the  ground 
that  the  plaintiff  has  not  the  legal  capacity  to  sue  would  be 
bad,  because  it  does  not  appear  upon  the  face  of  the  com- 

Slaint  that  the  plaintiff  has  not.  It  is  not  a  good  ground  of 
emurrer  that  it  does  not  appear  that  the  plaintiff  has  the 
legal  capacity  to  sue.  That  omission  can  only  be  taken  ad- 
vantage of  by  answer.  (C.  0.  P.,  Sec.  432;  The  Phoenix 
Bank  vs.  Donnell,  supra.) 

The  only  other  ^ound  of  demurrer  specified  is,  that  sev- 
eral causes  of  action  have  been  improperly  united,  to  wit: 
Two  causes  of  action  to  enforce  liens  for  two  assessments 
made  on  the  same  land  at  different  times.  The  first  assess- 
ment was  based  upon  an  estimate  of  the  probable  expense  of 
the  work  which  it  had  been  resolved  to  do.  The  amount  of 
money  raised  by  that  assessment  was  exhausted  before  the 
completion  of  the  work.  Another  estimate  of  the  amount 
required  to  complete  the  work  was  made,  and  a  supplemental 
assessment,  for  which  the  law  provides,  was  made  to  cover 
the  expense  of  completing  the  work.  If  there  be  any  reason 
why  these  two  assessments  cannot  be  recovered  in  the  same 
action,  it  has  not  been  brought  to  our  attention.  And  unless 
there  be  some  substantial  reason  for  not  uniting  them  in  one 
action,  they  should  be  so  united  in  order  to  avoid  a  multi- 
plicity of  actions. 

Dyer  vs.  Baratow,  60  Cal.  652,  is  not  a  paraUel  case.  The 
act  under  which  swamp  land  districts  are  organized  expressly 
provides  that  '^  the  District  Attorney  shall  proceed  at  once 
against  all  delinquents  in  the  same  mcmner  as  is  provided  by 
law  for  the  coUection  of  State  and  county  taxes."  (Stats. 
1867-8,  p.  507.)  As  is  well  known,  the  manner  of  proceed- 
ing for  tne  enforcement  of  street  assessment  liens  is  vezy 
different  from  that  provided  for  the  coUection  of  State  axia 
county  taxes.  Therefore  Dyer  vs.  Barstow  is  not  authority 
in  this  case. 

Judgment  reversed  and  cause  remanded,  with  instractiona 
to  the  Superior  Court  to  ovemile  the  demurrer  to  the  com- 
plaint, with  leave  to  the  defendants  to  answer  the  same  with- 
in ten  days  after  being  notified  of  the  overruling  of  said 
demurrer. 

We  concur:  Thornton,  J.,  Myrick,  J. 
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In  Bank. 


[Filed  December  10,  1880.] 
No.  10,529. 

THE  PEOPLE,  Petitioned, 

vs. 

HON.  B.  McGAEVET,  Judge  op  the  Superiob  Court  op 

Mendocino  County  et  al.,  Eespondents. 

CBnoNAi.  Law — Bbmoyal  of  Plaob  of  Tbial — Dibquaufication  of  Judos 
NO  Gbouhd.  When  a  defendant,  indicted  for  murder,  moved  the  Su- 
perior Court  to  transfer  the  trial  of  his  case  to  another  county,  '  *  for 
the  reason  that  the  Judge  is  disqualified,"  and  the  Court,  on  the 
ground  that  the  Judge  was  disqualified  on  account  of  having  been 
attorney  for  defendant,  accordingly  transferred  the  case:  Held,  on 
certioiraii,  that  the  Court  exceeded  its  jurisdiction  in  making  the 
order. 

Gbound  qf  BEMOvAii  OF  Plaov  OF  Tbiai^  OF  Cbimikal  AonoN — SEcmoN 
1033  OF  PBNAii  Code.  The  only  provisions  of  law  for  the  removal  of 
the  place  of  trial  of  a  criminal  action  are  contained  in  the  Penal  Code, 
commencing  with  Section  1033 ;  and  the  only  ground  is  that  a  fair  and 
impartial  jury  cannot  be  obtained  in  the  county. 

Certiorari. 

A.  L.  Hartf  Attorney-General,   and  Barclay  Henley,  for 
petitioner. 

Haynuynd  &  Cheney,  for  respondents. 

McEiNSTBY,  J.,  delivered  the  opinion  of  tke  Court: 
The  record  sent  up  with  the  return  of  the  writ  of  review, 
shows  that  one  Jesse  Anthony,  who  had  been  indicted  in 
Mendocino  County  for  the  crime  of  murder,  moved  the  Su- 
perior Court  of  that  county — the  respondent  then  presiding 
as  Judge  of  said  Court — ^to  transfer  the  trial  of  the  indict- 
ment to  Tehama  County,  ^^for  the  reason  that  the  Judge  of 
this  Court  is  disqualified,  having  been  attorney  for  the  de- 
fendant in  this  case,  and  for  the  further  reason  that  it  will 
be  for  the  convenience  of  witnesses,"  etc.  In  support  of  the 
application,  affidavits  were  read  and  filed.  By  tne  respond- 
ent, as  Judge  then  presiding,  it  was  ordered :  *  *  *  "That 
the  place  of  trial  of  this  case  must  be  changed,  for  the 
reason  that  the  Judge  of  this  Court  has  been  attorney  for  the 
defendant,  and  according  to  said  affidavits  Tehama  County 
will  be  more  convenient  for  witnesses  than  cmy  adjoining 
county;  wherefore,  it  is  ordered  and  adjudged  that  this  case 
be,  and  the  same  is,  hereby  transferred  to  the  Superior  Court 
of  the  County  of  Tehama  for  trial." 
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The  power  of  the  Superior  Courts  to  transfer  an  indictment 
or  information  for  trial  to  another  county  is  derived  solely 
from  Section  1033  of  the  Penal  Code,  and  the  five  sections 
immediately  following  it,  which  together  constitute  a  chap- 
ter, headed  '*  Removal  of  the  Action  Before  Trial."  Section 
170  of  the  Code  of  Civil  Procedure  is  contained  in  a  chapter 
which  treats  of  the  **  Disqualifications  of  Judges,"  and  in 
itself  confers  no  'power  upon  any  Court  or  Jud^e.  After  pro- 
viding that  no  Judge  shall  sit  or  act  in  an  action  or  proceed- 
ing who  is  a  party,  or  related  to  a  party  within  the  third  de- 
gree, or  who  has  been  attorney  or  counsel  for  either  pariy, 
it  is  declared  that  the  prohibition  shall  not  prevent  such 
Judge  from  regulating  the  order  of  business,  or  transferring 
the  action  to  some  other  Court.  This  is  simply  declaring 
that  the  disqualified  Judge  may,  notwithstanding  his  dis- 
qualification, act  with  reference  to  arranging  the  calendar 
and  transferring  the  cause  to  another  county  as  fully  and 
efficaciously  as  could  a  Judge  qualified  to  try  the  case. 

A  Judge  disqualified  to  try  a  civil  action  may  order  the 
trial  to  be  changed  to  another  county,  when  the  motion  is 
made,  on  the  ^ound  of  his  disqualification.  Section  397  of 
the  Code  of  Civil  Procedure  reads  as  follows; 

^'The  Court  may,  on  motion,  change  the  place  of  trial  in 
the  following  cases : 

'*  1.  When  the  county  designated  in  the  complaint  is  not 
the  proper  county. 

"  2.  When  there  is  reason  to  believe  that  an  impartial  trial 
cannot  be  had  therein. 

"3.  When  the  convenience  of  witnesses  and  the  ends  of 
justice  would  be  promoted  by  the  change. 

"  4.  When  from  any  cause  the  Judge  is  disqualified  from 
acting." 

But  this  section  is  found  in  a  chapter  headed  ''Of  the 
Place  of  Trial  of  Civil  Action,"  and  which  treats  exclusively 
of  civil  actions  and  proceedings.  It  cannot  be  resorted  to 
as  conferring  authority  to  make  the  order  which  is  sought  to 
be  annulled  by  the  present  proceeding. 

The  only  sections  of  the  Penal  Code  relating  to  the 
removal  of  actions  are  1033  and  those  succeeding  it  in  the 
same  chapter.  Section  1033  of  the  Penal  Code  provides  for 
the  removal  of  a  criminal  action  only  on  the  application  of 
the  defendant,  and  upon  the  single  ground  ''that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county  where  the  indict- 
ment is  pending."  Section  1034  requires  that  the  application 
be  made  in  open  Court,  and  in  vmimg^  verified  by  affidavit, 
etc. 
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The  jurisdiction  of  the  Superior  Court,  with  respect  to 
the  removal  to  another  county  of  criminal  actions  for  trial,  is 
special.  It  can  be  employed  only  in  the  case  mentioned  in  Sec- 
tion 1033,  and  must  be  based  upon  an  application  in  writing 
asking  for  the  removal  on  the  ground  that  the  defendant  cannot 
have  a  fair  and  impartial  trial  in  the  coanty  where  the  in- 
dictment— or  information — is  pending.  (Penal  Code,  1034.) 
Here  the  motion  was  not  made  upon  the  ground  that  the  de- 
fendant could  not  have  a  fair  and  impartial  trial  in  Mendo- 
cino, and  the  Superior  Court  did  not  so  adjudge.  The  find- 
ing or  adjudication  of  the  Court  was  that  the  presiding 
Judge  had  been  of  counsel  for  the  defendant  in  the  action; 
but  the  Court  had  no  power,  on  a  petition  or  application 
setting  forth  the  disqualification  alone,  to  transfer  the  in- 
dictment to  another  county. 

Where  the  Judge  is  disqualified^  Section  71  of  the  Code  of 
Civil  Procedure  provides  a  mode  of  securing  the  attendance 
of  another  Judge.  The  sections  of  the  Penal  Code  to  which 
we  have  referred,  relate  to  cases  in  which  a  defendant  may 
be  able  to  satisfy  the  Court  that  a  fair  and  impartial  jury  to 
try  the  facts  cannot  be  obtained  in  the  county..  Such  is  the 
sense  in  which  are  used  the  words  ''  a  fair  and  impartial  trial 
cannot  be  had  in  the  county^''  reference  being  nad  to  the 
meaning  attached  to  that  form  of  expression  before  the 
Codes,  both  popularly  and  in  judicial  proceedings. 

That  Section  1033  of  the  Penal  Code  authorizes  an  order 
of  removal  only  when  a  fair  and  impartial  jury  is  not  to  be 
obtained  in  the  county  where  the  prosecution  is  pending,  is 
rendered  more  apparent  from  the  last  clause  of  Section  1034, 
which  provides  that  when  the  afSidavits  show  that  defendant 
cannot  safely  appear  in  person  to  make  the  application 
becaufie  of  the  popvlar  exciiemenb  against  him,  the  application 
may  be  neard  and  determined  in  his  absence.  And  if  the 
conclusion  to  which  we  have  arrived,  in  respect  to  the  legis- 
lative intent,  required  further  confirmation,  it  -is  furnished 
by  the  circumstance  that  in  Section  397  of  the  Code  of  Civil 
Procedure  (which  enumerates  the  grounds  upon  which  the 

Slace  of  trial  of  civil  actions  may  be  changed)  the  dis^uali- 
cation  of  the  Jud^e  is  mentioned  as  a  separate  and  distinct 
ground  from  the  inabiliiy  to  secure  a  fair  and  impartial 
trial. 

The  Superior  Court  exceeded  its  jurisdiction  in  making 
the  order  transferring  to  Tehama  County  the  case  People  of 
the  State  of  California  vs.  Jesse  Anthony. 
Order  annulled. 
We  concur:  Boss,  J.,  Myrick,  J.,  Thornton,  J. 
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Depabtment  No.  2. 


[Filed  October  11,  1880.] 

No.  6523. 

JOSEPH  H.  MEEEDITH,  Respondent, 

vs. 

THE  SANTA  CLARA  MINING  ASSOCIATION  OF 

BALTIMORE,  Appellant. 

AiiXixaATZON  OP  JuBXBDionoN  OP  GonsT  OP  Gbitkbai.  JuBiBDicnoF.  An  al- 
legation ''that  on  November  3,  1877,  at  Baltimore,  in  the  State  of 
Maryland,  the  Baltimore  Citj  Court,  being  a  Court  of  general  juris- 
diction, in  an  action  therein  pending  between  the  plaintiff  and  defend- 
ant, by  its  judgment  duly  given  and  made,  adjudged,"  etc.,  is  a 
sufficient  averment  of  the  jurisdiction  of  that  Court. 

Pasol  EvinxNCB  as  to  what  was  Passkd  upon  on  Tbial  op  Fobmeb  Ao- 
TioN.  Though  there  may  be  some  question  as  to  whether  parol  evi- 
dence can  be  received  to  show  what  matters  within  the  issues  were  not 
submitted  to  the  jury  on  the  trial  of  a  former  action,  there  is  none  as 
to  Ihe  inadmissibility  of  such  evidence  to  prove  that  matters  outside 
of  the  issues  were  submitted  and  passed  upon. 

Pbbsumptiom  in  Favob  op  Pbopeb  Action  op  Coubts  op  Genbbai<  Jubib- 
DicTioN.  -In  an  action  on  a  judgment  rendered  by  a  Court  of  general 
jurisdiction  of  a  sister  State :  Heldt  that  it  is  to  be  presumed  that  such 
Court  would  not  allow  matters  to  be  introduced  in  evidence  and  sub- 
mitted to  the  jury  which  were  not  admissible  under  the  pleadings. 

What  Might  be  Shown  undbb  Common  Law  Answbb  op  NON-AssTTifPsiT. 
Under  the  system  of  pleading,  which  prevails  in  Maryland  and  other 
States  retaining  the  so-called  common  law  system,  the  defendant^ 
under  the  plea  of  non-assumpsit,  can  introduce  anything  which  will 
show  that  the  plaintiff,  at  the  commencement  of  his  action,  had  no 
subsisting  cause  of  action. 

Common  Law  Action  op  AssiTMPsns— What  MidHT  be  Shown  in  Depehsb 
UNSEB  GENEBAii  Issui.  In  an  action  of  assumpsit  on  an  account  for 
services  in  those  States  which  retain  the  common  law  system  of 
pleading,  the  defendant,  either  under  the  plea  of  nunquam  ifi(jM>itatu8 
or  non-assumpsit,  may  introduce  evidence  to  show  that,  at  the  com- 
mencement of  the  action,  plaintiff  had  in  his  hands  money  which  he 
had  received  for  the  use  of  the  defendant  while  in  his  employment* 
sufficient  to  compensate  him  for  his  services. 

Appeal  from  the  District  Court  of  the  Twentieth  Jadicial 
Distarict  Court,  Santa  Clara  County. 

Wm.  Matthews  and  Cope  &  Boydy  for  appellant. 
A.  R.  Ligktfoot^  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  aotion  upon  a  judgment,  and  the  alle^tion 
"  that  on  the  third  day  of  ISovember,  a.  d.  1877,  at  JBalti- 
timore,  in  the  State  of  Maryland,  the  Baltimore  City  Court, 
bein^  a  Court  of  general  jurisdiction,  in  an  action  therein 
pending  between  the  above  named  plaintiff  and  defendant. 


The  PAcmo  Coast  Law  Journal.  747 

by  its  judgment  duly  given  and  made,  adjudged/'  etc.,  is  a 
snffioient  averment  of  the  jurisdiction  of  that  Court,  and  the 
demurrer  to  the  complaint  was  properly  overruled. 

The  defendant  in  this  action  set  up  a  counter-claim  in  its 
answer,  and  introduced  evidence  tending  to  establish  it. 
The  only  finding  of  the  Court  upon  the  issue  thereby  raised 
is  ''that  at  the  trial  of  said  cause  in  said  Baltimore  City 
Court^  each  and  all  of  the  matters  of  account  and  items  set 
forth  in  the  answer  of  the  def endaiit  in  this  case  were,  upon 
said  trial,  fully  presented  by  said  defendant,  evidence  offered 
concerning  the  same,  and  each  and  all  of  the  said  items  and 
amounts  were,  in  said  cause  and  trial,  fully  litigated  by  said 
parties  and  submitted  to  the  jury  in  said  cause,  and  by  said 
jury  passed  upon." 

There  is  nothing  in  the  record  of  the  former  action  which 
shows  that  the  subject  of  the  defendant's  counter-claim  was 
in  tmy  way  iDvolved  in  that  action.  The  plaintiff  brought 
tiiat  action  to  recover  the  value  of  services  which  he  alleged 
that  he  had  rendered  for  the  defendant.  The  counter-claim 
is  for  money  received  by  the  plaintiff  to  the  use  of  the  de- 
fendant. Under  the  laws  of  the  State  of  Maryland,  in 
which  the  former  action  was  brought  and  prosecuted  to 
judgment,  a  system  of  pleading  prevails  which  is  sometimes 
denominated  the  common  law  system;  and  in  that  action  the 
defendant  pleaded  the  general  issue  and  the  Statute  of  Lim- 
itations, under  neither  of  which  was  evidence  of  set-off 
admissible.  The  Court,  however,  admitted  parol  evidence 
in  this  action  to  prove  that  the  subject  of  tne  defendant's 
counter-claim  herein  was  submitted  to  the  jury  in  the  former 
action.  If,  under  the  issues  in  the  former  action,  the  sub- 
ject of  the  counter-claim  in  this  action  might  have  been 
proven  and  submitted  to  the  jury,  the  weight  of  authority  is 
that  the  fact  of  its  having  been  so  proven  and  submitted 
might  be  established  by  parol  evidence;  but  in  order  to 
make  such  evidence  admissible,  the  matters  alleged  to  have 
been  passed  upon  in  the  former  action  must  be  such  as 
might  legitimatelv  have  been  given  in  evidence  under  the 
issue  joined  in  that  action.  Li  Sintenisk  vs.  Lucas,  1  Esp. 
Sep.  43,  Lord  Eenyon  lays  it  down  that  to  make  a  record 
evidence  to  conclude  any  matter,  it  should  appear  that  the 
matter  was  in  issue,  which  should  appear  from  the  record 
itself;  nor  should  evidence  be  admitted  that  under  such  a 
record  any  particular  matter  came  in  issue.  And  in  Manny 
vs.  Harris,  2  Johns.  24,  Spencer,  J.,  quotes  Lord  Kenyon 
approvingly,  and  says,  in  effect,  iliat  unless  the  issue  in  the 
former  action  embraced  the  consideration  of  the  present 
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cause  of  action,  evidence  ought  not  to  be  received  .that  the 
jury  did  decide  upon  it. 

There  is  some  conflict  upon  the  question  whether  parol 
evidence  can  ever  be  resorted  to  for  tne  purpose  of  showing 
what  matters,  tvitkin  the  issues,  were  not  submitted  to  a  jmy 
in  a  former  action.  But  none  as  to  the  inadmissibilify  of 
such  evidence  to  prove  that  matters  outside  of  the  issues 
were  submitted  and  passed  upon.  In  Maryland  a  seiroff 
to  be  available  as  such  must  always  be  pleaded  or  filed  in 
bar.  {Burch  vs.  State,  4  'Gill.  &  Johns.  444;  Langston  m 
Maitlandy  11  Id.  286.)  And  this  is  undoubtedly  the  mle 
wherever  the  system  of  practice  and  pleading  is  similar  to 
that  which  prevails  in  that  State. 

The  record  would  not  in  all  cases  necessarily  disclose 
what  had  been  proved  and  passed  upon  under  a  plea  of  the 
general  issue,  in  the  former  action  for  the  recovery  of  the 
value  of  services,  the  defendant  under  his  plea  of  the  general 
issue  without  pleading  set-off  might  have  shown  that  the 
services  were  improperiy  rendered  or  were  of  less  than  the 
alleged  value,  or  that  the  defendant  supported  and  main- 
tained the  plaintiff  and  his  family  while  the  services  were 
being  rendered,  with  a  view  to  the  reduction  of  damages. 
{CarrolVs  Admr's.  vs.  Quynn,  13  Md.  379.)  If  in  a  sub- 
sequent action  between  the  same  parties  it  became  material 
to  show  that  any  of  these  matters  had  been  passed  upon  in 
a  former  action,  parol  evidence  would  be  admissible  to 
establish  the  fact,  simply  because  those  were  matters  which 
might  be  shown  under  the  general  issue.  But  matters  which 
must  be  specially  pleaded  like  set-off,  cannot  be  shown  by 
parol  evidence  to  have  been  introduced  and  passed  upon  in 
an  action  in  which  they. were  not  specially  pleaded. 

It  is  nevertheless  an  established  fact  in  this  case  that  tiie 
matters  which  are  set  up  in  the  defendant's  counter-ckim 
were  introduced  on  the  former  trial,  and  passed  upon  by  the 
jury.  The  Court  below  has  so  found,  and  there  was 
evidence  before  it  to  support  that  finding.  The  presump- 
tion that  a  Court  of  general  jurisdiction  like  that  of  the 
Baltimore  City  Court,  would  not  allow  matter  to  be  intro- 
duced in  evidence  and  submitted  to  the  jury  which  was  not 
admissible  under  tlie  pleadings,  must  prevail  over  mj 
doubt  which  we  may  entertain  upon  the  point.  It  is  in- 
credible that  the  plaintiff's  counsel  would  have  permitted 
such  matter  to  be  introduced  without  objection,  if  it  had 
been  inadmissible  under  the  law  of  Maryland. 

The  plaintiff  in  the  former  action  filed  a  declaration  in 
the  following  form: 
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"Declaration,  Baltimore  City,  to  wit: 

''Joseph  H.  Meredith  by  George  G.  Hooper,  his  attorney, 
sues  the  Santa  Clara  Mining  Association  of  ^Baltimore,  a  body 
corporate  dnly  incorporated  under  the  laws  of  Maryland. 

"  1st.  For  money  payable  by  the  defendant  to  the  plaintiff 
for  goods  bargained  and  sold  by  the  plaintiff  to  the  de- 
fendant. 

**  2d.  And  for  work  done  and  material  provided  by  the 
plaintiff  for  the  defendant  at  its  request. 

"  3d.  And  for  money  lent  by  the  plaintiff  to  the  defendant. 

'*  4th.  And  for  money  paid  by  the  plaintiff  for  the  defendant 
at  its  request.  ■ 

"  5th.  And  for  money  received  by  the  defendant  for  the  use 
of  the  plaintiff. 

''  6th.  And  for  money  found  to  be  due  from  thd  defendant 
to  the  plaintiff  on  account  stated  between  them. 

*'  And  the  plaintiff  claims  $20,000." 

"ACCOUNT. 

''Santa  Clara  Mining  Association  of  Baltimore,  Dr.,  to 
Joseph  H.  Meredith : 

"For  services  rendered  during  1870,  1871,  1872,  1873  and 
1874  in  obtaining  patent,  negotiating  loan  in  London,  and 
various  duties  in  California,  Baltimore,  Philadelphia  and 
New  York. 

'•  Gold $10,000  00 

"Credited  by: 
"October  7, 1874,  cash  received  on  ac- 
count of  ditto,  gold 1,836  18 

"Balance  due,  gold  $  9,164 82" 

To  which  the  defendant  pleaded  as  follows: 

"And  the  said  Santa  Clara  Mining  Association  of  Balti- 
more, the  defendant  in  this  action  by  J.  D.  Hambleton,  its 
attorney,  says: 

"  That  it  never  was  indebted  as  alleged.    And  for  a  second 
plea,  savs :  That  it  did  not  promise  as  alleged.     And  for  a 
third  plea,  says:  That  the  alleged  cause  of  action  did  not  . 
accrue  within  three  years  before  this  suit." 

Prior  to  1834  a  defendant  might  in  England  under  a  plea 
of  non-dsaumpsit,  gave  in  evidence  matters  which  showed 
that  at  the  time  of  the  commencement  of  the  suit  the  plaintiff 
had  no  subsisting  cause  of  action. 

In  Breiman  vs.  Egar^  4  Taunt.  164,  Mansfield,  C.  J.,  says: 
"It  is  an  extraordinary  thing  that  nil  debet  expresses  the 
sense  of  the  general  issue  in  assumpsit^  much  better  than  vum- 
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assumpM.  For  in  non^iasumpsU,  may  be  given  in  evidence 
a  release,  or  payment,  or  anything  which  shows  that  there 
was  no  cause  of  action  at  the  time  of  the  action  brought;  al- 
though the  form  of  the  issue  is  that  the  defendant  did  not 
undertake,  whereas  the  truth  may  be  that  he  has  undertaken 
and  has  performed.*'  That  the  same  rule  prevailed  in  this 
country  until  changed  in  most  of  the  States  by  statutes  is 
suflSciently  evident.  In  Young  vs.  Black,  7  Oranch,  565,  the 
Court,  Story,  J.,  delivering  the  opinion,  says:  "  It  has  been 
long  since  established  that  under  non-assumpsit  the  defend- 
ant may  give  in  evidence  anything  which  shows  that  no  debt 
was  due  at  the  time  when  the  action  was  commenced,  whether 
it  arise  from  an  inherent  defect  in  the  original  promise,  or 
a  subsequent  discharge  and  satisfaction."  In  Ferry  vs.  Aaron, 
1  Johns.  129,  Kent,  C.  J.,  savs:  "And  generally,  whatever 
will  constitute  a  good  plea  in  bar  may  be  given  in  evidence 
under  non-assumpsit.'^ 

The  cases  in  which  it  was  held  under  the  former  system  of 
pleading  which  prevailed  in  this  country  that  anything  which 
showed  that  the  plaintiff  at  the  time  of  the  commencement 
of  his  action  had  no  subsisting  cause  of  action,  might  be 
taken  advantage  of  under  the  general  issue,  are  numerous. 
(WiU  vs.  Ogdm,  13  Johns.  56;  Mlson  vs.  Weston,  7  Cow.  278; 
SiU  vs.  Bood,  15  Johns.  230;  Ih/t  vs.  Montague,  14  Mass. 
282;  Manchester  Iron  Co.  vs.  Smeeting,  10  Wend.  163;  SJieets 
vs.  Baldwin,  12  Ohio,  120.) 

In  Young  vs.  BummeU,  2  Hill,  478,  Bronson,  J.,  for  the 
Court,  says:  "  Although  in  point  of  form  the  plea  of  non- 
assumpsit  puts  nothing  in  issue  but  the  making  of  the  prom- 
ise, it  has  been  long  settled  that  nearly  every  defense  id  acl- 
missible  under  that  plea  which  shows  that  there  was  not  a 
subsisting  cause  of  action  at  the  time  the  suit  was  brought. 
Tender  and  set-off,  which  must  be  specially  pleaded,  are  not 
exceptions  to  the  rule,  because  those  defenses  admit  a  good 
cause  of  action." 

It  is  unnecessary  to  cite  any  more  authorities  upon  the 
point  that  the  defendant  might,  under  the  system  of  pleading 
which  prevails  in  Maryland,  have  introduced  in  evidence 
under  the  plea  of  non-assumpsit  anything  which  would  show 
that  at  the  time  of  the  commencement  of  his  action  the 
plaintiff  had  no  subsisting  cause  of  action.  But  the  plea  of 
non-assumpsit  was  preceded  by  a  plea  that  the  defendant 
''never  was  indebted  as  alleged,''  and  that,  under  the  rule 
above  commented  on,  as  Lord  Mansfield  says  in  Brennan  vs. 
E^ar,  supra,  "expresses  the  sense  of  the  general  issue  in 
assumpsit  much  better  thao  non-assumpsit. " 
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The  rules  of  pleading  in  Maryland,  so  far  as  we  are  ad- 
vised, are  the  same  that  they  were  when  the  rule  to  which 
we  hare  alluded  generally  prevailed.  If  we  treat  the  "ac- 
count'^ filed  by  the  plaintiff  with  his  declaration  as  a  bill  of 
{particulars,  it  appears  that  his  claim  was  for  services  per- 
ormed  for  the  defendant.  That  being  so,  might  not  the  de- 
fendant under  either  the  plea  of  nunquam  indebitatus  or  of 
nan-asmitnpsU  have  introduced  evidence  to  show  that  at  the 
time  of  the  commencement  of  that  action  the  plaintiff  had  in 
his  hands  money  which  he  had  received  for  the  use  of  the 
defendant  while  in  its  employment  and  as  its  agent,  suffi- 
cient, or  more  than  sufficient,  to  compensate  him  lor  said 
services? 

We  are  not  prepared  to  say  that  under  the  rules  of  pleading 
which  prevailed  in  Marylai^d  at  that  time,  it  could  not.  And 
it  necessarily  follows  that  until  convinced  that  it  could  not, 
we  cannot  in  view  of  the  established  fact  that  it  did  intro- 
duce such  evidence,  reverse  the  judgment  and  order  of  the 
Court  below. 

Judgment  and  order  affirmed. 

We  concur:    Thornton,  J.,  Myrick,  J. 


Dbpabtment  No.  1. 


[Filed  December  8,  1880.] 
No.  6337. 

S.  P.  TAYLOR,  Respondent, 

vs. 

THE  NORTH  PACIFIC  COAST  RAILROAD  COMPANY, 

Appellant. 

COTKNANT   TO    CONBTBUOT  IlOAD  AMD  BuiLD   FlMCE — MSABXTBS    OF    DaXAOBS 

FOB  Bbbach.  Where  the  owner  of  land  granted  a  right  of  way  over 
it  to  a  raibroad,  the  latter  covenanting  to  build  a  certain  wagon  road 
in  lien  of  one  destroyed  by  the  railroad,  and  fence  both  sides  of  the 
right  of  way  with  a  substantial  picket  fence,  and  the  railroad  failed 
to  construct  the  road  or  build  the  fence:  Held,  in  an  action  by  the 
owner  against  the  company  for  breach  of  covenant  that  the  estimated 
cost  of  constructing  the  road  and  building  the  fence  was  the  proper 
measure  of  damages. 

Appeal  from  the  District  Court  of  the  Twenty-Second 
Judicial  District,  Marin  County. 

E.  B.  Mahon  and  W.  H,  L.  Bamea^  for  appellant, 
if.  WtOdTiSy  for  respondent. 
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Boss,  J.,  delivered  the  opinion  of  the  Conrt: 

The  plaintiff,  bein^  the  owner  of  a  tract  of  land  in  Marin 
County,  panted  to  me  defendant  the  right  of  way  thereover 
for  its  railroad — the  latter  covenanting,  among  otner  things, 
to  build  for  the  plaintiff  a  certain  wagon  road  in  lieu  of  one 
destroyed  by  the  railroad,  and  also  to  fence  both  sides  of  the 
right  of  way  with  a  good  and  substantial  picket  fence,  and 
thereafter  to  maintain  such  fence. 

Defendant  failed  to  construct  the  road  or  build  the  fence, 
hence  this  action  to  recover  for  the  breach  of  the  covenant. 
In  the  Court  below  the  plaintiff  was  permitted  to  prove  and 
recover  the  estimated,  cost  of  constructing  the  road  and 
building  the  fence. 

Was  this  the  proper  measure  of  damages,  is  the  question 
mainlv  argued  tor  the  ap]pellant,  and  the  only  point  made  on 
itsbenalf  that  we  deem  it  necessary  to  notice.  It  is  said 
that  inasmuch  as  the  plaintiff^  has  not  built  the  road  nor  the 
fence,  he  has  suffered  no  actual  damt^e,  and  that,  therefore, 
he  is  only  entitled  to  recover  nomin^  damages.  We  do  not 
think  this  position  sound.  As  well  might  it  be  contended 
that  if  A  contracts  to  build  a  house  for  fi,  and  is  paid  for  it» 
and  then  fails  to  keep  his  agreement,  B  can  recover  only 
nominal  damages  until  he  has  himself  built  the  house  he 
paid  A  to  build.  In  the  case  in  hand  the  plaintiff  ^nted 
to  the  defendant  a  right  of  way  through  his  property,  m  con- 
sideration of  which  defendant  a^eed,  among  other  things, 
to  construct  the  road  and  fence  m  question.  The  building 
of  the  road  and  fence  was  a  part  of  the  consideration  for  the 
grant. 

The  defendant  chose  to  stipulate  for  the  payment  of  the 
consideration  in  this  way,  and  we  cannot  see  why  it  is  not 
as  much  bound  to  penorm  its  agreement  as  if  it  had 
stipulated  to  pay  in  anything  else.  Suppose,  for  instance, 
it  nad  agreed  to  deliver  to  plaintiff,  as  a  part  of  the  consid- 
eration for  the  right  of  way,  a  thousand-dollar  United 
States  fournper-cent  bond,  and  then  refused  to  keep  the 
covenant.  Would  any  one  doubt  that  the  plaintiff  could 
maintain  an  action  for  its  breach  and  recover,  as  the 
measure  of  damage,  the  value  of  the  bond?  We  see  no 
difference  in  principle  between  the  case  supposed  and  the 
present  one.  Here  the  a^eement  was  to  build  a  certain 
road  and  a  certain  fence.  Failing  to  build  them,  we  think 
defendant  should  be  made  to  pay  what  it  would  reasonably 
cost  to  construct  them.  These  views  will  be  found  sup- 
ported by  the  following  authorities:  Laiatati  vs.  FUchbnrg 
Ji.  R.  Co.,  8  Cush.  230;  St,  Louis  L  and  C.  B.  R.  Co.  vs. 
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Lartoriy  72  HI.  118;  L,  C*  arid  S.  Railway  Co.  vs.    Wray. 
52  Ind.  578. 

It  is,  said  by  counsel  for  appellant  that  the  case  of  Beach 
vs.  CVatn,  2  N.  T.  97,  is  the  other  way.  Asgaming  that  to 
be  so,  the  case  does  not  seem  to  harmonize  with  me  much 
later  one,  in  the  same  Court,  of  Chamberlain  vs.  Farker^  45 
N.  Y.  572-3.  That  was  an  action  to  recover  damages  for  the 
breach  of  a  covenant  to  put  down  an  oil  well.  The  plaintiffs 
there  had  conveyed  to  the  defendant  by  an  instrument  in 
writing,  all  of  their  interest  in  certain  described  premises, 
retaining  only  a  right  of  entry,  on  breach  of  condition 
subsequent.  By  the  conveyance  the  defendant  became 
bound  to  sink  a  well  on  the  premises,  which  agreement  he 
failed    to    keep,   and   thereupon    became    liable;    and  the 

auestion  was,  what  was  the  proper  measure  of  damages  in 
le  case?  Th^  Judge,  before  whom  the  case  was  tried, 
held  that  this  was  the  amount  it  would  cost  to  sink  a  well  on 
the  premises  to  the  stipulated  depth.  The  Court  of  Appeals, 
after  stating  some  general  rules  upon  the  subject  of  damages, 
and  instancing  certain  cases  in  which  it  could  be  readily 
seen  that  actual  pecuniary  loss  had  been  sustained  in  con- 
8eq[uence  of  the  default  of  the  defendant,  said:  "  But  there 
may  be  loss  in  a  legal  sense,  sustained  by  the  plaintiff  from 
the  breach  of  a  contract  by  the  other  party,  although  it 
could  be  seen  that  performance  would  not  have  benefited, 
but  might  have  injured  him.  If  the  owner  of  land  employs 
and  pays  another  to  perform  a  certain  act  upon  it,  or  to  erect 
a  certain  structure,  it  would  be  no  defense  to  an  action  by 
the  employer  for  a  breach  of  the  contract  to  show  that  the 
act  to  be  done,  or  the  erection  to  be  made,  would  injure  the 
land  or  impair  its  value.  The  owner  would  be  entitled  to 
recover  the  value  of  the  work  and  labor  which  the  defendant 
was  to  perform,  although  the  thing  to  be  produced  had  no 
marketable  value.  A  man  may  do  what  he  will  with  his  own, 
having  due  regard  to  the  right  of  others,  and  if  he  chooses 
to  erect  a  monument  to  his  caprice  or  folly  on  his  premises, 
and  employs  and  pays  another  to  do  it,  it  does  not  lie  with 
a  defendant  who  has  been  so  employed  and  paid  for  build- 
ing it,  to  say  that  his  own  performance  would  not  be 
beneficial  to  the  plaintiff."  Expressing  these  general  views 
upon  the  subject,  the  Court,  in  Chamberlain  vs.  Parker^ 
proceeded  to  hold,  in  view  of  the  fojcta  of  that  case,  that  the 

Slaintiffis  could  not  have  been  damaged,  by  the  defendant's 
efault,  to  the  extent  of  the  cost  of  digging  the  well,  and 
was  entitled  to  nominal  damages  only.  Th^  loss  or  gain, 
said  the  Court,  in  sinking  a  well   would    be    wholly  the 
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defendant's.  He  was  not  paid  for  digging  a  well  for  the 
plaintiff  on  his  premises.  The  well,  when  di^,  would  be 
upon  the  land  of  the  defendant,  and  its  product  would  be 
his. 

The  reasoning  of  the  Court  in  Chamberlain  vs.  Pcarher  ifl 
certainly  not  in  conflict  with,  but  on  the  contrary,  also  lends 
support  to  the  views  we  entertain. 

Judgment  and  order  affirmed. 

We  concur:  McEinstry,  J.,  McEee,  J. 


Depabtment  No.  2. 


[Filed  December  7, 1880.] 

No.  7442. 

GEORGE  SHUGGABT,  Appellant, 
vs. 
FANEUIL  HALL  INSURANCE  COMPANY,  Rbsposdeht. 

Stipulation  to  Abide  Result  or  Appeal  nr  anothbb  Action,  ^fhen  it 
was  Btipnlated  that  the  decision  of  the  Sapreme  Gourt  in  a  case  should 
be  the  same  as  in  another  case  of  like  nature,  with  certain  provisos, 
and  the  judgment  in  the  other  case  had  been  reversed  and  caase  re- 
manded: Ueld,  the  conditions  of  the  provisos  not  existing,  that  the 
judgment  should  be  reversed  and  cause  remanded. 

Appeal  from  the  District  Court  of  the  Tenth  Judioial  Difl- 
trict,  Colusa  County. 

W,  S.  Goodfdlow,  for  appellant. 
Hart  dk  Bndgford,  for  respondent. 

By  the  Court: 

It  having  been  heretofore  stipulated  by  the  parties  to  this 
cause  that  the  decision  of  this  Court  in  Shuggart  V3.  Zy- 
coming  Fire  Insurance  Company  shall  be  the  decision  in  tmfl 
action,  with  like  effect  as  if  rendered  herein;  and  that  a  like 
order  and  disposition  of  this  cause  shall  be  made  herein 
(with  certain  provisos,  the  conditions  of  which  do  not  exist); 
and  this  Court  having,  on  the  twenty-fifth  of  Au^^nst,  1880, 
filed  its  opinion  and  rendered  its  judgment  in  said  case  of 
Shv^gart  vs.  Lycoming  Fire  Insurance  Compomyy  reTenang 
tiie  judgment  of  the  Court  below,  and  remanding  the  cause, 
it  is  ordered  that  the  judgment  of  the  Court  below  in  this 
cause  be  and  the  same  is  reversed,  and  the  cause  remanded* 
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Depabtment  No.  1. 


[Filed  Decembcir  10, 1880.] 

No.  6790. 

Estate  of  ISAAC  C.  WOOTEN,  Deceased.    STEPHEN 

C.  WOOTEN,  Appellant, 

vs. 

SABAH  A.  ADAMS,  Kespondent. 

Plxadings  on  Pktition  fob  Rktocation  of  AD1CINISTBA.TIOK.  A  petition,  by 
a  person  claiming  a  prior  right  to  administer  on  an  estate,  for  the  re- 
moval of  the  acting  administrator  and  appointment  in  his  place,  is  in 
the  nature  of  a  complaint;  the  grounds  of  opposition  thereto  on  the 
part  of 'the  administrator  are  in  the  nature  of  an  answer;  there  is  no 
need  of  any  replication  to  such  answer;  and  there  is  no  error  in 
denying  a  motion  for  judgment  on  the  pleadings  by  the  administrator 
based  upon  the  claim  that  the  grounds  of  opposition  are  not  denied. 

FniDiKas  NEXD  KOT  GoTSB  Immatebial  Issue.  Where  a  petition  for  revoca- 
tion of  letters  of  administration  by  a  person  claiming  to  be  entitled  to 
letters  by  a  prior  right,  went  further  and  alleged  waste  by  the  acting 
administrator,  who  in  his  ground  of  opposition  denied  such  waste: 
Held,  that  the  real  question  involved  was  the  prior  right  of  petitioner; 
that  the  question  of.  waste  was  immaterial;  and  that  therefore  there 
.  was  no  necessity  for  a  finding  on  the  subject  of  waste. 

If  ho  Tbstzmont  ob  Pbesumption  on  Affibmative  of  Issue,  Tbstimont  on 
Negative  PbopbbiiT  Ruled  Out.  Where  a  petition  for  revocation  of 
letters  of  administration,  by  a  person  claiming  to  be  entitled  to  letters 
by  a  prior  right,  went  further  and  alleged  waste  by  the  acting  admin-  . 
istrator,  who  in  his  grounds  of  opposition  denied  the  same;  and  on 
the  hearing  the  petitioner  offered  proof  of  waste:  Held,  that  testi- 
mony on  the  part  of  the  administrator  to  show  that  he  had  not  com- 
mitted waste  was  unnecessary,  and  that  it  was  no  error  to  reject  an 
offer  of  such  testimony. 

Sight  of  Administbation — Ouabdian  of  Infant  Child  Pbiob  to  Bbothbb. 
A  guardian  of  an  infant  orphan  child  who  is  heir  at  law  of  a  deceased 
father,  has  a  right  to  administer  on  the  deceased  father's  estate  prior 
to  that  of  a  brother  of  deceased;  and  such  prior  right,  if  not  waived, 
may  be  asserted  at  any  time  against  such  brother,  or  anv  one  who  has 
obtained  a  grant  of  letters  by  virtue  of  a  secondary  right. 

Appeal  from  the  Probate  Court  of  Stanislaus  County. 

C.  B.  Fitsspatrick,  for  appellant. 

T.  A,  CaldtoeU  and  W.  0.  Minor,  for  respondent. 

McEee,  J. 9  delivered  the  opinion  of  the  Court: 

On  the  third  day  of  July,  1871,  Issac  M.  Wooten,  a  resi- 
dent of  Stanislaus  county,  died  intestate  in  that  county, 
leaving  an  estate  therein.     There  survived  him,  as  heirs  to 
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his  estate,  a  widow  and  one  child,  Hiram  Wooteu;  and  also 
two  brothers,  one  of  the  whole  blood  and  another  of  the  half 
blood — all  residents  of  the  county.  Letters  of  adnoiinistra- 
tion  of  his  estate  were  granted  to  the  widow,  who  afterwards 
married  and  subsequently  died.  On  the  twelfth  day  of  April, 
1879,  Stephen  C.  Wooten,  the  brother  of  the  half  blood, 
was,  by  consent  of  the  brother  of  the  whole  blood,  appointed 
administrator  de  bonis  nmi  of  the  estate.  He  qualified  and 
continued  to  act  in  that  capacity  until  the  eighteenth  day  of 
August,  1879,  when  the  Probate  Court  of  the  county  revoked 
his  letters  of  administration,  and  panted  letters  to  Sarah  A. 
Adams,  the  guardian  of  Hiram  Wooten,  the  minor  child  of 
the  deceased. 

After  the  order  of  revocation,  a  motion  was  made  for  a  new 
trial,  which  was  denied;  and  from  the  order  denying  a  new 
trial  and  the  order  of  revocation  the  administrator  de  bonis 
non  appeals,  and  assigns  as  error  that  on  the  trial  of  the 
issues  made  by  the  pleadings,  in  the  proceedings  against 
him,  the  Court  below  erred:  1.  In  denying  a  motion  made 
by  him  for  judgment  on  the  pleadings.  2.  In  failing  to  find 
upon  issues  made  by  the  pleadings.  3.  In  ordering  a  revo- 
cation on  his  letters  of  administration. 

The  proceedings,  for  the  revocation  of  the  letters  granting 
to  the  administrator  de  bonis  non,  were .  commenced  oy  peti- 
tion filed  by  Sarah  A.  Adams  as  guardian  of  the  minor  child 
of  the  deceased. 

Upon  being  served  with  citation,  the  administrator  ap- 

E eared,  and  assuming  the  position  of  a  contestant,  filed  what 
e  called  objections,  or  grounds  of  opposition,  to  the  peti- 
tion. .  TVhen  the  matter  came  on  for  hearing,  upon  a  day  fixed 
for  that  purpose,  the  petitioner  had  not  made  or  filed  any 
demurrer  or  answer  to  these  objections,  and  the  administo- 
tor  moved  for  judgment  upon  the  pleadings,  but  this  motion 
was  denied. 

In  support  of  his  right  to  judgment  for  want  of  a  demurrer 
or  answer,  he  relies  upon  Fitzgibbons  vs.  Calvert,  39  Cal.  261; 
Felch  vs.  Beaudrv,  49  Id.  443;  Gay  vs.  Winter,  34  Id.  160; 
and  Sections  1312  to  1318  of  the  Code  of  Civil  Procedure.. 
These  sections  relate  to  proceedings  in  Probate  Courts ^*id 
contests  against  the  probate  of  wills."  When  apetitioJ^/^ 
filed  for  probate  of  a  will,  and  any  one  interested  in, the 
estate  appears  to  contest  it,  he  is  required,  by  the  jjrovisi^?^ 
of  Section  1312  to  file  written  grounds  of  opposition  to  w^® 
probate  and  serve  a  copy  of  them  on  the  petitioner  and  other 
persons  interested  in  the  estate,  who  must  demur  or  answ^^ 
to  them,  as  provided  in  civil  actions.     In  such  a  proceeding 
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the  position  of  the  petitioner  and  the  person  who  opposes 
the  probate  of  the  will  is  different  from  that  of  parties  to  an 
ordinary  civil  action — the  contestant  is  the  plaintiff  and  the 
petitioner  is  the  defendant.  (Section  1312,  C.  C.  P.)  But 
the  proceeding  in  hand  is  not  of  that  character.  The  peti- 
tion was  in  the  nature  of  a  complaint  in  an  action  in  which 
the  petitioner  alleged  affirmatively  her  right,  as  guardian  of 
the  minor  child  of  the  intestate,  to  letters  of  administration, 
against  one  who  had  been  formerly  appointed  administrator; 
and  the  administrator  being  served  with  process  issued  upon 
the  petition,  had  to  appear  and  deny  or  avoid  the  allegations 
of  the  petition.  In  such  a  proceeding  the  petitioner  is  the 
plaintiff  and  the  administrator  is  defendant.  (Section  1716, 
C.  C.  P.)  The  grounds  of  opposition  to  the  petition  which 
were  filed  by  the  administrator  were,  therefore,  nothing  more 
than  an  answer,  to  which  no  replication  was  required  to  be 
made. 

There  is  no  doubt  if  a  pleading,  which  is  necessary  to  be 
answered,  is  sufficient  in  itself,  and  is  not  answQred  at  all, 
or,  if  an  answer  to  it  is  filed,  which  admits,  or  does  not  deny 
its  material  allegations,  that  a  party  is  entitled  to^  judgment 
upon  it.  (Fitzgibbons  vs.  Calvert;  Fetch  vs.  Beavdry;  Gay  vs. 
Whiten^  supra.)  But  the  proceeding  in  hand  was  regulated 
by  the  provisions  of  Article  II  of  the  Code  of  Civil  Proced- 
ure, which  was  made  applicable  to  proceedings  in  the  Pro- 
bate Court,  except  where  otherwise  provided.  (Sec.  1713,  C. 
C.  P.)  And  according  to  these  provisions  of  the  Code,  the 
only  pleadings  allowed  on  the  part  of  the  defendant  are : 
1.  The  demurrer  to  the  complaint;  2.  An  answer;  and  the 
onjy  pleading  allowed  on  the  part  of  the  plaintiff  to  an 
answer  is  a  demurrer  (Section  422,  C.  C.  P.),  unless  the  an- 
swer contains  a  cross-complaint.  As  no  answer  was  required 
to  the  ''grounds  of  opposition"  filed  as  an  answer  to  the 
petition,  the  Court  did  not  err  in  denying  the  defendant's 
motion  for  judgment. 

There  was  an  allegation  in  the  petition  that  the  adminis- 
trator was  consuming  and  frittering  away  the  estate  in  idle 
and  needless  litigation.  This  the  defendant  denied.  The 
plaintiff  offered  no  testimony  in  support  of  the  allegation; 
and  the  defendant  offered  to  prove  certain  facts  for  the  pur- 

gose  of  showing  that  the  allegation  was  not  true;  but  the 
ourt  rejected  the  offer,  and  the  defendant  now  claims 
that  the  Uourt  erred  in  so  ruling,  and  in  not  finding  on  the 
fact. 

But  it  was  not  error  to  reject  an  offer  of  testimony  by  the 
defendant  upon  an  allegation  in  the  complaint  which  was 


758  The  Pacific  Coast  Law  Journal. 

denied  by  the  answer,  but  to  prove  which  the  plaintiff  had 
offered  no  testimony  whatever.  Such  an  allegation  of  fact, 
unsustained  by  any  testimony,  is  not  true  in-law,  and  proof 
that  it  is  not,  is  wholly  unnecessary,  and  if  offered  may  be 
rejected;  for  a  Court  is  not  bound,  if  there  is  no  evidence  at 
all  given  in  support  of  the  affirmative  of  an  issue,  to  hear 
evidence  in  support  of  the  negative.  But  the  alleged  fact 
was  not  of  itself  material  to  the  rights  of  the  plaintiff  in  the 
proceeding;  for  if,  by  virtue  of  the  rights  which  she«claimed, 
and  her  fitness  for  the  office,  she  was  entitled  to  a  revocation  of 
the  letters  of  administration  which  had  been  granted  to  the 
defendant,  and  to  a  grant  of  letters  to  herself,  her  cause  of 
action  was  complete,  even  if  the  defendant  had  not  been 
guilty  of  mal-administration.  Being  an  imma^terial  fact,  un- 
sustained by  any  proof  on  the  part  of  the  plaintiff,  it  was 
unnecessary  to  find  it,  although  it  was  alleged  on  the  one 
hand  and  denied  on  the  other. 

But  the  principal  question  on  the  merits  was  the  right 
of  the  p^itioner  to  have  the  letters  of  administration  <fe 
bonis  lion  revoked,  and  to  have  herself  appointed  adminis- 
tratrix. 

First  of  all,  the  widow  was  entitled  to  administer  upon  her 
husband's  estate;  next,  the  guardian  of  the  minor  child;  and 
after  him,  there  being  no  father  or  mother,  the  brothers. 
The  widow  had  died.  The  child,  being  under  age,  was  not 
competent  to  serve,  and  at  the  time  of  the  appointment  of 
the  defendant,  it  does  not  appear  that  the  child  had  any 
guardian;  but  whether  he  had  or  not,  as  a  guardian  failed  to 
appear  and  assert  his  right  to  letters  of  administration  upon 
the  estate,  the  Court  rightfully  granted  letters  to  the  defend- 
ant; but  he  held  the  same  subject  thereafter  to  the  assertion, 
of  the  prior  right  in  the  guardian  of  the  child. 

A  prior  right  to  letters  of  administration  on  an  estate  may 
be  asserted  at  any  time  against  one  who  has  obtained  a  ^ant 
of  letters  by  virtue  of  a  secondary  right.  (Sections  1383, 1386, 
C.  C.  P.)  The  assertion  of  such  a  right  is  expressly  provided 
for  by  Sections  1383, 1384  and  1385  of  the  Code  of  Civil  Pro- 
cedure; and  if  the  right  is  established,  and  the  applicant  is 
found  to  be  competent,  the  letters  of  the  former  administra- 
tor must  be  revoked,  and  a  grant  of  letters  of  administration 
made  to  the  applicant  (Section  1385,  C.  C.  P.),  unless  he 
has  waived  her  right  and  consented  to  the  former  appointment. 
(Estate  o/Keene,  July  session,  1880.) 

The  Court  below  has  found  all  the  facts  necessary  to 
entitle  the  plaintiff  to  administer  upon  the  estate,  and  to  a 
revocation  of  the  letters  of  administration,  formerly  granted 
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to  the  defend^nti  and  we  see  no  error  in  the  record  which 
preiadices  the  defendant. 

Order  affirmed. 

We  concur:  McKinstry,  J.,  Ross,  J. 


Depabtment  No.  2. 


[Filed  December  13,  1880.] 

No.  7164. 

MATTHEW  KELLER,  Respondent, 

vs. 

CARRIE  S.  LEWIS  et  al.,  Appellants. 

BiUi  ov  Exceptions  uust  bb  Gebtzfied  as  Allowkd  before  FiiiiMO.  Where 
a  bill  o!  exceptions  appeared  in  a  transcript  on  appeal  without  anj 
certificate  of  settlement  or  allowance  ;  and  after  a  motion  was  insti- 
tuted in  the  Appellate  Court  to  strike  it  out,  appellant  produced  a 
certificate  of  the  Judge  of  the  Court  below,  dated  after  the  motion 
was  made,  to  the  effect  that  the  bill  had  been  presented  to  him  and 
settled  and  allowed  at  the  proper  time:  Ileidf  that  the  law  (Code  of 
Civil  Procedure,  Sec.  650)  required  a  bill  of  exceptions  to  be  certified 
as  allowed  before  filing,  and  that,  in  default  thereof,  the  motion  to 
strike  out  must  be  allowed. 

BXMimTUB  FBOU  SUPBXME^  CoUBT  WITH    InSTBUCTIONS   TO   RSNDEB  FaBTIO- 

uiiAB  Judgment— Law  or  the  Case.  When  the  Supreme  Court 
reversed  a  judgment,  and  remanded  the  cause  with  direction.^  to  the 
Court  below  to  render  a  particular  decree  in  accordance  with  the  views 
expressed  in  the  opinion:  Heldy  that  the  Court  below  had  no  discre- 
tion left  to  open  the  case  anew,  but  simply  to  obey  the  decision  and 
instructions  of  the  Supreme  Court,  which  had  become  the  law  of  the 
case. 
QiTXSTioN  or  Damages  on  Appeal.  Where  an  appeal  was  taken  from  a  judg- 
ment rendered  in  accordance  with  a  previous  decision  of  the  Supreme 
Court,  directing  it  to  be  entered;  but  it  did  not  appear  that  such  ap- 
peal was  taken  for  delay,  however  mistaken  appellant  may  have  been 
as  to  the  effect  of  the  previous  decision :  Held,  that  an  application  for 
damages  on  appeal  should  be  denied. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judi- 
cial District,  Los  Angeles  County. 

OtasaeU,  Chapman  &  Smith,  for  appellants. 
Thorn  &  Stephe7i8,  for  respondent. 

Mybick,  J.,  delivered  the  opinion  of  the  Court: 

The  complaint  of  plaintiff  alleged  that  on  the  twenty-fifth 
of  March,  1872,  plaintiff  was  seized  in  fee  of  certain  de- 
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scribed  premises,  and  on  that  day  made  a  contract  wiiih 
defendant,  C.  S.  Lewis,  for  the  sale  and  conveyance  to  her 
of  said  premises  for  $35,000,  one-third  payable  in  cash  and 
the  balance  on  June  6,  1872;  that  the  &rBt  installment  was 
paid,  but  defendant  failed  to  pay  the  balance;  that  said  de- 
fendant took  possession  of  tne  premises,  and  afterwards 
abandoned  the  land  arid  contract,  and  plaintiff  prayed  judg- 
ment of  forfeiture  of  the  contract;  that  plaintiff's  title  be 
quieted  against  it,  and  that  defendants  be  debarred  from 
asserting  any  claim  to  the  land  or  money  paid. 

The  answer  denied  that  defendant  ever  acquired  posses- 
sion, but  admitted  that  she  partly  acquired  possession, 
and  was  prevented  from  acquiring  exclusive  possession  bj 
the  presence  of  adverse  claimants;  alleged  willingness  to 
complete  the  contract,  but  that  she  was  prevented  by  the 
adverse  claims;  set  up  matters  for  the  purpose  of  defeating 
plaintiff's  action,  and  to  entitle  defendants  either  to  rescind 
or  to  insist  on  the  contract,  at  their  option,  and  the 
defendants  filed  a  cross -complaint  alleging  the  same 
matters. 

The  Court  below,  after  hearing  the  case,  filed  findings  and 
rendered  judgment  for  plaintiff  as  prayed  for  in  his  complaint. 
Defendants  moved  for  a  new  trial,  which  was  denied,  and 
they  appealed.  On  such  appeal,  this  Court,  in  its  opinion, 
(see  opinion  filed  July  16,  1878)  held  that  "the  decree  of 
the  District  Court,  should  have  fixed  a  day  within  which  the 
defendants  should  pay  the  balance  due  upon  the  contract, 
and  costs,  etc.,  or  be  forever  foreclosed  of  all  right  or  inter- 
est in  the  lands  or  a  conveyance  thereof,"  and  this  Court  at 
the  foot  of  said  opinion  made  the  following  order:  "Judg- 
ment and  order  reversed  and  cause  remanded,  with  directions 
to  the  Court  below  to  render  a  decree  in  accordance  with  the 
views  herein  expressed." 

Upon  the  going  down  of  the  remittitur  the  Court  below 
made  and  entered  its  order  and  decree  March  21,  1879,  re- 
citing the  matters  of  the  hearing,  findings,  decree,  appeal, 
and  the  judgment  of  this  Court  and  remittitur,  and  adjudged 
and  decreed  in  accordance  with  the  decision  and  judgment  of 
the  Supreme  Court,  that  within  sixty  days  from  that  day, 
that  is  to  say  on  or  before  May  19,  1879,  the  defendants  pay 
to  plaintiff  tne  balance  due  on  the  contract,  to  wit,  $23,333.33 
and  interest  from  March  25,  1872,  to  date  of  payment,  at  the 
rate  of  ten  per  ceiit.  per  annum,  and  $122.75,  plaintiff's  costs, 
or  in  case  of  failure  of  such  payment,  it  was  adjudged  and 
decreed  that  defendants,  from  and  after  said  nineteenth 
of  May,    1879,  be  forever  barred  and    foreclosed   of  all 
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ri^ht  or  interest  in  the  land  and  the  moneys  paid  under 
said  contract.  It  was  farther  adjudged  that  defendants 
take  nothing  by  reason  of  their  cross-complaint.  The 
present  appeal  was  taken  by  defendants  from  the  judgment 
of  March  M,  1879. 

Two  bills  of  exceptions  appear  in  the  transcript,  but  it 
does  not  appear  therefrom  that  either  was  settled,  or  allowed 
by  tiie  Judge.  At  the  argument  in  this  Court,  October  22, 
lo80,  the  appellants  produced  the  certificate  of  the  Judge, 
dated  on  that  day,  to  the  effect  that  the  first  bill  of  exceptions 
was  presented  to  him  at  the  time  of  the  ruling  therein  refer- 
red to,  and  was  then  settled  and  allo\ved  by  him;  but  this 
certificate  does  not  aid  the  appellants.  Section  650,  C.  C.  P., 
requires  that  the  bill  be  certifaed  as  allowed  before  filing.  In 
this  case  the  bills  had  been  filed,  the  appeal  taken,  the  argu- 
ment on  the  appeal  commenced,  and  the  motion  to  strike  out 
the  bills  made,  before  a  certificate  that  the  bill  had  been 
a] lowed  was  produced.  The  motion  to  strike  out  the  bills 
must  be  granted. 

Notwithstanding  the  granting  of  the  motion  to  strike  out, 
we  will  add  that  we  haye  examined  the  case  as  attempted  to 
be  presented  by  the  bill  of  exceptions,  and  find  therein  no 
cause  for  interfering  with  the  judgment  of  the  Court  below. 
The  defendants  seem  to  haye  been  of  opinion  that  when  this 
Court  had,  on  the  former  appeal,  reyersed  the  judgment  of 
tiie  Court  below,  giying  the  reasons  therefor,  and  directed 
that  Court  to  render  a  decree  in  accordance  with  the  yiews 
expressed,  they  were  entitled  to  frame  new  issues  by  filing 
a  supplemental  cross-complaint  and  answer,  and  haye  a  new 
trial.  The  Court  below  refused  to  permit  the  supplemental 
cross-complaint  and  answer  to  be  filed,  and  denied  a  new 
trial  for  the  reason  that  ^Hhe  Court  had  no  discretion  left  to 
open  the  case  anew,  but  simply  to  obey  the  decision  of  the 
Supreme  Court."  We  fully  agree  with  the  Court  below 
in  that  yiew.  The  opinion  of  this  Court,  and  its  direction 
that  the  Court  below  rendered  judgment  in  accordance  with 
the  yiews  therein  expressed,  became  and  is  the  law  of  this 
case;  and  the  Court  below  had  but  to  follow  the  direction 
thus  giyen. 

We  are  asked  to  award  damages  on  this  appeal.  We  can- 
not say  that  the  appeal  was  taken  for  dday,  ho weyer  mistaken 
the  appellants  may  haye  been  as  to  the  effect  of  the  former 
decision.     We  therefore  deny  the  application. 

Judgment  affirmed. 

We  concur:  Sharpstein,  J.,  McKinstry,  J. 
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In  Bank. 


[Filed  December  15,  1880.] 
No.  7405. 

OMNIBUS  EAILROAD  COMPANY,  Appellant, 

vs. 
ALEXANDEB  E.  BALDWIN  et  al.,  Bespondbnts. 

MoMTooMSBT  Aybnctb  Act — Seotion  17,  GsANTiNa  SpBciAii  Pbiyilsoi  to 
Gbbtain  Stseet  Kailboajm,  Void.  Section  17  of  the  Montgomeiy 
Act  of  April  1,  1872,  attempted  to  exempt  two  specially  named  street 
railroads  from  conditions  imposed  upon  street  railroads  in  general  by 
the  general  street  railroad  Act  of  March  29,  1870,  afterwards  sub- 
stantially adopted  into  the  Civil  Code;  it  therefore  attempted  to  pre- 
vent the  uniform  operation  of  the  general  law,  and  was  consequently 
unconstitutional  and  void . 

Bight  of  Hailboad  Gokfant  with  Fbamchisb  to  Bbmotb  Tbagk  or  Binr 
BOAD  CoMPANT  WITHOUT  Fbanghibk.  Where  a  street  railroad  com- 
pany without  authority  of  law  laid  down  a  track  upon  a  certain  street, 
and  subsequently  another  company  obtained  a  legal  franchise  to  lay 
down  a  track  on  the  same  street:  Sdd,  that  the  second  company 
had  a  right  to  remove  the  track  of  the  first  company. 

Weum  Two  Stbxbt  Hailboao  Companies  May  Use  Same  Stbbet.  Where, 
under  the  general  street  railroad  law,  as  contained  in  Section  499  of 
the  Civil  Code,  the  Supervisors  of  San  Francisco  granted  to  a  railroad 
company  a  right  of  way  for  a  track  on  a  certain  street,  and  afterwards 
granted  to  another  company  a  right  of  way  on  the  same  street  for  a 
distance  of  more  than  five  blocks,  and  without  providing  that  the  lat- 
ter should  pay  an  equal  portion  of  the  cost  of  the  track  used  by  both: 
Held,  that  the  grant  by  the  second  company,  not  being  restricted  as 
provided  by  the  Code,  was  unauthorized  and  void. 

Stbbet  BahiBoad  Conbtbuction — Question  op  Fobpeitube — ^What  ib  "Com- 
MENCiNo  WoBK  Within  One  Yeab?"  Where  the  general  street  rail- 
road law  required  that  work  upon  a  road  should  be  commenced  within 
one  year  after  the. granting  of  the  franchise,  and  that  there  should  be 
a  f  oHelture  in  case  work  was  not  so  commenced  and  completed  within 
three  years,  but  without  specifying  how  much  or  what  work  should 
constitute  a  commencement;  and  it  appeared  in  reference  to  a  c^ain 
road  that  some  work,  though  inconsiderable,  had  been  done,  and  there 
was  a.  finding  based  thereon  that  work  had  been  commenced  within  a 
.  year:  Held,  on  appeal,  that  there  was  no  forfeiture  for  failure  to 
commence  in  time. 

Appeal  from  the  Superior  Court  of  the  City  and  Connly 
of  San  Francisco,  Department  No.  2. 

Lloyd,  Newlands  &  Wood,  for  appellant. 
Jarboe  dt  Harrison,  for  respondents. 

Shabpstein,  J.,  delivered  the  following  opinion: 
If  we  do  not  mistake  the  theory  of  the  plaintiff's  counsel, 
it  is  that  the  plaintiff  obtained  the  right  to  lay  its  tracks  upon 
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Montgomery  Avenue  before  the  defendants  obtained  a  simi- 
lar right,  and  that,  qui  prior  eat  tempore,  potior  est  jure. 

If  the  rale  which  is  invoked  on  behalf  of  the  plaintiff  can 
be  made  applicable  to  this  case,  it  certainly  devolves  upon 
the  plaintiff  to  bring  its  case  within  the  rule — L  e.,  to  show 
that  it  acquired  its  right  before  the  defendants  did  theirs. 
And  if  the  seventeenth  section  of  the  Act  of  April  1,  1872, 
be  constitutional,  there  can  be  no  doubt  as  to  the  priority  of 
the  respective  claims  of  these  parties.  The  defendants  ac- 
quired no  shadow  of  right  to  lay  their  tracks  upon  any  pub- 
lic street  prior  to  1878.  By  the  seventeenth  section  of  the 
Act  of  1872,  the  Legislature  attempted  to  authorize  the 
plaintiff  and  the  North  Beach  and  Mission  Bailroad  Com{)any 
to  lay  horse  railroad  tracks  upon  certain  designated  portions 
of  said  avenue.  At  that  time  the  Act  of  March  29, 1870,  was 
in  force,  which  provided,  among  other  things,  that  "the 
Trustees,  City  Council  or  Supervisors  of  all  incorporated 
cities  or  towns,  or  the  Supervisors  of  any  city  or  county 
within  the  limits  of  such  cities  or  towns,  and  the  Boards  of 
Supervisors  of  the  various  counties  outside  of  such  cities  or 
towns,  shall  have  the  right  to  grant  to  any  person  or  corpo- 
ration the  right  to  lay  down  and  maintain,  for  a  term  not  ex- 
ceeding twenty-five  years,  an  iron  railway  track  or  tracks 
upon  any  streets  or  avenues  or  public  highways  in  said  cities 
or  towns,  or  in  said  counties  outside  of  said  cities  or  towns, 
and  to  run  cars  thereon,  to  be  propelled  by  horses  (or  other- 
wise, as  hereinafter  provided),  and  to  carry  passengers  or 
freight  thereon." 

With  a  slight  change  in  its  phraseology,  this  provision  was 
adopted  into  the  Code,  and  is  now  in  force.  We  do  'not 
doubt  that  it  falls  within  the  definition  of  "  a  law  of  a  gen- 
eral nature,"  and  tha't  as  such  it  must  have,  under  our  Con- 
stitution, ''a  uniform  operation."  Both  the  late  and  the 
present  Constitution  declare  that  '*all  laws  of  a  general  na- 
ture shall  have  a  uniform  operation."  By  excepting  any 
particular  persons  or  corporations  from  the  operation  of  any 
such  law,  the  uniformity  thereof  is  at  once  destroyed.  And 
Section  17  of  the  Act  of  1872,  if  constitutional,  does  exempt 
the  two  corporations  named  in  it  from  conditions  upon  which 
only  can  any  other  individual  or  corporation  acquire  a  simi- 
lar right.  It,  therefore,  necessarily  follows  that  if  the  Act 
which  prescribes  how  and  in  what  manner  individuals  or  cor- 
porations generally  may  acquire  a  right  to  lay  street  railroad 
tracks  upon  public  streets  be  a  law  "  of  a  general  nature," 
the  Act  which  attempts  to  exempt  any  particular  corporation 
or  corporations  from  its  operation  prevents  the  uniform  op- 
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eration  of  a  law  *'of  a  general  nature,"  and  therefore  must 
be  held  to  be  void. 

And  if  Yoid,  the  plaintiff  laid  its  tracks  upon  Montgomery 
Avenue  without  any  authority  or  license  so  to  do.  It  is  not 
the  case  of  a  corporation  doing  an  act  which  it  had  a  right 
to  do  upon  a  certain  condition  which  it  omitted  to  fulfill.  In 
such  a  case,  it  might  well  be  held  that  the  question  wheilier 
the  condition  had  been  complied  with  could  alone  be  raised 
by  the  granting  power. 

In  R.  R.  Co.  vs.  Leavenioarth,  1  Dillon  C.  C.  393,  Dillon, 
0.  J.,  denied  an  application  for  an  injunction  to  restrain  the 
city  authorities  from  tearing  up  and  removing  railroad  tracb 
which  had  been  laid  upon  a  public  street  upon  conditions 
specified  in  the  grant  to  lay  them  there,  which  had  not  been 
complied  with. 

But  if  the  Act  of  1872  be  void,  the  plaintiff  had  no  right 
to  lay  its  tracks  upon  Montgomery  Avenue  upon  any  condi- 
tion. The  question  is  not  whether  it  has  forfeited  any  risht 
so  to  do.  It  never  had  any  such  right,  and  could  not  forfeit 
a  right  which  it  never  had.  The  defendants  acquired  the 
right  under  the  general  law  to  lay  their  tracks  upon  a  street 
which  the  plaintiff  occupied  without  any  authority  so  to  do. 
Have  the  defendants  the  right  to  remove  an  unauthorized 
obstruction  or  impediment  to  the  prosecution  of  their  work? 
Does  the  fact  that  such  obstruction  or  impediment  consists 
of  tracks  laid  down  by  other  corporations  without  license  or 
authority  affect  the  question  of  tne  defendants'  rights  in  the 
premises  ?  We  are  unable  to  perceive,  under  the  circum- 
stances, that  the  plaintiff's  right  of  property  in  its  railroad 
tracks  is  auj  more  sacred  than  it  would  be  in  lumber  and 
iron  which  it  might  have  placed  upon  the  street,  in  any  other 
form.  Its  right  of  property  would  bie  sacred  in  either  event, 
but  the  right  to  remove  it  as  an  obstruction  would  not  de- 
pend upon  the  form  in  which  it  was  placed  upon  the  street. 
If  it  was  placed  there  without  authority,  upon  what  ground 
can  an  injunction  be  asked  to  prevent  its  removal  ?  That 
writ  is  granted  to  protect  people  in  their  rights,  and  not  to 
enable  them  to  perpetuate  a  wrong.  We  are,  therefore,  of 
the  opinion  that  if  the  defendants  were  the  first  to  acquire 
the  right  to  construct  a  railroad  upon  Montgomery  Avenue, 
they  have  a  right  to  remove  any  unauthorized  obstruction  or 
impediment  to  the  prosecution  of  their  work,  including  rail- 
road tracks,  which  have  been  laid  there  without  authority. 
In  all  the  cases  which  have  been  brought  to  our  attention, 
the  tracks  which  it  was  sought  to  have  protected  from  the 
use  of  other  than  the  corporations  which  laid  them,  had  been 
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laid  in  the  streets  bj  authority  which  was  not  questioned. 
The  distinction  between  those  cases  and  this  is  to  our  minds 
an  all-important  one. 

In  San  Francisco  vs.  Spring '  VaMey  Water  Works,  48  Cal. 
493,  this  Court  was  divided  upon  the  question  whether  a 
grant  by  a  special  Act  to  a  private  corporation  of  an  ease- 
ment over  a  public  street  not  common  to  the  public  at  large 
would  not  be  repugnant  to  that  clause  of  the  Constitution 
which  provides  that ''corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  special  Act."  The 
question  whether  certain  corporations  could  be  exempted 
by  special  Act  from  the  operation  of  a  general  law  applica- 
ble to  all  persons  and  corporations  was  not  discussed  m  that 
case,  although  Mr.  Justice  McKinstry  said  that  ''  the  Legis- 
lature could  neither  confer  a  benefit  nor  impose  an  obliga- 
tion on  the  Spring  Valley  Water  Works  not  conferred  or 
imposed  on  all  water  companies  by  the  general  law,'^ 
Whether  or  not  the  seventeenth  section  of  the  Act  of  1872 
is  in  contravention  of  the  clause  of  the  Constitution  dis- 
cussed in  that  case  may  still  be  a  moot  point,  and  we  do 
not  base  our  decision  of  this  case  upon  that  clause;  and  yet 
it  is  sufficiently  apparent  to  us  that  the  clause  discussed  in 
that  case,  like  the  one  upon  which  we  base  this  decision, 
was  adopted  for  the  purpose  of  preventing  partial  legisla- 
tion, such  as  is  attempted  by  the  seventeenth  section  of  the 
Act  of  1872.  Under  the  Act  of  1870  it  was  undoubtedly 
competent  for  the  municipal  authorities  to  grant  rights 
of  way  upon  reasonable  conditions.  (Railway  Company  vs. 
Mayor y  etc,,  of  Baltimore,  21  Md.  93;  Railroad  Company  vs. 
Leavenioorth,  1  Dillon  C.  C.  Rep.  393.)  And  the  Civil  Code 
expressly  confers  that  power  upon  such  authorities.  (C.  C, 
Section  497.)  By  the  seventeenth  section  of  the  Act  of 
1872  an  attempt  is  made  to  deprive  the  City  and  County  of 
San  Francisco  of  the  right  to  impose  any  conditions  upon 
the  corporations  named  in  said  Act.  It  discriminates  in 
favor  of  said  corporations,  and  against  said  city  and  county. 

It  is  suggested,  however,  that  the  right  subsequently 
granted  to  the  plaintiff  by  the  Board  of  Supervisors,  coupled 
with  the  fact  of  actual   occupation   under  it,   entitles   the 

Elaintiff  to  the  protection  which  it  seeks  in  this  case.  The 
kw  by  virtue  of  which  these  ^ants  were  made  must  be  our 
sole  guide  in  determining  this  question.  Under  that  law 
the  defendants  were  granted  a  right  of  way  on  Montgomery 
Avenue,  from  its  intersection  with  Montgomery  Street  to 
Union  Street,  and  the  plaintiff  was  subsequently  granted  a 
right  of  way  over  the  same  avenue  from  Montgomery  Street 
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to  Powell  Street.  If  these  grants  are  valid,  two  railroad 
corporations  are  entitled  to  use  the  same  street  for  a  dis- 
tance of  more  than  five  blocks;  and  that,  too,  without  £acfa 
?ajing  an  equal  portion  for  ■  the  construction  of  the  track, 
'he  law  provides  that  '*  two  corporations  may  be  permitted 
to  use  the  same  street,  each  pacing  an  equal  portion  for  the 
construction  of  the  track;  but  m  no  case  must  two  railroad 
corporations  occupy  and  use  the  same  street  or  track  for  a 
distance  of  more  than  five  blocks."    (C.  C.,.  Section  499.) 

The  first  clause  of  this  section  clearly  means  that  a  right 
to  use  the  same  street  cannot  be  granted  to  more  than  two 
corporations  in  any  case;  and  if  granted  to  two,  it  must  be 
upon  the  condition  that  both  use  the  same  track,  and  that 
each  pay  an  equal  portion  of  the  cost  of  constructing  it. 
The  second  clause  contains  nothing  which  conflicts  with  this 
construction  of  the  first,  but  simply  adds  another  limitation, 
viz.:  That  **in  no  case  must  two  railroad  corporations 
occupy  and  use  the  same  street  or  track  for  a  distance  of 
more  than  five  blocks."  If  the  provision  of  the 'first  clause 
had  been  that  two  corporations  might  use  the  same  truck, 
each  paying  an  equal  portion  for  the  construction  of  it, 
there  might  be  some  difSculty  in  determining  what  it  meant; 
but  when  it  permits  them  to  use  the  same  street  on  that  con- 
dition, and  on  that  condition  only,  the  limitation  is  not  at 
all  qualified  in  that  respect  by  the  subsequent  clause,  which, 
as  before  remarked,  simply  adds  a  further  limitation,  which 
in  no  sense  can  be  regarded  as  inconsistent  with  that  con- 
tained in  the  preceding  clause;  and  it  may  well  be  doubted 
if  a  case  will  ever  arise  in  which  the  wisdom,  if  not  actual 
necessity,  of  some  such  limitation  upon  the  powers  of  the 
Board  of  Supervisors  in  respect  to  the  granting  of  these 
privileges  as  is  imposed  by  this  section  of  the  Coae  will  be 
more  forcibly  illustrated  than  it  is  in  this  case.  The  record 
before  us  discloses  the  fact  that  the  Board  has  granted  to 
three  corporations  the  right  of  way  over  the  same  portion  of 
a  public  street,  each  having  a  right  to  construct  a  double 
track  thereon.  This  might,  and  doubtless  would,  oftentimes 
result,  in  bringing  six  cars  abreast  upon  said  street,  which 
would,  for  the  time  being,  prevent  the  passage  of  all  other 
vehicles;  and  at  all  other  times  so  large  a  number  of  tracts 
with  cars  running  upon  them  would  interfere  unreasonably 
with  the  ordinary  use  of  the  street.  The  limitation  is  not 
only  in  the  Act,  but  very  properly  there;  and  we  are  not 
disposed,  even  if  we  had  the  power,  which  we  have  not,  to 
modify  it  in  the  slightest  degree. 

We  do  not  doubt  that  the  grant  made  by  the  Board  of  Su- 
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Jervisors  to  the  plaintiff  is  absolutely  void.     {People  vs.  Rich, 
Pacific  Coast  L.  J.  477.) 

That  the  Board  of  Supervisors  may,  if  it  sees  fit  so  to 
do,  grant  to  the  plaintiff  the  right  to  use  the  defendants' 
track  upon  the  terms  prescribed  by  law,  we  entertain  no 
doubt.   And  we  understand  that  the  defendants  concede  that. 

The  (question  whether  or  not  the  defendants  did  sufiicient 
work  within  one  year  after  obtaining  their  franchise  to  save 
it  from  forfeiture,  remains  to  be  considered.  If  they  did 
not,  it  is  claimed  upon  the  authority  of  The  0.  R.  R.  Co.  vs. 
The  0.  B.  and  F.  K  R.  R.  (7o.,.45  Cal.  365,  that  they  may 
be  enjoined  in  this  action  from  commencing  work  after  the 
expiration  of  that  period.  The  general  law  and  the  order  by 
which  the  franchise  was  granted  re(][uired  that  work  upon 
said  railroad  should  be  commenced  within  one  year  after  the 
passage  of  said  order,  but  how  much  work,  or  at  what  point, 
or  in  what  manner  it  should  be  done,  is  not  specified.  We 
find  in  the  transcript  an  admission  by  counsellor  the  plaint- 
ifiT  ''that  the  work  done  by  the  defendants  at  the  crossing 
of  Union  and  Jones  streets  was  done  within  one  year;  after 
the  tenth  day  of  October,  1878,  the  date  of  the  first  grant  to  de- 
fendants by  the  Board  of  Supervisors."  The  Court  below 
declares  in  its  decision,  which  is  incorporated  in  the  record 
before  us,  that,  "within  a  year  from  the  grant  of  the  fran- 
chise the  defendants  commenced  the  construction  of  their 
road."  Whether  they  did  or  did  not,  was  a  question  of  fact 
for  the  Court  below  to  determine,  and  there  being  evidence 
that  work  was  commenced  by  the  defendants  on  said  railroad 
within  one  year  after  the  granting  of  the  franchise,  we  cannot 
disturb  the  order  and  judgment  of  that  Court  on  the  ground 
tiiat  the  amount  of  work  was  insufficient,  because  me  law 
does  not  prescribe  how  much  shall  constitute  a  commence- 
ment. It  was  entirely  competent  for  the  Legislature  to  have 
defined  what  should  be  deemed  a  commencement  of  work. 
In  the  absence  of  any  such  legislative  definition  we  are  clearly 
of  the  opinion  that  the  amount  of  work  proved  to  have  been 
done  within  one  year  justified  a  finding  that  the  work  had 
been  commenced  on  said  railroad  within  that  period.  But 
the  law  does  not  declare  that  a  failure  to  comply  with  the 
provision  which  req^uires  work  to  be  commenced  within  one 
year,  works  a  forfeiture,  but  that  a  failure  to  comply  with 
that,  and  the  provision  which  requires  that  it  shall  be  com- 
pleted within  three  years,  works  a  forfeiture;  and  even  then 
it  is  optional  with  tne  authorities  granting  the  right  of  way 
whether  the  forfeiture  shall  be  total  or  partial,  in  view  of 
these  provisions  it  is  quite  clear,  we  think,  that  the  Court  in 
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its  proceedings  would  not  be  justified  in  holding  that  the 
rights  of  the  defendants  have  been  forfeited. 

Judgment  and  orders  appealed  from  affirmed. 

I  concur:    McKee,  J. 

CONCURRING   OPINION. 

I  concur  in  the  jud^ent,  upon  the  ground  first  discussed 
in  the  foregoing  opinion,  viz.,  as  to  the  invalidity  of  the  Act 
of  1872,  and  upon  the  ground  that  the  defendante  performed 
sufficient  work  to  prevent  their  rights  from  becoming  for- 
feited. I  do  not,  however,  concur  in  full  in  the  construction 
placed  by  my  associates  upon  Section  499  of  the  Civil  Code. 

Myrick,  J. 

CONCURRING   OPINION. 

I  concur:  Section  31  of  Article  IV  of  the  former  Consti- 
tution of  the  State  reads  •:  *'  Corporations  may  be  formed  un- 
der general  laws,  but  shall  not  be  created  by  special  Act,  ex- 
cept for  municipal  purposes.  All  general  laws  and  special 
Acts  passed  pursuant  to  this  section  may  be  altered  from  time 
to  time,  or  repealed."  This  section  has  been  judicially  con- 
strued by  the  Supreme  Court  of  the  State  in  The  City  and 
County  of  San  Francisco  vs.  The  Spring  Valley  Waier  Wbri»,48 
Cal.  493,  and  Waterloo  Turnpike  Uam][>any  vs.  Cole,  51  Cal.  381. 
By  reason  of  the  section  of  the  Constitution  above  recited,  the 
Legislature  of  California  had  no  power,  by  special  Act,  to 
confer  upon  a  corporation  formed,  or  to  be  formed,  under 
the  general  laws,  corporate  powers  not  acquired  by  all  like 
corporations  under  tne  general  laws.  I  do  not  propose  to 
fortify  the  reasoning  of  Mr.  Justice  Crockett  in  San  Fran- 
cisco vs.  Spring  Valley  Water  Works.  In  itself  eminentljr  sat- 
isfactory, it  accords  with  established  canons  of  constitutional 
and  statutoiy  construction.  My  purpose  is  simply  to  show 
that,  to  the  extent  above  intimated,  the  construction  of  the 

Erovision  of  the  Constitution   has    been  ** settled"  by  the 
ighest  tribunal  of  the  State. 

It  was  claimed  at  the  argument,  that  in  Cali/omia  State 
Telegraph  Company  vs.  Altxi  Telegraph  Company,  22  Cal.  393, 
it  had  been  held  that  Section  31  of  Article  IV,  of  the  former 
Constitution  did  not  prohibit  the  Legislature  from  conferring 
special  coiporate  rignts  and  powers,  by  special  Act,  upon  a 
corporation  formed  under  the  general  laws.  And,  in  con- 
nection with  the  alleged  doctrine  of  that  case,  our  attention 
has  been  strenuously  called  to  the  opinion  of  Mr.  Justice 
Sawyer,  of  the  Circuit  Court  of  the  united  States,  District 
of  California,  in  Southeini  Pacific  Railroad  Company  vs.  Oi'tow, 
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which  contains  a  somewhat  elaborate  review  of  the  two  cases 
in  the  Supreme  Court  of  the  State.  Surely  the  opinion  of 
the  Circuit  Judge  is  not  appealed  to  by  counsel  as  an 
authoritative  reversal  of  the  construction  given  by  the  Su- 

freme  Court  of  the  State  to  a  clause  of  our  own  Constitution. 
t  is  presumed  that  the  learned  Judge  who  presides  with  so 
much  ability  over  the  Circuit  Court  of  the  United  States, 
would  be  the  first  to  acknowledge  that  upon  such  a  question 
it  would  be  his  duty  to  follow  the  rule  as  settled  by  the  high- 
est State  tribunal.  The  learned  Judge  of  the  Circuit  Court 
deemed  himself  at  liberty  to  adopt  his  independent  view  in 
respect  to  the  proper  interpretation  of  the  section  of  the 
State  Constitution,  in  the  absence,  as  he  conceived  it,  of 
any  settled  construction  by  the  Supreme  Court  of  the  State. 
He  held  that  the  provision  of  the  State  Constitution  above 
quoted  did  not  prohibit  a  special  Act  conferring  special  cor- 
porate powers  on  a  corporation  already  organized  under  the 
general  laws — notwithstanding  the  Supreme  Court  of  the 
State  in  San  Francisco  vs.  Spring  VaUey  Water  Works  had 
decided  that  the  prohibition  operated  to  that  extent.  He 
believed  the  question  not  to  be  settled  in  the  Sirpreme  Court 
of  the  State,  because  two  of  the  Justices  of  the  State  Court-^ 
then  composed  of  three  Justices — ^had  expressed  an  opinion 
(in  California  State  Telegraph  Company  vs.  Alia  Telegraph 
Company)  that  the  constitutional  prohibition  did  not  attach; 
while,  in  San  Francisco  vs.  Spring  Valley  Water  Works,  of  a 
Court  of  Jive  Justices,  one  was  disqualified  and  one  dissented. 
By  the  simple  process  of  transferring  the  dissenting  Judge 
from  the  Court  of  Jive  Judges  to  the  Court  of  three  (a  task 
rendered  easier  by  the  circumstance  that  both  Courts  had 
gone  out  of  existence,  although  with  an  interval  of  some  fif- 
teen years  between  their  extinction),  the  learned  Justice  of 
the  Circuit  Court  of  the  United  States  succeeded  in  arraying 
three  State  Judges  in  favor  of  one  construction  of  a  provision 
of  the  State  Constitution  against  three  in  favor  of  another 
construction  of  the  same  provision. 

Adopting  this  arithmetical  standard,  there  would  be  no 
difficulty — as  is  kindly  suggested — for  the  present  Court, 
composed  of  seven  Judges,  to  disregard  the  concurrent  judg- 
ments of  its  predecessors,  since  seven  or  even  ^  is  a  greater 
number  than  would  constitute  a  majority  of  both  the  former 
Courts,  could  they  be  resuscitated  and  combined. 

K  the  learned  Judge  of  the  Circuit  Court  of  the 
United  States  was  correct  in  his  understanding  of  the 
effect  of  the  decision  in  Ccdifomia  State  Telegraph  Co,, 
vs.    AUa   Telegraph  Co.,  and  oan^  Francisco  vs.  S.  V.    W. 
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Works,  they  would  simply  constitute  an  instance  in  which 
the  Supreme  Court  of  the  State  had  decided  a  question 
one  way  upon  one  occasion  and  another  way  upon  another 
occasion — ^a  discordance  not  without  precedent  even  in  the 
courts  of  the  United  States.  But  without  commenting  on 
the  somewhat  unusual,  and  perhaps  in  eyery  respect  not  al- 
together satisfactory,  mode  of  arriying  at  the  weight  to  be 
accorded  judicial  decisions — ^which  consists  in  an  enumera- 
tion of  the  Judges  (for  and  against)  of  two  courts  differenti; 
organized,  and  the  conyenient  transfer  of  a  Judge  from  one 
to  the  other — ^the  learned  Justice  of  the  Circuit  Court  of  the 
United  States  was  mistaken  in  his/act8. 

In  Ccdi/m-nia  State  Telegraph  Company  ys.  AUa  Tdegraph 
Company  two  important  questions  were  presented.  The  first 
was  the  yalidity  of  the  Act  of  May  3,  lo52,  which  purported 
to  grant  to  Messrs.  Allen  and  Burnham  the  exclusiye  ri^ht 
and  priyilege  of  building  and  operating  a  telegraph  line 
between  San  Francisco  and  Marysyille.  Tne  second  question 
was  whether  the  plaintiff,  a  corporation  formed  under  the 
general  laws,  could  take  by  assignment  the  rights  and 
priyileges  granted  to  Allen  and  Burnham  by  the  special  Act. 
Of  the  three  Judges  then  composing  the  Supreme  Court  of 
the  State,  one  (Mr.  Justice  Norton)  took  no  part  in  the  decis- 
ion. The  other  two  (Cope,  C.  J.,  and  Crocker,  J.)  concur- 
red in  the  opinion  that  the  proyision  of  the  Constitution 
aboye  quoted  (which,  by  its  terms,  applies  only  to  corpora- 
tions)  did  not  prohibit  the  Legislature  from  granting  by 
special  Act,  franchises  to  individuals.  But  as  to  the  question 
whether  the  Legislature,  under  the  former  Constitution,  had 
power  to  grant  exclusiye  priyileges  to  a  corporation, 
California  Stale  Tdearaph  Company  ys.  AUa  Tdegraph  Com- 
pany cannot  properly  oe  cited  as  authority.  True,  Mr. 
Justice  Crocker,  m  support  of  his  argument  that  the  assi^- 
ment  of  the  franchise  from  the  indiyiduals  to  the  corporation 
was  yalid,  did  say  that  there  was  nothing  in  the  language  of 
the  Constitution  which  prohibited  the  Legislature  irom 
directly  granting  to  a  corporation  already  in  existence,  and 
created  under  general  laws,  special  priyileges,  in  the  nature 
of  a  franchise,  by  special  Act.  But  to  this  proposition  Chief 
Justice  Cope  did  not  assent,  but,  on  the  contrary,  declined 
to  express  any  opinion  in  respect  to  it.  He  said:  **Afl  to 
the  power  of  the  Legislature  to  erant  the  franchise  in  ques- 
tion I  haye  no  doubt;  and  as  to  tne  capacity  of  the  corpora- 
tion to  purchase,  tJie  defendayvt  is  not  the  party  to  dbjed*  If 
the  corporation  in  making  the  purchase  has  acquired  property 
which,  under  the  law  of  its  incorporation,  it  had  no  power  to 
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acquire,  all  that  can  be  said  is  that  it  has  exceeded  its  powers 
and  may  be  deprived  of  the  property  by  a  judgment  of 
forfeiture.  The  qtiestion  is  one  tahicn  (lie  State  alone  can  raise.^' 
It  is  plainly  a  mistake,  therefore,  to  assume  that  the  Court 
decided  in  Califomia  State  Telegraph  Company  vs.  AUa  Tele- 
graph Company  that  the  Legislature  had  power,  by  special 
act,  to  corner  upon  a  corporation,  formed  under  the  general 
laws,  corporate  powers  and  privileges  not  acquired  by  other 
corporations  formed  under  tne  same  general  laws. 

It  is  equfdly  a  mistake  to  say  that  all  the  Judges  who  took 
part  in  oan  Jbrandsco  vs.  Spring  Valley  Water  Works  (48  Cal. 
493),  did  not  agree  that  the  Legislature  had  no  such  power. 
There  is  no  dispute  that  three  of  the  Justices  reached  that 
conclusion.  Mr.  Justice  Rhodes  dissented  from  the  judg- 
ment, upon  the  ground  that  a  grant  of  the  right  to  lay  dotvn 
loater  pipes,  etc.,  in  the  streets  was  not  a  ^ant  of  corporaJte 
power.  But  on  the  question  as  to  the  legislative  power  to 
grant,  speciaUv,  peculiar  corporate  powers  to  a  corporation 
already  formed,  or  to  be  formed,  under  the  general  laws,  Mr. 
Justice  Bhodes  said:  "The  proposition  that  Section  31  of 
Article  lY  of  the  Constitution  prohibits-  the  passage  of 
special  acts  granting  corporate  powers  to  corporations,  other 
than  those  created  for  municipal  purposes;  that  this  inhibi- 
tion extends  as  well  to  a  special  act  conferring  a  particular 
corporate  power,  as  to  an  act  providing  for  tne  entire 
oi^anization  of  a  particular  corporation  is,  in  my  judgment, 
fnllv  sustained  by  the  opinion  of  Mr.  Justice  Crockett." 

Thus  we  see  that  in  CaWomia  State  Telegraph  Company  vs. 
AUa  Telegraph  Company  the  Court  did  not  decide  that  the 
Legislature  had  power  under  the  Constitution,  by  special 
Act,  to  grant  special  corporate  powers  and  privileges  to  a 
corporation  formed  under  the  general  laws,  and  that  in  San 
Francisco  vs.  Spring  Valley  Water  Works  the  Court  did  decide 
to  the  contrary.  It  further  appears  (adopting  for  the  nonce 
the  method  by  enumeration)  that  of  six  Judges  of  the  Su- 
preme Court  who  took  part  in  the  decisions  referred  to,  one 
only  (Mr.  Justice  Crocker)  expressed  the  opinion  that  such 
a  special  Act  was  not  prohibited  by  the  Constitution. 

It  has  been  doubted  whether  the  judgment  in  San  Fran^ 
Cisco  vs.  S^ng  Valley  Water  Works  determined  that  a  grant 
of  authority  to  lay  down  pipes,  etc.,  in  the  streets  was  a^ant 
of  corporate  power.  If  such  was  the  effect  of  that  judg- 
ment it  would  seem  that  it  is  decisive  of  the  question  here 
presented  in  respect  to  the  validity  of  the  seventeenth  Section 
of  the  Act  of  April  1, 1872  (Stats.  1871-2,  p.  922).  Even  as- 
suming that  San  Francisco  vs.  Spring  Valley  Water  Works  did 
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not  necessarily  determine  that  a  grant  *'  to  lay  down  pipes 
in  that  street  ^'  was  a  corporate  power,  I  am  of  opinion  tnat 
an  attempt  to  make  such  grant  to  a  corporation,  by  special 
Act;  would  come  within  the  inhibition  of  the  Constitution. 
A  special  use  of  a  public  street,  either  by  a  water  or  street- 
railroad  corporation,  is  inseparably  connected  with  corporate 
powers;  since  the  admitted  powers  of  the  corporation  can 
be  employed  only  through  and  by  means  of  such  special  use. 

A  special  Act  of  the  Legislature  which  should  confer  on  a 
particular  corporation — formed  under  a  general  law  which 
gives  to  municipalities  the  power  to  permit  railroad  corpor- 
ations to  lay  down  rails  in  flie  streets — the  eocdusive  right  to 
lay  down  rails  within  a  municipality,  would,  if  valid,  give  to 
the  particular  corporation  (to  the  exclusion  of  all  others),  the 
means  of  employing  corporate  powers  which  the  general  law 
attempts  to  confer  upon  all  railroad  corporations,  at  the  op- 
tion of  the  municipalities.  It  would  oe  difficult  to  show 
that  corporations  possess  any  power  which  they  are  pro- 
hibited from  bringing  into  action.  In  the  case  supposed, 
the  special  law  would  wholly  deprive  all  corporations,  ex- 
cept the  one  for  whose  benefit  it  was  passed,  of  the  right 
which  the  general  law  in  terms  confers  upon  them. 

The  same  result,  in  a  degree,  must  follow  a  special  law, 
which,  by  granting  the  privilege  of  laying  down  railway 
tracks  to  a  particular  corporation,  interferes  with  the  ac- 
quisition of  a  similar  privilege  by  other  like  corporations; 
as  when,  by  the  general  law,  tne  granting  of  the  privilege  is 
conferred  upon  the  municipalities.  That  such  must  be  the 
effect  of  the  special  provision  of  the  law  of  1872  is  suffi- 
ciently apparent  from  the  consideration  that  the  number  of 
tracks  which  may  be  laid  down  in  a  street  by  railroad  cor- 
porations is  necessarily  limited,  since  they  cannot  be  so  mul- 
tiplied as  to  obstruct  tne  use  of  a  street  by  the  public  at  large. 

The  Civil  Code  took  effect  Januarv  1,  1873.  Section  497 
of  that  Code,  as  it  stood  when  the  law  of  1872  which  pur- 

Sorts  to  give  the  right  to  plaintiff  to  lay  down  its  tracks  in 
[ontgomery  Avenue,  was  passed,  provided : 
'*  Authority  to  lay  railroad  tracks  through  the  streets  and 
public  highways  of  any  incorporated  city  or  town  may  be 
obtained,  for  a  term  of  years  not  exceeding  fifty,  from  the 
trustees,  council,  or  other  body  to  whom  is  intrusted  the 
government  of  the  city  or  town,  under  such  restrictions  and 
limitations,  and  upon  such  terms  and  parent  of  license 
tax,  as  the  city  or  town  authority  may  provide.  In  no  case 
must  permission  be  granted  to  propel  cars  upon  such  tracks 
otherwise  than  by  horses,  mules,  or  by  wire  ropes  running 
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tinder  the  streets  and  moved  by  stationary  steam  engines, 
unless  for  special  reasons,  as  hereinafter  provided." 

Section  lY  of  the  Act  of  April  1,  1872,  purports  to  grant 
to  plaintiff  and  also  to  the  "  North  Beach  and  Mission  KaU- 
road  Company"  the  right  to  lay  down  in  Montgomerv  Avenue 
.an  iron  railway,  with  single  or  double  track,  with  the  condi- 
tions only  that  the  railroads  shall  be  built  simultaneously 
with  the  pavinff  of  the  avenue,  the  **  tracks  "  paved  with  like 
material,  and  mat  onlv  one  double  track — to  be  paid  for  by 
both  corporations — shall  be  laid  between  Stockton  and 
Kearny  streets.  It  will  be  seen  that  the  conditions  accom- 
panying the  attempted  grant,  are,  in  falct,  different  from 
those  accompanying  the  grants  from  the  city  to  the  plaintiff 
and  defendants.  If  the  power  exists  in  the  JLegislature,  the 
special  law  may  provide  that  the  corporation  grantee  shall 
take  the  privilege  to  lay  down  tracks  m  a  street  uncondition- 
ally, free  from  any  of  the  restrictions  and  limitations,  and 
without  being  subjected  to  any  of  the  terms  which,  under 
the  general  law,  may  be  imposed  upon  corporations  asking 
the  same  privilege  from  the  municipality. 

Under  Section  497  the  permission  may  be  granted  to  in- 
dividuals as  well  as  to  corporations,  but  so  far  as  the  section 
relates  to  corporations  it  entered  into  and  constitutes  a  part 
of  the  general  law  concerning  the  formation  of  street  rail- 
road corporations.  It  follows  that'  Section  17  of  the  Act  of 
1872  is  repugnant  to  Section  31  of  Article  IV  of  the  Consti- 
tution. It  attempts  to  confer  upon  a  particular  corporation 
a  means  of  employing  its  corporate  powers  in  such  manner 
as  interferes  witji  the  rights  of  other  like  corporations  formed 
under  the  general  law. 

If  valid,  such  a  law,  in  effect,  "creates"  a  new  corpora- 
tion. The  corporation,  from  the  date  of  the  passage  of  the 
special  Act  coi^erring  special  privilege  is  not  in  respect  of 
its  privileges  the  corporation  formed  under  the  general  law. 

And  here  it  may  properly  be  remarked  that  the  whole  of 
the  section  of  the  Constitution  is  to  be  read  together. 

The  first  clause  of  the  first  sentence  of  the  section — *'  cor- 
porations may  be  formed  under  general  laws  " — is  as  impor- 
tant as  the  last  clause  of  the  same  sentence — *'  but  shall  not 
be  created  by  special  Act,"  etc.  Corporations  may  be 
formed  oniy  under  the  general  laws,  but  tney  are  not  formed, 
nor  created,  directly  by  the  general  laws.  The^  are  formed 
by  individuals  under  the  general  law,  and  when  in  a  particu- 
lar instance  the  corporate  character  is  assumed  it  is  assumed 
with  the  same  powers,  privileges  and  liabilities  as  are  pos- 
sessed by  and  imposed  upon  all  other  like  corporations 
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formed,  by  other  individaals,  under  the  same  general  lav. 
Corporations  formed  under  the  general  laws  do  not  exist 
anterior  to  the  acquisition  of  the  power  to  hold  property  or 
any  other  corporate  power.  They  come  into  existence  pano- 
plied. There  can  be  no  instance  of  the  formation  of  a  cor- 
poration under  a  general  law  which  differs  as  to  its  corporate 
powers,  or  its  liberty  to  employ  them,  from  other  corpora- 
tions formed  under  the  same  general  law;  and  there  can  be 
no  creation,  by  special  Act,  of  a  corporation  which  might  or 
might  not  have  been  formed  under  the  general  laws. 

I  am  also  convinced  that  the  special  enactment  purporting 
to  ^ant  to  plaintiff  and  another  corporation  the  privilege  of 
laying  tracks  on  Montgomery  Avenue  is  invalid  within  the 
doctrine  of  People  vs.  Lynch,  51  Oal.  16.  It  was  there  said: 
''The  'cities  and  villages'  required  to  be  created  by  our 
Constitution  are  cities  and  incorporated  villages  with  franr 
chises.  *  *  *  From  the  very  nature  of  such  corporations, 
and  from  what  has  already  been  said  as  to  the  intent  of  the 
Constitution,  that  the  legislative  body  of  a  ciif  shall  exercise 
choice  and  judgment  with  reference  to  expediency  of  action 
in  matters  appropriately  confided  to  their  care,  it  would 
seem  to  follow  that  the  Legislature  had  no  reserved  power 
to  set  aside  such  choice  or  judgment,  or  to  supersede  the 
employmeDt  thereof  in  a  particular  instance." 

1  further  believe,  with  Mr.  Justice  Sharpstein,  that  the 
section  of  the  Act  of  1872  conflicts  with  the  provision  of  the 
former  Constitution — "All  laws  of  a  general  nature  shall 
have  a  uniform  operation." 

I  agree  that  Section  499  of  the  Civil  Code  contains  a  limi- 
tation upon  the  authority  conferred  upon  incorporated  cities 
by  Section  497.  It  provides:  "Two  corporations  maybe 
permitted  to  use  the  same  street,  each  paying  an  equal  por- 
tion for  the  construction  of  the  truck;  but  in  no  case  must  two 
railroad  corporations  occupy  and  use  the  same  street  or 
track  for  a  distance  of  more  than  five  blocks."  This  either 
means  that  two  corporations  may  use  the  same  track  (single 
or  double)  for  a  distance  of  five  blocks,  or  that  two  may  use 
the  same  street  for  that  distance,  using  the  same  track,  on 
the  condition  that  each  pay  half  the  expense  of  its  construc- 
tion— in  case  there  is  not  room  for  laying  the  tracks  by  both. 

I  am  satisfied  it  means  the  first  of  these  two  things,  and 
that,  when  the  privilege  has  been  granted  by  the  Supervisors 
to  one  corporation,  a  second  corporation  can  only  ask  (at 
the  utmost)  the  privilege  of  using  the  tracks  laid  down  by 
the  corporation  which  has  first  acquired  the  right — on  pay- 
ing one-half  the  cost  of  construction.     Neither  corporation 
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has  any  right  in  the  street,  except  snoh  as  is  acquired  under 
and  in  accordance  with  the  law  of  the  land. 

McKinstry,  J. 

DISSENTING  OPINION. 

I  agree  that  the  plaintiff  acquired  no  rights  under  the  act 
of  the  Legislature  of  1872,  but  I  do  not  think  it  follows  from 
this  that  the  defendants  have  the  right  to  interfere  with  ^e 
track  of  the  plaintiff.  Section  502  of  the  Civil  Code,  whiph  was 
in  force  at  the  time  of  the  making  of  the  ^ant  under  which 
the  defendants  claim,  and  which  has  been  in  force  ever  since, 
is  as  follows:  "Work  to  construct  the  railroad  must  be 
commenced  within  one  year  from  the  date  of  the  ordinance 
granting  the  right  of  way  and  the  filing  of  articles  of  incor- 
poration, and  the  same  must  be  completed  within  three  years 
thereafter.  A  failure  to  comply  with  these  provisions  works 
a  forfeiture  of  the  right  of  way  as  well  as  of  the  f ranchise, 
unless  the  uncompleted  portion  is  abandoned  h^  the  corpor- 
ation with  the  consent  of  the  authorities  granting  the  right 
of  way — such  abandonment  and  consent  to  be  in  writing. 

Within  a  year  from  the  date  of  the  grant  to  the  defend- 
ants— that  is  to  say;  prior  to  October  10,  1879 — they  (de- 
fendants) dug  a  trench  at  the  comer  of  Jones  and  IJnion 
streets  about  thirty-two  feet  long,  about  two  feet  wide,  and 
from  two  to  three  feet  deep,  and  then  covered  it  over  with 
macadam.  Nothing  more  was  done  by  them  towards  build- 
ing their  road  until  Bie  latter  part  of  June,  1880,  shortiy  after 
which  time  this  action  was  commenced.  These  facts  clearly 
appear  from  the  record,  and  are  undisputed. 

1  am  of  the  opinion  that  the  defendants  forfeited  the  right 
of  way  granted  to  them  by  the  ordinance  of  October  9,  1878, 
by  failing  to  comply  with  the  provisions  of  the  statute  under 
which  the  grant  was  made.  When  the  Legislature  said  that 
the  work  must  be  commenced  within  one  year  from  the  date 
of  the  ordinance  granting  the  right  of  way,  and  must  be  com- 

Eleted  within  three  years  thereafter,  it  meant  that  there  must 
e  a  borui  Jlde  commencement  of  the  work  and  a  bona  fide 
prosecution  of  it,  with  reasonable  diligence,  to  complenon 
within  the  prescribed  time.  It  never  intended  that  a  sham 
commencement  should  answer  its  requirements.  The  trench 
dug  by  defendants  was  no  more  a  compliance  with  the  law 
than  would  have  been  the  removal  of  half  a  dozen  shovelfuls 
of  earth. 

The  statute  itself  having  declared  the  forfeiture,  there  was 
no  need  of  a  judicial  declaration.  (0.  jB.  jB.  Co.  vs.  0.  B,  & 
F.  (k  B.  B.  Co.,  45  Cal.  366.) 
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Having  forfeited  whatever  rights  they  acquired  under  iihe 
ordinance  of  November  9,  1878,  the  defendants  had  no  right 
to  interfere  with  the  street  or  with  the  plaintiffs  iracks. 

•Whether  the  nse  of  the  street  by  the  plaintiff  was  with  or 
without  license  is  no  concern  of  the  defendants.  (Market  St 
R.  Co.  vs.  Ceniral  B.  Co.,  61  Cal.  583.) 

I  therefore  respectfully  dissent  from  the  judgment. 

Boss,  J. 

mSSENTINa  OPINION. 

I  dissent.  Conceding  that  the  seventeenth  section  of  the 
Act  of  1872  is  void,  I  am,  nevertheless,  of  opinion  that  the 
track  of  the  plaintiff  corporation  as  laid  down,  was  lawfully 
in  place,  ana  that  it  could  not  be  removed  bv  defendant 
without  its  consent,  and  another  put  in  its  place  which  it 
would  be  allowed  by  defendants  to  use.  The  injunction  was 
improperly  dissolved.  The  order  of  the  Court  below  should 
be  reversed,  and  the  injunction  restored.        Thornton,  J. 

I  dissent:    Morrison,  C.  J. 


Supreme  Court  of  the  United  States. 


OcTOBEB  Term,  1880. 


THE  IVANHOE  MINING  COMPANY,  Plaintiff  in  Erbob, 

vs. 

THE  KEYSTONE  CONSOLIDATED   MINING 

COMPANY. 

School  Seotiokb  not  Intkkbbd  to  Goyjeb  Mdobbai.  Land.  The  grant  of 
the  sixteenth  and  thirty-sixth  sections  of  public  lands  to  the  State  of 
California  by  the  Act  of  March  3,  1853,  was  not  intended  to  cover 
mineral  lands,  bnt  snch  lands  were  excluded  from  that  grant,  as  they 
were  from  all  others,  by  the  settled  policy  of  the  General  QoYemment 
on  that  subject. 

Bbquibitbs  of  SKTriiXM knt  on  School  Lands.  The  settlement  required  bj 
the  seventh  section  of  the  Act  of  1853,  which  defeats  tbe  grant  of 
those  sections  for  school  pnrposes,  need  not  be  precisely  the  same, 
either  in  regard  to  the  acts  to  be  done  or  the  character  of  the  settler, 
as  is  required  under  the  general  pre-emption  law  of  1841.  The  set- 
tlement on  the  school  lands  under  the  Act  of  1853  is  goTemed  I7 
that  Act. 

Settlemknt  on  School  Lands  at  Timk  of  Subyst.  Wheneyer  there  ex- 
ists, at  the  time  the  government  survey  is  made  of  such  a  section,  a 
settlement,  by  dwelling-house  or  cultivation,  on  any  portion  of  said 
section,  on  which  some  one  is  residing  and  asserting  claim  to  it,  the 
title  of  the  State  to  that  portion  does  not  vest,  but  the  alternatira 
right  to  other  land  as  indemnity  does.  Sherman  vs.  Buiek^  93  U.  S. 
R.  209,  and  Katoma  Water  Co,  vs.  JBugby,  96  U.  S.  R.  165,  commented 
on  and  explained. 
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In  error  to  the  Circnit  Court  of  the  United  States  for  the 
District  of  California. 

Stewart^  Van  Gli^  &  Herriny  counsel  for  plaintiff  in  error. 

Benj.  F.  Butler  and  0.  D.  Barrett^  counsel  for  State  of 
California. 

8.  M.  Wilson  and  Oeo.  A.  Nourae,  counsel  for  defendant  in 
error. 

Charles  Devena,  Attorney-General,  in  behalf  of  the  United 
States. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  Court: 

The  action  in  this  case  was  brought  originally  in  the  State 
Court  of    California,    by  Daniel    W.   Gillette  against  the 

E resent  defendant  in  error,  to  recover  possession  of  the  east 
alf  of  section  36,  in  township  7  north,  range  10  east  of 
Mount  Diablo  meridian,  and  in  the  progress  of  the  case  it 
was  transferred  to  the  Circuit  Court  of  the  United  States, 
where  jud^ent  was  rendered  in  favor  of  the  defendant. 
The  plaintiff  in  error,  having  been  substituted  for  Gillette 
as  his  successor  in  interest,  the  case  was  submitted  to  the 
Court  by  the  parties,  waiving  a  jury. 

The  plaintiff  asserted  title  to  the  land  in  controversy 
tinder  a  patent  from  the  State  of  California,  and  the  defend- 
ant under  patents  from  the  United  States.  The  title  of  Cal- 
ifornia rests  upon  the  Act  of  Congress  granting  that  State 
the  sixteenth  and  thirty-sixth  sections  of  every  township  for 
school  purposes,  and  mat  of  defendant  on  the  Acts  of  Con- 
fess concerning  the  possession  and  sale  of  the  mineral 
lands.  As  the  question  to  be  decided  necessarily  involves 
the  title  to  much  other  mineral  land  in  the  State  of  Cal- 
ifornia in  which  the  authorities  of  the  State  of  California 
and  the  officers  of  the  Land  Department  of  the  United 
States  entertain  and  act  upon  conflicting  views  of  the  rights 
of  the  State  and  the  General  Government,  the  State  of  Cal- 
ifornia, by  her  counsel,  and  the  United  States,  by  the  At- 
torney-General, have  been  permitted  to  take  part  in  the  argu- 
ment. The  defendant  only  claims  part  of  the  land  embraced 
in  plaintiff's  patent,  and  denies  possession  of  that  for  which 
no  title  is  asserted,  and  as  no  possession  is  proved  beyond 
that  for  which  the  defendant  defends,  only  that  is  in  con- 
troversy. 

The  Court  below  finds  that  this  is  mineral  land,  and  that 
the  patent  of  the  United  States  was  issued  to  defendant  for 
three  several  mining  claims,  to  wit,  the  Spring  Hill,  the 
Geneva,   and    the  'Keystone.    That  the  Spring  Hill    was 
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located  in  May,  1861,  the  Keystone  in  1863,  and  the  Geneya 
in  October,  1863;  and  that  tiie  original  locators  of  said 
claims  and  their  grantees  have  held  undistorbed  possession 
thereof  ever  since,  and  by  sach  possession  and  the  working 
of  said  mines,  the  possessory  title  was  vested  in  defendant 
at  the  time  it  filed  its  application  for  said  patent  in  the  Land 
Office  of  the  United  States  at  Sacramento,  Jannary  6,  1871, 
nnless  the  State  of  California  had  acquired  title  to  section 
36  by  grant  from  the  United  States.  It  also  appears  that 
on  the  land  thus  claimed  by  plaintiff  a  mining  town,  called 
Amador  City,  exists,  of  about  400  or  600  people,  which 
began  in  18^,  and  reached  the  number  mentioned  in  1863, 
wim  many  dwelling-houses,  and  some  forty  acres  cultivated 
by  the  owners  of  the  Keystone  mining  claim.  On  the 
eighteenth  of  June,  1870,  one  Henry  Casey  applied  to  the 
State  authorities  to  purchase  the  half-section  of  land  on 
which  this  town  and  these  mining  claims  were  located,  and 
a  State  patent  was  issued  to  his  vendee,  Gillette,  October 
3,  1872.  The  township  in  which  this  land  lies  was  sur- 
veyed in  the  field  in  March,  1870,  the  survey  approved  Sep- 
tember 3,  1870,  and  the  plat  filed  in  United  States  Land 
Office  at  Sacramento,  October  7,  1870;  and  within  three 
monthly  after  this  latter  date  the  application  of  the 
defendant  was  made  for  patents  for  the  three  mining  claims, 
and  the  patents  issued  July  14,  1873.  The  right  to  these 
patents,  and  claim  of  the  town  of^  Amador  City,  were 
contested  before  the  Register  and  Beceiver,  the  Commis- 
sioner of  the  General  Land  Office,  and  the  Secretary  of  the 
Interior,  by  the  State  of  California,  and  the  parties  claiming 
under  her,  and  the  decision  was  adverse  to  the  title  of  the 
State. 

The  question,  and  the  only  question,  presented  for  our 
consideration  is  verv  sharply  presented  by  this  statement 
of  facts  and  b}[  the  Acts  of  Congress  pertinent  to  the 
subject;  and  it  is  whether  under  these  Acts  the  title  of 
the  land  in  question  became  fixed  and  vested  absolutely 
in  the  State  of  California  on  the  ascertainment  by  the  survey 
of  1870  that  it  was  part  of  the  thirty-sixth  section  of  the 
township  in  which  it  lies.  The  Act  of  March  3,  1863,  under 
which  the  right  of  the  State  of  California  to  the  school  lands 
arises,  has  been  the  subject  of  construction  in  this  Court 
more  than  once  heretofore,  and  the  decision  of  the  question 
before  us  requires  a  further  critical  examintion  of  its  pro- 
vision?.  The  first  five  sections  of  it  provide  for  the  estab- 
lishment of  the  offices  of  Surveyor-General,  two  land  offices, 
with  Begisters  and  Beceivers,  and  for  the  organization  of 
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the  general  land  system  of  the  United  States,  including  sur- 
veys; and  it  then  proceeds  to  lay  down  the  roles  by  which 
rights  to  the  public  lands  may  oe  acquired.  The  granting 
clause  of  the  sixteenth  and  thirty-sixth  sections  of  the  pub- 
lic lands  as  thus  surveyed,  to  the  State  of  California,  is  as 
follows : 

*'  Seo.  6.  And  be  it  further  enacted,  that  all  the  public 
lands  in  the  State  of  California,  whether  surveyed  or  unsur- 
vejred,  with  the  exceptions  of  sections  sixteen  and  thirty-six, 
which  shall  be,  and  hereby  are  granted  to  the  State  for  the 
purposes  of  public  schools  in  each  township,  and  with  the  ex- 
ception of  lands  appropriated  under  the  authority  of  this 
Act,  or  reserved  by  competent  authority,  and  excepting, 
also,  the  lands  claimed  under  any  foreign  grant  or  title,  and 
the  mineral  lands,  shall  be  subiect  to  me  pre-emption  laws 
of  fourth  September,  eighteen  hundred  and  forty-one,  with 
all  the  exceptions,  conditions,  and  limitations  tnerein,  ex- 
cept as  is  herein  otherwise  provided;  and  shall,  after  the 
plats  thereof  are  returned  to  the  office  of  the  Begister,  be 
offered  for  sale  after  six  months'  public  notice  in  the  State 
of  the  time  and  place  of  sale,  under  the  law,  rules  and  regu- 
lations now  governing  such  sales,  or  such  as  may  be  herearter 
prescribed." 

Section  seven  of  the  Act  may  as  well  be  read  here,  as  it  is 
important  to  a  true  solution  of  the  question  under  consider- 
ation: 

*'  Sso.  7.  And  be  it  further  enacted,  that  where  any  set- 
tlement, by  the  erection  of  a  dwelling-house  or  the  cultiva- 
tion of  any  portion  of  the  land,  shall  be  made  upon  the  six- 
teenth and  tnirty-sixth  sections,  before  the  same  snail  be  sur- 
veyed or  where  such  sections  may  be  reserved  for  public 
uses  or  taken  by  private  claims,  other  lands  shall  be  selected 
by  the  proper  authorities  of  the  State  in  lieu  thereof,  agree- 
aoly  to  the  provisions  of  the  Act  of  Congress  approved  on 
the  twentietn  of  May,  eighteen  hundred  and  twenty-six,  en- 
titled 'An  Act  to  appropriate  lands  for  the  support  of 
schools  in  certain  townships  and  fractional  townships,  not 
before  provided  for,'  and  which  shall  be  subject  to  approval 
by  the  Secretary  of  the  Interior.  And  no  person  shall  make 
a  settlement  or  location  upon  any  tract  or  parcel  of  land  selected 
for  a  military  post,  or  within  one  mile  of  such  post,  or  on 
any  other  lands  reserved  by  competent  authority;  nor  shall 
any  person  obtain  the  benefits  of  this  Act  by  a  settlement  or 
location  on  mineral  lands." 

The  twelfth  section  grants  to  the  State  seventy-two  sections 
for  the  use  of  a  seminary  of  learning,  to  be  selected  by  the 
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Governor  or  some  one  appointed  by  him,  in  legal  subdivi- 
sions of  not  less  ilian  a  quarter-section,  of  any  unsold,  unoc- 
cupied and  unappropriated  public  lands,  '^  Frovidedy  that 
no  mineral  lands,  or  lands  reserved  for  any  public  purpose 
whatever,  or  lands  to  which  any  settler  mav  be  entitled 
under  the  provisions  of  this  Act,  shall  be  suDJect  to  such 
selection." 

The  thirteenth  section  also  grants  the  State  ten  sections 
of  land  for  the  purpose  of  erecting  the  public  buildings 
of  the  State,  with  Hie  same  proviso  as  the  one  to  section 
twelve. 

The  proviso  to  the  third  section  is  also  relied  upon  as  in- 
dicative of  the  purpose  of  Congress  in  regard  to  the  mineral 
lands  of  California.  That  section  cousins  the  authority 
under  which  the  Surveyor-General  is  to  act  in  surveying  the 
public  lands  in  that  State,  and  after  investing  him  with  the 
powers  conferred  on  other  Surveyors-General,  and  some 
specific  directions  for  the  survev  of  private  land  claims,  it  is 
'^Provided,  that  none  other  than  township  lines  shall  be 
surveyed  where  the  lands  are  mineral,  or  are  deemed  unfit 
for  cmtivation ;  and  no  allowance  shall  be  made  for  such  lines 
as  are  not  actually  run  and  marked  on  the  field,  and  were 
actually  necessary  to  be  run." 

It  is  strongly  urged  by  plaintiff's  counsel  that  the  language 
of  the  grantmg  clause  imports  a  grant  in  presently  and  that 
wherever  by  any  survey  of  the  government  thereafter  made 
the  location  of  the  sixteenth  and  thirty-sixth  sections  of  a 
township  was  ascertained,  it  establishes  the  title  in  the  State 
from  the  date  of  the  statute,  namely,  March  3,  1853.  It  is 
quite  unnecessary  to  enter  upon  this  question,  which  has 
been  before  us  in  so  many  shapes,  for  if  it  be  conteded  that 
such  would  be  the  effect  of  the  statute  if  there  were  no  words 
of  exception  in  the  grant.  Congress  has,  in  nearly  every  case 
where  the  question  has  arisen,  made  such  specific  exceptions 
to  the  operation  of  the  grant  as  to  decide  the  matter  without 
resort  to  the  rule  of  construction  asserted  by  plaintiflb. 
Take,  for  instance,  railroad  grants.  Besides  tne  more 
general  reservations  from  the  grant,  there  is  almost  always 
found  a  provision  that  where,  by  the  location  of  the  road, 
the  sections  on  each  side  of  it  are  ascertained  which  would 
pass  by  the  general  terms  of  the  ^nt,  those  which  have  been 
pre-empted,  sold,  or  otherwise  disposed  of,  shall  not  so  pass, 
but  the  grantee  may  select  other  lands  in  lieu  of  those,  which 
ma^  be  said  in  this  manner  to  be  excepted  out  of  the  grant. 
This  is  true  of  the  statute  under  consideration,  and  we  may 
pass  this  branch  of  the  argument  by  conceding  that  if  the 
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land  in  controversy  is  snbjeot  to  the  grant  the  title  relates  to 
the  date  of  the  act  of  Congress. 

Defendants  allege  that  it  was  not  so  subject  to  the  grant 
for  two  reasons : 

1.  That  it  is  mineral  land,  and  that  the  grant  of  school 
lands  to  the  State  does  not  cover  and  mineral  land. 

2.  That  by  virtue  of  the  seventh  section  snch  settlement 
and  cultivation  had  been  made  on  the  land,  before  the  survey 
was  made,  as  to  take  it  out  of  the  grant,  and  remit  the  State 
to  the  selection  of  other  public  land  in  lieu  of  this. 

We  will  consider  these  in  their  order. 

Very  soon  after  the  conquest  of  California  and  its  cession 
to  the  United  States  by  Mexico,  it  was  found  to  be  rich  in 
the  precious  metals,  and  such  was  the  rapid  influx  of  immi- 
grant9  from  the  Eastern  States  that  the  California  population 
at  the  time  it  was  organized  as  a  State  in  1860,  was  largely 
composed  of  mining  camps  and  settlements  engaged  in  min- 
ing these  metals.  As  nearly  all  those  mines  were  discovered 
on  land  the  title  of  which  was  vested  by  the  treaty  in  the 

Sovemment  of  the  United  States,  it  became  important  to 
etermine  what  course  the  government  would  take  with 
regard  to  this  new  source  of  untold  wealth.  The  Spanish 
government,  to  which  this  territory  and  much  other,  rich  in 
precious  metals,  had  once  belonged,  had  instituted  a  system 
of  laws  concerning  her  mines  by  which  private  enterprise 
was  invited  to  develop  them,  and  a  revenue  secured  at  the 
same  time  to  the  crown,  which  made  Spain  for  a  time  the 
richest  of  the  civilized  governments  of  the  world.  This 
system  Mexico  had  inherited  and  perpetuated,  and  there  were 
many  Ameri($an  statesmen  who  believed  that  with  the  terri- 
tory we  had  acquired  the  laws  which  governed  the  production 
of  gold  from  the  earth.  Others  believed  that  whether  this 
were  so  or  not  it  would  be  a  wise  policy  for  the  government 
to  secure  to  itself  a  fair  proportion  of  the  metal  produced 
from  its  own  ground.  But,  while  Congress  delayed  and 
hesitated  to  act,  the  swarm  of  enterprising  and  industrious 
citizens  filled  the  country,  and  before  a  state  could  be 
organized,  had  become  its  dominating  element,  with  wealth 
and  numbers  and  claims  which  demanded  consideration. 
Matters  remained  in  this  condition^  with  slight  exception, 
until  the  year  1866,  when  Congress  passed  a  law  by  which 
title  to  mineral  land  might  be  acquired  from  the  government 
at  nominal  prices  and  by  which  the  idea  of  a  royalty  on  the 
product  of  the  mines  was  forever  relinquished.  (14  U.  S. 
Statutes,  251.) 
During  this  period,  however,  from  1849  to  1866,  the  sys- 
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tern  of  the  disposition  of  the  public  lands  in  general  had  to 
be  introduced  into  California,  and  ^^nts  of  land  were  made 
to  the  State  for  yarioas  purposes,  also  to  railroad  companies, 
and  in  all  this  the  attention  of  Congress  was  necessarily 
turned  to  the  distinction  between  mineral  lands  and  the 
ordinary  agricultural  lands  of  the  other  western  States  to 
which  similar  laws  had  applied.  This  distinction  is  nowhere 
more  plainly  manifested  than  in  this  Act  of  1853.  As  we 
have  said  in  Sherman  vs.  Buick,  93  U.  S.  B.  209,  the  main 
purpose  of  that  Act  was  to  provide  for  the  survey  and  sale 
of  uie  public  lands,  and  for  the  right  of  pre-emption  to  the 
settler  on  these  lands,  and  there  was  embraced  in  this  clause 
of  pre-emption  the  grant  of  the  sixteenth  and  thirty-sixth 
sections  to  the  State  for  school  purposes.  In  the  very  sen- 
tence which  contains  this  grant  in  parenthesis,  and  while 
introducing  the  new  principle,  that  the  public  lands  should 
be  subject  to  the  rignt  of  pre-emption,  whether  surveyed  or 
unsurveyed,  the  mineral  lands  are  excepted,  in  express 
terms,  £rom  this  right  and  from  public  sale.  We  say  that 
this  introduced  a  new  principle  in  pre-emption  law,  for,  ex- 
cept in  a  very  few  cases,  no  right  of  pre-emption  had  before 
existed  until  the  lands  were  surveyed,  so  that  the  pre-emptor 
could  designate  by  the  description  of  the  congressional  sur- 
vey the  precise  land  to  which  his  pre-emption  attached. 
Qut  this  right  of  pre-emption,  on  unsurveyed  lands,  was  by 
this  statute  to  last  but  one  year,  and  so  careful  was  Congress 
to  protect  mineral  land  from  sale  and  from  pre-emption  that, 
as  we  have  already  shown  by  the  proviso  to  Section  3  of  the 
Act,  the  surveyors  were  forbidden  to  extend  their  surveys 
over  mineral  lands. 

The  effect  of  this  was  as  Congress  intended  it  should  be, 
that  as  no  surveys  coxdd  be  made  of  mineral  lands  until 
further  order  of  Congress,  there  could  be  no  sale,  pre-emp- 
tion, or  other  title  acquired  in  mineral  lands  until  Congress 
had  provided  by  law  for  their  disposition.  The  purpose  of 
these  provisions  was  undoubtedly  to  reserve  these  lands,  so 
much  more  valuable  than  ordinary  public  lands,  and  the  na- 
ture of  which  suggested  a  policy  different  from  other  lands 
in  tiieir  disposal,  for  such  measures  in  this  respect  as  the 
more  matured  wisdom  of  that  body  which  by  the  Constita- 
tion  is  authorized  to  dispose  of  the  territory  or  other  prop- 
erty of  the  United  States,  should  afterwards  devise.  It  is  a 
strong  corroboration  of  this  view  that  Congress,  in  the  sec- 
tion (12)  of  this  same  statute  giving  the  State  sevenl^-two 
sections  for  a  seminary  of  learning,  declares  that  no  mmeral 
lands  shall  be  taken  under  the  grant,  and  makes  the  same 
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reservation  of  its  mineral  lands  in  the  grant  for  the  erection 
of  public  buildings  in  the  State.  We  find  a  similar  provision 
in  the  grant  to  the  Pacific  Railroad  Companies,  whose  road 
it  was  known  would  pass  through  some  of  these  mineraJ 
regions.  By  the  fourth  Section  of  the  Act  of  1864,  13  U. 
S.  Statutes,  358,  it  is  declared  that  neither  that  Act  nor  the 
Act  of  1862  shall  be  held  to  include  in  the  grant  **  any  gov- 
ernment reservation  or  mineral  lands  or  the  improvements  of 
any  bona  fide  settler  on  any  lands  retwnued  or  denominated 
mineral  lands.'"  As  we  have  already  said,  Congress,  after 
keeping  this  matter  in  abeyance  about  sixteen  years,  enacted 
in  1866  a. complete  system  for  the  sale  and  other  regulation 
of  its  mineral  land,   so  totally  diJSerent  from   that  which 

governs  other  public  lands  as  to  show  that  it  could  never 
ave  been  intended  to  submit  them  to  the  ordinary  laws  for 
disposing  of  the  territory  of  the  United  States.  Taking 
into  consideration  what  is  well  known  to  have  been  the  hesi- 
tation and  difficulty  in  the  minds  of  Congressmen  in  dealing 
with  these  mineral  lands,  the  manner  in  which  the  question 
was  suddenly  forced  upon  them,  the  uniform  reservation  of 
them  from  survey,  from  sale,  from  pre-emption,  and  above 
all  from  grants,  whether  for  railroads,  public  buildings,  or 
other  purposes;  and  looking  to  the  fact  that  from  all  the 
erants  made  in  this  Act  they  are  reserved,  one  of  which  is 
K>r  school  purposes  besides  the  sixteenth  and  thirty-sixth 
sections,  we  are  forced  to  the  conclusion  that  Congress  did 
not  intend  to  depart  from  its  uniform  policy  in  this  respect 
in  the  m-ant  of  tnose  sections  to  the  State. 

It  follows  from  the  finding  of  the  Court  and  the  undis- 
puted facts  of  the  case,  that  the  land  in  controversy  being 
mineral  land,  and  well  known  to  be  so  when  the  surveys  of  it 
were  made,  did  not  pass  to  the  State  under  the  school- 
section  ffrant.  It  seems  equally  clear  to  us  that  the  land  is 
excepted  from  the  grant  by  the  terms  of  the  seventh  section 
of  the  Act  of  1863. 

In  the  case  of  Sherman  vs.  Buick,  93  U.  S.  209,  we  have 
said  in  reference  to  this  section  that  it  was  unnecessary 
to  decide  whether  the  improvements  found  on  the  land 
when  the  survey  was  made  and  the  character  of  the  person 
owning  them  should  l^e  in  all  respects  those  which  are  pre- 
scribed by  the  general  pre-emption  law.  We  are  now  satis- 
fied that  this  section  prescribes  its  own  rules  on  that  sub- 
ject, and  that  whenever,  at  the  time  the  sections  are  ascer- 
tained by  the  government  survey,  there  is  either  a  dwelling- 
house  or  the  cultivation  of  any  portion  of  the  land,  on  which 
some  one  is  residing  and  is  asserting  claim  to  it,  the  title  of 
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the  State  does  not  vest,  bnt  the  alternative  right  to  o&et 
land  as  indemnity  does.  It  is  only  necessary  to  look  to 
what  we  have  said  in  Sherman  vs.  Buick,  of  tiie  fact  that 
Congress  had  in  view  the  rapid  settlement  of  the  coontiv 
and  the  long  time  which  might  elapse  before  it  could  he 
known  by  actual  survey  where  these  school  sections  would 
be  found,  to  see  that  a  liberal  construction  must  be  given  to 
the  language  by  which  Congress  expresses  its  purpose  to 
protect  these  settlements,  buildings  and  cultivations,  and 
that  we  have  no  right  to  add  other  qualifying  incidents  to 
the  exercise  of  this  right  than  those  found  in  the  statute. 
These  are  not  the  same  required  under  the  general  pre-emp- 
tion law,  and  we  have  no  authority  to  import  the  latter  into 
the  new  statute. 

Some  of  the  expressions  found  in  Sherman  vs.  Bnick,  and 
in  the  Natonuz  Water  Co.  vs.  Bugby,  96  U.  S.  E.  165,  are 
supposed  by  counsel  to  convey  a  different  meaning,  but 
in  the  use  of  the  words  pre-emption  and  pre-emptor,  in  refer- 
ence to  this  section  of  the  statute,  it  was  not  designed  to  im^ly 
all  that  was  meant  by  those  terms  in  the  Act  of  1841  and  its 
amendatory  adjuncts,  but  to  convey  the  idea  of  a  settlement 
and  a  settler  according  to  the  terms  of  the  statute  under  con- 
sideration. Nor  is  there  anything  in  the  principle  announced 
in  the  latter  case,  that  where  a  settler  abandons  his  claim  to 
hold  the  land  against  the  State  by  virtue  of  such  settlement 
or  improvement,  and  acknowledges  the  title  of  the  State  by 
purchase,  that  his  improvement  or  settlement  cannot  be  set 
up  bv  a  third  person  to  defeat  the  title  of  the  State  recog- 
nized by  the  United  States,  which  conflicts  with  what  we 
have  just  said  or  with  the  defendants'  rights  in  the  present 
case.  Here  the  settlement,  building  and  cultivation  have 
been  continuous  for  twenty  years,  witn  constant  assertion  of 
claim.  The  same  parties  or  their  privies  are  still  claiming 
it.  None  of  them  have  accepted  title  under  the  State  or  ac- 
knowledged its  right  to  the  land.  The  government  of  the 
United  States  has  given  them  a  patent  founded  on  this  very 
possession,  use  and  occupation.  Nothing  in  that  opinion 
justifies  the  construction  placed  upon  it  by  counsel,  and  the 
case  is  clearly  inapplicable  to  the  one  before  us. 

We  are  of  opinion  that  the  settlement,  building  and  cul- 
tivation found  as  facts  bv  the  Circuit  Court  bring  the  case 
within  the  provisions  of  tie  seventh  section  of  the  Act  of 
1853,  and  necessarilv  render  void  the  title  asserted  under 
the  State  by  plaintiff  It  follows  that  the  judgment  of  the 
Circuit  Court  is  right,  and  it  is  accordingly  affirmed. 


htHit  €mfit  ^m  MmmA 


Vol.  VI.  January  15,  1881.  No.  21. 

Current  Topics. 

The  decision  of  the  Supreme  Court  in  the  case  of  Brady 
vs.  Bartlett  et  al.,  which  is  printed  in  this  number,  is  very 
unsatisfactory.  The  action  was  on  a  street  assessment  for 
grading,  macadamizing  and  curbing  a  certain  street  in  the 
City  and  County  of  San  Francisco,  under  the  Act  of  April 
1, 1872.  Two  main  questions  were  presented :  First,  whether, 
where  a  petition  of  property  owners  was  necessary,  the  fact 
that  the  contractor  induced  one-half  of  the  owners  to  sign 
such  petition  by  means  of  a  side  or  private  contract,  whereby 
he  agreed  to  accept  from  them  less  than  one-half  the  regu- 
lar contract  price  charged  to  the  others,  was  such  a  fraud  as 
would  avoid  the  assessment  as  against  the  others;  and 
second,  whether  the  failure  of  the  Superintendent  of  Streets 
to  make  a  certificate  of  the  performance,  completion  and 
acceptance  of  the  Ji^ork,  as  prescribed  by  the  twenty-sixth 
section  of  the  Act,  would  vitiate  the  proceedings. 

Upon  these  points  Justice  Thornton,  as  wiD  be  seen  by 
reference  to  the  case,  wrote  a  very  long  opinion,  and  ex- 
pressed very  positive  views;  deciding,  in  so  far  as  his  opinion 
IS  a  decision,  the  first  point  in  the  affirmative  and  the  second 
in  the  negative,  and  closing  up  with  affirming  the  judgment 
of  the  Court  below,  and  holding  an  assessment  made  under 
such  circumstances  to  be  void. 

So  far  as  Justice  Thornton's  opinion  is  con)oemed  we  have 
BO  fault  to  find,  except  that  the  ground  might,  perhaps,  have 
been  fully  covered  in  less  space.  On  the  contrary,  we  be- 
lieve its  reasonings  just,  and  its  conclusions  correct;  but  we 
do  object  to  the  manner  in  which  the  other  Justices  treated 
the  case.  Three  of  them  '' concur  in  the  judgment,"  and 
two  of  them  dissent;  but  none  of  them  express  any  opinion 
upon  the  very  important  points  discussed.  Those  who  con- 
curred in  the  judgment,  it  is  fair  to  presume,  either  concur- 
red with  Justice  Thornton  on  the  first  point,  or  disagreed 
with  him  on  the  second;  and  those  who  dissented,  it  is  fair 
to  presume,  agreed  with  him  on  the  second  point.  It  seems 
to  us  that  the  points  involved  should  have  received  greater 
attention,  and  been  settled.  As  it  is,  all  that  is  really 
decided  and  settled  is  that,  taking  the  whole  case  together, 
the  judgment  of  the  Court  below  is  affirmed. 


786  The  Pacifio  Coast  Law  Joubnal. 

Supreme  Court  of  Oalifomia. 

In  Bane. 


[Filed  December  6,  1880.] 

No.   6443. 

JOHN  S.  CAEMICHAEL,  Bespondent, 

vs. 

JOSEPH  MoGTTiTjTVBAY  et  al.,  Appellants. 

FoBKCLoauBS  Dkcbkk  not  to  go  bkyond  GoicpLAiNT  AND  FINDINGS.  Where 
the  complaint  in  an  action  to  foreclose  a  mortgage,  oovering  seyeral 
separate  pieces  of  property,  prayed  that  the  nsnal  decree  might  be 
made  for  the  sale  of  the  mortgaged  property,  and  the  findings  were 
that  plaintiff  should  have  judgment  as  prayed  for  in  his  complaint: 
Held,  that  a  decree,  directing  that  the  separate  parcels  of  property 
mortgaged  should  be  sold  in  a  certain  specified  order,  was  un- 
warranted either  by  the  complaint  or  findings  and  was  erroneous. 

Appeal    from    the    District    Court    of    the    Fourteenth 
Judicial  District,  Placer  County. 

Gray  dt  Havea^  for  appellant. 

Charles  A,  TuUle  and  Charles  TuUle^  for  respondent. 

Morrison,  C.  J.  delivered  the  opinion  of  the  Court: 
This  is  a  suit  in  equity  to  foreclose  a  mortgage  on  three 
separate  and  distinct  parcels  of  land,  situated  in  the  county 
of  Placer,  and  the  mortgaged  premises  are  described  in  the 
complaint  as  follows:  ''All  those  claims  known  as  the 
Dardanelles  claims,  situated  near  Forest  Hill,  and  bounded 
on  the  north  by  Devil's  canon,  east  by  the  Oro  claims, 
south  by  the  slope  of  the  hill  to  the  middle  fork  of  the 
American  river,  and  on  the  west  by  the  Big  Spring  chums; 
also,  the  Oro  mining  claims,  bounded  on  tne  north  by 
Devil's  canon,  east  by  the  Green  Spring  mining  claims, 
south  by  the  slope  of  the  hill  to  said  middle  fork  of  the 
American  river,  and  on  the  west  by  the  Dardanelles  claims; 
also,  that  ditch  known  as  the  Miners'  ditch,  and  conveying 
the  water  from  Shirt  Tail  canon  and  tributaries  to  Forest 
Hill,  Todd's  valley,  and  the  miners  in  that  vicinity."  The 
complaint  was  in  the  ordinary  form,  and  the  praver  was  the 
following:  ''Therefore  the  plaintiff  prays  judgment  that 
the  Court  will  take  an  account  of    the  amount  due  the 

Slaintiff  on  said  note  and  mortgage,  and  that  the  usual 
ecree    may  be    made    for    the    sale    of    said    mortgaged 
premises,"  etc. 
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Issue  was  taken  on  the  facts  alleged  in  the  complaint,  and 
after  hearing  the  evidence,  the  following  findings  were  filed 
by  the  Conrt: 

"First — Jones  and  Dougherty  owned  the  properly  de- 
scribed in  the  complaint,  and  borrowed  $15,000  in  gold  coin 
from  the  plaintiff,  and  to  secure  the  payment  of  the  same, 

fave  the  plaintiff  a  mortgage  on  said  property;  afterwards 
ones  and  Dougherty  sold  the  property  to  McGillivray  one 
of  the  defendants,  and  as  a  part  of  the  consideration  of  the  pur- 
chase McGillivray  gave  to  the  plaintiff  the  note  and  mortgage 
described  in  the  complaint,  and  the  old  note  and  mortgage 
were  canceled,  and  afterwards  McGillivray  sold  the  property 
to  the  defendant,  the  Dardanelles  Oonsohdated  Gravel  Min- 
ing Company. 

*'  Second — There  is  due  the  plaintiff  on  the  note  described 
in  the  complaint,  the  sum  of  $18,035,  in  gold  coin  of  the 
United  States. 

''My  conclusion  is  that  the  plaintiff  have  judgment  as 
prayed  for  in  tiie  complaint." 

On  these  findings  a  decree  of  forclosure  was  entered  on 
the  twenty-second  day  of  November,  1878,  which  directed 
that  the  mortgaged  premises  should  be  sold  in  the  following 
order:  First,  tne  ditch,  then  the  Dardanelles  claims,  and 
laaHj  the  Oro  claims.  The  appeal  is  taken  from  the  above 
mentioned  jud^ent,  and  the  point  made  is  that  the  Court 
erred  in  directing  and  decreeing  that  the  parcels  of  property 
mortgaged  should  be  sold  in  the  order  stated. 

It  IS  claimed,  on  behalf  of  the  appellant,  that  Sections  684 
and  694,  C.  C.  P.,  are  applicable  to  foreclosure  proceedings, 
the  latter  of  which  provides  that  the  judgment  debtor  may 
direct  ihe  order  in  which  the  property  levied  on  shall  be  sola. 
It  is  also  contended  that  if  neither  of  the  above  sections  ap- 

Elies  to  foreclosure  sales,  and  if  the  sale  is  to  be  regulated 
y  Section  726  of  that  Code,  in  either  event  the  decree  is 
erroneous.  Section  726  provides  that  "there  can  be  but 
one  action  for  the  recovery  of  any  debt  or  the  enforcement  of 
any  right  secured  by  mortgage  upon  real  or  personal  prop- 
erty, which  action  must  be  m  accordance  with  the  provisions 
of  this  chapter.  In  such  action  the  Court  may  by  its  judg- 
ment direct  a  sale  of  the  incumbered  property  (or  so  mucn 
hereof  as  may  be  necessary)  and  the  application  of  the  pro- 
ceeds of  the  sale  to  the  payment  of  the  costs  of  the  Court 
and  the  expenses  of  the  sale,  and  the  amount  due  the 
plaintiff." 

In  the  case  now  under  consideration  the  prayer  was  a 
general  one,  that  the  mortgaged  property  should  be  sold, 
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and  the  finding  was  that  the  property  should  be  sold  accord- 
ing to  the  prayer  of  the  complaint.  The  decree  was  a  de- 
parture from  the  usual  form,  and  was  not  warranted  either 
Dj7  the  allegations  of  the  complaint  or  tiie  finding  of  ihe 
dourt. 

It  is  unnecessary  for  us  to  decide  in  this  case  whether 
Sections  684  and  694  are  applicable  to  foreclosure  sales,  for, 
in  our  opinion,  there  was  nothing  in  the  case  made  by  the 
pleadings  or  in  the  facts  found  by  the  Court  which  justified 
the  direction  in  the  decree  which  4S  complained  of  on  this 
appeal. 

The  jud^ent  is  therefore  reversed,  and  the  cause  re- 
manded, with  instructions  to  modify  the  decree  in  the  man- 
ner indicated  in  this  opinion. 

We  concur:  Mynck,  J.,  Sharpstein,  J.,  Boss,  J., 
McEinstry,  J.,  Thornton.  J. 


In  Bane. 


[FUed  December  27,  1880.] 

No.  6977. 

JOHN  J.  BBADT,  Appellant, 

vs. 

EAKL  BABTLETT  et  al.,  Bespondents. 

San  Fbanobco  Street  Absessicemt  ukdbb  Act  or  1878 — Fbaudulbnt  Side 
GoMTBACT — Oebtdtcate  OF  Pbrfobicamoe  OF  WoBX.  Where  in  a 
street  assessment  snit  for  (inrading,  macadamizing,  and  curbing  a  cer- 
tain street  in  the  City  and  County  of  San  Francisco,  under  the  Act  of 
April  1,  1872  (Stats.  1871-2,  p.  804),  it  appeared  that  one-half  of  the 
property  owners,  who  signed  the  petition,  had  been  induced  to  sign  it 
by  a  side  contract,  whereby  the  contractor  agreed  to  do  the  work  in 
front  of  their  particular  lots  for  much  less  than  one-half  .the  regular 
contract  price  charged  the  defendants,  which  side  contract  was  set  up 
as  a  fraud;  and  it  also  appeajred  that  there  was  no  certificate  of  per- 
formance, completion,  and  acceptance  of  the  work  as  prescribed  by 
Section  26  of  the  Act:  Held,  that  the  assessment  was  void. 

[It  will  be  noticed  in  this  case  that  there  is  no  concurrence  in  the  opinion  of 
Justice  Thornton,  but  only  in  the  judgment  pronounced  by  hinu  The 
decision  can  therefore  not  be  eonsidered  as  settling  anything  but  the 
case  itself.  We  have  taken  occasion  to  say  something  upon  the  sub- 
ject of  this  manner  of  deciding  a  case,  under  the  head  of  "Current 
Topics." 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 
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jEI  F.  Preston  and  C.  H.  Parker^  for  appellant. 
Earl  Barttdt,  for  respondents. 

Thobmton^  J.,  delivered  the  following  opinion: 

This  is  an  appeal -from  a  judgment  for  defendants  in  an 
action  brouffht  to  enforce  the  lien  of  a  street  assessment  on 
aparcel  of  land  in  the  Oitv  and  Oonnty  of  San  Francisco. 
The  Goort  rendered  its  decision/ comprised  in  the  following 
findings  of  fact  and  conclusions  of  law: 

''This  cause  came  on  regularly  to  be  heard  before  the 
Court,  sitting  Without  a  jury,  on  the  eleventh  day  of  Sep- 
tember, 1877,  when  the  parties  appeared  by  their  respective 
counsel  ready  for  trial.  A  jury  having  been  expressly 
waived,  both  parties  produced  documentary  and  oral  evi- 
dence for  and  against  tne  issues  therein,  and  after  argument 
by  counsel  the  case  was  submitted  to  the  Court,  and  after 
having  fuUy  considered  the  same,  the  Court  finds  the  follow- 
ing facts: 

**  \.  That  the  plaintiff,  by  competent  evidence,  established 
frimafcuAe  the  facts  alleged  in  the  complaint  in  this  action. 

''1.  That  a  petition  to  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco,  to  have  that  portion  of 
Center  (or  Sixteenth)  Street,  lying  between  Potrero  Avenue 
and  Nebraska  Street,  crossing  Utah  Street,  and  being  two 
blocks  in  extent,  graded  and  macadamized,  was  made  and 
signed  by  three-fourths  of  the  property-owners  in  frontage 
fronting  thereon,  in  November,  1872.  That  said  petition 
embraced  the  work  mentioned  in  the  complaint  in  this  ac- 
tion. That  at  the  time  of  signing  said  petition  one-half  of 
the  property-owners  fronting  upon  said  portion  of  said  street, 
that  is,  those  between  Utah  Street  and  Potrero  Avenue, 
entered  into  an  agreement  with  one  F.  Donohue,  a  street 
contractor  of  said  city  and  county,  and  the  assignor  of  the 
plaintiff,  by  which  he  agreed  to  grade  and  macaaamize  said 
street  mfrord  of  their  property,  at  the  price  of  3^  cents  per 
square  foot,  and  12  cents  per  running  foot  for  curbing  the 
same.  That  in  consequence  of  said  agreement  the  said  one- 
half  owners  signed  said  petition,  and  the  same  was  presented 
to  the  Board  of  Supervisors  of  said  city  and  county,  in 
November,  1872,  and  in  compliance  therewith  said  Board 
passed  a  resolution  of  intention  to  have  the  said  portion  of 
said  Center  Street,  described  in  said  complaint,  graded  and 
macadamized.  That  pursuant  to  such  resolution  the  subse- 
quent proceedings  were  had,  and  the  contracts  for  grading 
and  macadamizing  said  portion  of  said  street  were  awarded 
to  said  P.  Dononue,   and  the  Superintendent  of    Public 
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Streets,  Highways,  and  Squares  of  said  city  and  county,  at 
the  time,  in  pursuance  of  said  award,  entered  into  said  con- 
tracts with  said  Donohue  for  the  grading  and  macadamimg 
said  portion  of  said  street  at  the  following  prices,  to  wit: 

'Tor  grading,  49^  cents  per  cubic  yard;  for  macadamizing, 
3^  cents  per  square  foot ;  for  curbing,  12  cents  per  running  foot. 

''That  the  assessment  mentioned  in  said  action  is  made 
out  against  all  the  property  fronting  on  said  work,  at  the 
prices  stated  in  said  contracts,  with  said  Superintendent  of 
Streets;  but  those  owners  who  entered  into  said  agreement 
with  said  Donohue,  settled  and  paid  for  said  work  in  front  of 
their  property  according  to  the  prices  fixed  by  said  agree- 
ment. That  the  price  for  grading  and  macadamizing  said 
portion  of  said  street  amounts  to  four  dollars  and  sixtynseyen 
cents  per  front  foot,  under  the  contracts  with  said  Superin- 
tendent of  Streets ;  but  under  said  a^eement  with  said  portion 
of  the  property  owners,  is  one  doUar  and  ninety-three  cents 
per  front  foot.  That  said  Donohue,  at  the  time  said  agree- 
ment was  entered  into  between  him  and  said  property  owners, 
was  a  street  contractor  and  engaged  in  grading  a  street  called 
Potrero  Avenue,  in  the  vicinity  of  said  work,  and  that  said 
defendants  did  not  sign  said  agreement,  or  petition.  That 
without  these  owners  who  entered  into  said  agreement,  there 
was  not  a  majority  of  property  owners  in  frontage  who  si^ed 
said  petition.  That  said  portion  of  said  street  had  never  been 
graded  prior  to  said  petition,  neither  had  it  been  graded  for 
two  blocks  on  each  side  of  said  work. 

*'  2.  That  there  is  no  entry  in  the  record  books  of  the 
Superintendent  of  Public  Streets,  Highways  and  Squares  of 
said  city  and  county,  signed  by  said  Superintendent,  or 
deputy,  or  otherwise,  certifying  that  the  work  mentioned  in 
said  complaint  has  been  peif  ormed  and  completed  in  accord- 
ance with  the  terms  of  the  contract  and  specifications,  as  re- 
quired by  Section  26  of  the  Act  concerning  streets  in  the  Oitjr 
and  County  of  San  Francisco,  approved  April  1,  1872,  and 
found  in  the  Statutes  of  OfiJifomia  for  the  year  1871-1872, 
page  822.  There  is  no  entry  whatever  of  the  cdmpletion  or 
acceptance  of  said  work. 

3.  That  the  defendant,  Bundy,    resided  upon  the  prem- 
ises described  in  said  complaint,  at  the  time  said 
ment  was  issued,  and  for  more  than  ten  dafs  thereafter. 

''As  a  conclusion  of  law,  the  Court  Ghqb  that  the 
ment  mentioned  in  said  complaint  is  void,  and  there  is  no 
valid  lien  upon  said  premises  for  said  work.  Wherefore, 
judgment  is  hereby  ordered  to  be  entered  for  the  defendants 
with  costs." 
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It  is  contended  on  behalf  of  appellant  the  judgment  is  not 
supported  by  the  facts  found.  On  the  contrary,  that  the 
facts  found  snow  that  the  judgment  should  have  passed  for 
the  plaintiflf.  The  respondents  contend  that  the  second  find- 
ing of  fact  ^which,  see  above)  supports  the  judgment,  and  to 
maintain  uiis  position,  they  rely  on  Section  26  of  the 
Act  concerning  streets  in  the  City  and  Counfy  of  San  Fran- 
cisco, approved  April  1, 1872  (see  Statutes  of  1871-2,  p.  804), 
and  the  decision  of  the  Court  in  OoJtdy  vs.  Irvine,  51  Cal. 
172. 

By  the  section  just  mentioned  (Stats.  1871-2,  p.  822),  it  is 

Erovided  that  the  Superintendent  of  Public  Streets,  etc.,  and 
is  deputies,  shall  take  charge  and  superintend  all  street 
work  and  improvements,  and  shall  see  that  the  contract  made 
for  doing  such  work  is  strictly  fulfilled  in  every  respect;  and 
further,  that  it  shall  be  the  duty  of  the  said  Superintendent, 
or  any  of  his  deputies,  to  enter  upon  the  record  book,  to  be 
kept  in  the  office  of  said  Superintendent  for  public  inspection, 
entries  under  appropriate  headings,  showing  how  often,  at 
what  time,  and  by  whom  the  work  has  been  inspected,  and 
in  what  manner  the  same  is  being  performed;  and  on  the 
completion  of  said  work,  and  prior  to  the  issuance  of  the 
assessment  therefor,  if  the  work  has  been  performed  and 
completed  in  accordance  with  the  terms  of  the  contract  and 
roeoifications,  an  entry  certifying  to  the  same,  signed  by  the 
Superintendent  or  any  of  his  deputies,  who  have  had  chaise 
of  and  superintended  the  work  performed. 

Bespondents  urge  that  the  entries  and  certificate  to  be 
made  as  required  in  the  section  just  cited,  are  a  pre-requisite 
to  the  making  of  any  assessment,  and  as  there  were  none 
such  made  in  this  case,  the  assessment  is  invalid.  Is  this 
the  proper  interpretation  of  this  section  ?  In  considering 
this  question,  reference  must  be  had  to  other  portions  of  the 
Act,  of  which  this  section  forms  a  part.  Its  meaning  can 
only  be  arrived  at  by  examining  the  entire  Act.  (See  Brown's 
Legal  Maxims,  555,  ex  aniecedentilms,  etc.) 

The  chief  officer  to  execute  the  provisions  of  the  statute 
is  the  Superintendent  above  mentioned.  His  duties  are 
generally  in  the  matter  of  street  improvements,  called  into 
action  by  the  Board  of  Supervisors.  The  duties  of  the 
Board  are  legislative  or  quasi-legislative — ^those  of  the  Super- 
intendent executive.  It  is  unnecessary  to  take  up  time  to 
point  out  those  duties — ^four  of  them  will  be  particularly 
stated.  These  duties  will  be  found  in  the  va^ous  sections 
of  the  Act  of  1872  (see  Sections  4,  6,  7,  8,  9,  10,  11,  ete.,  p. 
806  et  seq.  of  Stats,  of  1871-2.)  An  examination  of  these  sec- 
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tions  will  show  that  the  Superintendent's  powers  and  duties 
embrace  the  control  and  supervision  of  street  work  (see  last 
clause  but  one  of  Section  7),  to  some  extent  under  the  direc- 
tion of  the  Board  of  Supervisors.  He  is  to  give  Dotice  of 
contemplated  street  work,  Aiid  invite  sealed  proposals  for 
doing  it  (Section  6),  to  specify  the  time  in  wluch  the  work 
is  to  be  done,  and  f  umisn  specifications  of  the  work  (Sec- 
tion 6),  these  specifications  to  be  a  part  of  the  notice  inviting 
proposals  (Section  16).  The  Board  is  in  open  session  to 
open  and  examine  these  proposals,  and  award  the  contract 
to  the  lowest  responsible  biader  (Section  6).  The  Superin- 
tendent is  to  enter  into  all  written  contracts,  to  fix  the  time 
for  the  commencement  and  completion  of  the  work  under  all 
contracts  entered  into  (Section  7),  and  extend  the  time  as 
allowed  by  the  Act  (Sections  6  and  7).  He  is  to  make  the 
assessment  and  apportionment  of  the  expenses  of  such  work 
(Section  8)  after  the  contractor  has  fulfilled  ^e  contract  to 
his  (the  Superintendent's)  satisfaction  (Section  9).  The  sec- 
tion last  reierred  to  specifies  the  details  of  the  assessment 
to  be  inserted  in  it  by  this  officer.  The  assessment  must 
briefly  refer  to  the  contract,  the  work  contracted  for  and 
performed,  allow  the  amount  to  be  paid  therefor,  etc.,  the 
rate  per  front  foot  assessed,  the  amount  of  each  assess- 
ment, the  name  of  the  owner  of  each  lot  or  portion  of  lot,  if 
known;  if  not  known,  to  be  signified  by  writing  the  word 
"  unknown  "  opposite  the  number  of  the  lot,  the  number  of  the 
lot,  or  such  portion  of  the  lot  assessed,  shall  attach  thereto 
a  diagram,  exhibiting  each  street  or  street  crossing,  lane, 
alley,  place  or  court  in  which  any  work  has  been  done,  and 
showing  the  relative  location  of  each  distinct  lot,  or  portion 
of  lot,  to  the  work  done,  numbered  to  correspond  with  the 
numbers  in  the  assessment,  and  showing  the  number  of  feet 
frontage  assessed  for  such  work  contracted  for  and  performed 
(Section  9).  To  this  assessment  he  is  to  attach  a  warrant, 
signed  by  him  and  countersigned  by  the  Auditor  of  said 
cifrjr  and  county  (Section  10).  It  is  made  the  duty  of  the 
officer  last  named,  before  countersigning  the  warrant,  to  ex- 
amine the  contract,  the  steps  taken  previous  thereto,  and  the 
record  of  assessments,  and  he  must  be  satisfied  that  the 
proceedings  have  been  legal  and  fair  (Section  10).  The  form 
of  the  warrant  is  given  in  full  in  this  section.  It  is  issued 
in  the  name  of  the  Superintendent,  and  is  to  contain  the  dec- 
laration that  by  virtue  of  the  authority  vested  in  him  as 
Superintendent,  ete.,  he  does  by  such  document  authorize 
and  empower  the  contractor,  his  agent  or  assigns,  to  demand 
and  receive  the  assessments  upon  the  assessment  and  dia- 
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gram  attached,  and  the  paper  referred  to  shall  be  a  warrant 
to  do  so  (Section  10).  The  assessment,  warrant  and  dia- 
gram are  then  to  be  recorded  in  the  office  of  the  Superin- 
tendent, and  when  certified  and  so  recorded  shall  be  a  lien  v/pon 
the  lands,  hts  or  portions  of  lots  assessed,  respectiyely,  for  the 
period  of  two  years  from  the  date  of  said  recording  unless 
sooner  discharged,  and  from  and  after  the  date  of  said  re- 
cording of  any  warrant,  aissessment  and  diagram,  all  persons 
mentioned  in  Section  twelve  (12)  of  the  Act  (these  persons 
are  the  oumer,  contractor  or  his  assigns),  and  all  persons 
whether  named  in  the  assessment  or  not  feeling  aggrieved, 
etc.  (see  the  section,  p.  815),  shall  be  deemed  to  have  notice 
of  the  contents  of  the  record  thereof.  After  the  papers 
above  mentioned  (warrant,  assessment  and  diagram)  have 
been  recorded,  the  same  shall  be  delivered  to  the  contractor, 
or  his  agent,  or  assigns,  on  demand,  etc.,  and  by  virtue  of 
the  warrant  the  contractor  or  his  agent  or  assigns  shall  be 
authorized  to  demand  and  receive  the  amount  of  the  several 
assessments  made  to  cover  the  sum  due  for  the  work  speci- 
fied in  the  contract  and  assessment  (Section  10).  The  con- 
tractor or  his  assigns  or  some  person  in  his  or  their  behalf, 
armed  with  the  papers  mentioned,  is  then  to  make  a  demand 
as  required  by  the  provisions  of  the  Act  (see  Section  11), 
return  the  warrant  if  any  sums  are  unpaid  within  ten  days 
after  its  date  to  the  Superintendent  with  a  verified  return 
indorsed  on  the  warrant,  containing  the  essentials  enumer- 
ated in  the  Act  (Section  11).  An  appeal  is  given  to  the 
Board  of  Supervisors  by  Section  12,  to  tne  owner,  contractor, 
etc.,  and  the  right  to  sue  by  Section  13. 

It  will  be  observed  from  these  sections  that  the  judgment 
of  the  Superintendent  of  Streets,  whose  duty  it  is  to  super- 
vise all  street  work,  and  who  is  furnished  witii  several  depu- 
ties (Sec.  12)  to  enable  him  to  discharge  faithfully  and  fully 
the  duties  of  his  office,  is  called  into  exercise  directly  before 
the  making  of  the  assessment.  He  is  to  be  satisfied  that  the 
contractor  hAa  fulfilled  his  contract,  that  the  work  has  been 
well  done,  and  in  compliance  with  the  contract  ^Section 
9).  He  gives  bond  and  takes  an  oath  to  faithfully  discharge 
the  duties  of  his  high  and  important  office.  Of  the 
Act  in  (juestion  it  may  be  said  that  in  many  of  its  provisions 
it  is  a  jumble,  but  it  is  clear  and  bevond  (question  that  the 
duties  above  mentioned  are  required  of  him.  A  fidlure  to 
perform  them  is  infidelity  to  his  trust.  The  law  furnishes  an 
adequate  punishment  for  infidelity  in  this  regard.  This 
exaction  of  fidelity  to  duty  is  one  of  the  safe-guards  to  the 
property  owner.    The  obligation  imposed  by  h,w  upon  an- 
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other  officer,  holding  a  position  of.  dignity  and  responsibilitjr, 
is  called  to  the  aid  and  snpervision  of  the  Superintendent 
and  the  contractor,  and  thus  another  security  is  provided  by 
law  for  the  owner  of  property  affected  by  the  assessment.  It 
is  made  the  duty  of  the  Auditor  of  the  City  and  County  of 
San  Francisco  to  countersign  the  warrant,  but  before  doing 
so  he  is  required  **to  examine  the  contract,  the  steps  taken 
previous  thereto,  and  the  record  of  assessments,  and  fhel 
must  be  satisfied  that  the  proceedings  have  been  legal  and 
fair. "  These  obligations  laid  on  the  Auditor  are  far-reaching 
and  wide.  It  is  not  necessaiy  here  to  define  the  scope  d 
this  oblij^ation.  It  is  enough  to  say  that  it  is  a  broad  one, 
and  if  faithfully  performed  furnish  a  strong  securiiy  to  the 
property  owner.  These  obligations  are  imposed  on  the  offi- 
cers mentioned  in  strong  terms.  There  can  be  no  mistake 
about  them.  No  reading  between  the  lines,  no  gloss  or  in- 
terpretation can  evade  them.  The  judgments  oi  those  offi- 
cers are  to  be  put  in  writing,  signed  and  perpetuated  in  a 
record,  accessible  to  all.  They  remain  in  a  public  office, 
and  all  can  see  them.  When  these  officers  affix  their  signa- 
tures to  the  papers  aforementioned,  which,  they  are  by  law 
required  to  sign,  they  utter  and  render  their  judgments  u^n 
the  respective  matters  submitted  to  them  by  the  law,  viz., 
that  the  work  has  been  done  in  accordance  with  the  contract, 
that  the  assessment  which  charges  the  lot  owner  should  be 
made,  that  the  contractor  is  entitled  to  it,  and  to  all  the 
rights  and  remedies  which  the  law  affords  him.  It  may  be 
added  here,  that  in  case  of  error  by  these  officers,  remedies 
are  furnished  to  the  lot  owner  to  correct  them.  If  those 
remedies  are  inadequate,  they  must  be  supplanted  by  further 
legislation.  The  Courts  cannot  make  them.  They  can  only 
enforce  those  given  by  the  law. 

Now  in  view  of  the  provisions  of  the  Act  under  considera- 
tion, can  the  compliance  by  the  officers  mentioned  in  Section 
26,  with  its  provisions,  be  regarded  as  essential  to  the  ya- 
lidiiry^  of  the  assessment  ?  It  is  conceded  that  in  one  point 
of  view  it  is  mandatory  to  the  officers,  whose  duties  are  pre- 
scribed in  it.  A  failure  to  comply  with  the  provisions  may 
be  a  neglect  of  official  duty  for  which  the  Superintendent 
may  be  responsible  in  a  private  action  or  public  prosecution, 
but  does  it  follow  as  a  consequence  of  such  neglect  that  tiie 
validity  of  an  assessment  is  impaired?  As  far  as  his  official 
obligation  extends  it  may  be  conceded  that  it  is  mandatory. 
But  as  regards  his  duiy  to  the  contractor  and  the  lot  owner, 
is  it  not  directory? 

If  it  is  esseiUicU  to  the  validity  of  the  assessment,  there  can 
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be  no  question  that  the  assessment  in  this  case  is  inyalid, 
for  it  is  expressly  found  that  the  provisions  of  Section  26 
were  not  complied  with.     (See  second  finding.) 

''There  is  a  known  distinction,"  said  Lord  Mansfield  in 
Bex  vs.  Loxdale,  1  Burr.  447,  ''between  circumstances  which 
are  of  the  essence  of  a  thing  required  to  be  done  by  an  Act 
of  Parliament,  and  clauses  merely  directory.  The  precise 
time  in  many  cases  is  not  of  the  essence."  Our  attention  is 
here  challenged  to  the  rule,  and  an  application  of  it  is  given. 
(See  Shaw  vs.  BaTuiaU,  15  Cal.  384;  Ibuhy  vs.  Chase,  30  Id. 
524;  People  vs.  Lake  ComUy,  33  Id.  487.) 

The  rule  is  thus  stated  by  an  able  and  learned  author: 
"  When  statutes  direct  certain  proceedings  to  be  done  in  a 
certain  way  or  at  a  certain  time,  and  a  strict  compliance  with 
these  provisions  of  time  and  form  does  not  appear  essential 
to  the  judicial  mind,  the  proceedings  are  held  valid,  though 
the  command  of  the  statute  is  disregarded  or  disobeyed.  In 
these  cases,  by  a  somewhat  singular  use  of  language,  the 
statute  is  said  to  be  directory,  ul  other  cases  the  statute  is 
held  to  be  imperative,  or  mandatory."  (Sedgwick  on  Stat, 
and  Const.  Law,  2d  edition,  with  Pomeroy's  notes,  p.  316, 
et  aeq.f  and  cases  cited  in  notes;  observe  the  criticism  on 
word  "directory"  in  note;  Harris  yq.  Suprs.,  52  Cal.  560.) 

The  rule  is  here  stated  with  sufficient  clearness.  It  is  a 
rule  of  ^'construction  or  interpretation"  and  under  it,  as  under 
all  such  rules,  arises  what  the  author  above  cited  calls 
''questions  of  application"  (p.  316).  The  rule  is  plain  and 
simple;  as  are  the  rules  of  law  generally,  but  to  apply  them, 
*^  hoc  opus  est." 

As  a  rule  of  construction  or  interpretation  we  must,  as  in 
all  such  cases,  seek  to  arrive  at  the  thought  of  the  Legislature. 
Hie  thought  points  and  indicates  the  intent.  Many  rules  have 
been  announced  as  aids  to  enable  us  to  discover  the  thought 
and  consequent  intent  of  the  law  making  power.  Of  these 
rules,  it  may  be  said,  as  of  all  such  rules,  that  they  are  to  be 
used  as  servants,  not  as  masters — as  servants  to  assist  in  the 
search — ^not  as  masters  to  stop  the  search  or  bind  by  an 
arbitrary  .decree.  If  implicit  obedience  to  rules  be  yielded, 
which  may  in  the  particular  cases  where  they  are  announced 
\)e  properly  and  fittingly  used  and  applied,  it  may  be  found 
'  Uiat  the  nue  instead  of  leading  to  a  proper  solution  misleads 
and  carries  one  astray  from  a  right  conclusion.  (See  remarks 
of  Field,  J.,  in  Ferris  vs.  Coover,  10  Cal.  628.) 

It  would  be  useless  to  spend  time  in  statii^  these  rules. 
Most  of  them  may  be  found  in  Sedgwick  on  Statutory  and 
Constitutional  Law,  edition  above  cited;  and  in  the  opinion 
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of  Dwinelle,  J .,  inserted  in  the  report  of  the  case  of  Harris  ts. 
Superviaors,  52  Cal.  558. 

The  statute  of  1872  in  the  sections  preceding  Section  26 
has  provided,  in  our  judgment,  adequate  securities  to  the 
lot  owner  as  to  the  assessment  in  all  its  elements,  and  we 
cannot  see  why  it  is  necessary  to  provide  again  by  Section  26, 
additional  securities  on  the  same  subject-matter,  in  the 
manner  which  its  provisions  prescribe.  As  to  the  essentials 
of  these  provisions,  they  have  already  been  dealt  with,  and 
dealt  with  thoroughly,  in  the  preceding  sections.  Every  pro- 
vision of  this  section  has  been  already  made  substantially  in 
the  previous  sections,  except  a  showing  as  '^  to  how  often, 
at  what  time  and  by  whom  the  work  has  been  inspected," 
and  as  to  the  manner  in  which  the  work  was  performed  while 
it  is  in  process  of  execution,  but  the  substantial  results  are 
all  provided  for,  and  as  to  the  inspection  of  the  work,  it  may 
be  remarked  that  the  law  confers  upon  the  Superintendent 
the  power  to  provide  a  deputy  to  inspect  the  work,  and 
makes  it  his  duty  to  inspect  the  work,  and  see  that  it 
has  been  inspected  and  properly  i>erformed,  and  it  has 
never  been  held  or  supposed  that  a  failure  to  have  this  done, 
would  vitiate  the  assessment. 

We  cannot  perceive  why  it  is  necessary  or  essential  to  pro- 
vide these  securities  to  the  properiy  owner  again  by  Section 
26,  which  have  already  been  provided  as  strong  as  language 
can  express  them.     But  it  is  said  that  no  record  is  required 
of  many  things  of  which,  by  Section  26,  a  record  is  oniered 
to  be  made,  and  to  be  made,  too,  by  the  Superintendent  or 
his  deputies.     How  far  is  this  correct  ?    We  have  seen  that 
several  things  are  to  be  made  matters  of  record  by  tiie  Su- 
perintendent.    The  contract  (Section  11),  warrant,  assess- 
ment and  diagram  (^Section  10),  the  return  on  the  warrant  of 
the  contractor  or  his  agent  or  assigns,  with  references  show- 
ing the  connection  of  those  jjapers  (Section  11),  are  to  be 
recorded.     This  is  to  be  done  in  books  of  record  to  be  kept, 
in  the  Superintendent's  office  (Section  11),   and  all  those 
records  are,  during  office  hours,  to  be  open  to  the  inspectioo 
of  any  citizen  wishing  to  examine  them,  free  of  charge  (Sec- 
tion 18).     It  is  true  that  there  is  no  record  required  by  any 
other  Section  than  twenty-six  of   ''how  often,  at  what  time,  ^ 
and  by  whom  the  work  has  been  inspected,  and  in  what  man- 
ner the  work  is  being  performed,"  but  we  cannot  see  that 
this  is  essential  to  the  assessment,  since  the  work,  if  the 
officers  do  their  duty  (and  we  must  presume  that  they  have 
done  so  until  the  conirary  is  shown  by  some  evidence),  has 
been  inspected  in  its  progress,  the  work  has  been  done,  and 
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ihe  Superintendent  is  bound  to  know  by  the  other  sections 
of  the  Act,  when  he  comes  to  exercise  his  judgment  in  mak- 
ing the  assessment,  in  what  manner  the  work  nas  been  per- 
formed. Why  should  these  things  be  written  down  ?  If  it 
is  intended  as  a  securiiy  to  the  property  owner,  it  should 
Lave  been  more  plainly  expressed.  The  implication  is  not 
strong  enough  to  indicate  that  the  failure  on  the  part  of  the 
officer  was  intended  to  render  the  assessment  null.  It  would 
Lave  been  an  easy  matter  to  express  such  intent  by  apt 
words,  or  an  implication  so  plain  and  decided  as  to  leaye  no 
room  for  doubt.  It  seems  to  us  that  a  failure  to  comply  with* 
the  provisions  of  this  section  would  be  of  no  more  avail  to 
show  the  assessment  a  nullity  than  a  failure  in  the  officer  to 
show  in  writing  the  several  steps  in  the  mental  process  by 
which  he  arrived  at  the  conclusion  that  the  contract  had  been 
complied  with,  the  work  done  in  accordance  with  its  stipula- 
tions, and  the  contractor  entitled  to  a  warrant.  The  sub- 
stantial end  was  reached  by  the  official  in  the  discharge  of 
the  duties  imposed  on  him  by  the  law,  and  this  is  as  much 
a  protection  to  all  concerned  as  if  the  officer  had  set  down  in 
writing  everything  done  by  him  in  reaching  a  conclusion. 
Suppose  the  officer  had  written  down  all  the  steps  by  which 
Le  nad  proceeded  to  discharge  his  duties!  What  protection 
would  it  have  been  ?  Was  it  intended  that  Courts  or  Boards 
&hould  scrutinize  and  criticise  those  various  steps,  and  say 
that  from  them  the  officer  had  deduced  the  proper  conclu- 
sion ?  This  certainly  could  not  have  been  allowed  without 
an  express  mandate  in  the  statute  to  that  effect. 

It  may  be  said  if  the  entry  required  in  the  last  clause  of 
the  Section  (26)  certifying  that  the  work  has  been  performed 
and  completed  in  accordance  with  the  terms  of  the  contract 
and  specification,  and  signed  by  the  Superintendent,  or  any 
of  his  deputies,  who  had  had  charge  ol  and  superintended 
the  work  performed,  as  was  said  of  the  other  requirements  of 
this  section,  that  it  had  already  been  substantially  required 
to  be  performed.  This  was  done  by  the  officer  in  adjudging 
the  assessment  due  to  the  contractor,  and  issuing  a  warrant 
therefor.  (Section  10,  and  particularly  that  portion  of  it  just 
following  the  form  of  the  warrant  given.)  In  fact,  the  pro- 
visions of  Section  26  were  made  with  an  entirelv  different 
object.  The  intent  of  it  was  to  have  a  record  made,  not  for 
the  protection  of  the  owner  especially  or  particularly,  but 
"/or  public  inspectijon  "  (as  in  the  section  stated),  that  every- 
one, owner  or  contractor,  or  the  Mayor,  or  a  Supervisor,  or 
other  official  or  citizen  who  might  desire  to  know  what  street 
work  was  going  on,  and  what  was  the  condition  of  such  work 
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in  process  of  execution.  The  failure  to  do  what  is  directed  in 
the  act  may  subject  the  officer  to  be  proceeded  against  for  a 
neglect  of  official  duty  (see  Penal  Code,  Sec.  72J),  but  no 
such  consequence  is  visited  on  the  assessment  as  making  it 
null.  It  would  be  a  hard  requirement  upon  the  contractor  to 
compel  him  to  supervise  the  entries  of  the  Superintendent  and 
see  that  they  were  all  performed  as  prescribed  in  Section  26, 
in  addition  to  the  others  we  have  noticed,  and  that  a  failnre 
to  insert  in  the  record  a  diagram  or  the  name  of  the  person 
who  inspected  the  work  on  a  particular  day,  should  subject 
him  to  the  loss  of  his  labor  and  money,  however  faithfnlh 
and  honestly  the  work  performed  or  money  expended.  If 
the  officer  fails  to  make  the  proper  entry  and  certificate, 
must  all  proceedings  stop  until  the  contractor  or  party 
aggrieved  can  apply  for  a  vnit  ofmandaie  to  compel  the  per- 
formance of  these  duties?  And  if  such  appkcation  was 
made,  would  it  not  be  a  plain  answer  to  it,  that  the  record 
required  was  only  to  be  made  for  the  public  generally,  and 
that  it  was  a  matter  of  no  concern  to  the  contractor  more  than 
to  any  other  citizen  ?  Our  conclusion  is  that  the  failure  to 
make  the  entry  and  certificate  as  provided  in  the  section 
mentioned,  does  not  in  any  matter  anect,  as  it  is  not  essen* 
tial  to,  the  validity  of  the  assessment. 

It  is  urged  that  the  question  has  already  been  decided 
(Oatdy  vs.  iWnne,  61  Cal.  172)  adversely  to  the  conclusion  we 
have  reached  in  this  case.  It  does  not  appear  from  the 
opinion  in  the  case  cited  that  the  point  was  considered  by 
tne  Court.  The  opinion  is  in  these  words:  ''  We  think  the 
Court  below  was  mistaken  in  supposing  that  the  oral  evidence 
rejected  contradicted  the  record.  It  only  went  to  prove 
when  the  record  was  made.'* 

But  it  is  argued  that  the  Court  must  necessariljr  have  con- 
sidered and  decided  the  question  in  the  case  cited.  The 
question  presented  for  consideration  by  the  Court  in  this 
case,  came  thus  before  it.  The  book  of  reports  from  the 
Superintendent's  office  was  offered  in  evidence,  in  an  action 
to  enforce  an  assessment  for  street  work  done  in  the  City  and 
County  of  San  Francisco.  This  record  appeared  to  be 
complete  in  all  its  parts  as  required  by  Section  26.  The 
defendant  proposed  to  prove  that  the  certificate  to  the  report 
was  not  written  or  signed  until  October,  1874,  after  the 
assessment  had  been  made.  The  plaint^  objected  to  the 
offer,  because  the  matter  was  irrelevant  and  the  Court  sus- 
tained the  objection.  The  question  to  be  decided  was  thus 
S resented,  and  the  Court  disposed  of  it  as  we  have  seen.  It 
oes  not  appear  directly  from  the  reported  opinion  that  the 
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C6art  considered  the  question  of  the  relevancy  of  the  evi- 
dence offered.  But  it  is  argued  with  a  deal  of  plausibility  that 
the  question  must  have  been  considered  and  decided.  It  is 
said  that  the  Court  must  have  passed  upon  the  relevancy  of 
the  offer,  because  if  the  excluded  evidence  was  irrelevant,  it 
was  useless  to  pass  on  the  point  they  did  decide :  that  if  the 
making  of  the  record  was  imessential  to  the  validity  of  the 
assessment,  the  evidence  was  irrelevant,  and  the  Court  would 
not  have  held  the  question  of  its  admissibility  immaterial  and 
have  approved  the  ruling  of  the  Court  a  quo  ergo,  by  holding 
it  admissible,  the  Court  held  that  it  was  relevant  and  iatal  to 
ihe  ai^sessment. 

Upon  a  careful  consideration  of  the  opinion  in  the  case 
referred  to,  it  is  clear  to  us  that  the  Court  did  not  pass  on 
ihe  rdevancy  of  the  testimony  excluded,  but  upon  its  corw- 
petency. 

The  Court  appears  to  have  overlooked  the  real  point  of  the 
objection,  and  to  have  decided  on  a  point  not  made  by  coun- 
sel in  the  case.  No  objection  of  competency  was  made. 
Having  disposed  of  the  question  as  to  the  evidence,  by  hold- 
ing it  competent,  nothing  further  is  said.  For  the  foregoing 
reasons  we  do  not  think  the  question  before  us  was  consid- 
ered or  decided  by  the  Court  in  Ghiely  vs.  Irvine, 

But  if  it  was  considered  and  decided  as  contended  for,  we 
are  of  opinion,  with  unfeigned  respect  for  the  learning  and 
jadgments  of  our  predecessors,  that  as  far  as  re^ds  the 
question  before  us,  such  judgment  would  be  outside  of  the 
lines  of  the  law,  and  should  not  be  regarded  as  a  binding 
precedents 

We  pass  to  the  first  finding.  Does  it  support  the  judg- 
ment of  the  Court  below  ?  It  is  urged  that  this  finding 
shows  a  fraud  committed  by  the  contractor,  which  vitiates 
the  assessment,  and  therefore  no  judgment  should  be 
rendered  sustaining  it.  The  finding  is  briefly  this:  The 
Board  of  Supervisors,  on  a  petition  made  in  November, 
1OT2,  to  have  a  portion  of  Center  Street,  lying  between  Po- 
irero  Avenue  and  Nebraska  Street,  crossing  XJtah  Street,  and 
being  two  blocks  in  extent,  graded  and  macadamized,  ordered 
ihe  work  to  be  done.  The  petition  was  made  and  signed  bv 
three-fourths  of  the  property  owners  of  the  frontage  af- 
feeted.  At  the  times  of  signing  the  petition,  one-half  of  the 
(ywners  of  the  property  fronting  on  that  portion  of  Center 
Street  which  extends  from  Potrero  Avenue  to  Utah  Street, 
entered  into  an  agreement  with  one  P.  Donohue,  who  was 
then  a  street  contractor  in  the  City  and  County  of  San  Fran- 
cisco, and  who  is  the  assignor  of  plaintiff,  by  which  it  was 
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stipulated  that  he  (Donohue)  should  grade  and  macadamize 
Center  Street,  in  front  of  their  property,  at  the  price  of  three 
and  a  half  cents  per  square  foot,  and  twelve  cents  per  nm- 
ning  foot  for  curbing  the  same.     In  consequence  of  this 
a^eement  the  half  owners  just  referred  to  signed  the  peti- 
tion, which  was  filed,  and  the  Board  of  Supervisors  passed 
a  resolution  of  intention  to  have  the  portion  of  Center  Street 
first  above  mentioned  graded  and  macadamized.     In  pursu- 
ance of  this  resolution  and  the  subsequent  proceedings,  the 
regularity  of  which  is  not  attacked,  the  contracts  for  grading 
and  macadamizing  the  street  as  asked  in  the  petition  were 
awarded  to  P.  Donohue,  and  contracts  were  entered  into 
with  Donohue  for  doing  the  work,  that  is,  for  grading  at  the 
sum  of  forty-nine  and  one-half  (49J)  cents  per  cubic  yard, 
for  macadamizing  three  and  one-half  (d^)  cents  per  square 
foot,  for  curbing  twelve  (12)  cents  per  running  toot.    The 
assessment  was  made  out  at  these  prices  against  the  whole 
frontage.     The  owners  who  entered  into  the  agreement  (we 
will  call  it  a  side  "agreement)  with  Donohue,  paid  for  the  work 
done  in  front  of  their  property  at  the  prices  fixed  in  it. "  The 
price  for  grading  and  macadamizing  under  the   contract 
amounts  to  four  dollars  and  sixty-seven  cents  ($4.67)  per 
front  foot — under  the  side  agreement  to   one  dollar   and 
ninety-three  cents  ($1.93)  per  front  foot.    The  defendants 
did  not  sign  the  petition,  or  ^ide  agreement.     WitJiout  the 
owners  who  entered  into  the  side  agreement,  there  was  not  a 
majority  of  property  owners  in  frontage  who  signed  the  pe- 
tition.    The  portion  of  Center  Street  ordered  to  be  graded, 
etc.,  had  never  been  graded  prior  to  the  petition,  **  neither 
had  it  been  graded  for  two  blocks  on  each  side  of  said 
work." 

The  foregoing  statement  comprises  all  the  facts  found 
bearing  on  the  contention  between  the  parties  as  to  the  legal 
eflfect  of  this  finding. 

It  will  be  observed  that  the  last  clause  in  tlie  finding  is 
ambiguous,  if  taken  literally  and  according  to  its  grammatical 
construction,  **it,"asa  question  of  correct  syntax,  in  the 
sentence  quoted  above,  from  the  finding,  and  designated  by 
"  quotation  marks,''  refers  to  the  portion  of  Center  Street  in 
which  the  work  was  to  be  done,  and  was  done.  ButitisobTious 
that  the  intention  was  that  this  word  should  relate  to  Center 
Street,  and  not  to  the  portion  of  it  above  indicated.  In  constru- 
ing any  writing,  the  safer  rule  to  adopt  is  to  determine  its  mean- 
ing bv  the  nature  of  the  matter  in  it,  and  by  the  context, 
thougn  it  may  violate  gi'ammatical  rules.  {Ex  })arte  Bollman, 
4  Cranch,  94;  Broom's  Legal  Maxims,  652,  Maxim,  Adprox- 
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imum  antecedeTis,  etc.)  We  shall  therefore  treat  it  as  refer- 
ring to  Center  street* 

Do  the  facts  above  stated,  as  found,  show  that  the  con- 
tractor Donohue  committed  a  fraud  of  which  the  defendants 
can  complain  ?  The  blocks  on  the  Potrero  are,  in  dimensions, 
four  hundred  (400)  by  two  hundred  (200)  feet.  The  longer 
sides  of  the  blocks  are  north  and  south.  Center  Street  runs 
east  and  west,  Potrero  Avenue,  Utah  and  Nebraska  Streets 
crossing  it  at  right  ^gles.  The  short  lines  of  the  blocks  front 
on  Center  Street.  Potrero  Avenue  is  one  hundred  (100)  feet 
in  width,  Utah  and  Nebraska  Streets  are  eighty  (80)  feet 
wide.  It  will  be  observed  that  it  is  not  found  whether  the 
defendants  or  either  of  them  knew,  at  the  time  the  petition 
was  filed  with  the  Board  of  Supervisors,  of  the  matters  found 
to  have  been  done  by  the  contractor,  which  are  alleged  to 
be  fraudulent.  Nor  is  there  any  finding  when  they  first  be- 
came aware  of  them. 

It  is  averred  in  the  defense  setting  up  the  matters  alleged 
to  be  fraudulent,  that  owing  to  the  side  agreement,  the  de- 
fendants''were  prevented  n-om  protesting  against  the  said 
work,  which  they  desired  to  do. '  As  to  these  averments, 
which  were  in  issue,  nothing  is  found  at  all.  If  the  issue 
on  these  allegations  is  material,  that  is,  if  the  allega- 
tions are  requisite  to  make  out  the  defense,  the  failure  to 
find  on  it  is  an  error,  for  which  the  judgment  should 
be  reversed,  and  the  cause  remanded  that  a  finding  may  be 
had  on  it.  {BiUiiiga  vs.  EvereU,  52  Cal.  661.)  But  it  is 
strongly  implied,  by  the  averment  above  quoted,  that  the 
defendants  were  aware  of  the  matters  of  alleged  fraud  in  time  to 
have  protested  against  the  work.  If  they  were  ignorant  of 
tiiem,  how  can  it  be  truthfully  said  they  were  prevented  from 
protesting?  Webster,  after  giving  two  definitions  of  the 
verb  ** prevent"  (1st,  to  go  before;  to  precede;  2d,  to  be 
beforehand  with;  to  get  the  start  of;  to  anticipate;  to  fore- 
stall), which  he  says  are  obsolete,  defines  it  to  mean:  *'To 
intercept  and  stop;  to  hinder,  to  obstruct;  to  impede;  to 
thwart."  It  cannot  be  said  that  one  is  hindered,  or  obstructed, 
or  impeded,  or  thwarted  unless  an  effort  is  made  to  accom- 
plish that  which  is  hindered,  or  obstructed,  or  impeded,  or 
thwarted.  When  such  an  effort  is  made,  and  it  is  defeated 
by  the  act  of  some  person,  it  can  then  be  said  to  be  prevented. 
It  may  be  conjectured  or  inferred  that  the  machinations  of  a 
person  would  have  defeated  any  effort  to  accomplish  the 
end  arrived  at,  but  such  an  averment  would  lack  tne  essen- 
tial of  a  good  pleading  unless  it  appeared  clearly  that  the  acts 
complained  of  could  have  no  other  result  than  to  prevent. 
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But  we  cannot  see  how  the  defendants  were  prevented 
from  protesting.  The  act  complained  of  certainly  pnt  them 
under  no  duress  which  would  have  stiajed  their  nands  in 
writing  and  signing  and  presenting  a  protest  to  the  Board  of 
Supervisors.  If  they  did  not  know  of  the  so  called  fraud- 
ulent acts,  did  they,  as  foutid,  constitute  a  fraud  against  the 
defendants. 

Oourts  and  authors  have  always  been  cautious  in  attempt- 
ing a  definition  of  fraud.  ^Story's  Eq.  Jur.,  Section  lo6; 
Twyne'a  Case,  3  Coke,  80.)  It  does  and  can  assume  so  many 
shapes,  it  is  in  this  regard  so  protean  in  character  that  Judges 
and  text  writers  have  cautiously  abstained  from  the  danger- 
ous entanglements  of  a  definition.  ^'Omnis  definitio  injure 
periculom"  is  an  old  maxim  to  which  constant  heed  should 
be  rendered.  Definitions  of  actual  or  constt^ttctive  ffoxtd 
are  ^ven  in  the  Civil  Code,  Sections  1572,  1573.  These 
definitions  are  very  broad,  but  whether  they  embrace 
every  species  of  fraud  it  would  be  impossible,  a  priori, 
to  say. 

Judge  Story  thus  states  the  rule:  ''  Fraud,  indeed,  in  the 
sense  of  a  Court  of  equity,  properlv  includes  all  acts,  omia- 
sions  and  concealments  which  involve  a  breach  of  legal  or 
eq^uitable  duty,  trust  or  confidence  justly  reposed,  and  are 
injurious  to  another,  or  by  which  an  undue  or  unconscientious 
advantage  is  taken  of  another.  And  Courts  of  equiiy  will 
not  only  interfere,  in  cases  of  fraud,  to  set  aside  acts  done, 
but  they  will  also,  if  acts  have  by  fraud  been  prevented 
from  being  done  by  the  parties,  interfere,  and  treat  the  case 
exactly  as  if  the  acts  had  been  done."  (Story's  Eq.  Jur., 
Section  187.  See  cases  cited  in  note.)  The  definitions  in 
the  Code  substantially  accord  with  the  rule  above  cited. 

It  is  evident  from  the  foregoing  rule  that  fraud  arises  out 
of  a  breach  of  duty  or  obligation  which  one  owes  to  another. 
Then  if  there  is  any  fraud  here  it  must  spring  from  the  vio- 
lation of  a  duiy  or  obligation,  which  the  continkctor  was  un- 
der to  the  defendants.  (Story's  Eq.  Jur.,  Sections  204, 
208.)  What  obligation  or  duty  was  due  from  the  contractor 
to  the  defendants  r 

When  the  Board  of  Supervisors  had  authorized  a  street  to 
be  graded  by  a  resolution  of  intention,  on  a  proper  petition, 
of  which  resolution  notice  has  been  given  by  a  proper  pub- 
lication, all  owners  of  lands  or  lots  or  portions  of  lots,  who 
may  feel  aggrieved  or  have  objection  to  the  ordering  of  the 
work  described  in  the  notice,  or  who  may  have  objections  to 
any  subsequent  proceedings  of  the  Board  in  relation  to  the 
work,  or  to  any  of  the  acts  of  the  Superintendent  of  Streets, 
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in  the  discharge  of  any  of  the  duties  or  obligations  imposed 
npon  him  by  virtue  of  his  office,  may  file  with  the  Clerk  of 
the  Board  a  petition  or  remonsfa'ance,  wherein  they  shall  set 
forth  in  what  respect  they  feel  aggrieved,  or  the  acts  or  pro- 
ceedings to  which  they  object,  which  petition  or  remonstrance 
must  be  passed  on  by  the  Board  and  their  decision  shall  be 
final  and  conclusive;  but  the  Board  shall  not  order  the  said 
work  to  be  done,  unless  all  objections  and  protests  that  may 
have  been  presented  to  and  filed  with  their  Clerk,  shall  have 
been  disposed  of  by  it.  (Sec.  4  of  Act  of  April,  1872,  Stats,  of 
1871-2,  p.  805.)  The  petition  for  grading  must  be  signed 
by  the  owners  or  agents  of  the  owners  of  a  majority  of  the 
frontage  of  the  lots  fronting  on  the  proposed  work,  or  liable 
to  be  assessed  for  such  grading.  (Section  4.)  Should  the  own- 
ners  or  agents  of  more  than  one-half  in  frontage  of  the  lots 
and  lands  fronting  on  the  proposed  work,  or  liable  to  be  as- 
sessed therefor,  file  with  tne  Clerk  of  the  Board  written  ob- 
jections against  any  grading  described  in  the  notice  of  in- 
tention, at  any  time  before  the  expiration  qf  the  publication  of 
the  notice,  the  Board  is  barred  from  proceeding  further 
thereon  for  the  period  of  six  months,  unless  the  owners  or 
i^ents  of  a  majoriiy  of  the  frontage  of  the  lots  fronting  on 
the  proposed  work,  or  liable  to  be  assessed  therefor,  shall 
petition  anew  for  the  work  to  be  done.  (Section  4.)  The 
iBoard  is  authorized  to  award  contracts  for  grading  and  mac- 
adamizing, or  either  of  such  kinds  of  work;  but  before  it 
awards  any  such  contract,  a  notice  is  to  be  posted  and  pub- 
lished inviting  sealed  proposals  for  the  contemplated  work, 
for  five  days  (Section  6),  as  has  been  set  forth  in  a  former 
part  of  this  opinion.  Such  proposals  are  to  be  delivered  to 
the  Clerk  of  the  Board,  and  the  Board  is  required  by  the 
statute  (Section  6),  in  open  session  to  open,  examine  and 
pablicly  declare  the  same,  and  to  award  the  work  to  the  low- 
est responsible  bidder.     (Section  6.) 

The  contract  is  to  be  awarded  to  the  lowest  responsible 
bidder,  except  on  a  contingency  which  will  be  hereafter 
referred  to.  And  here  the  contractor,  who  is  the  lowest 
responsible  bidder  to  whom  the  contract  is  to  be  awarded  is 
tmt  mentioned.  No  trace  of  him  is  seen  in  the  Act  until  we 
reach  this  sta^e  of  the  proceedings.  (Sec.  6.)  The  notice 
of  this  award  is  to  be  puolished  for  three  days  (Sundays  and 
non-judicial  days  excepted),  and  within  five  days  after  the 
first  publication  of  the  award,  the  owners  of  a  majority  of  the 
frontage  of  the  lots  and  lands  liable  to  be  assessed  for  the 
work  may  elect  to  do  the  work,  and  to  enter  into  a  written 
oontract  to  do  the  whole  work  at  a  price  for  which  it  has 
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been  awarded,  npon  giving  bond  as  provided  in  the  Act. 
(Sec.  6.) 

This  is  all  we  find  in  the  Act  in  force  when  the  work  in- 
volved in  the  case  before  ns  was  ordered  and  done,  that 
throws  any  light  on  the  relations  between  the  defendants 
(who  were  owners)  and  the  contractor,  existing  in  the  in- 
cipiency  of  the  contemplated  work,  and  until  it  has  pro- 
gressed to  the  award  of  the  contract.  *  The  statute  fails  to 
recognize  the  contractor  as  connected  with  the  petition  for 
.  the  work  or  any  proceedings  regarding  it,  until  he  proffers  a 
bid  for  it  which  is  accepted.  xJven  if  he  is  owner  of  a  lot 
fronting  on  the  work,  and  liable  to  be  assessed,  he  is 
regarded  onl^  as  owner,  and  not  as  contractor.  Gertam 
ri^ts  and  privileges  are.  recognized  as  existing  in  the  owner, 
and  confirmed  to  him  by  the  provisions  of  the  Act.  But  it 
is  obviously  the  meaning  and  intent  of  the  Act,  that  each 
owner  is  to  be  protected  to  this  extent,  that  he  is  entitled  to 
have  the  work  done  by  the  lowest  responsible  bidder.  The 
Act  certainly  secures  to  him  this  measure  of  protection. 
And  he  is  entitled  to  have  this  protection  upon  a  fair  and 
square  bidding,  unaffected  by  any  act  or  device  or^  machina- 
tion of  the  bidder,  to  whom  the  contract  may  be  awarded, 
or  of  any  other  person,  whether  owner  or  not,  acting  in 
collusion  with  such  bidder. 

If,  now,  the  contractor,  before  the  contract  is  awarded, 
combines  emd  confederates  with  a  portion  of  the  owners,  by 
which  this  purpose  is  defeated,  is  not  this  protection  taken 
away  from  the  owner?  As  in  the  case  before  us,  by  a 
collusive  side  agreement  made  with  some  of  the  owners,  it 
resulted  that  the  defendants  were  assessed  for  the  work  to 
the  amount  of  four  dollars  and  siocty-seven  ($4.67)  cents  per 
front  foot,  and  the  owners  who  entered  into  the  side  agree- 
ment, though  assessed  for  a  like  amount,  were  discharged  on 
gayment  of  one  dollar  and  ninety-three  ($1.93)  cents  per 
'ont  foot.  The  contractor  and  owners  were  willing  tnat 
the  work  should  be  done,  provided  that  the  profit  to  the 
contractor  should  be  made,  not  out  of  his  friends  who  col- 
luded with  him,  but  out  of  those  who  did  not  sign  the  side 
agreement.  It  is  too  plain  to  elaborate  it  further  that  the 
defendants  and  each  of  them  were  deprived  of  the  right 
secured  to  them  by  the  Act  of  having  the  work  done  bv  the 
lowest  responsible  bidder,  and  that  the  devices  of  the 
contractor  and  those  who  colluded  with  him  were  a  fraud 
on  defendants  which  vitiated  the  whole  proceeding.  The 
assessment  has  no  foundation  to  it.  It  is  vitiated  with 
fraud  from  the  beginning,  and  must  be  held  to  be  a  nullity. 
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Whether  the  defendants  knew  of  the  fraud  or  not  in  its 
inception  .and  progress,  whether  they  failed  to  protest  or 
not,  or  to  take  any  other  step  to  put  a  stop  to  the  proceed- 
ing, the  result  is  the  same.  The  fraud,  under  any  circum- 
stances, is  fatal  to  the  claims  of  the  contractor  or  his  as- 
signee, unless  in  some  way  condoned  by  the  defendants. 
There  is  no  condona,tion  pretended  in  this  case. 

The  defense  can  be  made  under  the  thirteenth  section  of 
the  Act  of  1872.  It  arises  under  the  third  defense  allowed 
by  the  section  just  above  referred  to.  It  was  properly  set 
up  in  this  action. 

It  follows  from  the  foregoing  that  the  judgment  must  be 
affirmed.  This  conclusion  is  in  harmony  with  what  was  said 
by  Shafter,  J.,  who  drew  up  the  •  opinion  of  the  Court  in 
IsoUm  vs.  Reescy  32  Cal.  486.  In  that  case  an  offer  was  made 
to  prove  what  was  pleaded  and  found  here.  The  learned 
Judge  sfidd,  in  substance,  to  this  offer:  ^'Though  the  street 
contract  in  question  was  free  from  illegality  in  itself  consid- 
ered, still,  assuming  tiie  facts  which  the  defendant  offered  to 
prove,  the  side  arrangements  made  by  the  contractor  with  a 
portion  of  the  lot  owners  were  in  fraud  of  the  method  de- 
'  vised  by  the  Legislature  for  the  opening  and  repairing  of 
streets,  and  the  contract  itself  would,  therefore,  on  the  prin- 
ciples of  the  common  law,  be  illegal  and  void  from  the  be- 
ginning." The  opinion  then  proceeds  to  state  the  reason 
why  the  ruling  rejecting  the  offer  should  be  upheld — viz., 
that  the  Act  on  the  subject  then  in  existence  did  not  admit 
such  a  defense.  The  remedies  were  narrowed  to  those  ad- 
verted to  in  the  opinion  (see  32  Cal.,  page  487);  and  this 
meagemess  of  remedy  was  attributed  to  the  necessities  of 
the  power  given  by  the  Act.  The  decision  was  made  under 
an  Act  passed  in  1862  (Stats.  1862,  Sees.  6  and  12,  p.  391), 
which  sdlowed  no  such  defense  as  that  permitted  by  the  Act 
of  1872  (see  Sec.  13).  This  defense  was  first  allowed  by  the 
Act  of  April  4,  1870  (see  Sec.  7  of  Act  of  1870,  Stats,  of 
1869-70,  p.  895,  amending  Sec.  3  of  Act  of  March  26,  1868), 
and  was  continued  as  a  defense  by  the  Act  of  1872.  Cham- 
hers  vs.  StUterleey  40  Cal.  513,  was  decided  under  the  Acts  of 
1862  and  1863.  By  neither  of  these  Acts  was  this  defense 
allowed.  (See  40  Cal.,  p.  520.)  Himmdmann  vs.  HocuUey^ 
44  Cid.  224,  was  decided  under  the  same  statutes  as  Ghjam- 
bera  vs.  Satterlee.  The  case  of  Himmdmann  vs.  HocuUeyy  44 
Cal.  277,  did  not  involve  this  point  at  all. 

The  judgment  is  affirmed. 

We  concur:  Morrison,  C.  J.,  McKinstry,  J.,  Boss,  J. 

We  dissent:  Myrick,  J.,  Sharpstein,  J. 
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In  Bank. 


[Filed  December  13,  1880.] 

No.  7092. 

WILLIAM  A.  WINDEE,  Bespondent, 
vs.  • 

E.  W.  HENDKICK,  Executob,  etc..  Appellant. 

U.  S.  GoMicissioNXB  Gamnot  take  Oath  to  Cjjjm.  AGAnrar  Esiatb  a  Pio- 
BATE.  A  United  States  Goart  Gommissioner  is  not  anthoriaed  to  ad- 
minister the  oath  required  by  law  to  be  made  to  a  claim  against  the 
estate  of  a  deceased  person. 

Appeal  from  the  District  Conrt  of  the  Eighteenth  Judicial 
Disfoict,  Sail  Diego  County. 

K  W.  Hendricksy  Leach  dt  Parker,  for  appellant. 
W.  Jeff.  GaJtevxxidy  for  respondent. 

Mybice,  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  action  brought  against  an  executor  to  recover 
the  amount  of  a  rejected  claim.  The  affidavit  to  this  claim, 
was  sworn  to  by  the  claimant  in  this  State  before  a  United 
States  Court  Commissioner;  and  the  objection  is  made  tiiat 
such  Commissioner  is  not  an  officer  authorized  to  administo 
oaths  within  the  meaning  and  intent  of  Section  14M, 
C.  C.  P. 

According  to  Section  1494,  C.  C.  P.,  the  oath  to  a  claim 
made  against  the  estate  of  a  deceased  person  '*  may  be  taken 
before  any  officer^uthorized  to  administer  oaths."  By  refer- 
ence to  the  following  sections  it  will  be  seen  what  officers  are 
by  the  statutes  of  the  State  authorized  to  administer  oaths, 
viz. :  Sections  179,  259,  2012,  2093,  C.  C.  P.,  Sections  1028, 
4118,  4103,  Pol.  C.  In  these  sections  no  reference  is  made 
to  any  officer  other  than  to  State,  county,  and  township  offi- 
cers of  this  State.  It  is  argued  that  Section  1028,  Pd.  C, 
which  provides  that  "every  executive  and  judicial  officer 
may  administer  and  certify  oaths,"  and  Section  2093,  which 

Srovides  that  *'  every  officer  authorized  to  take  testimony  or 
ecide  upon  evidence,"  authorizes  every  officer  who  by  the 
Federal  statutes  may  exercise  executive  or  judicial  functions 
or  may  take  testimony  or  decide  upon  evidence  to  administer 
oaths  in  proceedings  in  the  local  affairs  of  this  State.  We 
think,  however,  that  such  is  not  the  proper  construction  to 
be  placed  upon  those  sections.  We  think  that  those  sections, 
and  Section  1494,  C.  C.  P.,  are  to  be  considered  in  connec- 
tion with  the  other  sections  above  cited,  and  those  other  sec- 
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tions  are  to  be  held  as  determining  (in  the  absence  of  other 
statutes  upon  the  subject)  who  are  me  officers  referred  tp  as 
being  authorized  to  administer  oaths.  *  As  weU  might  it  be 
said  that  because  a  commissioner  of  another  State  residing 
in  this  State  is  authorized  by  the  laws  of  that  State  to  ad- 
minister oaths  to  be  used  in  the  State  for  which  he  is  a  com- 
missioner; he  is  bjr^  Sections  1494  and  2093,  C.  C.  P., 
authorized  to  administer  oaths  to  be  used  in  this  State. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  sus&in  the  demurrer  to  the  complaint. 

We  concur:  Boss,  J.,  McKinstry,  J.,  Thornton,  J. 


Department  No.  2. 


[Filed  December  14,  1880.] 

No.  7157. 

H.  J.  GLENN  ET  AL.,  Appellants, 

.vs. 

D.  H.  ARNOLD,  Respondent. 

Attaceoiknt  or  P^bhonax.  Pbopkbtt  Mobtoaokd  without  ohanob  of  Po»- 
8K8BI0N.  A  mortgage  of  personal  property,  not  anch  as  may  be  mort- 
gaged by  chattel  mortgage  under  Section  2955  of  the  GiYil  Code,  will 
not  protect  the  property  against  a  subsequent  seizure  nnder  attach- 
ment against  the  mortgagor,  if  the  mortgagee  do  not  take  possesaion 
before  levy. 

ImoXiTXNCT  OF  iMDrvmuAx.  Pabtnkb  does  not  opbbatb  as  to  Pabtnibship 
Debts.  Where  partners  severally  file  their  petitions  in  insolvency, 
the  insolvent  Court  does  not  thereby  acquire  any  jurisdiction  over  the 
partnership  estate;  and  the  discharges  of  the  individual  member  can- 
not be  made  operative  as  to  the  debts  of  the  firm. 

Effect  of  Dibchabob  of  insolvent  Pabtneb  undeb  iNsoiiVBiiT  Act  of 
1852.  The  release  authorized  by  Section  24  of  the  Insolvent  Act  of 
May  4,  1852,  embraces  all  the  debts  and  liabUities  of  the  petitioning 
insolvent,  but  it  does  not  purport  to  release  the  liabilities  of  firms 
of  which  he  may  be  a  member. 

Appeal  from  the  District  Conrt  of  the  Tenth  Judicial 
District,  Colnsa  Cotinty. 

F,  Cy  Luahy  and  A.  P.  CaiUn,  for  appeUant. 

J.  T.  Harrington,  and  Jackson-  Hatch,  for  respondents. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  action  for  the  recovery  of  specific  personal  prop- 
erty. The  defendant  claims  to  hold  it  as  Sheriff  by  virtue 
of  a  levy  of  certain  attachments  issued  in  actions  commenced 
for  the  recovery  of  demands  against  the  firm  of  Campbell  A 
Spnrgeon. 
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The  plaintiffii  claim  that  the  property  had  been  transferred 
to  them  before  said  levy  by  one  William  Dresbach,  in  trust 
for  the  benefit  of  his  creditors,  and  that  he  was  entitled  to 
the  possession  of  it,  under  and  by  virtae  of  a  chattel  mort- 
gage executed  by  said  Campbell  &  Spurgeon  to  the  Ga]^ital 
Savings  Bank,  and  by  the  said  bank,  through  mense  assign- 
ments, to  said  Dresbach.  The  personal  property  described 
in  said  mortgage  is  not  such  as  may  be  mortgaged  under 
Section  2955  of  the  Civil  Code,  and  unless  the  mortgagee  or 
its  assignee  had  taken  possession  of  it  before  the  levy  of  the 
attachments,  that  levy  would  be  valid  as  against  any  claiin 
under  said  mortgage.  And  it  was  therefore  important  to 
determine  whether  the  plaintiflfs  had  reduced  said  property 
to  tlieir  possession  before  said  levy  was  made.  In  the 
absence  of  any  specific  finding  upon  this  question,  we  are 
bound  to  presume  that  the  Court,  which  rendered  its  judg- 
ment for  the  defendant,  found  that  the  plaintifEs  had  not  ac- 
quired possession  of  said  property  before  the  levy  of  the 
attachments  by  the  defendant.  The  question  whether  they 
had  or  not  is  one  of  fact,  and  unless  the  evidence  that  they 
had  is  clear  and  conclusive,  we  cannot  reverse  the  judgment 
on  the  ground  of  insufficiency  of  the  evidence  to  justify  the 
decision.  And  we  are  not  satisfied  that  the  evidence  u{)on 
this  point  is  of  that  clear  and  conclusive  character  which 
alone  could  justify  our  interference  with  the  finding  of  the 
Court  below  upon  a  question  of  fact. 

After  the  levy  and  seizure  by  the  defendant,  under  and  by 
virtue  of  the  aforesaid  attachments,  but  before  the  trial  of 
this  action,  Spurgeon  and  Campbell  individually  filed  their 
several  petitions  •  in  insolvency  and  were  discharged  from 
their  debts;  and  it  is  claimed  on  behalf  of  appellante  that  the 
attachments  issued  in  the  actions  commenced  against  the 
firm  upon  partnership  indebtedness  were  thereby  discharged; 
and  that  the  Sherriff  could  not  justify  the  taking  of  the  prop- 
erty under  said  attachments  without  proving  that  there  was 
something  due  from  the  defendants  to  the  plaintifis  in  the 
actions  in  which  said  attachments  were  issued,  and  that  this 
could  not  be  done  because  of  said  discharges.  It  is  well 
settled,  we  think,  that  where  partners  severally  file  their 
petitions  in  insolvency  that  the  insolvent  Court  thereby 
acauires  no  jurisdiction  over  the  estate  of  the  copartnership, 
and  that  discharges  of  the  individual  members  of  the  firm 
cannot  be  made  operative  as  to  the  debts  of  the  firm. 
Whether  they  would  thereby  be  discharged  from  individual 
liability  is  a  question  which  does  not  arise  in  this  case.  The 
release  authorized  by  Section  24  of  the  Insolvency  Act 
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embraces  all  the  debts  and  liabilities  of  the  petitioning  in- 
solvent. But  it  does  not  purport  to  release  the  liabilities  of 
firms  of  which  he  maj  be  a  member.  If  these  yiews  are 
correct,  it  follows  that  the  judgment  and  order  appealed  from 
must  be  affirmed. 

Judgment  and  order  affirmed. 

We  concur:  Thornton,  J.,  Myrick,  J. 


Department  No.  2. 


[Piled  October  9,  1880.] 
No.  6594. 

JOSEPH  SMITH  ET  AL.,  APiPELLANTB, 

vs. 
JAMES  TUNSTEAD,  Respondent. 

No  BEiiiEF  AOAcrar  Judoment  Occasioned  bt  Negligence  of  Attobnetb. 
Where,  on  a  cause  coining  on  regularly  for  trial,  plaintiffs'  attorneys 
were  negligent  and  failed  to  attend,  and  judgment  having  been 
rendered  for  defendants,  a  motion  was  made  to  set  it  aside  on  account 
of  surprise,  mistake,  and  excusable  neglect'  Held,  that  in  such  cases 
parties  were  not  entitled  to  relief  on  account  of  the  negligence  of 
their  attorneys. 

Appeal  from  the  District  Court  of  the  Twenty-second  Ju- 
dicial District^  Marin  County. 

PUkbury  dk  TUus,  for  appellants. 
JE,  B.  Mahon,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
This  was  an  action  to  recover  specific  personal  property. 
It  was  commenced  in  the  Twelfth  District  Court  for  the  City 
and  County  of  San  Francisco  on  the  twenty-third  of  May, 
1878.  The  property  sought  to  be  recovered  was  taken  from 
the  possession  of  the  defendant,  and  on  the  twentieth  of 
June,  1878,  delivered  to  the  plaintiffs  by  re^ar  proceeding 
under  the  statute.  On  the  twenty-third  of  July,  1878,  de- 
fendant filed  a  demurrer  to  the  complaint.  The  cause  was, 
on  the  sixteenth  day  of  August,  187o,  regularlv  transferred 
to  the  District  Court  for  Marin  County.  On  the  eighteenth 
of  November,  1878,  the  demurrer  was  withdrawn  and  an 
answer  filed  by  defendant.  On  the  same  day  the  cause  was 
ordered  on  the  trial  calendar  of  the  Court  (District  Court  for 
Marin  County)  for  hearing  and  trial  at  the  November  term. 
The  order  entered  on  the  eighteenth  of  November,  just 
above  referred  to,  was  in  these  words:  . 
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"  At  a  District  Court  of  the  Twenty-second  Judicial  Dis- 
trict of  the  State  of  California,  in  and  for  the  Coimty  of 
Marin,  held  at  the  Court-house  in  the  County  of  Mann,  <m 
the  eighteenth  of  Noyember,  1878;  present,  the  Hon.  Jack- 
son Temple,  Judge  of  the  Twenty-second  Judicial  District: 

**  Joseph  Smith  et  aL,  PlaintifGs,  | 

vs.  > 

'^  James  Tunstead,  Defendant.     ) 

''  The  demurrer  to  the  complaint  herein  having  been  with- 
drawn, and  the  answer  of  the  defendant  filed  nerein,  it  is 
ordered  that  this  cause  be  placed  on  the  Trial  Calendar  of 
this  Court  for  this  November  term,  1878,  of  this  Court,  for 
hearing  and  trial." 

A  copy  of  this  order  was  served  on  the  attorneys  for 
plaintins  on  the  same  day  on  which  it  was  entered. 

The  cause  was  called  for  trial  on  the  second  d^of  De- 
cember, 1878.  No  one  appeared  for  plaintifGs.  The  trial 
was  proceeded  with,  and  juagment  passed  for  the  defendant 
for  the  return  of  the  property  sued  for,  and  which  had  been 
taken  from  his  possession,  or  for  tiie  sum  of  $850,  the  value 
thereof,  in  case  a  return  could  not  be  had.  On  the  third 
day  of  December,  1878,  the  attorneys  for  plaintifb  were 
notified  by  the  attorney  for  the  defendant  of  the  decision 
and  judgment  of  the  Court  above  stated,  made  and  entered 
on  the  second  of  December. 

The  plaintifb,  on  the  fifth  of  December,  1878,  gave  notice 
of  a  motion  to  set  aside  this  judgment,  on  the  ground  tiiat 
it  was  taken  under  a  misapprehension  of  counsel  for  the 
plaintiffs  that  the  said  cause  would  be  set  down  for  trial  on 
a  day  certain.  This  notice  of  motion  was  given  by  the 
attorneys  of   record  who   commenced  the  action  for  the 

plaintiffs,  and  was  for  the day  of  December,  1878. 

The  notice  was  not  heard  in  December,  and  afterwards  other 
attorneys  for  plaintiffis  were  substituted. 

The  attorneys  last  referred  to  gave  notice  of  a  farther 
motion  to  set  aside  the  judgment,  to  be  heard  on  the  seven- 
teenth day  of  March,  lo79,  on  the  ground  that  it  was  taken 
against  the  plaintiffs  through  their  surprise,  mistake  and  ex- 
cusable neglect.  The  notice  further  stated  that  '*  this  mo- 
tion is  intended  to  form  a  part  of  the  motion  heretofore 
made,"  etc. 

The  motion  was  made  and  denied  on  the  seventeenth  day 
of  March,  1879,  and  this  appeal  is  prosecuted  from  that 
order  and  the  judgment. 

On  the  argument  the  negligence  of  the  attorneys  for  the 
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plaintiffs  was  conceded,  and  it  was  urged  that  the  judgment 
should  have  been  vacated  because  it  was  taken  against  them 
through  the  negligence  or  mistake  of  their  attorneys,  for 
which  they  should  not  be  held  responsible. 

An  examination  of  the  affidavits  impresses  us  with  the 
conviction  that  the  plaintiffs  were  not  negligent;  but  their 
attorneys  were,  and  parties  in  this  State  have,  in  such  cases 
as  this,  been  held  not  entitled  to  relief  on  account  of  the 
negligence  of  their  attorneys.  {Haight  vs.  Greeny  19  Cal. 
118;  MuUionand  vs.  Heynemany  Id.  605;  Ekd  vs.  Smft,  4n 
Cal.  620.) 

If  we  should  adopt  the  rule  as  contended  for  by  plaintiffs, 
we  must  overrule  these  cases.  This  we  do  not  feel  author- 
ized to  do. 

We  find  no  error  in  the  transcript,  and  the  judgment  and 
order  are  affirmed. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 


In  Bane. 


[Filed  December  13,  1880.] 
No.  6492. 

B.  HTTJilVfAN,  Bespondent, 

vs. 

J.  G.  NEWINGTON  et  al.,  Appellants. 

Watbb  Biohib — AonoN  aoainbt  DrvEBTiBB,  Acnsro  Inbxpekdsmtlt  ab  jronrr 
Wbomodobbs.  Where  a  person  was  entitied  to  a  certain  qoantity  of 
water  in  a  flowing  stream,  and  eight  other  persons  acting  indepen- 
dently of  one  another,  diverted  the  stream  in  snch  a  manner  &at, 
though  no  one  alone  deprived  him  of  the  amount  to  which  he  was 
entitled,  yet  altogether  they  did:  Hdd,  that  he  eonld  maintain  an 
action  against  them  aU  as  joint  wrongdoers. 

Appeal  from  the  District  Court  pf  the  Twenty-first  Judicial 
Disfanct,  Lassen  County. 

E.  V.  Spencer^  for  appellants. 
J.  8.  chapman,  for  respondents. 

Shabpstein,  J.,  deliyered  the  opinion  of  the  Court: 
The  respondent  Hillman  brought  an  action  against  eight 
defenduitSy  the  appeUants  herein,  and  alleged  that  he  was 
entitled^  by  virtue  of  a  prior  appropriation,  to  1,600  inches 
of  tiie  water  flowing  in  a  stream  known  as  Willow  creek,  and 
{hat  the  appeUants  diverted  the  waters  of  said  creek  from  the 
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natural  channel  thereof,  so  as  to  prevent  them  from  flowing 
into  the  plaintiffs  ditches,  and  thereby  deprived  him  of  the 
water  to  which  he  was  entitled.  He  further  alleged  that  the 
defendants  threatened,  and  intended,  unless  restrained  by  an 
order  of  the  Court,  to  continue  said  diversion  and  depriva- 
tion, and  prayed  that  they  be  enjoined  from  so  doin§.  There 
are  other  allegations  of  damages,  and  a  demand  of  judgment 
therefor.  Most  of  the  material  allegations  of  the  complaint 
are  specifically  denied  hj  the  defendants.  They  first  "  deny 
that  they  have  any  joint  interest  in  the  subject  matter  of  this 
action,  or  that  they  have  jointly  done  any  act  or  thing  men- 
tioned in  the  complaint;  or  that  they  are  jointly  liable  to  the 
plaintiff  in  any  matter  or  thing  connected  wim  or  growing 
out  of  the  subject  matter  of  the  action,  either  of  the  matters 
or  things  mentioned  or  set  out  in  the  complaint,  or  of  the 
matters  hereafter  mentioned  and  set  out  in  mis  answer. 

''  And  the  defendants  aver  that  tiieir  rights  and  interests 
in  all  matters  connected  with  the  subject  matter  of  this  action 
are  separate  and  independent  of  each  other,  and  that  for 
these  reasons  they  are  improperly  joined  as  defendants  in 
this  action." 

Afterwards  they  allege  that  each  of  the  defendants  is  the 
owner  and  in  the  actual  possession  of  a  separate  and  distinct 
tract  of  land,  and  that  «each  of  them  has,  without  any  con- 
nection with  any  other,  diverted  a  distinct  and  separate 
part  of  the  water  of  said  creek  for  his  individual  use.  In 
other  words,  that  they  have  acted  severally  and  not  jointly 
in  the  premises. 

The  Court  found  that  the  rights  of  the  plaintiff  to  400 
inches  of  the  waters  of  said  creek,  measured  under  a  foa^ 
inch  pressure,  were  prior  and  paramount  to  the  riehts  of 
the  defendants  or  any  of  them  in  said  waters;  and  mtd  the 
defendants  had  severally  and  not  in  concert  diverted  said 
waters  to  such  an  extent  that  said  400  inches  "  did  not  pass 
down  to  the  heads  of  plaintiffs  ditches."  The  judgment  of 
the  Court  is  that  the  defendants  be  perpetually  enjoined 
from  ''diverting  said  waters  or  any  part  of  them  from  their 
natural  channel  during  the  months  of  April,  May  and  June  of 
each  year  to  such  an  extent  as  that  400  incnes  of  water, 
measured  under  a  four-inch  pressure,  shall  not  pass  down 
the  channel  of  Willow  Creek  below  the  head  of  the  defendant 
Newington's  ditch  and  to  the  head  of  the  plaintiffs  upper 
ditch;"  and  that  the  plaintiff  recover  of  the  defendants  one 
dollar  damages  and  the  costs  of  suit,  taxed  at  S787.91;  and 
that  as  between  the  defendants  the  costs  and  damages  should 
be  apportioned.     From  that  judgment  the  defendants  appeal. 
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The  point  most  strongly  pressed  upon  our  attention  by 
appellants'  counsel  is  that  there  is  a  misjoinder  of  parties  de- 
fendant, because  they  did  not  act  jointly  or  in  concert  in 
diyerting  the  plaintiff's  water.  It  does  appear,  however, 
that  the  plaintiff  is  entitled  to  a  certain  quantity  of  water,  of 
which  he  is  deprived  by  the  defendants.  None  of  them  have 
a  right  to  use  any  of  the  water  of  Willow  Greek  unless  there 
is  more  than  400  inches  flowing  in  it.  If  there  be  more  than 
that  amount  flowing  in  it  at  any  time,  the  plaintiff  has  no  in- 
terest in  the  surplus.  What  the  respective  rights  of  the 
defendants  may  be  in  it  in  no  way  concerns  him. 

It  is  not  at  sul  improbable  that  no  one  of  the  defendants 
deprives  the  plaintiff  of  the  amount  to  which  he  is  entiUed. 
If  not,  upon  what  ground  could  he  maintain  an  action  against 
amy  one  of  them  ?  If  he  were  entitled  to  all  the  water  of  the 
creek,  then  every  person  who  diverted  any  of  it  would  be 
liable  to  him  in  an  action.  But  he  is  only  entitled  to  a  cer- 
tain specific  amount  of  it,  emd  if  it  is  only  by  the  joint  action 
of  the  defendants  that  he  is  deprived  of  that  amount,  it 
seems  to  us  that  the  wrong  is  committed  by  them  jointiy,  be- 
cause no  one  of  them  alone  is  guilty  of  any  wtong.  Each 
of  them  diverts  some  of  the  water.  And  the  aggregate 
reduces  the  volume  below  the  amount  to  which  the  plaintiff 
is  entitled,  although  the  amount  diverted  by  any  one  would 
not.  It  is  quite  evident,  therefore,  that  without  unity'  or 
concert  of  action  no  wrong  could  be  committed,  and  we 
think  that  in  such  a  case  all  who  act  must  be  held  to  act 


If  mere  be  a  sjirplus,  the  defendants  can  settle  the  priority 
of  right  to  it  among  themselves.  That  can  in  no  way  a^ect 
the  plaintifi*'s  right  to  the  amount  to  which  he  is  entitled. 
It  does  not  seem  to  us  that  the  defendants'  answer  that  each 
one  of  them  is  acting  independently  of  every  other  one, 
shows  that  the  wrong  complained  of  is  not  the  result  of  their 
joint  action;  and  if  it  does  not  the  answer  in  that  respect  is 
insufficient  to  constitute  a  defense.  The  case,  so  far  as  we 
are  advised,  is  sui  generis.  No  parallel  case  is  cited  by 
either  side.  The  objection  that  tne  judgment  does  not  ap- 
portion the  payment  of  the  damages  and  costs  equally  be- 
tween the  defendants  can  be  obviated  by  a  modification  of 
the  judgment  in  that  respect.  And  it  is  ordered  that  it 
be  so  modified,  and  with  that  modification  it  is  affirmed. 
We  concur:  Morrison,  C.  J.,  Myrick,  J.,  Koss,  J.,  Thorn- 
ton, J. 

.  I  concur  in  the  judgment-    McKinstry,  J. 
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Depabtment  No.  2. 


[Piled  October  9,  1880.] 

No.  6605. 

JOHN  H.  PIEPEE,  Kespowbnt, 

ys. 

THE  CINTENELLA  LAND  COMPANY  of  Lob  Anobles 

ET  AL.,   Al^PELLANTS. 

MonoR  TO  Change  Pi.aob  of  Tbzal — ^Papbbs  on  Appbaii — Bill  of  Excbp- 
noNB  Unkbcbssabt.  Under  Section  951  of  the  Code  of  Ci^il  Prooed- 
nre,  as  amended  in  1874,  it  is  not  necessary  in  order  to  hsTe  a  motion 
to  change  the  place  of  trial  passed  on  by  the  Bapreme  Court,  that  the 
papers  used  on  sach  motion  should  be  embodied  in  a  bill  of  excep- 
tions; it  is  snfBcient  if  they  are  inserted  in  the  transcript,  with  a  oe^ 
tificate  of  the  Jadge  of  the  Court  below  that  they  were  nsed  on  the 
motion. 

POWXB  OF  SUPBBMX  COUBT    TO    MaKB    BuLBS— ExTSNT  OF  POWBB.     In  tfas 

absence  of  any  statutory  provision  as  to  how  it  should  be  made  to  ap- 
pear to  tpe  Supreme  Court  on  an  appeal  what  papers  were  used  un  s 
motion  to  change  the  place  of  trial:  EM,  that  the  Sui»reme  Gouzt 
might  prescribe  the  mode  in  which  such  papers  might  be  brought  up; 
and  that,  ha  it  had  the  power  to  make  a  rule  in  adyanoe,  it  might  xstify 
the  mode  adopted  by  the  Court  below  in  a  particular  case. 
Azjj  Dbfbndantb  SbouIiD  Join  in  Motion  to  Chanob  Pi«acb  of  Tbial.  A 
motion  by  defendants  to  change  the  place  of  trial  of  a  cause  on  ac- 
count of  their  residence,  and  convenience  of  witnesses,  should  be 
joined  in  by  all  the  defendants;  and  if  one,  who  appears  to  be  a 
proper  party  and  who  intends  in  good  faith  to  defend,  dose  not  join, 
the  motion  should  be  denied. 

Appeal  from  the  District  Conrt  of  the  Twentieth  Jadicial 
Distact,  Santa  Clara  County. 

Brunson  &  WeUs,  J.  A.  Graves  and  Bichndl  A  WhUe,  for 
appellants. 
F.  E.  Spencer,  for  respondent. 

Thobnton,  J.,  deliyered  the  opinion  of  the  Court: 

This  is  an  appeal  from  an  order  den^ng  a  motion  made  to 
change  the  place  of  trial.  The  motion  was  made  on  two 
grounds — ^first,  the  residence  of  the  moving  parties;  and  sec- 
ond, the  convenience  of  witnesses. 

Aji  objection  is  taken  by  the  respondent  that  the  papers 
claimed  to  have  been  used  on  the  motion  in  the  Court  below 
cannot  be  looked  at  on  this  appeal,  because  not  embodied  in 
a  bill  of  exceptions. 
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As  the*  statute  waa  at  the  time  (in  1879)  the  motion  was 
made,  a  bill  of  exceptions  was  not  necessary  to  bring  up 
such  papers.  (Sec.  951,  0.  C.  P.)  In  1874  this  section  was 
changed  by  striking  out  of  the  last  clause  these  words: 
"And  of  the  bill  of  exceptions  relating  thereto,"  and  insert- 
ing in  their  place  the  following:  **  And  of  papers  used  on 
the  hearing  in  the  Court  below."  With  this  change  in  the 
statute,  we  cannot  see  that  a  bill  of  exceptions  is  necessary 
under  the  circumstances. 

There  is  in  the  transcript  a  certificate  of  the  Judge  of  the 
Court  below,  stating  what  papers  were  used  on  the  hearing 
of  the  motion,  and  these  papers  are  inserted  in  the  tran- 
script. The  statute  prescribes  no  mode  by  which  it  shall  be 
made  to  appear  to  this  Court  on  appeal  what  papers  were 
used  on  the  hearing  of  such  a  motion  as  the  one  before  us. 
Under  such  circumstances,  this  Court  has  the  power  to  pre- 
scribe by  a  rule  how  such  papers  can  be  brought  before  it 
on  appeal.  This  it  can  do  in  order  to  make  effectual  the  ap- 
peal given  by  law.  As  it  has  such  right  to  make  a  rule  in 
adyance,  it  nas  a  like  power  to  ratify  and  adopt  the  mode 
foUowed  in  this  case.  We  shall  consider  the  papers  named 
in  the  Judge's  certificate  as  properly  before  us. 

The  motion  referred  to  was  made  by  all  the  defendants 
seryed  but  one.  No  reason  is  given  why  he  did  not,  though 
he  had  appeared  and  filed  a  demurrer,  join  in  the  motion. 
Nor  does  it  anywhere  appear  in  the  moving  papers  that 
Martin,  the  defendant  who  did  not  join,  was  not  a  proper 
pfi^y  to  the  action.  As  far  as  we  can  see,  Martin  intended 
in  good  faith  to  defend  the  action,  and  wished  it  tried  in  the 
County  of  Santa  Clara  where  it  was  brought.  Under  these 
circamLstances  all  the  defendants  should  have  joined  in  this 
motion,  and  as  they  did  not  do  so,  the  motion  was  properly 
denied.  (Mckens  vs.  Jones,  decided  in  October,  1863,  re- 
ported in  2  Cal.  Dig.,  by  C.  H.  Parker,  Esq.,  Sec.  29,  p.  83; 
omUey  vs.  HtUtoriy  6  Wend.  508;  Lego  vs.  Doraheim,  19  Id. 
700;  Wdliiig  vs.  Sweet ,  1  How.  Pr.  Kep.  156;  Simmons  vs. 
McDougal,  2  Id.  77.) 

There  is  nothing  said  in  this  opinion  contrary  to  what  is 
ruled  in  aNeU  vs.  O'NeU  (opinion  filed  Februanr  20,  1880.) 
That  case  was  one  of  the  class  of  cases  mentioned  in  Section 
382  of  the  Code  of  Civil  Procedure.  The  case  before  us 
does  not  belong  to  that  class. 
The  order  is  affirmed. 
We  concur:    Sharpstein,  J.,  Myrick,  J. 
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In  Bank. 


[Filed  December  9,  1880.] 

No.   6715. 

J.  W.  HELLMAN  et  al.,  Besfondents, 

VB. 

HAKDY  JONES  et  al.,  Appellants. 

Stats  Title  to  Lands  Sslbctxd  in  Lieu  or  School  SBcnoMa  vrtsor  £x- 
TBBioB  LxMiTB  OF  Unoonfibmed  Mexicak  Gbakts.  Where  the  Act  of 
Congress  of  March  1,  1877,  confirmed  to  the  St-ate  the  tiUe,  otherwise 
nntnnsferred,  of  certain  lands  Selected  in  lieu  of  school  seetions 
within  the  exterior  limits  of  ^nconfirmed  Mexican  grants;  but  atths 
salne  time  provided  that  such  confirmation  should  not  extend  to  lieu 
lands  in  possession  of  settlers  claiming  homestead  or  pre-emption 
rights,  if,  within  twelve  months  after  the  passage  of  the  Act,  they 
should  present  to  the  proper  Land  Offloe  their  claims  and  proote: 
HM,  that,  in  def  anlt  of  snch  presentment  of  claim  and  proofs  within 
the  twelve  months  prescribed,  notwithstanding  the  presentation  of  a 
previous  pre-emption  claim  which  had  been  refused,  a  State  pstent 
conveyed  the  title. 

Appeal  from  the  District  Conrt  of  the  Seyenteenth  Jndicial 
District,  Los  Angeles  County. 

W.  D,  Gould  and  J.  H.  Blanchard^  for  appellants. 
R.  M.  Widnej/y  for  respondents. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 
The  action  is  ejectment — ^the  plaintiffs  claiming  title 
through  a  patent  from  the  State  of  California.  De&ndant 
Jones  is  in  possession  of  the  land,  and  claims  right  thereto 
as  a  pre-emption  settler.  Thejurj  found  special  facts  and  a 
general  verdict  for  defendant  Jones.  The  Court  below  set 
aside  the  general  verdict,  and  gave  judgment  for  plaintifi 
upon  special  findiujgs.  The  land  in  lieu  of  which  the  land 
in  dispute  was  applied  for  by  the  assignor  of  plainti&i  was 
at  the  date  of  the  application  within  the  exterior  limits  of  a 
Mexican  grant,  the  final  survey  of  which  has  never  been  con- 
firmed. (Finding  No.  10.)  The  listing  of  the  land  in  con- 
troversy to  the  State,  therefore,  did  not  transfer  the  title  of 
the  United  States.  The  land  in  lieu  of  which  the  land  was 
selected  was  not  lost  to  the  State.  (Bosmicrans  vs.  DoughsSf 
52  Cal.  213.)  The  first  section  of  the  Act  of  Congress  of 
March  1,  1877,  however,  provides:  ''The  title  to  the  lands 
certified  to  the  State  of  California,  known  as  indemnity 
school  selections,  which  lands  were  selected  in  lieu  of  the 
16th  and  36th  sections,  lying  within  Mexican  grants,  of 
which  grants  the  final  survey  had  not  been  made  at  the  date 
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of  such  selection  by  said  State^  is  hereb}r  confirmed  to  said 
State  in  lieu  of  the  16th  and  36th  sections,  for  which  the 
selections  were  made."  ^ 

The  third  section  of  the  same  Act  provides:  "The  fore- 
going confirmatioii  shall  not  extend  to  the  lands  settled  upon 
by  any  actual  settler  claiming  the  right  to  enter  not  exceed- 
ing the  prescribed  legal  quantity  under  the  homestead  or 
pre-emption  laws;  provided,  *  *  *  that  tjie  claim  of 
such  settler  shall  be  presented  to  th^  Begister  and  Beceiver 
of  the  District  Land  Office,  together  witn  proper  proof  of 
his  settlement  and  residence,  within  twelve  months  after  the 
passage  of  this  Act,"  etc. 

The  only  action  of  defendant  after  the  refusal  of  his  offer 
and  payment  in  1872  was  limited  to  an  ex  parte  motion,  ask- 
ing for  a  hearing  in  September,  1876.  He  did  not,  within  a 
year,  nor  at  any  time  alter  the  passage  of  the  Act  of  Con- 

g-ess  of  March  1,  1877,  present  his  claim  or  proofs  to  the 
istrict  Land  officers. 
Judgment  affirmed. 

We  concur:  Boss,  J.,  Thornton,  J.,  Sharpstein,  J. 
I  concur  in  the  judgment:  McKee,  J. 


Department  No.  2. 


..  [Filed  December  13, 1880.] 
No.  7233. 

A.  MONTGOMEBT,  Bespondent, 

vs. 

MICHAEL  DONNELLY,  Appellant. 

QussTzoK  AS  TO  Whbthbb  Tbansobipt  Sbows  that  Etidencb  Otfxbed,  and 
Objections  thereto  OvBBBirLED,  was  Intboduced.  Where  the  tran- 
script on  appeal  from  a  judgment  in  ejectment  stated  that  plainti£f  on 
the  trial  offered  certain  patents,  that  defendant  objected  thereto,  that 
the  objection  was  overruled  and  defendant  excepted;  and  it  was  ob- 
jected on  appeal  that  the  record  did  not  show  that  the  protest  offered 
had  been  read  or  introduced  in  evidence:  HM,  that  though  there  was 
no  direct  statement  that  the  patents  had  been  introduced  in  evidence, 
the  statement  of  the  offer,  objection  and  ruling  was  to  be  considered 
equivalent  thereto. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  Dis- 
trict, Colusa  County. 

J.  8.  Harrington,  for  appellant. 
W.  S.  Good,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  entered  in  fayor  of  the 
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plaintiff  in  an  action  of  ejectment^  and  from  an  order  deny- 
ing the  defendant's  motion  for  a  new  trial.  The  compkmt 
is  in  the  ordinalry  form.  The  answer  denies  each  and  every 
allegation  of  the  complaint,  and  alleges  that  the  defendant 
rightfully  occupies  the  land  under  a  nonlestead  entry  of  it, 
for  which  he  holds  the  receipt  of  the  Receiver  of  the  United 
States  Land  Office  of  the  aistrict  within  which  the  land  is 
situated.  Upon  the  trial  the  plaintiff  offered  the  record  of  a 
patent  of  the  land  from  the  United  States  to  the  State  of 
California,  as  recorded  in  the  Colusa  County  Records.  The 
defendant  objected,  ^'on  the  grounds  that  it  is  irrelevant 
and  immaterial  and  incompetent;  that  there  is  no  authority 
shown  for  the  recordation  of  patents  from  the  United  States 
to  the  State  of  California  in  the  county  wherein  the  land  is 
located,  and  that  it  is  not  th^  best  evidence." 

The  objection  was  overruled  and  the  defendant  excepted. 

The  plaintiff  next  offered  a  patent  from  the  State  of  Cal- 
if omia  to  the  plaintiff  for  the  same  land,  to  which  defendant 
objected  ''  that  it  is  irrelevant  and  immaterial,  no  foundation 
having  been  laid  for  the  offer." 

The  objection  was  overruled  and  the  defendant  excepted. 

The  defendant  then  offered  evidence  which  tended  to  prove 
that  he  had  complied  with  the  provisions  of  the  laws  of  the 
United  States  ''to  secure  homesteads  to  actual  settlers  on 
the  public  domain."  The  offer  was  objected  to  on  the 
ground  that  the  evidence  was  irrelevant  and  immaterial, 
and  the  objection  was  sustained.     The  defendant  excepted. 

If  the  plaintiff  had  proved  title  in  himself  under  a  United 
States  patent,  the  rulings  of  the  Court  upon  these  points 
were  correct.  (French  vs.  Fyan,  3  Otto,  169;  Johnson  vs. 
lowsley,  3  Wall.  72;  Leese  vs.  Clark,  18  Cal.  672;  Gibson  ys, 
Chauteau,  13  Wall.  102;  MUler  vs.  Dak,  44  Cal.  562;  Churchr 
hill  vs.  Anderson,  No.  6883 — opinion  of  this  Court,  filed  Sep- 
tember 28,  1880;  Doll  vs.  Meader,  16  Cal.  325.) 

The  counsel  for  defendant,  however,  insists  tiiat  the  record 
does  not  show  that  the  patents  offered  in  evidence  were  in- 
troduced  or  read  in  evidence;  and  there  is  no  direct  state- 
ment that  they  were.  As  each  was  offered  an  objection  was 
interposed  and  overruled.  This  we  think  to  be  the  equiva- 
lent of  a  statement  that  each  was  admitted  in  evidence.  A 
direct  statement  to  that  effect  would  be  more  satisfactory. 
But  we  do  not  feel  called  upon  to  reverse  the  judgment  on 
that  ground,  and  that  is  the  only  ground  upon  which  we 
could  reverse  it. 

Judgment  and  order  affirmed. 

We  concur:    Thornton,  J.,  Myrick,  J. 
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Department  No.  2. 


[Filed  December  14,  1880.] 

No.  10,543. 

THE  PEOPLE,  Eespondent, 

vs. 

MART  WILLIAMS,  Appellant. 

Cbdomal  Law — Vebdict  Against  Evidence  to  be  Set  Aside.  Where  a  per- 
son charged  with  stealing  money  from  A,  was  convicted  of  grand 
larceny,  bat  the  record  failed  to  show  that  A  lost  any  money,  or  that 
defendant,  though  a  bad  character  and  unable  to  give  a  consistent  ac- 
count of  money  found  in  her  possession,  took  any  from  A:  Held,  on 
appeal,  that  the  judgment  should  be  set  aside  as  against  evidence. 

CBiaoNAii  Law — Remabks  op  Jxtdoe  Pbejttdiciaii  to  Accused.  Where,  on 
the  trial  of  a  woman  for  grand  larceny  from  one  Taylor,  the  Judge  re- 
marked in  the  presence  of  the  jury  '*  that  while  it  appears  beyond  any 
rieasonable  doubt  at  any  rate,  and  perhaps  beyond  any  doubt,  that  this 
women  had  stolen  money  there,  it  does  not  appear  that  it  was  Tay- 
lor's money,"  and  afterwards  the  Judge  instructed  the  jury  to  disre- 
gard the  remarks,  which,  he  said,  he  had  made  under  the  impression 
that  there  was  no  testimony  to  show  that  Taylor  had  lost  any  money, 
and  while  he  expected  to  advise  the  jury  to  acquit;  but  that  subse- 
quent testimony  had  been  introduced  as  to  Taylor's  having  money  at 
her  house  at  the  time  of  the  alleged  larceny:    HM,  very  grave  error. 

FBOCEEDiNoa  BT  Infobm ATioN  SusTAiNSD.  Where,  after  conviction  upon  in- 
formation for  grand  larceny,  a  motion  in  arrest  of  judgment  was  made 
on  the  ground  that  the  Court  had  no  jurisdiction  to  try  the  offense 
without  an  indictment:    Held,  properly  denied. 

Appeal  from  the  Superior  Court  of  the  City  and  County 
of  oan  Francisco. 

O.  E.  Harpham^  for  appellant. 

A.  L.  Hart,  Attomey-GenercJ,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
The  appellant  was  tried,  conyicted  and  sentenced  upon  a 
charge  of  having  stolen,  on  the  eighteenth  of  February,  1880, 
ISO  in  gold  coin  belonging  to  one  George  Tajrlor .  The  evidence 
introduced  tended  to  establish  the  following  facts :  Taylor, 
who  had  been  a  sailor  in  the  United  States  navy,  was  dis- 
charged and  paid  off  about  the  fifth  of  February,  1880,  and 
on  the  seventeenth  of  that  month  he  took  from  his  pocket 
and  showed  to  his  comrade,  Carr,  who  had  also  been  dis- 
charged and  paid  off,  eight  or  nine  120  pieces,  and  said  that 
he  intended  to  send  some  of  it  home  to  his  family  in  Boston. 
Taylor  and  Carr  came  to  San  Francisco  on  said  last  men- 
tioned day,  and  put  up  at  the  American  Exchange  Hotel, 
where  they  remained  until  the  next  morning,  when  they  went 
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to  Mrs.  Stannah's  house,  where  the  appellant  called  npon 
them  while  they  were  at  dinner,  and  upon  her  inyitation  tney 
accompanied  her  on  her  return  to  her  house.  While  at  ap- 
pellant's house,  Taylor  gave  hep  "  a  110  greenback  and  a  |5 
gold  piece."  He  slept  with  her  that  day.  On  the  nineteenth 
of  February,  McConnell  and  Nettleton,  two  police  officers, 
went  to  appellant's  house  to  arrest  Bosannah  Marshall  and 
Thomas  Core  on  a  warrant  in  which  they  were  charged  with 
having  robbed  Taylor's  comrade,  Carr.  These  officers  f onnd 
some  money  which  they  took  to  the  City  Hall.  At  that  time 
they  had  not  seen  Taylor  nor  appellant.  About  an  hour 
afterwards  the  officers  returned  to  make  a  more  thorough 
search,  and  then  found  appellant  busy  at  work  in  the  room. 
She  seemed  to  be  secreting  something,  and  acted  in  a  mys- 
terious manner.  The  officers  found  a  purse,  containing  155 
in  gold  coin  and  $9  in  silver,  concealed  in  a  barrel  of  salt. 
The  same  purse  was  lying  empty  on  appellant's  table  when 
the  officers  first  visited  the  house.  Before  that  she  said  that 
she  was  destitute,  but  after  the  purse  was  found  she  said  that 
she  owned  it,  and  that  she  had  ''tucked  it  in  there  a  long 
time  ago  and  had  forgotten  all  about  it."  Two  one  dollar 
silver  pieces  were  found  concealed  behind  the  cushion  of  the 
lounge,  and  when  asked  who  owned  that  she  said  that  her 
husband  told  her  when  he  died  that  there  was  money  in  the 
house.  She  had  previously  stated  that  her  husband  had  no 
money  when  he  died,  beyond  $3  or  $4  in  silver  in  his  pockei 
When  confronted  by  Taylor  she  said  that  he  had  dropped 
his  money  on  the  floor,  and  that  she  picked  up  $20  and  $10, 
which  she  gave  to  him,  and  that  hepicked  up  the  rest  him- 
self. It  does  not  appear  whether  Taylor  acquiesced  in  that 
statement  or  not.  He  died  before  the  trial,  and  no  state- 
ment of  his  in  regard  to  the  loss  of  any  money  by  him  was 
introduced,  nor  is  there  any  evidence  tending  to  show  that 
he  identified  or  claimed  the  money  found  or  any  part  of  it 
as  his. 

It  is  assigned  as  error  by  the  appellant  that :  "  The  verdict 
is  against  the  evidence,  because  the  people  did  not  show  that 
any  property  was  lost  by  Taylor  at  all,  or  that  defendant 
took  any  money  or  other  property  from  Taylor." 

We  are  unable  to  discover  anything  in  the  testimony  from 
which  it  can  be  reasonably  inferred  that  any  money  was 
stolen  from  Taylor,  or  that  he  even  lost  any.  As  there  was 
no  testimony  tending  to  prove  that  any  money  was  stolen 
from  him,  the  contradictory  state^lents  made  by  the  appellant 
in  regard  to  the  money  found  in  her  honse,  her  strange  con- 
duct, her  mysterious  movementaandbad  character  only  tend 
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to  show  that  if  Taylor  had  lost  any  money  in  her  house  sus- 
picion might  very  naturally  point  to  her  as  a  person  who 
would  very  likely  have  taken  it.  But  it  would  not  tend  in 
the  slightest  degree  to  prove  that  Taylor  lost  any  money,  or 
that  any  was  stolen  from  him.  It  is  seldom  that  a  judgment 
in  a  criminal  case  can  be  reversed  on  the  ground  that  the 
verdict  is  against  the  evidence;  but  when,  as  in  this  case, 
there  is  no  evidence  to  support  the  verdict,  a  new  trial  must 
be  granted  if  asked  for,  and  the  Court  erred  in  denying  it 
on  this  ground. . 

Durinff  the  progress  of  the  trial  an  objection  was  made 
by  appellant's  counsel  to  a  question  which  the  District  At- 
torney asked  the  witness  Carr,  and  thereupon  the  Court  re- 
marked in  the  presence  of  the  jury,  *'  that  while  it  appears 
beyond  any  reasonable  doubt,  at  any  rate,  and  perhaps  be- 
yond any  doubt,  that  this  woman  had  stolen  money  there,  it 
does  not  appear  that  it  was  Taylor's  money."  And  in  its 
charge,  the  Court  instructed  the  jury  that,  ''any  remark  the 
Court  may  have  made  in  the  course  of  the  trial  touching  the 
value  of  circumstantial  evidence  as  compared  with  positive 
evidence,  or  any  remark  the  Court  may  have  made  during 
the  course  of  the  trial  touching  the  guilt  of  the  defendant 
from  circumstances  showing  that  sh^  was  in  the  possession 
of  some  stolen  money,  are  to  be  discarded  entirely  and  com- 
pletely disregarded  by  the  jury;  those  remarks,  whatever 
thev  were^  were  made  under  the  supposition  that  no  testimony 
had  been  introduced  then,  when  they  were  made,  tending  to 
show  that  Taylor  had  any  gold  coin  in  the  house  of  Mrs. 
Williams  at  or  about  the  time  of  the  alleged  larceny,  up  to  that 
point  the  Court  was  satisfied  that  there  had  not  been  suffi- 
cient proof  to  go  to  the  jury  that  Taylor  did  have  any  money 
in  that  house.  At  that  stage  of  the  trial  the  Court,  if  no  fur- 
ther evidence  had  been  introduced,  would  have  advised  to 
acquit  the  defendant  for  want  of  sufficient  proof.  Since  that 
stage  of  the  case,  however,  certain  testimony  has  been  intro- 
duced as  to  some  statements  of  the  defendant,  Mrs.  Williams, 
as  to  the  possession  of  gold  coin  by  Taylor  in  her  house  at 
or  about  the  time  of  the  alleged  larceny. 

It  does  not  appear  by  the  transcript  that  when  the  Court 
remarked  ' '  Uiat  while  it  appears  beyond  any  reasonable  doubt, 
at  any  rate,  and  perhaps  beyond  any  doubt  that  this  woman 
had  stolen  money  there,"  that  any  evidence  had  been  intro- 
duced which  tended  to  show  that  there  was  any  stolen  money 
in  the  house. 

If  the  Court  had  corrected  itself  in  this  respect  in  its  in- 
structions, we  might,  perhaps,  hold  that  the  jury  could  not 
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have  been  mislead  by  that  onfortanate  remark.  Bnt  the 
Court  in  its  instracnon  seems  to  have  aimed  only  at  re- 
moving from  the  minds  of  the  jnry  any  impression  that  might 
have  been  made  favorable  to  tiie  appellant,  by  the  statement 
that  it  did  not  appear  that  the  stolen  money  which  she  had 
belonged  to  Taylor.  We  have  no  more  doubt  that  the  re- 
mark and  instruction  which  we  have  quoted  taken  together 
constitute  a  verj  grave  error,  than  we  have  that  a  person  ac- 
cused of  crime  is  entitled  to  a  fair  trial. 

The  motion  in  arrest  of  judgment  on  the  ground  that  the 
Court  had  no  jurisdiction  to  try  the  defendant  for  the  crime 
of  grand  larceny  without  an  indictment  was  properly  denied. 
The  record  shows  she  was  tried  upon  an  information  duly 
presented  and  filed. 

Judgment  and  order  denying  the  motion  for  a  new  trial 
reversed  and  cause  remanded  for  a  new  trial. 

We  concur:    Boss,  J.,  Thornton,  J. 


Department  No.  2. 


[Filed  December  15,  1880.] 

.   No.  7151. 

JOHN  QUIGGLE,  Appellant, 

vs. 

S.  S.  TBUMBO  et  al.,  Bespondentb. 

GouBT  CoMinBBXoNKB  OAMNOT  APPonTT  BiGSZYBB.  A  CoQii  CommiHiyoner 
has  no  authority  to  appoint  a  receiyer. 
.  Becbitkb's  Bond  void  whkbe  ApPoiMnfKirr  tozd.  VHiere,  in  an  action 
npon  what  porported  to  be  a  receiyer's  bond,  the  complaint  set  forth 
that  the  reoeiyer  was  appointed  by  a  Court  CommiBsioner:  Held,  that 
aa  a  receiver  oonld  not  be  appointed  by  a  Coort  Commiasioner,  the 
bond  was  yoid,  and  the  complaint  did  not  state  facts  sufficient  to  con- 
stitnte  a  cause  of  action. 

Appeal  from  the  District  Oonrt  of  Twenty-third  Judicial 
Distinct,  Modoc  County. 

K  V.  Spencer,  for  appellant. 

E.  Turner  and  J.  D,  Goodwin,  for  respondents. 

Myriok,  J.,  delivered  the  opinion  of  the  Court: 
A  Court  Commissioner,  appointed  by  a  District  Court, 
made  an  order  appointing  Trumbo  a  receiver  in  an  action 
brought  byone  Paxton  against  Quiggle,  plaintiff  herein,  and 
Dean  and  Wells,  for  the  purpose  of  setting  aside  a  sale  made 
by  Dean  and  Wells  to  Quiggle  of  certain  personal  property, 
on  the  ground  of  fraud.   Trumbo  executed  a  bond  as  receiver. 


The  Pacific  Coast  Law  Journal.  823 

.  and  his  co-defendants  herein  were  his  sureties  on  the  bond. 
The  plaintiff  herein  alleges  that  the  receiver  took  possession 
of  the  property;  tliat  the  action  against  Quiggle  and  others 
was  'dismissed  as  to  him,  and  that  Trnmbo  subsequently 
delivered  the  property  to  Paxton. 

The  defendants  herein  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained,  and  plaintiff 
failing  to  amend,  judgment  went  for  defendants.  Plaintiff 
appended. 

It  appears  to  us  that  the  appointment  of  the  receiver  by 
the  Court  Commissioner  was  void.  The  powers  of  a  Com- 
missioner are  specified  in  Sec.  269,  C.  C.  r.  He  must  rely 
upon  the  statute  alone  for  his  authority  to  act.  (28  Cal.  497.) 
According  to  Sec.  564,  C.  C.  P.,  a  receiver  mav  be  appointed 
by  the  Court  or  the  Judge  thereof.  We  think  that  inis  sec- 
tion confines  the  power  to  appoint  a  receiver  to  the  Court  or 
the  Judge  thereof.  See  Sees.  566,  567,  568,  569,  C.  C.  P., 
where  the  Court  is  to  act  regarding  a  receiver.  It  could  not 
be  contended  that  in  all  the  matters  referred  to  therein,  a 
Court  Commissioner  could  act,  having  implied  authority,  so 
to  do  by  Sec.  269,  C.  C.  P.  The  effect  of  Section  304,  0.  C. 
P.,  is  to  limit  the  power  to  appoint  a  receiver  to  the  Court  or 
Judge. 

The  complaint,  counting  as  it  does  on  an  appointment 
made  by  a  Court  Commissioner,  was  defective;  the  bond  was 
void;  the  demurrer  should  have  been  sustained. 

This  case  is  not  within  Sec.  963,  Pol.  Code.  Here  there 
is  no  official  bond;  there  was  no  officer  to  give  a  bond. 

Judgment  affirmed. 

Wo  concur:  Thornton,  J.,  Sharpstein,  J. 


In  the  Superior  Court. 

Department  No.  8. 


THE   PEOPLE  EX  bel.  EDWAED  PKOBEBT  et  al., 

Plaintiff, 
vs. 
L.  L.  ROBINSON  et  al..  Defendants. 

Hayns,  J. : 

This  is  a  proceeding  brought  by  the  Attorney-General  in 
the  name  of  the  People  of  the  State,  on  the  relation  of  Ed- 
ward Probert  and  others,  to  determine  who  are  entitled  to 
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the  office  of  Trustees  of  the  St.  Lawrence  Mining  Oompanj. 
The  first  question  is  as  to  the  right  oi  the  defendants  to  the 
office.  Their  right  depends  upon  the  validity  of  an  election 
held  on  the  sixth  of  January,  1880.  At  that  election  aT  ma- 
jority of  the  shares  of  the  stock  was  voted  by  one  W.  C. 
Bennett.  The  stock  stood  upon  the  books  of  the  company 
in  Bennett*s  name.  But  some  time  before  the  election  he 
had  sold  the  stock  to  the  relator,  Edward  Probert.  Probert 
had  paid  full  value  for  it,  and  the  certificates  had  been  en- 
dorsed and  delivered  to  him;  but  no  transfer  had  been  made 
on  the  books  of  the  company.  The  question  is,  whether 
Bennett  had  a  right  to  vote  this  stock.  It  is  not  necessary 
to  determine  whether  Probert  could  have  voted  the  stock 
He  made  no  attempt  to  do  so,  nor,  so  far  as  appears  from 
the  evidence,  was  he  present  at  the  election,  or  possessed  of 
any  actual  knowledge  thereof.  The  precise  question  is, 
whether  a  person  in  whose  name  stock  stands  upon  the  boob 
of  a  corporation  has  the  right  to  vote  at  the  stockholders' 
meetings,  after  having  sold  his  stock  and  endorsed  and  de- 
livered the  certificates.  Under  the  Code  there  can  be  no 
doubt  tiiat  he  has  not  the  right.  Section  312  of  the  Civil 
Code,  in  relation  to  election  of  officers  of  corporations, 
provides  that:  "Every  person  acting  therein,  in  person  or 
by  proxy  or  representative,  must  be  a  member  thereof,  or  a 
bona^fide  stockholder,  having  stock  in  his  oton  name  on  the  stock 
books  of  the  corporation^''  etc.  Under  this  section  two  things 
are  necessary  m  order  to  enable  a  person  to  vote:  First,  he 
must  be  one  "having  stock  in  his  own  name  on  the  stock 
books  of  the  corporation,'*  etc.;  and  second,  he  must  be  a 
bonajide  stockholder.  Our  Supreme  Court  has  decided  that 
under  the  section  the  mere  fact  that  stock  stands  in  a  i)erson's 
name  upon  the  books  of  a  companv — ^he  having  no  interest 
therein — ^is  not  sufficient  to  entitle  nim  to  vote.  (See  Stewart 
vs.  Atahoney  Mining  Co.,  decided  February  5,  1880.) 

But  the  St.  Lawrence  Mining  Company  was  not  incorpo- 
rated under  this  Code.  It  was  incorporated  under  the  Act  of 
1853;  and  it  is  conceded  by  counsel  on  both  sides  that  the 
case  is  to  be  governed  by  the  provisions  of  that  Act.  Sec- 
tion 6  of  the  Act  provides,  among  other  things,  that  ''  all 
elections  shall  be  by  ballot,  and  each  stockholder,  either  in 
person  or  by  proxy,  shall  be  entitled  to  as  many  votes  as  he 
ovms  shares  of  stock."  If  this  were  all  in  relation  to  tba 
matter,  it  would  seem  to  be  clear  that  one  who  does  not  own 
the  stock  cannot  vote;  and  it  can  hardly  be  contended  that  a 
person  is  the  owner  of  stock  after  he  has  sold  it,  and  en- 
dorsed and  delivered  the  certificates.    But  the  above  provis- 
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ion  is  not  the  only  one  in  relation  to  the  matter.  Section  9 
of  the  Act  provides,  that  ''The  stock  of  the  company  shall 
be  *  *  tomsf  erable  in  such  manner  as  shall  be  prescribed 
by  the  by-laws  of  the  company;  btd  no  transfer  shall  be  valid, 
except  between  the  parties  thereto,  until  the  same  shaU  have 
been  so  entered  an  the  books  of  the  company  as  to  show  the 
names  of  the  parties  by  and  to  whom  transferred,  the  num- 
ber and  designation  of  the  shares,  and  iihe  date  of  the 
transfer." 

It  is  contended  that  although  the  transfer  in  this  case  was 
valid  as  between  Bennett  and  Probert,  yet,  that  inasmuch  as 
the  transfer  was  not  entered  upon  the  books  it  was  not  valid 
as  between  Probert  and  the  other  stockholders,  or,  as  it  has 
been  phrased,  between  Probert  and  the  corporation.  And 
it  is  ar^ed  in  support  of  the  position,  that  inasmuch  as  a 
person  is  liable  as  a  stockholder  for  the  debts  of  the  cor- 
poration as  lon^  as  he  allows  his  name  to  appear  upon  the 
books  as  such,  it  was  the  intention  of  the  Act  to  give  him  a 
voice  in  the  management  of  the  affairs  of  the  corporation. 

This  (question  however,  is  not  a  new  one.  It  was 
decided  in  the  case  of  Allen  vs.  HUl  (16  Cal.  113).  In  that 
case  certain  stock  stood  upon  the  books  of  a  corporation  in 
the  name  of  one  Devane,  but  it  really  belonged  to  the  firm 
of  Devane  &  Hill.  After  Devane's  death  the  stock  was  voted 
by  Hill,  the  surviving  partner,  although  the  stock  still  re- 
mained in  the  name  of  Devane.  It  was  held  that  the  stock 
was  properly  voted,  and  Cope,  J.,  delivering  the  opinion, 
said: 

"  We  think  that  no  consequence  is  to  be  attached  to  the 
circumstance  that  a  portion  of  the  stock  represented  by  Hill 
stood  upon  the  books  of  the  corporation  in  the  name  of  Devane 
alone.  *  *  It  would  seem  upon  principle  that  the  real  owner 
of  stock  should  be  entitled  to  represent  it  at  the  meetings  of 
the  corporation,  and  that  the  mere  fact  that  he  does  not 
appear  as  owner  upon  the  books  of  the  company  should  not 
exclude  him  from  the  privilege  of  doing  so.' 

This  case  was  determined  upon  the  Act  now  under  con- 
sideration, and  it  is  conclusive  of  the  question.  A  contrary 
doctrine  has  been  maintained  in  other  States.  (See  Hoppin 
vs.  Buffer,  9  B.  I,  517;  People  vs.  Ferris,  42  Conn.  568).  feut 
it  is  hardly  necessary  to  say  that  this  Court  must  follow  the 
decisions  of  our  own  Supreme  Court.  Upon  the  authority 
of  AUen  vs.  HUl,  I  hold  tnat  Bennett  had  no  right  to  vote  the 
36,800  shares  he  had  sold  to  Probert.  It  results  that  the 
election  of  January  6,  1878,  was  invalid;  and  that  the  de- 
fendants have  no  right  to  the  office  they  hold. 
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The  next  question  is  as  to  the  right  of  the  relators  to  the 
office.  It  by  no  means  follows  that  the  relators  are  entitled 
to  the  office,  because  the  defendants  are  not  entitled  to  it. 
Section  805,  in  relation  to  proceeding  like  the  present,  pro- 
vides that:  "In  every  such  action  judgment  maybe  rendered 
upon  the  right  of  the  defendant,  and  also  upon  the  right  of 
the  party  so  alleged  to  be  entitled,  or  only  upon  the  lishi  of 
the  defendant,  a£r  justice  may  require."  The  facts  in  relation 
to  the  claim  of  the  relators  to  the  office,  so  far  as  is  shown 
by  the  evidence,  are  as  follows: 

On  the  second  day  of  January,  1877,  at  the  annual  meeting 
of  stockholders,  Messrs.  Bennett,  Haynes,  McGraUi,  Mayhew 
and  Norton  were  elected  directors  of  the  company.  (See  Ex. 
A,  p.  24.)  On  the  second  day  of  July,  1877,  Mayhew  re- 
siffned,  and  one  Stoddard  was  elected  bythe  directors  to 
fiU  the  vacancy.  On  November  7,  1877,  Haynes  resigned, 
but  no  one  was  elected  to  fill  the  vacancy.  At  the  next 
annual  meeting  of  stockholders,  held  January  7,  1878,  three 
persons  were'  elected  directors^  viz. :  Bennett,  McGrath  and 
Stoddard,  it  being  supposed  tiiat  the  two  others  would  hold 
i  over.      On   August  29,   1878,   Haynes  resigned,   and  one 

I  Russell  was  elected  by  the  directors  in  his  place.    On  August 

30,  1878,  Bennett,  Morton,  Stoddard,  McGrath  and  Bassell 
met  as  a  Board  of  Directors.  First  Stoddard  resigned,  and 
the  relator,  Jonas  Meyer,  was  elected  by  the  Board  in  his 
place.  Then  Morton  resided,  and  Uie  relator,  Henry  Meyer, 
was  elected  by  the  Board  in  his  place.  Then  Bussell  resigned, 
and  the  relator,  Edward  Probert,  was  elected  in  his  place. 

I  am  of  opinion  that  the  annual  elections  held  on  Jan- 
uary 2,  1877,  and  on  January  7,  1878,  were  invalid.  The 
elections  were  for  directors  of  the  corporation.  Under  the 
Act  of  1853,  which  it  is  conceded  must  govern  the  case, 
there  lb  no  such  office.  Section  6  of  this  Act  provides  that 
the  corporate  powers  shall  be  vested  in  a  board  of  trustees. 
The  Act  no  where  speaks  of  directors.  And  the  complaint 
in  this  case  alleges  that  ''  by  the  statute  in  such  case  made 
and  provided,  and  by  the  articles  of  incorporation  and  by- 
laws of  the  said  corporation,  the  corporate  powers  of  the 
same  are  vested  in  a  board  of  five  trustees."  It  is  said  that 
the  directors  exercised  the  same  power  as  the  trustees,  and 
were  intended  by  the  stockholders  to  exercise  such  powers. 
But  suppose  that  at  the  annual  meeting  the  stockholders  had 
elected  nve  persons  to  be  "general  managers  "of  the  cor- 
poration, would  it  be  contended  that  such  persons  would  be 
entitled  to  judgment  that  they  were  the  trustees  of  the  cor- 
poration, merely  because  they  were  expected  by  the  stock- 
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holders  to  exercise  the  same  powers  as  trustees  ?  The  Act 
provides  the  only  way  in  whicn  persons  can  be  trustees  of  a 
corporation,  and  that  is,  by  their  receiving  a  majority  of  the 
votes  of  the  stockholders  for  the  office  of  trustee.  This 
Court  cannot  certainly  know  that  a  vote  for  a  person  as 
"director,"  or  as  "agent,"  or  "general  manager "  (there 
being  no  such  offices),  means  a  vote  for  trustee.  Mere  con- 
jecture on  the  subject  is  insufficient.  The  annual  election 
being  invalid,  it  is  not  perceived  how  there  could  be  any 
"vacancy"  created  by  the  resignation  of  persons  not  elected, 
nor  how  a  "board"  which  had  no  legal  existence,  could  fill 
such  vacancies  in  its  own  body.  Moreover,  the  persons 
elected  by  the  "  board  "  were  elected  to  be  "  directors  "  and 
not  trustees,  and  therefore  stand  in  no  better  position  than  the 
other  members  of  the  "board."  I  hold,  therefore,  that  the 
relators  were  not  legally  elected  to  be  trustees  of  the  cor- 
poration. But  it  is  contended  that  the  relators  were  defaxio 
trustees  having  been  in  the  undisturbed  enjoyment  of  the 
office  for  about  eighteen  months,  and  that,  therefore,  they 
should  be  declared  entitled  to  the  office.  It  is  argued  that 
it  is  sufficient  for  the  relators  to  show  that  they  are  de  facto 
trustees.  In  support  of  this  proposition  the  cases  of  The 
First  African  Church  vs.  HiUeiryy  51  Cal.  155;  and  Com,  vs. 
Smith,  45  Pa.  St.  59,  are  cited.  They  do  not  support  it. 
In  The  First  African  Church  vs.  HiHery,  the  action  was  for- 
cible entry  and  detainer  to  recover  possession  of  a  building, 
and  the  decision  merely  was  that  ae  facto  trustees  were  en- 
titled to  possession  of  the  building  as  against  mere  intermed- 
dlers.  In  the  case  of  Com.  vs.  Smith,  the  defendants  were 
regularly  elected  at  a  meeting  of  the  members  of  the  corpo- 
ration, called  by  dd  facto  trustees.  The  decision  was  that 
de  facto  trustees  had  sufficient  power  to  call  a  meeting  of  the 
members  for  the  purpose  of  electing  somebodv  who  should 
have  a  right  to  the  office,  and  that  the  officers  elected  at  such 
meeting,  were  regularly  elected. 

There  was  no  question  as  to  whether  de  fojdto  officers  could 
obtain  iu(^ment  that  they  were  entitled  to  the  office.  Upon 
principle  1  cannnot  see  how  the  proposition  contended  for 
can  be  maintained.  De  facto  officers  are  persons  who  have 
no  legal  right  to  the  office,  but  who  nevertheless  have  not 
been  molested  in  their  exercise  of  its  functions.  The  rela- 
tors— notwithstanding  their  admission  (for  the  purposes  of  the 
argument)  that  they  nave  no  legal  right  to  the  offices,  never- 
theless ask  the  Court  to  give  judgment  that  they  have  a  legal 
right  to  it.     Their  jposition  is  not  tenable. 

The  relator  McGrath,  however,  was  one  of  the  original 
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troBtees,  and  was  not  affected  by  the  yarions  invalid  pro- 
ceedings which  took  place. 

The  judgment  of  the  Court  will  be  that  the  defendants 
have  no  right  to  the  offices  they  have  usurped,  and  that  thej 
be  remoTed  therefrom.  But  no  judgment  can  be  given  re- 
instating any  of  the  relators  except  McGrath,  who  being  one 
of  the  original  trustees,  holds  over  until  his  successor  is 
elected. 


Supreme  Court  of  the  United  States. 

[OcTOBEB  Tebm,  1880.] 

No.  707. 

THE  UNITED  STATES,  ex  rel.  THOMAS  MoBEBDE, 

Plaintipp  in  Ebrob, 

vs. 

CABL  SCHUKZ,   Seoretaby  op  the  Depabtment  op  the 

Interior. 

The  Supreme  Court  of  the  District  of  Columbia  is  authorized  to  iflBue  the 
writ  of  mandamus  as  an  original  process  in  oases  where,  by  the  piiii- 
oiples  of  the  common  law,  the  party  is  entitled  to  it. 

When  a  patent  to  a  citizen  for  a  part  of  the  public  lands  has  been  regolsily 
signed  by  the  President,  and  sealed  with  the  seal  of  the  government, 
countersigned  by  the  recorder  and  duly  recorded,  the  right  to  its  pos- 
session by  the  grantee  is  perfect,  and  a  writ  of  mandamus  will  lie  to 
the  officer  in  whose  possession  it  is,  to  compel  its  delivery. 

In  the  progress  of  the  proceedings  to  acquire,  under  the  laws  of  the  United 
States,  a  title  to  the  public  lands,  there  must,  in  all  cases  where  the 
claimant  is  successful,  come  a  period  when  the  power  of  the  executiTe 
officers,  who  constitute  the  Land  Department,  over  those  proceedings 
ceases.  That  period  is  precisely  when  the  last  official  act  has  been 
performed  which  is  necessary  to  transfer  the  title  from  the  govefn- 
meiit  to  the  citizen. 

Title  by  patent  from  the  United  States  is  title  by  record,  and  delivery  of  the 
instrument  to  the  grantee  is  not  essential  to  pass  the  title,  as  in  con- 
veyances by  private  persons. 

Therefore,  when  the  officers  whose  action  is  rendered  by  the  laws  neoessaiy 
to  vest  the  title  in  the  claimant,  have  decided  in  his  favor,  and  the 
patent  has  been  duly  signed,  sealed,  countersigned,  and  recorded, 
the  title  of  the  land  has  passed  to  the  grantee,  and  there  remains 
nothing  more  to  be  done  by  the  laud  office  but  the  ministerial  duty  of 
delivering  the  instrument,  which  can  be  enforced  by  mandamus. 

An  acceptance  to  the  grant  will,  in  such  case,  be  presumed  from  the  efforts 
of  the  grantee  to  secure  the  favorable  action  of  the  department,  and 
especially  from  the  demand  for  possession  of  the  patent. 

In  error  to  the  Supreme  Court  of  the  District  of  Colombia. 
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Jbmes  H.  MandeviUe,  and  Walter  H.  SmUh,  Esq,,  attorneys 
for  plaintiff  in  error. 

AUorney-Gknerql  Devena,  and  J.  K.  McCammon,  Assistant 
Attomey-Cfeneraly  counsel  for  Carl  Schurz. 

Mr.  Justice  Mnj.EB  delivered  the  opinion  of  the  Court: 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  District 
of  Columbia.  In  that  Court  it  was  commenced  by  a  petition 
for  a  writ  of  mandamus  to  compel  the  Secretary  of  tlie 
Interior  to  deliver  to  the  relator,  McBride,  a  patent  for  a 
quarter-section  of  the  public  lands,  which,  it  was  alleged, 
had  been  signed  by  the  President,  the  seal  of  the  United 
States  affixed  to  it,  and  duly  recorded  in  the  proper  book  in 
Ae  Oeneral  Land  Office,  and  countersigned  by  the  recorder. 
For  this  instrument,  while  in  the  immediate  possession  of 
the  secretary,  McBride  made  demand  and  was  refused; 
whereupon  he  filed  the  petition  for  mandamus.  The  Court, 
instead  of  issuing  the  alternative  writ,  proceeded  by  order- 
ing a  rule  on  the  secretary  to  show  cause  why  the  writ  should 
not  issue.  A  supplemental  petition  was  filed,  and  Secretary 
Schurz,  in  due  time,  filed  his  answer,  accompanied  by  certain 
exhibite,  to  which  the  relator  replied  by  taking  issue,  accord- 
ing to  the  rules  of  practice  prescribed  by  ihat  Court,  on 
every  allegation  of  the  answer. 

Upon  these  pleadings  and  the  following  agreed  statement 
of  fiusts  signed  by  counsel  for  each  party,  the  case  was  heard 
and  the  rule  was  discharged: 

**  Apeed  statement  of  counsel.  In  the  Supreme  Court  of 
the  District  of  Columbia,  this  fourteenth  day  of  November, 
1879,  the  United  States,  ex  relatione  Thomas  McBride  vs. 
Carl  Schurz,  Secretary  of  the  Department  of  the  Interior. 
At  law.    No.  21,200. 

''Be  it  remembered  that  on  the  hearing  of  this  cause 
before  the  Supreme  Court  of  the  District  of  Columbia,  sitting 
in  general  term,  on  the  twenty-eighth  day  of  October,  1879, 
it  was  conceded  by  both  parties  that  all  the  allegations  of 
the  original  petition  were  true,  except  the  one  that  the  prem- 
ises named  m  the  petition  were  in  1862  subject  to  pre-emp- 
tion filing  or  homestead  entry. 

"It  was  also  conceded  that  the  case  relating  to  said 
premises,  set  out  in  the  answer  of  respondent,  had  been 
appealed  from  the  decision  of  the  Commissioner  of  the 
General  Land  Office  to  the  Secretary  of  the  Interior,  and 
was  pending  before  the  said  Secretary  at  the  time  of  the 
demand  for  said  j^atent  was  made  on  him,  as  set  forth  in  the 
said  original  petition  of  relator,  and  for  some  days  there- 
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after,  and  that  at  the  time  of  said  demand,  and  for  some 
days  thereafter,  the  said  patent  was,  with  the  papers  in  said 
case,  as  an  exhibit  in  said  case,  in  the  office  of  the  Secretary 
of  the  Interior,  and  was  not  in  the  office  of  the  Commissioner 
of  the  General  Land  Office. 

**It  was  also  conceded  that  the  incorporated  town  of 
Grantsville,  set  forth  in  the  answer  of  the  respondent,  was  in 
fact  the  incorporated  city  of  Grantsville,  and  that  it  was  in- 
corporated by  the  Territorial  Legislature  of  Utah  on  the 
twelfth  day  of  January,  1876,  and  that  said  Act  should  be 
treated  as  referred  to  and  made  a  part  of  this  case. 

"All  other  matters  in  said  case  stood  upon  the  original 
and  supplemental  petition,  the  answer  of  respondent,  and 
the  replication  thereto.  There  was  no  other  or  further 
proof  or  evidence  offered  by  either  party. 

"  One  of  the  rules  of  this  Court  is  a  follows: 

"  33.     The  joinder  in  issue  may  be — 

'' '  The  plaintiff  joins  issue  upon  the  defendant's  first  plea. . 

"'The  defendant  joins  issue  upon  the  plaintiff 's  replica- 
tion to  the  first  plea.' 

"And  this  form  of  joinder  shall  be  deemed  to  be  a 
denial  of  the  substance  of  the  pleading  to  which  it  relates, 
and  an  issue  thereon. 

"And  thereupon  the  said  Court,  upon  the  tenth  day  of 
November,  1879,  upon  the  evidence  and  pleading  aforesaid, 
gave  Judgment  for  the  said  respondent. 

"  The  foregoing  facts  are  stipulated  to  be  a  full  and  true 
statement  of  this  case,  and  made  part  ot  the  record  therein. 

"November  14,  1879. 

"  W.  H.  Smith,  attorney  for  plaintiff. 

"  U.  J.  Baxter,  of  counsel  for  respondent. 

"  Whereupon  the  Court  orders  the  said  stipulation  to  be 
made  of  record  in  the  case."        ***** 

Some  question  was  made  on  the  argument  in  this  Court  as 
to  the  effect  of  the  answer  as  evidence,  and  the  practice  in 
the  Court  of  King's  Bench,  in  England,  has  been  referred  to 
as  making  the  return  to  the  writ  conclusive  or  at  least 
evidence  of  all  it  states.  We  are  relieved  of  any  difficulty 
on  this  point  by  the  stipulation  of  the  parties. 

No  writ  of  mandamus,  alternative  or  otherwise,  was  issued, 
and  there  was,  therefore,  no  technical  return  to  such  a  writ, 
and  in  strictness  the  rule  applicable  to  such  a  writ  does  not 
apply.  If,  however,  it  could  be  held  that  the  answer  to  the 
rule  to  show  cause  stands  in  the  place  of  a  return  to  a  writ 
of  mandamus,  the  parties  have  voluntarily  made  their  own 
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issues  and  stipulated  as  to  the  evidence  which  shall  be  con- 
sidered by  the  Court. 

By  this  stipulation  the  allegations  of  the  original  petition, 
except  one  which  is  specified,  are  to  be  taken  as  true.  Cer- 
tain other  facts  are  then  set  out.  It  is  then  added  that  all 
other  matters  stand  upon  the  original  and  supplemental  peti- 
tions, the  answer  and  replication,  and  that  there  was  no 
other  or  further  proof  offered  by  either  party.  As  the 
replication  distinctly  put  in  issue  every  paragraph  of  the 
answer,  as  no  evidence  was  oflFered  in  support  of  tiie  answer, 
and  as  the  rule  of  the  Court  is  recited  which  makes  the 
replication  in  this  case  a  denial  of  the  substance  of  the 
pleading  to  which  it  relates,  we  must  exclude  the  supple- 
mental petition  and  the  answer  of  the  respondent  as  evi- 
dence and  decide  the  case  on  the  allegations  of  the  original 
petition  and  the  facts  stipulated  in  the  agreed  case. 

The  petition  alleged  that  McBride,  who  had  the  requisite 
qualification  to  assert  a  claim  under  the  pre-emption  or 
homestead  laws,  settled  upon  the  land  covered  by  the 
patent  in  the  year  1862,  with  intent  to  appropriate  it  under 
the  laws  of  tne  United  States;  that  he  erected  a  dwelling- 
house,  cultivated  the  land,  and  has  continuously  occupied 
and  resided  on  it  ever  since.  That  in  May,  1869,  he  made  a 
homestead  entry  of  the  land  at  the  proper  Land  Office  in 
Salt  Lake  City.  That  he  duly  presentea  this  claim  accord- 
ing to  law  and  the  rules  of  the  Land  Department,  with  such 
effect  that  a  patent  to  him  for^the  land  was  signed  by  the 
President  on  the  twenty-sixth' of  September,  1877,  sealed 
with  the  seal  of  the  United  States,  countersigned  by  the 
Becorder  of  the  General  Land  Office,  and  duly  recorded  by 
him  in  the  proper  record  book  of  that  office.     That  this 

gatent  was  transmitted  by  mail  to  the  local  Land  Offices  at 
alt  Lake  for  deliverjr  to  the  petitioner,  and  was,  while 
there,  demanded  by  him  of  those  officers,  who  refused  to 
deliver  it.  That  said  patent  was  afterwards,  by  order  of  tHe 
Commissioner  of  the  Land  Office,  returned  to  that  office, 
and  coming  into  the  possession  of  the  Secretary  of  the  In- 
terior on  some  proceedings  by  other  parties  contesting 
Setitioner's  ri^ht  to  the  land,  petitioner  again  demanded  its 
elivery  to  him  of  the  Secretary,  who  also  refused.  He 
thereupon  filed  his  petition  for  the  mandamus. 

We  are  met  at  the  threshold  of  this  inquiry  hj  a  denial  of 
the  authority  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia to  issue  a  writ  of  mandamus,  as  an  original  process. 
The  argument  is  that  the  jurisdiction  of  that  Court  over 
this  class  of  subjects  is  governed  by  Section  760  of  the  Be- 
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vised  Statutes  relating  to  the  District  of  Columbia.  That 
section  enacts  that  ^'the  Supreme  Court  shall  possess  the 
same  power  and  exercise  the  same  jurisdiction  as  the  Gircnit 
Courts  of  the  United  States."  As  this  Court  decided  in  Mc- 
IrUyre  vs.  Wood,  7  Cranch,  505,  and  McClung  vs.  SiUiman,  6 
Wheaton,  599,  that  the  Circuit  Courts  of  the  United  States 
possessed  no  such  power,  the  argument  would  be  perfect  if 
no  other  powers  on  that  subject  existed  in  the  Supreme 
Court  of  the  district  than  what  is  conferred  by  the  above 
section. 

But  this  Court,  in  the  case  of  KendaR  vs.  The  United  StcdeSj 
held  that  by  the  Act  of  February  27,  1801,  organizing  origi- 
nally the  Courts  of  this  district,  the  clause  of  mat  Act  which 
declared  the  laws  of  Maryland  in  force  at  that  date,  contin- 
ued in  force  in  that  part  of  the  district  which  had  been  ceded 
by  that  State,  invested  the  Circuit  Court,  as  it  was  then 
called,  with  this  very  power  because  it  was  a  common  law 
jurisdiction,  and  the  common  law  on  that  subject  was  then 
m  force  in  Maryland.  (12  Peters,  618  et  seq.)  This  propo- 
sition has  been  repeatedly  upheld  by  the  Court  since  tnat 
time,  and  up  to  the  date  of  the  revision  it  was  no  longer  an 
open  question  thai  in  a  proper  case  the  Court  had  authority 
to  issue  the  writ. 

It  is  now  said,  however,  that  this  section  being  enacted  as 
of  the  first  day  of  December,  1873,  defines  the  jurisdiction 
of  the  Supreme  Court  of  the  district  as  governed  by  the 
powers  of  the  Circuit  Courts  of  the  United  States  over  the 
same  subject  at  that  date,  at  which  time  it  is  clear  these 
latter  Courts  had  no  such  power;  and  that  as  the  revision 
repealed  all  other  laws  on  the  same  subject,  the  Act  concern- 
ing the  law  of  Maryland  no  longer  apphed  to  the  case. 

This  leaves  out  of  the  process  of  reasoning  the  ninety- 
second  section  of  the  revision,  which  declares  again  that 
*' the  laws  of  the  State  of  Maryland,  not  inconsistent  with 
this  title,  as  the  same  existed  on  the  twenty-seventh  day  of 
July,  1801,  except  as  since  modified  or  repealed  by  Congress 
or  by  authority  thereof,  or  until  so  modified  or  repealed, 
continue  in  force  within  the  district."  Thus  the  argument  is 
precisely  the  same  as  it  was  in  the  case  of  KendaU  vs.  Untied 
States,  for  it  was  urged  there,  as  here,  that  as  tiie  Act  cre- 
ating the  Court  measured  its  jurisdiction  by  that  of  the  Cir- 
cuit Courts  of  the  United  ^tates,  which  had  no  such  jurisdic- 
tion, there  could  be  none  in  the  former;  to  which  the  Court 
replied,  the  provision  which  continued  in  force  the  laws  of 
Maryland. 

Tne  revision  has  merely  separated  the  different  sections  of 
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the  Act  of  February  27,  1801,  and  placed  part  of  it  in  Sec- 
tion 760  and  part  of  it  in  Section  92.  Neither  provision  is 
repealed,  but  we  think  both  of  them  are  retained,  with  the 
construction  placed  on  them  by  this  Court  in  Kendall  vs. 
United  States  and  the  subsequent  cases.  But  this  question 
would  seem  to  be  set  at  rest  by  the  Act  of  1877,  *' to  perfect 
the  revision  of  the  statutes  of  the  United  States,  and  of  the 
statutes  relating  to  the  District  of  Columbia."  The  Act 
amends  Section  763  of  the  Bevision  of  the  Statutes  of 
the  District  by  enacting  that:  "Said  Courts  shall  have 
co^izance'  of  all  crimes  and  offenses  committed  within 
said  district,  and  in  all  cases  in  law  and  equity  be- 
tween parties,  both  or  either  of  which  shall  be  resident  or 
be  found  within  said  district,  and  also  of  all  suits  of  a  civil 
nature  at  common  law  or  it  in  equity,  in  which  the  United 
States  shall  be  plaintiffs  or  complainants."  (19  U.  S.  Stat. 
253J 

We  are  of  opinion  that  the  authority  to  issue  writs  of  man- 
damus in  cases  in  which  the  parties  are  by  the  common  law 
entitled  to  them,  is  vested  in  the  Supreme  Court  of  the 
District  of  Columbia, 

We  proceed  to  inquire  whether  the  relator  has  made  such 
a  case. 

If  the  relator  was  entitled  to  the  possession  of  the  patent 
as  his  property,  and  it  was  the  plain  duty  of  the  secretary  to 
deliver  it  to  him  when  demanded,  then,  under  all  the  au- 
thorities, and  especially  the  decisions  of  this  Court,  he  is 
entitled  to  the  remedy  he  asks.  From  the  case  of  Marbury 
vs.  Madisouy  1  Cranch  B.,  137  down  to  the  present  time, 
such  has  been  the  settled  doctrine  of  this  Court.  And 
though  it  may  be  said  that  the  opinion  of  Chief  Justice  Mar- 
shall in  that  case  was  not  necessary  to  the  decision  made, 
which  was  that  this  Court  had  no  original  jurisdiction  in  that 
case,  the  principles  of  the  opinion  have  been  repeatedly  rec- 
ognized and  acted  upon  in  this  Court  since,  and  the  case 
cited  with  approval  m  its  definition  of  the  circumstances 
under  which  persons  holding  public  offices  will  be  compelled 
to  perform  certain  duties  which  are  merely  ministerial. 
{Kendall  vs.  United  States,  12  Peters,  618;  Kendall  vs.  Stokes, 
3  How.  98;  Decatur  vs.  Patdding,  14  Peters,  353;  Commis- 
sioner vs.  WhUdy,  4  Wall.  534.) 

The  next  objection  to  issuing  the  writ  which  we  are  called 
to  consider,  is  that  the  secretary,  in  deciding  whether  he 
would  deliver  the  patent  to  McBride  or  not,  was  called  upon 
to  exercise  a  judgment  and  discretion  on  the  case  presented 
to  him  which  were  not  merely  ministerial,  but  which  were 
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rather  judicial  in  their  character,  and  in  regard  to  which 
many  matters  were  to  be  considered — such  as  the  validity  of 
the  title  conferred  by  the  patent,  the  circumstances  under 
which  it  was  signed,  sealed,  and  recorded,  and  the  conflict- 
ing rights  of  other  parties  to  the  land  covered  by  it.  In 
short,  that  this  execution  of  the  patent  concluded  nothing, 
and  the  authority  of  the  Secretary  and  the  Commissioner  of 
the  General  Land  Office  to  deal  with  the  whole  subject,  in- 
cluding the  relator's  right  to  the  land,  remained  unaffected 
by  the  patent.  Whether  this  be  so  or  not  must  depend 
upon  the  authority  conferred  by  Congress  upon'  those  ofiS- 
cers,  and  the  effect  of  the  patent  in  the  sta^e  to  which  it  had 
come  when  the  demand  for  its  possession  was  made  by 
McBride. 

The  Constitution  of  the  United  States  declares  that  Con- 
gress shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  and  other  j)rop- 
erty  belonging  to  the  United  States,  and  under  this  provision 
the  sale  of  the  public  lands  has  been  placed  by  statute  under 
the  control  of  the  Secretary  of  the  Literior. 

To  aid  him  in  the  performance  of  this  duty,  a  bureau  has 
been  created,  at  the  head  of  which  is  the  Commissioner  of 
the  General  Land  Office,  with  many  subordinates.  To  them 
as  a  special  tribunal  Congress  has  confided  the  execution  of 
Uie  laws  which  regulate  tne  surveying,  the  selling,  and  the 
general  care  of  these  lands. 

Congress  has  also  enacted  a  system  of  laws  by  which  rights 
to  these  lands  may  be  acquired,  and  the  title  of  the  Govern- 
ment conveyed  to  the  citizen,  and  this  Court  has  with  a  strong 
hand  upheld  the  doctrine  that  so  long  as  the  legal  title  to 
these  lands  remained  in  the  United  States,  and  the  proceed- 
ings for  acquiring  title  were  as  yet  in  fieri  before  the  special 
triounal  created  by  Congress  for  deciding  the  questions  which 
should  arise  in  the  course  of  these  proceedings,  the  Courts 
would  not  interfere  to  control  the  exercise  of  t£e  power  thus 
vested  in  that  tribimal.     To  that  doctrine  we  still  adhere. 

But  we  have  also  held  that  when,  b^  the  action  of  these 
officers  and  of  the  President  of  the  United  States,  in  issuing 
a  patent  to  a  citizen,  the  title  to  the  land  has  passed  from  the 
Government,  the  question  of  who  is  the  real  owner  of  it  is 
open  in  the  proper  Courts  to  all  the  considerations  appro- 
priate to  the  case.  And  this  is  so,  whether  the  United 
States  shall  sue  to  set  aside  the  patent  and  recover  back  the 
title  so  conveyed,  as  in  United  States  vs.  Stone,  2  Wall.  525, 
or  an  individual  shall  sue  to  have  the  title  conveyed  by  the 
patent,  held  by  the  patentee  in  trust  for  that  individual,  on 
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account  of  equitable  circumstances  which  entitle  him  to  that 
relief.     (Johnson  vs.  Towsley,  13  Wall.  72,  and  other  cases.) 

In  the  case  before  us  it  is  said  that  the  instrument  called 
a  patent,  which  purports  in  the  name  of  the  United  States  to 
convey  to  McBride  the  land  in  controversy,  is  not  effectual 
for  that  purpose  for  want  of  delivery.  That  though  signed 
and  sealed  and  recorded,  and  sent  to  the  Begister  of  the  land 
office  at  Salt  Lake  City  for  delivery  to  him,  it  never  was  so 
delivered,  and  has  always  remained  under  the  control  of  the 
officers  of  the  Land  Department,  and  that  the  instrument  is 
invalid  as  a  deed  of  conveyance  for  want  of  delivery  to  the 
grantee.*  If  it  were  conceded  that  delivery  of  this  patent  is 
essential  to  its  power  to  transfer  title  to  the  grantee,  and  that 
such  delivery  is  required  as  that  which  is  necessary  between 
man  and  man,  it  would  be  a  question  of  some  difficulty  to 
decide  whether  such  delivery  has  taken  place  in  this  case. 
The  well-known  principle  by  which  the  intention  of  the 
grantor  in  a  deed  to  make  an  act  which  falls  far  short  of 
manual  delivery,  to  stand  for  delivery,  when  so  designed, 
might  well  be  applied  to  the  act  of  the  commissioner  in 
transmitting  the  patent  by  mail  to  the  local  office  for  the  pur- 
pose of  delivery;  while  on  the  other  hand  it  is  argued  with 
much  force  that  the  instrument  never  actually  passed  from 
the  Land  Office  or  the  control  of  its  officers.  We  do  not 
think  the  decision  of  this  point  necessary  to  the  case  before 
ns. 

We  are  of  opinion  that  when  upon  the  decision  of  the 
proper  office,  tnat  the  citizen  has  become  entitled  to  a  patent 
lor  a  portion  of  the  public  lands,  such  a  patent  is  in  that 
office  made  out  and  signed  by  the  President,  and  when  the 
seal  of  the  United  States  is  affixed  to  the  instrument,  coun- 
tersigned by  the  Becorder  of  the  Land  Office,  and  duly  re- 
corded in  tne  record  book  kept  for  that  purpose,  it  becomes 
a  solemn  public  act  of  the  government  oi  the  United  States, 
and  needs  no  further  delivery  or  other  authentication  to 
make  it  perfect  and  valid.  That  in  such  case  the  title  to  the 
land  conveyed  passes  by  matter  of  record  to  the  ^antee, 
and  that  delivery  as  in  cases  of  deeds  of  private  individuals 
is  not  necessary  to  give  effect  to  the  granting  clause  of  the 
instrument. 

The  authorities  on  this  subject  are  numerous  and  they  are 
uniform.  They  have  their  origin  in  the  decisions  of  the 
English  Courts  upon  the  grants  of  the  Crown  evidenced  by 
instruments  called  there,  as  here,  patents. 

Blackstone  describes  four  modes  of  alienation  or  transfer 
of  title  to  real  estate,  which  he  calls  common  assurance;  the 
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first  of  which  is  by  matter  in  pais  or  deed,  the  second  by 
matter  of  record  or  an  assurance  transacted  only  in  the  King's 
public  Courts  of  record,  the  third  by  special  custom,  and 
the  fourth  by  devise  in  a  last  will  or  testament. 

In  the  chapter  devoted  to  alienation  by  deed  he  enumerates 
among  the  requisites  to  its  validity  the  act  of  delivery. 
(Book  2,  chap.  20.)  But  in  chapter  21,  devoted  to  alien- 
ation by  matter  of  record,  nothing  is  said  about  dehvery  as 
necessary  to  pass  the  title,  and  under  this  head  he  includes 
the  King's  grants.  These  he  says  are  all  made  matter  of 
public  record,  and  are  contained  in  charters  or  letters  patent. 
He  then  recites  the  processes  by  which  patents  are  prepared 
and  perfected,  the  various  officers  through  whose  hands  they 
pass,  and  the  manner  of  affixing  the  seal  to  them,  and  their 
final  enrollment.  They  are  then  perfect  grants,  and  no  men- 
tion is  made  of  delivery  as  a  prerequisite  to  their  validity. 
After  this  they  can  only  be  revoked  or  annulled  by  scire 
facias  or  other  judicial  proceedings.  (2  Commentaries,  346.) 
The  importance  attached  to  the  delivery  of  the  deed  in  mod- 
em conveyancing  arises  largely  from  the  fact  that  the 
deed  has  taken  the  place  of  the  ancient  livery  of  seizin  in 
feudal  times,  when  in  order  to  give  effect  to  the  enfeoffment 
of  the  new  tenant,  the  act  of  delivering  possession  in  a  pub- 
lic and  notorious  manner  was  the  essential  evidence  of 
the  investiture  of  the  title  to  the  land.  This  became  grad- 
ually diminished  in  importance  until  the  manual  delivery  of  a 
piece  of  the  turf,  and  many  other  symbolical  acts,  became 
sufficient.  When  all  this  passed  away  and  the  creation  and 
transfer  of  estates  in  lana  by  a  written  instrument,  caUed 
the  act  or  deed  of  the  party,  became  the  usual  mode,  the  in- 
strument was  at  first  delivered  on  the  land  in  lieu  of  livery 
of  seizin.  (Shepherd's  Touchstone,  54;  Coke  upon  Little- 
ton, 266  b;  Washburn  on  Beal  Property,  book  3,  pi^e  308.) 
FinaUy,  any  delivery  of  the  deed,  or  any  act  which  the  party 
intended  to  stand  for  such  delive^,  became  effectual  to  pass 
the  title.  (Church  vs.  Gilinarij  lb  Wendell,  656;  BtUler  vs. 
Baker,  3  Coke,  26  b;  Warren  vs.  Levitt,  11  Foster,  N.  H. 
E.  340;  Hatch  vs.  Hutch,  9  Mass.  E.  307.) 

But  in  regard  to  the  transfer  of  title  by  matter  of  record, 
whether  this  record  were  a  judgment  or  decree  in  a  Court  of 
justice,  as  fines  and  recoveries,  or  the  record  made  in  the 

S roper  office  (generally  in  the  Court  of  Chancery  by  the  Lord 
hancellor)  of  the  King's  grant,  called  enrollment,  no  livery 
of  seizin  was  necessary,  nor  any  delivery  of  the  document 
sealed  with  the  King's  seal;  for  when  this  seal  was  affixed  to 
the  instrument  and  the  enrollment  of  it  was  made,  no  higher 
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evidence  could  be  had,  nor  was  any  other  evidence  neces- 
sary of  this  act  or  deed  of  the  King.  Hence  Mr.  Cruise,  in 
his  Digest  of  the  English  Law  of  Beal  Property,  says :  ' '  The 
King's  letters  patent  need  no  delivery;  nor  his  patents  under 
the  great  seal  of  the  Duchy  of  Lancaster;  for  they  are  suffi- 
ciently authenticated  and  completed  by  the  annexing  of  the 
respective  seals  to  them."  (Title  XXXlY,  Section  1,  Para- 
graph 3.) 

In  the  case  of  Marbury  vs.  Madison,  1  Cranch  K.,  to  which 
we  have  already  referred,  the  Court  likening  the  commission 
of  the  Justice  of  the  Peace,  which  was  signed  and  sealed  by 
the  President  and  left  in  the  hands  of  the  Secretary  of  State, 
to  a  patent  for  lands,  uses  this  language : 

''  By  the  Act  passed  in  1796,  authorizing  the  sale  of  lands 
above  the  mouth  of  the  Kentucky  Eiver  (Vol.  Ill,  p.  229), 
the  purchaser,  on  paying  his  purchase  money,  becomes  com- 
pletely entitled  to  the  property  purchased,  and  on  producing 
to  the  Secretary  of  State  the  receipt  of  the  Treasurer,  upon 
a  certificate  required  by  the  law,  the  President  of  the  United 
States  is  authorized  to  grant  him  a  patent.  It  is  further 
enacted  that  all  patents  snail  be  countersigned  by  the  Secre- 
tary of  State  and  recorded  in  his  office.  If  the  Secretary  of 
State  ahovJd  choose  to  tvUhhold  this  pcUent,  or  the  patent  being 
lost  should  refuse  a  cop^  of  it,  can  it  be  imagined  that  the 
law  furnishes  to  the  injured  party  no  remedy  r  M  is  not  be- 
lieved thai  any  person  whatever  toould  attempt  to  maintain  such 
a  proposition.'' 

in  another  part  of  the  opinion  it  is  said  :  ''In  all  cases  of 
letters  patent,  certain  solemnities  are  required  bvlaw,  which 
solemnities  are  the  evidences  of  the  validity  of  the  instru- 
ment. A  formal  delivery  to  the  person  is  not  among  them. 
In  cases  of  commissions,  the  sign-manuel  of  the  President 
and  the  seal  of  the  United  States  are  those  solemnities." 

The  same  principle  is  found  in  the  opinion  of  the  Court, 
delivered  by  Mr.  Justice  Story,  in  the  case  of  Oreeji  vs.  Liter, 
8  Cranch,  229. 

Many  decisions  of  State  Courts  of  the  highest  character  to 
the  same  effect  are  cited  in  the  brief  of  counsel  for  relator  in 
this  case,  among  which  may  be  mentioned  Ex  parte  Kuht-- 
many  3  Richardson's  Eq.  K.  257 ;  Downer  vs.  Palmer,  31 
Cal.  R.  513.  The  subject  is  very  fully  and  ably  discussed  by 
Mr.  Justice  Field  in  the  case  of  Leroy  vs.  Jamison,  3  Sawyer, 
369. 

It  is  also  said  that  there  was  no  acceptance  of  this  patent 
by  the  grantee,  and  for  that  reason  it  is  ineffectual  to  convey 
title.    It  is  not  necessary  to  enter  into  much  discussion  on 
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this  subject,  because  the  acceptance  of  a  deed  may  be  pre- 
sumed under  circumstances  far  short  of  what  was  admitted 
to  exist  in  this  case. 

The  doctrine  on  this  point  is  well  stated  by  Attorney- 
General  Crittenden,  in  the  case  of  Pierre  Mutelle,  in  1841, 
as  found  in  3  Opinions  of  Attorneys-General,  664,  which 
was  a  case  like  the  present,  in  regard  to  the  duty  of  the 
Secretary  to  deliver  the  patent  then  lying  in  the  office. 

•*  My  opinion,"  said  he,  **  is  that  the  title  to  the  land  did 
pass  to  Pierre  Middle  at  the  dale  of  the  patent  to  him,  though 
that  patent  stiU  remains  in  the  Land  Office  iviihotit  any  actiud 
tradition  of  it  to  any  one.  The  patent  was  issued  by  authority 
and  direction  of  law,  and  upon  general  principles,  where  the 
patentee  does  not  expressly  dissent,  his  assent  and  acceptance 
are  to  be  presumed  from  the  beneficial  nature  of  the  grant 
But  it  is  hardlj  necessary  to  resort  to  such  presumptions, 
because,  in  this  and  in  ail  such  cases,  the  acts  required  to 
be  done  by  the  claimant,  and  actually  done  by  him,  in  the 
preparation  of  his  claim  for  patenting  are  equivalent  tea 
positive  demand  of  the  patent  and  amount  to  an  acceptance 
of  it.  The  patent,  in  the  meaning  of  the  act  referred  to,  is 
granted  to  the  patentee  from  its  date,  though  he  may  nevei'  (w^- 
ally  see  or  receive  U,  and  is  valid  and  effectual  to  pass  the  title 
to  the  land. 

''All  legal  muniments  of  title  belong  to  him  who  owns  the 
land,  *  *  *  but  as  the  patent  is  a  recorded  evidence  of 
title,  always  accessible,  no  material  prejudice  can  result  to 
the  true  owner  from  a  stranger  getting  possession  of  it." 

The  long  pursuit  of  this  claim  by  McBride,  his  repeated 
demand  for  the  patent  after  it  had  been  perfected,  and  his 
persistent  effort  to  obtain  possession  of  it,  are  ample  proof 
of  his  acceptance  of  the  srant  of  which  it  is  the  evidence. 

It  is  argued  with  much  plausibility  that  the  relator  was 
not  entitled  to  the  land  by  the  laws  of  the  United  States, 
because  it  was  not  subject  to  homestead  entry,  and  that  the 

Satent  is,  therefore,  void,  and  the  law  .will  not  require  the 
ecretary  to  do  a  vain  thing  by  delivering  it,  which  may  at 
the  same  time  embarrass  the  rights  of  ouiers  in  regard  to 
the  same  land. 

We  are  not  prepared  to  say  that  if  the  patent  is  absolutely 
void,  so  that  no  right  could  possibly  accrue  to  the  plaintiff 
under  it,  the  suggestion  would  not  be  a  sound  one. 

But  the  distinction  between  a  void  and  voidable  instru- 
ment, though  sometimes  a  very  nice  one,  is  still  a  well 
recognized  distinction  on  which  valuable  rights  often  de- 
pend.    And  the  case  before  us  is  one  to  which  we  think  it  is 
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clearly  applicable.  To  the  officers  of  the  Land  Department, 
among  wnom  we  include  the  Secretary  of  the  Interior,  are 
confided,  as  we  have  already  said,  the  administration  of  the 
laws  concerning  the  sale  of  the  public  lands.  The  land  in 
the  present  case  had  been  surveyed  and  the  lands  in  that 
district  generally  had  been  opened  to  pre-emption,  to  home- 
stead entry,  and  to  sale  under  their  control.  The  question 
whether  any  particular  piece  of  land  belonging  to  tne  Gov- 
emment  was  open  to  sale,  to  pre-emption,  or  to  homestead 
right,  is  in  every  instance  a  question  of  law  as  applied  to  the 
facts  for  the  determination  of  those  officers.  Their  decision 
of  such  question  is  judicial  in  its  character,  as  also  the  de- 
cision of  conflicting  claims  to  the  same  land  by  different 
parties. 

It  is  clear  that  the  right  and  the  duty  of  deciding  all  such 
questions  belong  to  those  officers,  and  uie  statutes  have  pro- 
vided for  original  and  appellate  hearings  in  that  department 
before  the  successive  officers  of  higher  grade  up  to  the  Sec- 
retary. They .  have,  therefore,  jurisdiction  of  such  cases, 
and  provision  is  made  for  the  correction  of  errors  in  the  ex- 
ercise of  that  jurisdiction.  How  can  it  be  said  that  when 
their  decision  of  such  a  question  is  finally  made  and  recorded 
in  the  shape  of  a  patent,  that  instrument  is  absolutely  void 
for  such  errors  as  these  ?  If  a  patent  should  issue  for  land 
in  the  State  of  Massachusetts,  where  the  Government  never 
had  land,  it  would  be  absolutely  void.  If  it  should  issue 
for  land  once  owned  by  the  Government  but  long  before 
sold  and  conveyed  by  patent  to  another  who  held  possession, 
it  might  be  hem  void  m  a  Court  of  law  on  the  production  of 
the  senior  patent.  But  such  is  not  the  case  before  us.  Here 
the  question  is  whether  this  land  had  been  withdrawn  from 
the  control  of  the  land  department  by  certain  acts  of  other 
persons,  which  include  it  within  the  limits  of  an  incorpo- 
rated town.  The  whole  question  is  one  of  disputed  law  and 
disputed  facts.  It  was  a  question  for  the  land  officers  to 
consider  and  decide  before  they  determined  to  issue  McBride's 

Satent.     It  was  within  their  jurisdiction  to  do  so.    If  they 
ecided  erroneously  the  patent  may  be  voidable,  but  not  al>- 
solutely  void. 

The  mode  of  avoiding  it  if  voidable  is  not  by  ar- 
bitrarily withholding  it,  but  by  judicial  proceeding  to  set  it 
aside,  or  correct  it  if  only  partly  wrong.  It  was  within  the 
province  of  those  officers  to  sell  the  land  and  to  decide  to 
whom  and  for  what  price  it  should  be  sold,  and  when,  in 
accordance  with  their  decision,  it  was  sold/  the  money  paid 
for  it,  and  the  grant  carried  into  effect  by  a  patent  under  the 
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seal  of  the  United  States  and  the  signatare  of  the  President, 
that  instrument  carried  with  it  the  title  of  the  United  States 
to  the  land. 

From  the  very  nature  of  the  functions  performed  by  these 
officers  and  from  the  fact  that  a  transfer  of  the  title  from  the 
United  States  to  another  owner  follows  their  favorable  action, 
it  must  result  that  at  some  stage  or  other  of  the  proceeding 
their  authority  in  the  matter  ceases. 

It  is  equally  clear  that  this  period  is  at  the  latest,  precisely 
when  the  last  act  in  the  series  essential  to  the  tiransfer  of 
titie  has  been  performed.  Whenever  this  takes  place,  the 
land  has  ceased  to  be  the  land  of  the  Government;  or,  to 

rak  in  technical  language  the  legal  titie  has  passed  from 
government  and  the  power  of  these  officers  to  deal  with 
it  has  also  passed  away.  The  fact  that  the  evidence  of  this 
transfer  of  titie  remains  in  the  possession  of  the  land  officers 
cannot  restore  the  titie  to  the  United  States  or  defeat  that 
of  the  grantee,  any  more  than  the  burning  up  of  a  man's 
title-deeds  destroys  his  titie. 

What  is  this  final  act  which  closes  the  transaction  ? 

In  the  case  of  Marhury  vs.  Madison,  this  Oourt  was  of 
opinion  that  when  the  commission  of  an  officer  was  signed 
by  the  President  and  the  seal  of  the  United  States  affixed 
to  it,  the  commission  was  complete,  and  the  officer  appointed 
entitled  to  its  j)ossession,  so  that  he  could  enforce  its  de* 
livery  by  the  writ  of  mandamus.  In  regard  to  patents  for 
land,  it  may  be  somewhat  different,  and  it  is  not  necessaiy 
in  this  case  to  go  quite  so  far. 

But  we  may  well  consider  that  in  all  nations,  as  far  as  we 
know,  where  grants  of  the  property  of  the  Government  or  of 
the  Crown  are  made  by  written  instruments,  provision  is 
made  for  a  record  of  these  instruments  in  some  public  Gov- 
ernment office.  Our  experience  in  regard  to  Mexican, 
Spanish  and  French  grants  of  parts  of  tne  public  domain 
purchased  by  us  from  those  Governments,  teaches  us  that 
such  is  the  uniform  law  of  those  countries.  We  have  already 
shown  that  under  the  English  law  all  letters-patent  are  en- 
rolled and  that  this  is  the  last  act  in  the  process  of  issuing 
a  patent  which  is  essential  to  its  validity. 

We  are  safe  in  saying  that  eveij  State  in  the  Union  has 
similar  provisions  in  re&rence  to  its  grants  of  land,  and  it 
has  been  the  effort  of  most  of  them  to  compel  public  record 
of  all  conveyances  of  land  by  individuals  or  corporations. 

The  Acts  of  Congress  provide  for  the  record  of  all  patents 
for  land  in  an  office  and  m  books  kept  for  that  purpose.  An 
officer  called  the  Becorder  is  appointed  by  law  to  make  and 
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to  keep  these  records.  The  oflScer  is  required  to  record  every 
patent  before  it  is  issued,  and  to  countersi^  the  instrument 
to  be  delivered  to  the  grantee.  This,  then,  is  the  final  record 
of  the  transaction — the  legally  appointed  act  which  com- 
pletes what  Sir  William  Blackstone  calls  title  by  record;  and 
when  this  is  done,  the  grantee  is  invested  with  that  title. 

We  do  not  say  that  there  may  not  be  rare  cases  where  all 
this  has  been  done,  and  yet  the  officer  in  possession  of  the 
patent  be  not  compellable  to  deliver  it  to  the  grantee.  If, 
for  instance,  the  clerk  whom  the  President  is  authorized  by 
law  to  appoint  to  sign  the  President's  name  to  the  patent, 
should  do  so  when  he  has  been  forbidden  by  the  President; 
or,  if  by  some  mere  clerical  mistake,  the  intention  of  the 
officer  performing  an  essential  part  in  the  execution  of  the 
patent  nas  been  mistrated.  It  is  not  necessary  to  decide  on 
all  the  hypothecal  cases  that  could  be  imagined. 

But  we  are  of  opinion  that  when  all  that  we  have  men- 
tioned has  been  consciously  and  purposely  done  by  each 
officer  engaged  in  it,  and  where  these  officers  have  been  act- 
ing in  a  matter  within  the  scope  of  their  duties,  the  legal 
title  to  the  land  passes  to  the  grantee,  and  with  it  the  right 
to  the  possession  of  the  patent. 

No  further  authoritv  to  consider  the  patentee's  case  re- 
mains in  the  Land  Office.  No  right  to  consider  whether  he 
ought  in  equity,  or  on  new  information,  to  have  the  title,  or 
receive  the  patent.  There  remains  the  duty,  simply  minis- 
teriid,  to  deliver  the  patent  to  the  owner — a  duty  which, 
within  all  the  definitions,  can  be  enforced  by  the  writ  ojf 
mandamus. 

It  is  not  always  that  the  ill  consequences  of  a  principle 
should  control  a  Court  in  deciding  what  the  established  law 
on  a  particular  subject  is,  and  in  the  delicate  matter  of  con- 
trolling the  action  of  a  high  officer  of  the  executive  branch 
of  the  Government  it  would  certainly  not  alone  be  sufficient 
to  justify  judicial  interposition.  But  it  may  tend  te  recon- 
cile us  to  such  action  as  we  feel  forced  to  take,  under  settied 
doctrines  of  the  Courts,  to  see  that  any  other  course  would 
lead  to  irremediable  injustice. 

If  the  relator  in  this  case  cannot  obtain  his  patent  he  is 
wholly  without  remedj.  He  cannot  sue  the  United  States, 
in  whom  is  the  title  m  the  absence  of  the  patent,  for  the 
United  States  can  be  sued  in  no  other  Court  than  the  Court 
of  Claims,  and  we  have  decided  that  that  Court  has  no  juris- 
diction in  such  case.  {Boimer  vs.  The  United  States,  9  Wall. 
166.)  There  is  no  one  else  to  sue,  for  the  title  is  either  in 
the  relator  or  the  United  States.     It  may  be  many  years  be- 
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fore  the  City  of  Grantsyille,  the  party  now  claiming  against 
relator,  will  get  a  patent,  and  it  may  never  do  so. 

The  relator  is,  therefore,  utterly  without  remedy,  if  the 
land  be  rightfully  his,  until  he  can  obtain  possession  of  this 
evidence  of  his  ntle. 

On  the  other  hand,  when  he  obtains  this  possession,  if 
there  be  any  equitable  reason  why,  as  i^ainst  the  Govern- 
ment, he  should  not  have  it — if  it  has  been  issued  without 
authority  of  law,  or  by  mistake  of  facts,  or  by  fraud  of  the 
grantee — ^the  United  States  can,  by  a  bill  in  chancery,  have 
a  decree  annulling  the  patent,  or  possibly,  a  writ  of  sore 
facias.  If  another  paH^  (as  the  City  of  Grantsville)  is,  fof 
any  of  the  reasons  cognizable  in  a  Court  of  equiiy,  entitled, 
as  against  the  relator,  to  have  the  title  which  the  patent  con- 
veys to  him,  a  Court  of  Chancery  can  give  similar  relief  to 
the  ciiy  as  soon  as  the  patent  comes  into  his  possession,  or 
perhaps  before.  So  that  it  is  plain  that  by  non-action  of  the 
Land  l)epartment  the  legal  rights  of  the  parties  may  remain ' 
indefinitely  undecided,  and  tne  rights  of  the  relator  seri- 
ously embarrassed  or  totally  defeated,  while  the  delivery  of 
the  patent,  under  the  writ  of  mandamus,  opens  to  all  the  par- 
ties the  portals  of  the  Courts,  where  their  rights  can  be 
judicially  determined. 

We  are  of  opinion  that  the  relator  in  the  case,  as  pre- 
sented to  us,  is  entitled  to  the  possession  of  the  patent  which 
he  demanded;  that  the  writ  of  mandamus  by  the  Supreme 
Court  of  the  District  of  Columbia  is  the  appropriate  remedy 
to  enforce  that  right,  and  the  judgment  of  that  Court  is  re- 
versed, and  the  case  remanded,  with  instructions  to  issue 
the  writ. 

Mr.  Chief  Justice  Watte  dissenting: 

I  am  unable  to  agree  to  this  judgment.  There  are  veij 
few,  if  any,  of  the  general  principles  of  law  so  well  stated  in 
the  opinion  of  the  court  to  which  I  do  not  give  my  assent 
My  objection  is  to  the  application  which  is  made  of  them  to 
the  facts  of  this  case. 

In  the  stipulation  of  the  parties  it  is  '^  conceded  that  the 
case  relating  to  said  premises,  set  out  in  the  answer  of  the 
respondent,  had  been  appeaJed  from  the  decision  of  the 
Commissioner  of  the  General  Land  Office  to  the  Secretary  of 
the  Interior,  and  was  pending  before  the  said  Secretary  at 
the  time  the  demand  for  the  patent  was  made  on  him,  as  set 
forth  in  the  original  petition  of  relator,  and  for  some  days 
thereafter,  and  that  at  the  time  of  such  demand,  and  for  some 
days  thereafter,  the  said  patent  was,  with  the  papers  in  said 
case,  as  an  exhibit  in  said  case,  in  the  office  of  the  Secretary 
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of  the  Interior,  and  was  not  in  the  General  Land  Office." 
This  is,  as  I  think,  an  admission  that  the  case  set  out  in  the 
answer  was  pending,  and  permits  us  to  look  into  the  answer 
and  find  what  that  case  was.  The  facts  on  which  the  case 
rests  may  not  be  admitted,  but  the  existence  of  the  case  as 
set  out  is. 

Looking,  then,  to  the  answer,  we  find  that  case  to  have 
been  as  follows:  On  the  twenty-fourth  of  February,  1877, 
the  corporate  authorities  of  the  city  of  Grantsville  made  an 
application  for  the  cancellation  of  the  entry  of  McBride  on 
the  lands  in  controversy.  This  application  was  forwarded  to 
the  Commissioner  of  the  General  Land  Office  for  final  adju- 
dication and  decision  under  the  law  and  established  rules 
and  practice  of  the  department,  and  it  came  to  a  final  decision 
by  the  Commissioner  of  the  General  Land  Office  February 
7,  1879.  On  the  eighth  of  April,  1879,  McBride  appealed 
to  the  Secretary  of  me  Interior.  In  his  appeal  he  claimed, 
first,  that  the  decision  of  the  commissioner  was  contrary  to 
the  preponderance  of  the  evidence  as  shown  in  the  record  of 
the  case,  and  second,  that  the  decision  is  contrary  to  the  law 
of  the  case. 

In  the  original  petition  for  this  mandamus  it  is  stated  that 
the  patent  was  dated  September  26,  1877.  It  thus  appears 
distinctly  that  when  the  patent  was  signed,  sealed  and  re- 
corded tnere  was  a  contest  authorized  by  law  pending  in  the 
department  between  McBride  and  the  corporate  auuiorities 
of  Grantsville  as  to  who  had  the  better  right,  under  the  laws 
of  Congress,  to  the  land.  It  is  not  pretended  that  any  for- 
mal decision  was  made  by  any  of  the  department  officers 
charged  with  that  duty  that  the  patent  should  issue.  Under 
these  circumstances  it  may  fairly  be  inferred,  irrespective  of 
the  positive  averments  to  that  effect  in  the  answer,  that  the 
patent  was  improvidently  issued  through  the  neglect  of  some 
of  the  clerks  naving  charge  of  the  business  details  of  the 
office.  In  my  opinion,  it  was  the  imperative  duty  of  the 
Commissionei  of  the  Land  Office,  when  tiiese  facts  were 
brought  to  his  attention,  to  direct  that  the  delivery  of  the 
patent  be  withheld. 

I  agree  that  when  the  right  to  a  patent  has  become  com- 
plete, the  execution  and  delivery  of  the  patent  itself  are  the 
mere  ministerial  acts  of  the  officers  charged  with  that  duty; 
and  I  further  agree  that  when  the  right  to  a  patent  has  been 
determined,  and  the  patent  has  actually  been  signed,  sealed, 
countersigned,  and  recorded,  no  actual  delivery  is  necessary 
to  pass  the  title.  When  the  last  formalities  of  the  law  pre- 
scribed for  the  due  execution  of  a  patent  have  been  complied 
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with,  the  grant  is  complete  if  it  has  before  that  time  been 
determined  in  some  a{)propriate  way  that  the  right  to  the 
patent  exists.  Ordinarily  the  due  execution  of  the  patent 
will  be  evidence  of  such  a  determination.  But  certainly,  as 
between  the  United  States  and  the  patentee,  such  eyidence 
will  not  be  conclusive.  Different  questions  may  arise  if  the 
rights  of  third  persons  intervene,  but  as  between  the  ori- 
^nal  parties,  until  the  patent  cn^^^  to  issue,  it  may  in  my  opin- 
ion be  recalled  at  any  time  before  it  gets  out  of  the  actual 
possession  of  the  United  States.  In  realiiy  it  can  convey 
only  what  the  officers  of  the  United  States  have  the  lawfm 
right  to  grant;  and  if  it  can  convey  nothing,  the  Secre- 
taSry  of  tne  Interior  ought  not  to  be  required  by  man- 
damus to  do  a  vain  thing. 

The  contest  here  was  as  to  the  right  of  McBride  to  his 
homestead  interest.  Confessedly  the  land  is  within  the  in- 
corporated city  of  Grantsville,  and  his  entry  was  not  made 
at  the  Land  Office  until  after  the  town  was  incorporated,  al- 
though he  settled  on  the  land  long  before.  It  was  a  Ques- 
tion, therefore,  whether  under  the  circumstances  he  had  the 
right  to  his  entry.  That  question  was  pending  before  the 
department  in  the  orderly  course  of  proceedings  when  the 
patent  was  executed.  It  involved  the  investigation  of  facts. 
This  is  apparent,  both  from  the  case  as  set  forth  in  tiie  peti- 
tion, and  the  appeal  papers  which  McBride  himself  filed. 
That  the  facts  were  disputed,  too,  is  apparent  from  the  state- 
ment in  the  appeal  that  the  decision  of  the  Commissioner  was 
contrary  to  the  preponderance  of  the  evidence.  The  patent 
ought  not  to  have  been  executed  if  the  entry  was  unlawful. 
Whether  it  was  lawful  or  not  was  at  the  time  the  question 
at  issue  between  McBride  and  the  authorities  of  Grants- 
ville in  the  contest  then  pending  in  the  department.  Con- 
tests of  such  kind  are  provided  for  by  law,  and  we  have  over 
and  over  again  held  that  in  the  absence  of  fraud  the  decision 
of  the  officers  on  the  facts  is  final.  {Johnson  vs.  lowaley,  13 
Wall.  72.)  As  the  right  of  McBride  to  a  patent  depended 
on  the  result  of  that  contest,  will  the  execution  of  the  patent 
have  the  effect  of  a  judgment  on' the  facts  before  the  hearing 
is  concluded? 

I  will  not  pursue  the  subject  further.  Enough  has  already 
been  said-  to  show  the  grounds  of  my  dissent.  In  my  opin- 
ion, to  direct  the  Secretary  to  deliver  the  patent  is  to  give 
McBride  execution  in  his  pending  suit  before  judgment  ren- 
dered, and  may  lead  to  inextricable  confusion. 

I  am  authorized  to  say  that  Mr.  Justice  Swayne  concurs 
with  me  in  this  dissent. 


f Mifit  ^0^sit  ^m  f  0um^l 

Vol.  VI.  January  22,  1881.  No.  22. 

Current  Topics. 

In  a  recent  English  case,  upon  a  conviction  for  striking  a  man 
insensible,  robbing  him,  and  then  attempting  to  conceal  the 
crime  by  throwing  hiin  out  of  an  underground  railway  car, 
in  which  the  offense  was  committed,  the  prisoner  was  sen- 
tenced to  twenty  years'  imprisonment  and  thiriy  lashes. 
Upon  hearing  the  latter  part  of  the  sentence,  he  screamed 
out  and  almost  fainted.  As  far  as  we  are  informed,  it  ap- 
pears that  he  would  accept  the  twenty  years'  imprisonment 
with  stolid  indifference;  but  that  the  thiriy  lashes,  even  in  an- 
ticipation, were  a  terrible  punishment.  If  this  were  so,  and  to 
a  certain  extent,  it  may  be  accepted  as  the  true  explanation 
of  the  scream,  the  circumstance  is  a  significant  one  and 
leads  to  reflection.  There  can  be  no  doubt  that  our  system 
of  punishment  for  heinous  offenses  is  inadequate.  There  is 
very  little  dread  among  the  criminal  classes  of  a  sentence  of 
imprisonment.  Besides  the  many  chances  of  escaping  con- 
viction, there  is  nothing  dreadful  for  a  thief  in  the  State 
Prison;  and  there  is  hardly  an  instance  in  which  he  has  an 
opportunity  to  ply  his  vocation  that  he  does  not  embrace  it. 

Punishments  should  not  be  inhuman  or  excessive,  but 
they  ought  to  be  of  such  a  character  that  the  criminal  classes 
will  have  some  dread  of  them.  We  can  see  no  good  reason 
why  punishments  of  such  character  should  not  be  applied, 
even  if  goes  to  the  extent  of  the  use  of  the  lash.  There  is 
nothing  inhuman  in  choking  a  murderer  to  death,  nor  can 
we  see  anything  more  inhuman  in  lashing  a  garroter  or  one 
who  outrages  women  or  children.  We  are  aware  that  there 
is  a  widespread  opposition  in  the  United  States  to  the  use  of 
the  lash;  but  in  England  it  is  said  to  have  very  beneficial 
results,  and  to  be  the  only  punishment  of  which  criminals 
have  a  healthy  dread.  The  point  is  to  punish  crimes  com- 
mitted in  such  a  way  that  others  will  be  deterred  from  com- 
mitting like  crimes;  and  almost  anything  that  is  necessary  to 
accomplish  the  purpose  is  justifiable. 
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Supreme  Court  of  California. 

Depabtment  No.  1. 


[Filed  December  17,  1880.] 

No.  6297. 

D.  M.  BEAVIS,  Rbspondent, 

vs. 

HENET  COWELL,   Appellaot. 

AmDATTCB — ^AsssNcs  OF  VsNiTE  NOT  Fatal  Dkfbot.  Wheio  an  affidant, 
taken  before  a  Notary  Public,  was  filed  in  a  canse  without  stating  the 
yenne  within  which  the  Notary  acted,  an  objection  was  made  to  it  for 
want  of  yenne:  Heldt  that  the  presumption  was  that  the  Notary  hsd 
regularly  performed  his  official  duties,  and  that  the  affldayit  was  soffi- 
cient. 

An  Attobnst,  who  is  aiao  ▲  Notabt,  icat  taxx  am  AniDAyiT  or  ho  Cum. 
An  Attorney  at  Law,  who  is  also  a  Notory  Public,  may  take  an  affi- 
dayit  of  his  client. 

MonON  TO  GhANOE  Pi.AOS  of  TbIAIi — GoNVXMICNGB  of  WiTNJPSSBB — ^BlQVIS- 

iTBS  OF  AFFtDAyrr.  In  resisting  a  motion  to  change  the  place  of  trial 
of  a  cause  on  the  ground  of  the  conyenience  of  witnesses  residing  in 
the  county,  it  is  not  necessary  for  the  affidayit  giying  the  names  of 
such  witnesses,  to  show  that  affiant  expects  to  procure  their  attend- 
ance at  the  trial. 
OouNTEB  Motions  to  Ghanos  anp  Bktain  FiiAGH  of  Tbiaxi — ^Pbbfohdib- 
ANCB  of  Numbbb  OF  WiTNBssBs — DiBGBBTZON.  On  B  motiou  to  changs 
the  place  of  trial  of  a  cause  on  the  ground  of  conyenience  of  wit- 
nesses and  a  counter  motion  to  retain  it  on  the  same  ground,  the  nierepr^* 
ponderance  in  a  number  of  witnesses  on  the  one  side  or  the  other  is  not 
necessarily  decisiye  of  the  application,  but  the  matter  is  within  the  dis^ 
cretion  of  the  Gourt. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
Distoct,  Butte  County. 

E.  8.  PHUhary,  for  appellant. 

J.  B,  Beams  and  Park  Henahaw,  for  respondent. 

MoBBisoK,  C.  J.y  delivered  the  opinion  of  the  Court: 
This  action  was  commenced  in  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  county  of  Butte, 
and  the  defendant  being  a  resident  of  the  county  of  Santa 
Cruz,  filed  his  motion  and  affidavit  to  have  the  case  trans- 
ferred to  the  county  in  which  he  resided,  for  trial.  The  mo- 
tion was  opposed  by  the  plaintiff  on  the  ground  that  the  con- 
venience of  witnesses  would  be  subserved  by  retaining  the 
cause  in  the  county  of  Butte.  The  defendant  thereupon 
filed  another  affidavit',  contradicting  the  affidavit  of  the 
plaintiff,  and  tending  to  show  that  me  convenience  of  wit- 
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nesses  would  be  promoted  by  the  transfer.  The  Court  be- 
low denied  defendant's  motion,  and  this  appeal  is  taken  from 
the  order  of  the  Court  refusing  to  change  the  place  of  trial. 

On  the  hearing  of  the  motion,  the  defendant  objected  to 
the  reading  of  plaintiff's  affidavit  on  the  ground  that  the 
same  was  irregular  and  void,  for  the  following  reasons:  ''1. 
That  there  was  no  venue  to  the  same;  2.  That  it  was  taken 
and  verified  by  and  before  one  of  the  attorneys  of  plaintiff 
in  the  cause;  3.  That  the  affidavit  was  defective,  because  it 
did  not  state  that  affiant  expected  to  procure  the  attendance 
of  the  persons  named  therein  as  witnesses  in  the  event  of  the 
trial  being  had  in  the  couniy  of  Butte."  The  Court  below 
overruled  the  objection,  and  permitted  the  affidavit  to  be  read 
by  plaintiff. 

The  first  objection  to  plaintiff's  affidavit  was,  that  there 
was  no  venue  thereto.  It  appears  that  at  the  head  of  the 
affidavit  appeared  the  title  of  the  Court  and  cause,  which 
was  as  follows: 

"D.  M.Beavis,   ) 

vs.  > 

HSNBY  COWELL.     ) 

''In  the  District  Court  of  the<* Second  Judicial  District  of 
the  State  of  California,  in  and  for  the  County  of  Butte." 

And  the  jurat  was : 

'^  Subscribed  and  sworn  to  before  me  this  twenty-fourth 
day  of  Anril,  1878. 

**  [Seal  of  Notary.]  James  B.  Reavis, 

"Notary  Public." 

The  Act  reg^ating  notaries  requires  each  notary  to  keep  a 
seal,  upon  which  must  be  engraved  the  arms  of  this  State, 
the  words  "  Notary  Public,"  and  the  name  of  the  county  for 
which  he  is  commissioned;  and  the  presumption  is  that  "offi- 
cial duty  has  been  regularly  performed."  (Sub.  15  of  Sec- 
tion 1963,  C.  C.  P.) 

But  is  the  absence  of  a  venue  fatal  to  an  affidavit  ?  In  the 
case  of  Young  vs.  Young,  18  Minn.  94,  the  Court  says: 
**  But  while  it  is  proper  and  usual  to  prefix  a  venue  to  an 
affidavit,  and  particularly  desirable  when  the  officer  admin- 
istering the  oath  has  jurisdiction  in  more  than  one  county, 
we  are  of  opinion  that  the  absence  of  a  venue  is  not  fatal  to 
an  affidavit.  *  *  *  The  important  thing  is  that  it  shall 
appear  that  the  oath  was  administered  by  a  person  author- 
ized to  administer  the  same.  By  the  aid  of  the  presumption 
before  spoken  of,  this  fact  does  appear  sufficientlv  for  pur- 
poses like  those  for  which  the  affidavit  was  made  in  this 
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case.  If  in  a  case  of  a  prosecution  for  perjury,  farther 
proof  of  authority  were  required,  evidence  dehors  the  jurat 
might  be  adduced." 

In  the  case  of  Barnard  et  al,  vs.  Darling,  1  Barbour's  Ch. 
E.  318,  the  statement  in  the  jurat  was:      "State  of  New 

York, County;"  and  passing  upon  the  sufficiency  of  tiie 

affidavit,  the  Chancellor  held  that  there  was  no  validiiy  in 
the  objection  to  the  form  of  the  jurat,  as  the  complainants 
could  be  convicted  of  perjury  upon  such  a  jurat,  if  they  had 
sworn  falsely;  and  that  as  the  officer  before  whom  the  bill 
was  sworn  to  was  duly  authorized  to  administer  the  oath 
within  the  city  of  Albany,  the  legal  presumption  was  that 
he  had  not  violated  his  duty  by  doing  it  elsewhere. 

Proffatt,  in  his  work  on  Notaries,  Section  52,  says:  "It 
is  presumed,  when  no  venue  is  stated,  that  the  affidavit  was 
taken  within  the  jurisdiction  of  the  officer  taking  the  affidavit. 
So  it  is  held  that  the  absence  of  a  venue  is  not  fatal  to  an 
affidavit,  for  the  important  thing  is  that  it  shall  appear  that 
the  oath  was  administered  by  a  person  authorized  to  admin- 
ister the  same;  and  the  omission  to  state  the  venue  may  be 
aided  when  the  affidavit  is  offered  to  be  read  in  legal  proceed- 
ings, by  the  presumption  that  the  officer  acted  within  his 
jurisdiction,  and  in  a  prosecution  for  perjury  by  proof  extrin- 
sic to  the  paper.  This  proposition  has  not  been  accepted  in 
the  New  xorlc  Courts."  In  view  of  the  facts  of  this  case, 
aided  as  they  are  by  the  legal  presumption,  we  think 
the  first  objection  is  not  well  taken,  even  ii  it  be  held  that 
the  want  of  a  venue  is  fatal  to  an  affidavit.  The  second  ob- 
jection is  that  the  affidavit  was  taken  before  an  attorney  in 
the  case.  Section  2093,  C.  C.  P.,  provides  that  "eveiy 
Court,  every  Judge  or  Clerk  of  any  Court,  every  Justice, 
and  every  Notary  Public,  and  every  officer  authorized  to 
take  testimony  in  any  action  or  proceeding,  or  to  decide  upon 
evidence,  has  power  to  administer  oaths  or  affirmations.' 

There  is  no  such  limitation  found  in  the  Act,  to  the  power 
of  a  Notary,'  as  is  contended  for  in  this  case,  and  there  is 
nothing  in  the  rules  of  the  Court,  to  which  our  attention  has 
been  directed,  prohibiting  the  Notary  from  administering  an 
oath  to,  or  taking  the  affidavit  of,  his  client.  In  the  case  of 
Kuhlandy^.  Sedgv)ick  {VI  Gsl.  128),  the  Court  say:  "We 
are  not  aware  of  any  provision  of  law  making  the  attorney 
incompetent  to  take  it "  (the  verification  of  his  client).  £i 
the  case  of  Davis  vs.  Glasgow,  1  Burnett  (Wisconsin  R.),  the 
Supreme  Court  of  that  State  uses  the  following  language: 
'*  Although  there  is  an  obvious  impropriety  in  the  practice, 
and   this  Court  is  much  disposed  to  discountenance  it,  yet 
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there  is  no  rule  of  law  in  Court  under  authority  of  law, 
against  the  exercise  of  such  a  power  by  an  attorney  in  the 
case."  This  was  a  case  involving  the  precise  question  now 
before  us. 

In  the  case  of  Yoiiiig  vs.  Young,  already  referred  to,  the 
Court  say:  "The  answer  to  the  objection  that  the  affidavit 
of  service  was  sworn  to  before  one  of  the  plaintiff's  attorneys 
of  record  is  similar.  The  attomev  was  a  Notary  Public, 
and,  therefore,  under  Sec.  4,  ch.  26,  Genl  St.,  which  con- 
fers upon  •  each  Notary  Public  power  to  administer  all  oaths 
required  or  authorized  by  law  to  be  administered  in  this 
State,'  was  empowered  to  administer  the  oath  in  this  in- 
stance, notwithstanding  Eule  5,  Dist.  Court  rules." 

We  are  of  the  opinion  that  an  attorney  who  is  a  Notary 
may  take  the  affidavit  of  his  client.  It  is  now,  and  has 
been,  for  many  years,  the  practice  in  this  State,  and  however 
improper  or  reprehensible  the  practice  may  be,  there  is 
nothing  in  the  law  which  prohibits  it. 

The  third  objection  to  the  affidavit  was  that  it  was  not 
stated  therein  that  the  affiant  expected  to  be  able  to  procure 
the  attendance  of  the  persons  named  therein  as  witnesses  at 
the  trial  of  the  case.  It  appears  from  the  affidavit  of  the 
plaintiff  that  the  witnesses,  whose  names  are  stated  therein, 
are  material  witnesses  in  the  cause,  and  that  they  reside  in 
the  counhr  of  Butte.  They  are  subject  to  the  process  of  the 
Courts  of  that  county.  Their  personal  attendance  could, 
ttieyefore,  be  enforced  by  subpoena,  and  we  cannot  see  the 
necessity  of  incorporating  in  the  affidavit  a  statement  that 
the  plaintiff  expected  to  procure  their  personal  attendance  at 
the  trial.  The  authorities  referred  to  by  the  counsel  for  ap- 
pellant do  not  sustain  his  position. 

The  last  point  made  on  behalf  of  the  appellant  is,  "  that 
the  affidavit  of  defendant  showed  a  larger  number  of  neces- 
sary witnesses  residing  in  the  county  of  Santa  Cruz,  and  the 
rule  is,  that  the  motion  should  be  decided  according  to  the 
preponderating  number  of  necessary  witnesses  in  one  county 
or  the  other.'  We  do  not  understand  this  to  be  the  rule, 
but  on  the  contrary  a  different  rule  has  been  laid  down  in 
this  State.  In  the  case  of  HdncTiett  vs.  Finch  (47  Cal.  192), 
this  Court  said:  "  The  Court  below  must  necessarily  to  some 
extent  exercise  its  discretion  in  such  cases,  and  has  a  better 
opportunity  than  we  to  determine  whether  the  application  is 
made  in  good  faith,  and  whether  the  ends  of  justice  will  be 
best  subserved  by  granting  or  refusing  the  motion.  The 
mere  preponderance  in  the  number  of  witnesses  on  the  one 
side  or  the  other  is  not  necessarily  decisive  of  the  applica- 
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tion;  and  unless  there  is  reason  to  believe  that  the  Oonrt  be- 
low has  abused  its  discretion,  or  injustice  has  been  done,  we 
are  not  inclined  to  interfere."  (See,  also,  HaU  vs.  The  Cen- 
tred Paci/ic  Railroad  Company,  49  Cal.  454.) 

In  this  case  we  do  not  see  that  there  was  anv  abuse  of  dis- 
cretion or  any  injustice  done  by  the  Court  below,  and  the 
order  appefided  from  is  therefore  affirmed. 

We  concur:  Eoss,  J.,  McKinstry,  J. 

Department  No.  2. 


[FUed  December  21,  1880.] 
No.  7096. 
ESTATE  OF  HENEI  CABTEBT,  Deceased. 

GoiiTBBT  OF  Will— Grouwds  of  Contest  onlt  in  Issuk — ^Nbw  Tbial  upom 
OTHKB  OBOUND  BBBONKous.  Where  on  the  contest  of  a  wiU  npon 
y&rions  grounds,  bnt  not  covering  the  point  as  to  whether  deceaied 
had  delared  the  writing  to  be  his  will,  the  issues  were  found  by  the 
jnry  in  fayor  of  proponent  and  the  will  was  admitted  to  probate,  and 
afterwards  a  new  trial  was  granted  on  the  gronnd  that  there  was  no 
finding  that  deceased  had  declared  the  docnment  to  be  his  will :  Edi^ 
that  as  there  had  been  no  issue  tendered  upon  sach  ground,  the  cider 
granting  a  new  trial  therefore  was  erroneous. 

Kbw  Tbial — QuBSTioN  OF  SuBPBiBE.  The  surprise  arising  from  the  testi* 
mony  of  disappointing  witness,  who  had  preyiously  made  a  different 
statement,  but  the  truth  of  whose  testimony  is  not  denied  or  ques- 
tioned, is  not  such  surprise  as  will  justify  a  new  trial. 

Nbw  Tbial — Question  of  Newly-Discoyebid  Evidbnge.  Where  a  will,  after 
contest  and  trial,  had  been  admitted  to  probate,  and  on  motion  for 
new  trial  on  the  ground  of  newly-discovered  evidence,  it  was  alleged 
by  affidavit  that  the  signature  was  a  clumsy  forgery  and  that  the  faet 
could  be  shown  by  comparison  of  handwritings  and  by  experts, 
whose  affidavits  were  given,  and  it  appeared  that  there  had  been  at 
the  contest  a  question  as  to  the  genuineness  of  the  signature,  but  no 
effort  made  to  obtain  testimony  of  experts,  and  that  such  testimony 
might  then  have  been  obtained:  Hdd,  that  the  circumstances  did 
not  justify  a  new  trial  on  the  ground  of  newly-discovered  evidence. . 

Appeal  from  the  Probate  Court  of  Los  Angeles  Countj. 

Eastman,  Haley,  King  &  BobertSy  for  proponents. 
BickneU  &  Whit^,  Howard,  Brosaeau  (J  Howard,  and  W.  D. 
Stephenson,  for  respondent. 

Myrick,  J.,  delivered  the  opinion  of  the  Court: 
Letters  of  administration  were  granted  to  Leon  Cartery,  a 
brother  of  deceased.  Subsequentlv,  on  the  eleventh  of  July, 
1879,  Jean  Marie  MoUe  and  E.  Naud  filed  a  writing  which 
they  alleged  to  be  the  will  of  the  deceased^  and  a  petition  that 
the  same  be  admitted  to  probate.  The  petition  contained 
the  allegation  ''  that  said  deceased  left  a  will  bearing  date 
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the  ninth  day  of  July,  1878,  in  the  room  occupied  by  him 
before  his  death  in  the  house  of  petitioner  in  said  county 
and  State  ^Los  Angeles  County),  and  where  the  same  was 
thereafter  tound,  wnich  your  petitioners  believe  and  there- 
fore allege  to  be  the  last  will,"  etc.  An  order  was  made 
fixing  July  23,  1879,  as  a  day  for  hearing  the  petition,  and 
pubbcation  of  the  notice  was  c6mmenced  and  copies  mailed 
July  12,  1879.  Leon  Cartery,  the  brother  of  the  deceased, 
on  the  twenty-first  of  July,  1879,  filed  a  written  contest,  in 
which  he  averred  "that  ttie  supposed  will  now  offered  for 
probate  is  not  the  last  will  and  testament  of  the  said  Henri 
Cartery,  for  the  following  reasons:  1.  That  said  supposed 
will  Was  not  si^ed  by  the  deceased,  or  by  any  person  m  his 
presence  by  his  direction.  2.  That  said  supposed  will 
was  not  attested  by  two  or  more  competent  wilatiesses,  sub- 
scribing their  names  thereto  at  the  request  and  in  the  pres- 
ence of  the  said  deceased,  and  of  each  other.  3.  That  at 
the  time  of  the  signing  of  said  supposed  will,  if  the  same 
was  signed  by  said  testator,  the  said  testator  signed  the  same 
under  duress,  menace,  undue  influence  and  fraud." 

The  issues  presented  by  the  contest  came  on  for  trial  by 
jury  September  19, 1879,  and  various  interrogatories  were 
propounded  to  the  jury,  the  answers  thereto  constituting 
the  verdict.  The  interrogatories  embraced  various  matters, 
such  as  whether  the  subscribing  witnesses  signed  the  pro- 
posed will  in  the  presence  of  the  deceased  and  of  each  other 
and  at  his  request,  whether  he  was  aware  of  its  contents, 
whether  it  was  signed  by  the  deceased  in  the  presence  of  the 
witnesses,  whether  there  was  any  undue  influence,  threat, 
menace  or  fraud,  and  some  matters  not  alluded  to  in  the  con- 
test as  filed. 

Upon  receiving  the  verdict  of  the  jury  the  Court  made 
and  entered  its  decree,  among  other  matters  reciting  as  fol- 
lows: "And  the  Court  having  considered  the  same  and 
found  that  each  and  every  of  me  findings  of  said  jury  are 
true, "  that  said  document  was  executed  in  all  particulars 
as  required  by  law,  and  that  the  witnesses  duly  witnessed 
and  attested  the  execution  of  the  same;  that  each  and  all  of 
the  allegations  and  grounds  of  contest  are  untrue,  and  that 
said  will  is  entitled  to  be  admitted  to  probate;  "  it  is  there- 
fore ordered,  adjudged  and  decreed  that  said  paper  *  *  * 
is  the  genuine  will  and  testament  of  said  deceased,  and  the 
same  was  duly  executed  by  him  and  attested  by  the  said  wit- 
nesses in  all  respects  according  to  law,  and  that  the  same  be 
and  the  same  is  nereby  admitted  to  probate  as  the  last  will 
and  testament  of  said  deceased.*" 
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The  contestant  moved  for  a  new  trial  on  the  grounds  of 
accident  and  surprise,  newly-discovered  evidence,  insuffi- 
ciency of  the  evidence  to  justify  the  verdict,  and  errors  in 
law  occurring  at  the  trial.  The  motion  for  a  new  trial  was 
granted  by  the  Court  by  an  order  in  the  following  words: 
''  Motion  for  a  new  trial  is  granted  on  the  ground  that  the 
findings  of  the  jury  are  insufficient  to  support  a  judgment 
establishing  the  will  in  this,  that  there  is  no  finding  that  de- 
ceased declared  the  document  to  be  his  will.  From  this 
order  the  proponent  appealed. 

The  order  of  the  Court  below  granting  a  new  trial  upon 
the  ground  stated,  was  erroneous.  There  was  nothing  in  the 
grounds  of  contest  filed  as  to  whether  the  deceased  declared 
the  writing  to  be  his  will;  the  contestant,  as  such,  had  ten- 
dered no  isdue  upon  that  subject;  and,  therefore,  there  was 
nothing  relating  thereto  which  the  jury  had  to  determine. 

Several  acts  are  necessary  in  order  to  complete  the  execution 
of  a  valid  will,  and  a  contestant  may  offer  his  objections  upon 
any  or  all  of  them;  having  offered  his  objections  upon  any 
grounds  less  than  all,  he  has  no  voice  in  the  proof  of  the 
acts  to  which  his  objections  are  not  addressed.  The  issues 
to  be  tried  bv  the  jury  are  such  and  such  only  as  relate  to 
the  contested  acts,  it  is  necessary,  before  the  Court  can 
admit  a  will  to  probate,  to  require  proof  of  all  the  acts 
requisite  to  constitute  the  execution  of  a  valid  will,  but  the 
proof  of  the  acts  as  to  which  the  contest  is  not  addressed, 
will  be  heard  and  passed  upon  by  the  Court  alone,  and  is 
not  to  be  submitted  to  or  passed  upon  by  the  jur^;  therefore, 
as  the  contestant  in  this  case  did  not  address  his  contest  to 
the  point  as  to  whether  the  deceased  declared  the  writing  to 
be  his  will,  an  issue  upon  that  point  was  properly  omitted  by 
the  Court  in  framing  the  issues  for  the  jury.  Evidence  was 
given  tending  to  show  that  the  deceased  did  declare  the  writ- 
ing to  be  his  will,  and  the  Court  found  that  it  was  executed 
in  all  respects  according  to  law,  which  finding,  though  gen- 
eral in  terms,  is  sufficient  as  to  all  matters  not  presented  by 
the  contest.  In  general  it  would  be  more  orderly  for  the 
Court  to  confine  the  proofs  (especially  where  a  jury  is  sit- 
ting) to  the  points  in  controversy,  and  after  the  jury  had 
found  upon  such  points,  to  hear  proofs,  addressed  to  the 
Court  alone,  as  to  the  uncontested  acts;  and  the  Court  can, 
of  course,  hear  suggestions  as  to  such  uncontested  acts, 
when  offered  or  invited  as  amicus  curice,  and  a  general  find- 
ing by  the  Court  that  the  paper  is  executed  in  all  respects  ac- 
cording to  law,  will  embrace  all  matters  not  specified  in  the 
contest.     It  being  an  error  to  grant  a  new  trial  on  the  ground 
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stated  by  the  Court,  we  will  see  if  the  order  should  be  sus- 
tained on  some  other  ^ound,  or  whether  the  Court  should 
have  granted  a  new  trial  for  some  reason  other  than  that 
stated. 

1.  Accident  or  supprise  which  ordinary  prudence  could 
not  have  guarded  against. 

The  petition  for  probate  of  the  alleged  will  states  that  the 
paper  was  found  in  the  room  occupied  by  deceased  in  the 
house  of  petitioner;  and  evidence  was  given  tending  to  prove 
that  it  was  accidently  discovered  in  a  mattress  belonging  to 
deceased,  upon  whicli  he  had  slept.  Contestant  states  in  his 
affidavit  that  he  was  greatly  surprised  by  the  evidence  given 
on  the  trial  by  one  Dolores  Abila,  a  witness  called  by  nim- 
self ;  that  before  the  trial  she  had  informed  him  that  the  bed 
upon  which  deceased  was  in  the  habit  of  sleeping,  and  in 
which  the  proponent  claims  the  will  was  found,  was  taken 
from  the  residence  of  deceased  with  his  body,  immediately 
after  his  death,  and  had  ever  since  remained  in  the  possession 
of  the  witness,  and  was  there  at  the  time  of  the  alleged  dis- 
covery; that  he  proposed  her  as  a  witness,  and  she  testified 
that  the  bed  upon  which  the  deceased  was  in  the  habit  of 
sleeping  was  not  taken  from  the  residence  of  deceased  with 
the  Dody;  that  witness  n«ver  had  such  bed  in  her  possession 
and  knew  nothing  of  its  whereabouts;  that  the  bed  upon 
which  the  body  was  brought  to  her  house  was  a  child's  bed, 
and  not  the  one  in  which  the  will  is  alleged  to  have  been 
found. 

The  affidavit  does  not  state  that  the  matters  he  expected 
to  prove  by  the  witness  are  true,  nor  that  the  matters  testi- 
fied to  by  her  are  untrue;  neither  does  he  state  that  there  is 
any  person  by  whom  he  can  or  expects  to  prove  that  the  bed 
of  deceased  was  removed,  or  was  not  at  the  residence  of  de- 
ceased at  the  time  of  the  alleged  discovery. 

The  only  surprise  that  we  see  apparent  from  these  facts  is, 
surprise  arising  from  the  testimony  of  a  disappointing  wit- 
ness, the  truth  of  which  is  not  denied.  (24  Cal.  85;  29  Cal. 
605;  39  Cal.  555.)  The  Court  below  would  not  have  been 
justified  in  granting  a  new  trial  upon  this  ground. 

2.  Newly-discovered  evidence,  material  for  contestant, 
which  he  could  not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial.  Upon  this  point,  the  con- 
testant offered  the  affidavit  of  himself  and  eight  other  per- 
sons, none  of  whom  except  himself  state  that  they  ever  knew 
the  deceased  or  his  handwriting,  but  they  state  that  they 
have  made  comparison  of  some  documents  alleged  to  have 
been  signed  by  the  deceased  with  the  signature  to  the  pro- 
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posed  will,  and  from  such  comparison  they  belieye  that  the 
last  named  signature  was  not  written  by  the  same  hand  that 
wrote  the  former  signature;  iJiat  if  the  former  si^atnrea  be 
genuine,  the  last,  affixed  to  the  will,  is  not  genuine.  These 
gentlemen  include  the  agent  of  Wells,  Fargo  &  Co.,  tiie 
postmaster  and  his  deputy,  and  three  bank  officers,  all  resid- 
ing at  Los  Angeles,  the  place  of  trial,  and  no  reason  is  giyen 
why  they  were  not  produced  at  the  trial.  The  affidayits  of 
two  experts,  residing  in  San  Francisco,  to  the  same  efiect, 
are  produced,  these  persons  being  unknown  to  contestant  at 
the  time  of  the  trial.  All  the  persons  offering  these  yarions 
affidayits  are  offered  as  experts,  and  are  expected  to  testify 
by  comparison.  We  yery  much  doubt  if  these  persons,  in  & 
case  such  as  is  presented  to  us  by  the  present  transcript^ 
could  be  permitted  to  testify  by  comparison,  for  the  reason 
that  it  does  not  appear  that  the  contestant  has  brought  his 
case  within  Sections  1943  and  1944  of  the  Code  of  Ciyil  Pro- 
cedure; it  does  not  appear  that  the  deceased  had  acted  or 
been  charged  upon  ihe  writings,  nor  that  the  writings  had 
been  adnutted  or  treated  as  genuine  by  the  parties  against 
whom  they  are  attempted  to  be  used. 

There  is  another  objection  to  the  yiew  of  the  contestant, 
which  we  deem  insurmountable,  and  that  is:  The  proposed 
will  was  filed  July  11,  1879;  the  notice  of  the  hearing  was 
giyen  July  12,  1879;  the  trial  occurred  September  19,  1879; 
the  contestant  had  the  time  between  those  dates  in  which  to 
make  comparison  between  the  signature  to  the  will  and  the 
sijgnatures  to  the  other  documents  (which  were  produced  by 
him,  and  presumably  in  his  possession  during  the  time),  and 
to  call  attention  to  we  same  of  the  witnesses  whose  affidaTiia 
he  offered  on  his  motion,  and  he  in  his  own  affidayit  states 
**  that  the  said  signature  to  the  said  will  is  a  clumsy  forgery;'* 
yet  he  took  no  steps  to  procure  the  opinion  of  any  expert  or 
other  person  upon  the  subject,  although  six  of  the  eight  persons 
now  offered  were  residente  of  Los  Angeles  and  could  doubt- 
less haye  been  obtained  at  any  time;  and  it  does  not  appear  bnt 
there  were  many  other  persons  in  Los  Angeles  who  could 
haye  been  examined.  No  affidayit  is  offered  by  contestant  of 
any  person  who  was  acquainted  with  the  handwriting  of  de- 
ceased, nor  is  it  stated  that  the  eyidence  of  any  person 
acquainted  with  his  handwriting  could  not  haye  been  obtained. 
On  the  other  hand,  the  proponents  read  the  affidayits  of 
twenty-six  persons,  residents  of  Los  Angeles,  seyeral  of  them 
being  bank  officers,  accountants  and  commercial  men, 
eighteen  of  whom,  speaking  by  comparison  of  the  same 
papers  referred  to  in  the  affidayits  on  tne  part  of  contestant, 
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and  eight  from  personal  acquaintance  with  the  deceased  and 
his  handwriting,  believe  the  signature  of  the  proposed  will 
to  be  genuine.  Under  all  these  circumstances,  the  Court 
below  would  not  have  been  justified  in  granting  a  new  trial 
on  this  ground. 

3.  Insufficiency  of  the  evidence  to  justify  the  verdict  and 
decision  of  the  Court  herein,  and  that  said  verdict  and 
such  decision  are  against  law. 

There  was  evidence  to  prove  each  of  the  acts  and  things 
necessary  to  constitute  the  execution  of  a  valid  will,  and  upon 
this  there  was  no  conflict;  therefore  a  new  trial  could  not 
have  been  granted  upon  this  ground. 

4.  Errors  in  law  occurring  at  the  trial.  There  is  nothing 
in  the  transcript  to  support  tiiis  point,  and  as  it  was  not  urged 

'  at  the  argument  of  this  appeal,  we  consider  that  it  was  not 
relied  on. 

The  order  granting  a  new  trial  is  reversed. 
We  concur:  Sharpstein,  J.,  Thornton,  J. 


Depabtment  No.  2. 


[Filed  December  15,  1880.] 
No.  7168. 

H.   J.   GLENN  ET  AL.,  APPELLAllTS, 

VS. 

J.  p.  EACEJIT,  Bespondent. 

Stipuultxon  that  oMi  Oiai  bhaziL  abidb  Bbsitlt  of  Anothib.  Where  it 
was  stipulated  that  the  judgment  on  an  appeal  should  depend  upon 
and  be  the  same  as  might  be  entered  in  another  case,  a  like  judgment 
has  entered. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial 
District,  Colusa  County. 

T.  C.  Lush,  for  appellants. 

Jackaon  Hatch,  for  respondent. 

By  the  Court: 

It  having  been  heretofore  stipulated  in  this  case  by  the 
attorneys  for  the  respective  parties,  that  the  judgment  in  this 
cause  shall  depend  upon,  and  be  ihe  same  as  should  there- 
after be  entered  in  the. case  of  Glenn  vs.  Arnold,  No.  7157, 
and  this  Court  having  rendered  its  judgment  in  said  case  of 
Olenn  vs.  Arnold,  affirming  the  judgment  and  order  of  the 
Court  below,  it  is  ordered  that  the  judgment  and  order  of 
the  Court  below  in  this  case,  Glenn  vs.  Lackey,  be  and  the 
same  are  afELrmed. 
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In  Bane. 


[Filed  December  22,  1880.] 
No.  6515. 

THOMAS  FESSENDEN,  Bespondent, 

vs. 

J.  H.  SUMMEES  AND  D.  W.  THOMPSON,  Appellants. 

PaOMIBSOBY    NOTB — ^EVFKOT    OF    IkdOBSBMXNT    IN    Bl<ANK  BT    ThIBD  PsBSOM. 

Since  the  adoption  of  the  Codes  a  third  person,  who  signs  his  name 
in  blank  on  the  back  of  a  promissory  note  before  its  delivery,  is  to  be 
regarded,  not  as  a  guarantor,  bo t  as  an  indorser,  and  as  snch  is  en- 
titled to  notice  of  non-payment  before  he  can  be  charged. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trictj  Santa  Barbara  County. 

Charles  E,  Huse,  for  appellants. 

HaU  &  Hatch,  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

The  action  is  upon  a  promissory  note  signed  by  the  de- 
fendant Summers,  made  payable  to  the  plaintiff  or  order, 
and  indorsed  in  blank  by  the  defendant  l^ompson  before 
delivery  to  the  payee.  T?hompson  indorsed  for  the  purpose 
of  adding  credit  to  the  note,  and  plaintiffmade  the  loan  upon 
the  strength  of  the  indorsement.  The  note  not  having  been 
paid,  the  plaintiff,  after  its  maturity,  commenced  the  present 
action  against  Summers  and  Thompson  to  recover  the 
amount  due  upon  it.  Summers  suffered  default,  but  Thomp- 
son appeared  and  demurred  to  the  complaint.  The  demur- 
rer was  overruled,  and  Thompson  answered.  A  trial  being 
had,  the  Court  below  found  the  facts  to  be  as  stated.  In  the 
complaint,  however,  there  is  no.  averment,  nor  is  there  any 
finding  that  notice  was  given  to  Thompson  of  the  non-pay- 
ment by  Summers  of  the  note  when  it  became  due;  and  this 
constitutes  the  ground  of  the  appeal,  which  is  taken  by 
Thompson  from  tibe  iudgment. 

Whether  or  not  he  was  entitled  to  notice  depends  upon 
the  nature  of  the  obligation  assumed  by  him. 

The  decisions  of  this  Court  upon  the  question,  prior  to 
the  adoption  of  the  Codes,  as  well  as  of  the  Courts  of  other 
States,  are  numerous  and  conflicting.  Thus  in  Ford  vs. 
Hendricks,  34  Cal.  673,  where  the  note  in  suit  was  signed 
by  Hendricks  and  indorsed  by  Heed  before  its  delivery  to 
the  payee,  who  was  the  plaintiff  in  the  action,  the  Court 
said:  "As  to  the  relation  of  Reed— whether  it  be  that  of 
maker,  indorser  or  guarantor — ^there  is  much  conflict  of  an- 
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thoritv;  but  under  the  settled  rule  in  this  State,  he  must  be 
regarded  as  a  guarantor."  In  support  of  this  the  Court  cited 
the  cases  of  Higgs  vs.  Waldo,  2  Cal.  486;  Pierce  ts.  Ken- 
nedy, 5  Cal.  138;  Brady  vs.  Reynolds^  13  Cal.  31;  Geiger 
VB.  Clark,  13  Cal.  579. 

In  the  subsequent  case  of  Jmies  vs.  Goodtvin,  39  Cal.  493, 
where  the  defendant  Wilcox  had  signed  his  name  in  blank 
upon  the  back  of  the  note  in  suit  before  its  delivery,  the 
Cfourtsaid:  "  A  great  diversity  of  opinion  exists  as  to  the 
nature  of  the  liability  of  one  liot  being  a  party  who  indorses 
his  name  in  blank  upon  a  note  before  delivery.  In  England 
he  is  held  to  be  a  guarantor,  and  his  contract  is  that  the 
maker  of  the  note  will  pay  at  maturity,  or,  if  he  does  not, 
the  guarantor  will.  No  demand  or  notice  is  considered 
necessary  as  a  condition  precedent  to  fixing  the  liability  of 
the  guarantor,  or  to  the  commencement  of  the  action;  but  a 
failure  to  make  demand  and  give  notice,  together  \«ith  proof 
of  injury,  is  pro  tanto  a  defense. 

'^  In  some  States,  as  in  Massachusetts,  Yermont  and 
Louisiana,  he  is  regarded  as  a  surety,  or  joint-maker  of  the 
note,  and  unconditionally  liable.  In  some  States  he  is  held 
to  be  a  guarantor,  and  various  effects  have  been  ^ven  in 
these  States  to  the  contract  of  guaranty,  sometimes  it  being 
held  to  be  conditional,  at  other  times  absolute,  and  very 
frequently  parole  evidence  is  admitted  to  explain  what  the 
contract  really  was.  In  other  States,  as  in  New  York,  Ten- 
nessee, Iowa,  and  we  may  add  California,  he  is  held  as  an 
indorser.  *  *  *  The  decisions  in  this  State  are  substan- 
tiaUy  in  accord  with  those  which  hold  that  one  who,  not  be- 
ing a  party  to  a  negotiable  bill,  indorses  it  in  blank  for  the 
purpose  of  adding  to  its  credit,  is  an  indorser,  and  in  view 
of  tne  diversity  of  opinion  on  the  subject,  we  should  not 
now  feel  inclined  to  disturb  the  doctrine,  even  if  it  did  not 
meet  our  approval." 

It  will  thus  be  seen  that  in  Ford  vs.  Hendricks  it  was  said 
that  it  is  the  settled  rule  in  this  State  that  a  party  signing 
under  the  circumstances  stated  is  to  be  held  as  a  guarantor, 
while  in  the  subsequent  case  of  Jones  vs.  Goodwin,  without 
referring  in  terms  to  lord  vs.  Hendricks,  it  was  said  that  the 
rule  here  is  that  he  is  to  be  held  as  an  indorser.  In  this 
condition  of  the  decisions  the  Legislature,  in  adopting  the 
Codes,  undertook  to  deal  with  the  subject.  Their  provis- 
ions, however,  like  the  decisions,  are  not  entirely  free  from 
conflict.  By  Section  2787  of  the  title  of  the  Civil  Code 
upon  the  subject  of  guaranty,  it  is  declared  that  ''  a  guar- 
anty is  a  promise  to  answer  for  the  debt,  default  or  miscar- 
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riage  of  another  person."  And  by  Section  2807  it  is  pro- 
vided that  ''  a  guarantor  of  payment  or  performance  is  liable 
to  the  guarantee  immediately  upon  the  default  of  the  princi- 
pal, and  without  demand  or  notice."  This  last  Section,  it 
will  be  observed,  changed  the  rule  theretofore  prevailing  in 
this  State  respecting  demand  and  notice. 

The  provisions  of  Section  2787,  «i«pra,  are,  perhaps,  broad 
enough  to  include  the  facts  of  the  case  under  consideration. 

But  however  this  may  be,  the  case  clearly  comes  within 
the  express  letter  and  meaning  of  the  subsequent  Sections 
3108  and  3117  of  the  titie  of  the  same  Code  upon  the  subject 
of  nemtiable  i^istruments.     Section  3108  is  as  follows: 

''  One  who  writes  his  name  upon  a  negotiable  instrument 
otherwise  than  as  a  maker  X)t  acceptor,  ana  delivers  it  with  his 
name  thereon  to  another  person,  is  called  an  indorser,  and 
his  act  is  called  indorsement." 

And  Section  3117:  ''One  who  indorses  a  negotiable  in- 
strument before  it  is  delivered  to  the  payee,  is  liable  to  the 
payee  thereon  as  an  indorser."  This  was  the  exact  position 
of  the  appellant;  and  whatever  conflict  there  may  be  between 
the  sections  quoted  from  the  title  on  the  subject  of  negotiable 
instruments,  and  those  quoted  from  the  title  on  the  subject 
of  guaranty,  the  former  must  control  the  determination  of 
this  cause  bv  virtue  of  Section  4481  of  the  Political  Code,  in 
relation  to  tne  effect  of  the  Codes,  which  reads  thus:  ''If 
the  provisions  of  any  titie  conflict  with  or  contravene  the 
provisions  of  another  titie,  the  provisions  of  each  titie  must 
prevail  as  to  all  matters  and  questions  arising  out  of  the  sub- 
ject matter  of  such  titie." 

It  may  be  that  Section  2787  was  intended  only  to  apply  to 
a  case  where  a  party  in  terms  contracts  as  a  guarantor  in 
which  event,,  he  would,  under  Section  2807,  be  liable,  im- 
mediately upon  default  of  the  principal,  without  demand  or 
notice.  But  whether  this  be  so  or  not,  we  think  the  rights 
of  the  parties  must  be  determined  by  the  rule  declared  by 
Sections  3108  and  3117. 

Thus  tested,  Thompson  must  be  held  to  be  an  indorser, 
and,  as  such,  upon  well  settied  principles,  entitied  to  notice 
of  non-payment. 

Demand  upon  Summers  and  notice  to  Thompson  of  his 
non-payment  being  necessary  to  charge  the  latter,  it  follows 
that  it  IS  essential  that  the  complaint  snould  aver  those  facts. 

Judgment  reversed  and  cause  remanded  with  instructions 
to  the  Court  below  to  sustain  the  demurrer  to  the  complaint. 

We  concur:  Thornton,  J.,  Myrick,  J.,  Sharpstein,  J., 
McElinstry,  J. 
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Depabtment  No.  1. 


[Filed  December  16;  1880.] 
No.  6877. 

'  SANTA  CBUZ  BANK  OF  SAVINGS  AND  LOAN, 

Bespondent, 
vs. 
FBANK  COOPEB  et  al.,  Appellants. 

HoMBSTEAD  AcT  OP  1862 — ^Whem  Hohxstkap  Biohtb  of  Unuaxbixd  Pkbbor 
Geasbd.  Under  Section  5  of  the  Homestead  Act  of  May  12,  1862 
(Stats.  1862.  519),  which  provides  that  no  munanried  person  could  se- 
lect or  hold  a  homestead  unless  he  had  the  care  or  maintenance  of 
one  or  more  of  a  special  class  of  persons  residing  with  him :  Held, 
that  when  the  care  and  maintenance  referred  to  ceased,  the  home- 
stead ceased. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
Disbrict,  Santa  Cruz  County. 

F.  J.  McCann,  for  appellants. 

C.  B.  Younger^  for  respondent. 

Boss.,  J.,  delivered  the  opinion  of  the  Court: 

Ejectment  to  recover  a  lot  of  land  in  the  city  of  Santa 
Cruz.  It  appears  that  on  the  twenty-fourth  day  of  May, 
1867,  the  defendant,  Frank  Cooper,  was  the  owner  and  in  tiae 
possession  of  the  jiremises.  Me  was  then  a  widower,  and 
living  there  with  his  family,  which  consisted  of  his  sister- 
in-law  and  his  two  minor  children — ^a  son  20  years  of  Mfe, 
and  a  dai^hter  16  years  of  age.  On  the  day  named  he  filed 
a  declaration  claiming  the  premises,  then  worth  $3,600,  and 
at  no  time  since  exceeding  $6,000  in  value,  as  a  homestead, 
and  on  the  twenty-fifth  of  June,  1872,  he  married  his  present 
wife,  Lucy  S.  Cooper,  who,  immediatelv  after  her  marriage, 
went  to  reside  with  her  husband  upon  the  land,  and  has  con- 
tinued to  reside  there  with  him  ever  since.  When  the  dec- 
laration was  filed  the  son  was  employed  in  a  telegraph  office, 
receiving  and  retaining  his  wa^es,  boarding  at  home,  and  as- 
sisting in  maintaining  the  family.  Until  October,  1867,  the 
daughter  was  living  with  and  entirely  dependent  upon  her 
father  for  support.  In  1868  she  was  teaching  school  and 
supporting  herself  elsewhere.  • 

On  the  nineteenth  of  August,  1878,  the  defendant,  Frank 
Cooper,  executed  to  the  plaintiff,  for  a  valuable  consider- 
ation, a  deed  of  conveyance  for  the  property,  in  which  deed 
his  wife  did  not  join;  and  it  is  now  claimed  by  him,  in  de- 
fense to  the  present  action,  as  well  as  by  his  wife,  who  was 
permitted  by  tne  Court  below  to  intervene  in  the  action,  that 
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the  deed  to  the  plaintiff  was  void  because  of  the  non-joinder 
of  the  wife  therein. 

On  the  part  of  defendant  it  is  contended  that  Frank  Cooper 
acquired  the  homestead  in  question  by  virtpe  of  his  bemg 
the  head  of  a  family,  and  that  the  right  thus  acquired  inured 
upon  his  subsequent  marriage  to  the  benefit  of  his  wife,  and 
that  thereafter  the  property  could  not  be  disposed  of  withoat 
the  joint  act  of  both  husband  and  wife. 

Section  5  of  the  amendatory  Act  of  May  12, 1862  (Statutes 
of  1862,  page  518),  which  was  in  force  at  the  time  of  the  fil- 
ing of  the  declaration  and  until  the  taking  effect  of  the  Codes, 
declared:  ''No  unmarried  person  shall  be  entitled  to  select 
or  hold  a  homestead,  as  prescribed  in  the  preceding  sections 
of  said  Act,  unless  such  person  has  the  care  and  maintenance 
of  his  or  her  minor  child,  or  of  a  minor  brother  or  sister,  or 
a  minor  child  of  a  deceased  brother  or  sister,  or  of  a  father 
or  mother,  or  of  a  grandfather  or  a  grandmother,  or  of  an  un- 
married sister,  then  residing  on  the  nomestead  property  with 
such  person." 

Here  is  an  express  statutory  declaration  that  no  unmarried 
person  shall  select  w  hold  a  homestead  unless  he  has  the  care 
and  maintenance  of  one  or  more  of  the  persons  mentioned. 
In  the  case  at  bar  the  minor  children  of  the  defendant 
Cooper  attained  their  majority,  the  son  on  the  second  of  Jan- 
uary 1868,  and  the  daughter  on  the  first  of  March,  1870.  On 
the  last  mentioned  day,  therefore,  he  ceased  to  have  the  care 
or  maintenance  of  any  minor  child,  and  not  having  the  care 
and  maintenance  of  any  of  the  other  persons  named  in  the 
statute,  it  follows  that  on  the  first  of  March,  1870,  he  ceased 
to  hold  the  homestead,  which  he  was  allowed  to  acquire  onlv 
because  he  had  the  care  and  maintenance  of  his  minor  chil- 
dren. In  making  the  provision  under  consideration  the  Legis- 
lature was  but  applying  the  rule  that  where  the  reason  for  the 
exemption  ceased,  the  exemption  itself  should  cease.  The 
homestead  right  that  attached  to  the  premises  by  virtue  of 
the  declaration  filed  by  Frank  Cooper  on  the  twen^-fourth 
of  May,  1867,  having  ceased  to  exist  long  prior  to  his  mar- 
riage with  the  intervenor,  and  there  having  oeen  no  declara- 
tion of  homestead  filed  bv  either  after  marriage,  it  results 
that  the  joining  of  the  wife  in  the  conveyance  to  the  plaint- 
iff was  not  necessary,  the  property  being  the  separate  prop- 
er^ of  the  husband. 

This  view  renders  it  unnecessaiy  to  determine  the  other 
points  made  on  behalf  of  the  respondent. 

Judgment  affirmed. 

We  concur:    McEinstry,  J.,  McEee,  J. 
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In  Bans. 


[Filed  December  20,  1880.] 

No.  7513. 

THE   PEOPLE,  ETC.,  ex.  bel.  WM.  M.  PIEBSON, 

Appellant, 

vs. 

F.  PEBRIN  ET  AL.,  Bespondents. 

Ck>xpoBATioN  Act  OF  1853 — Sayxnos  BAinoB.  Under  the  Act  for  the  forma- 
tion of  trading  corporations,  etc.,  of  April  14,  1853/ and  especially 
under  it  as  legislatively  construed  by  the  Act  of  April  14,  1870,  a  cor- 
poration conld  be  formed  to  carry  on  the  business  of  a  sayings  bank; 
and  the  latter  Act  was  a  clear  recognition  of  the  power  of  snch  a  cor- 
poration formed  under  the  former  Act,  though  such  corporation  did 
not  haye  a  capital  stock  divided  into  shares  as  required  by  the  former 
Act. 

liXOIBLATUBB  HAT  OONTBB  ADDITIONAIi  POWESS  T7P0N  OOBPOBATIOMS.     It  iS  jUSt 

as  competent  for  the  Legislature  to  confer  additional  powers,  priyileges 
and  immunities  upon  corporations  as  by  a  subsequent  Act,  as  to  confer 
such  powers,  privileges  and  immunities  by  the  Act  under  which  they 
are  formed. 

IiBOAI.  EXISTKNCK  OF     *'  La  SoCIXTS   FbANOAXBB  D'EsPABONSS  ET  DE    PBEVOT- 

ANOE  MuTuxiiLB."  The  French  savings  bank,  knovm  as  "La  Societe 
Francaise  d'Epargnes  et  de  PrevoyanceMutuelle,"  originally  formed 
under  the  corporation  Act  of  April  14,  1853,  virithout  capital  stock 
divided  into  shares,  as  required  by  that  Act,  was  afterwards  so  recog- 
nized by  subsequent  legislation  as  to  have  a  legal  existence  before  the 
passage  of  the  Civil  Code;  and,  as  such  existing  corporation,  it  had 
a  right  to  come  in  under  the  Civil  Code  (Section  300,)  and  have  a 
capital  stock  and  stockholders. 

Apj>eal  from  the  Superior  Court,  City  and  County  of  San 
Francisco. 

Wm.  M.  Pierson,  for  appellant. 

Stanly,  Stoney  dk  Hayes,  for  respondents. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
This  is  a  proceeding  on  the  part  of  the  State,  in  the  nature 
of  a  quo  warranto,  to  enquire  into  the  legality  of  the  existence 
of  the  defendant,  La  Societe  Francais  aEpargnes  et  de  Pre- 
voyance  Mutuelle,  as  a  corporation,  .and  of  the  legality  of  the 
exercise  of  the  powers  of  directors  of  it  by  the  other  de- 
fendants. The  complaint  was  demurred  to  and  the  demurrer 
sustained  by  the  Court  below.  The  plaintiff  declined  to 
amend,  and  the  complaint  was  dismissed.  From  that  judg- 
ment this  appeal  is  taken. 

The  ori^nal  corporators  of  the  corporation  defendant 
filed  a  certificate  of  incorporation  on  the  first  day  of  Febru- 
ary, 1860,  in  which  they  omitted  to  state  the  amount  of  the 


L 
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company's  capital  stock  or  the  number  of  shares  of  which  it 
would  consist.  The  object  for  which  the  corporation  was 
formed  was,  ''to  receive''  from  its  members  ''deposits  of 
money;  to  preserve  the  same  from  loss,  and  to  fina  secure 
and  profitable  investment  liieref 6r . "  The  only  law  in  force  at 
that  time  which  provided  for  the  formation  of  corporations 
for  trading,  etc.,  was  an  act  entitled  "An  act  to  provide  for 
the  formation  of  corporations  for  certain  purposes/'  ap- 
proved April  14,  1853.  There  is  no  authority  in  that  act  for 
the  incorporation  of  any  company  without  a  capital  stock 
consisting  of  a  specified  number  of  shares.  Nor  do  we  un- 
derstand it  to  be  claimed  by  respondents'  counsel  that  there 
is.  They  do  claim,  however,  tnat  a  corporation  could  be 
formed  under  that  law,  for  the  object  specified  in  the  certifi- 
cate of  the  corporators  of  this  corporation,  viz.,  to  carry  on 
the  business  of  a  savings  bank;  and  they  insist  that  the  Act 
of  1863  has,  since  the  incorporation  of  this  corporation,  re- 
ceived a  legislative  construction  to  that  effect.  The  act 
which  they  cite  in  support  of  that  proposition  is  entitled: 
"  An  Act  amendatory  of  and  supplemental  to  an  Act  entitled 
'An  Act  to  provide  for  the  formation  of  corporations  for 
certain  purposes,  approved  April  14,  1853,'  and  the  Acts 
amendatory  thereof  and  supplemental  thereto,"  approved 
April  14,  1870.  The  first  section  of  that  Act  reads  as  fol- 
lows: "All  corporations  and  their  successors,  heretofore 
formed  under  the  provisions  of  the  Act  of  which  this  Act  is 
amendatory,  for  tne  purpose  of  receiving  frcm  the  members 
thereof  ana  others  deposits  of  money,  preserving  the  same  form 
loss,  and  of  finding  secure  and  profiicMe  investment  therefor, 
may  receive  deposits  of  money  from  minors  and  married 
women."  It  is  claimed  that  this  is  a  clear  recognition  of  the 
power  of  corporations  organized  under  the  Act  of  1853  for 
the  avowed  object  for  which  this  corporation  was  formed,  to 
conduct  the  ordinary  business  of  savings  banks.  This  we 
conceive  to  be  too  plain  to  admit  of  argument.  No  chauge 
of  phraseology  could  make  it  plainer.  And  by  subsequent 
Act  with  a  similar  title  approved  March  24,  1870,  the  power 
of  such  corporations  to  transact  that  kind  of  business  is  rec- 
ognized in  nearly  or  (]^uite  the  same  language.  In  both  of 
these  Acts  there  is  a  direct  reference  to  corporations  which 
had  members,  although  the  law  of  1853  only  provided  for 
the  incorporation  of  companies  with  stockholders.  In  view 
of  the  provisions  of  these  Acts  it  seems  to  us  that  the  State 
is  estopped  from  denying  that  corporations  could  be  formed 
under  the  Act  of  1853,  to  carry  on  the  business,  which  this 
corporation  was  organized  to  carry  on.     (5  N.  H.  280;  10 
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Mass.  154;  3  Pick.  224.)  And  if  this  was  an  existing  cor- 
poration at  the  respectiye  dates  of  the  Acts  of  1870,  it  was 
entirely  com{)etent  for  the  Legislature,  hj  a  general  law,  to 
confer  upon  it,  and  all  similar  corporations,  the  power  to 
transact  the  business  of  savings  banks.  (AUkn  TS.  IV.  B.  JS. 
CorporcUion,  20  N.  T.  370.)  Those  Acts,  from  the  time  of 
their  going  into  effect,  fixed  the  law  npon  this  subject. 
Municipality  vs.  Wheeler y  10  La.  An.  747.)  But  prior  to 
the  passage  of  the  Acts  of  1870,  the  Legislature,  by  an  Act 
approved  April  1,  1864,  and  entitled  "  An  Act  concerning 
corporations,"  enacted  as  follows : 

''All  associations  or  companies  heretofore  organized  and 
acting  in  the  form  and  maimer  of  corporations,  and  that 
have  filed  certificates  for  the  purpose  of  being  incorporated, 
but  whose  certificates  are  in  some  manner  defective,  or  have 
been  improperly  acknowledged,  or  have  been  acknowledged 
before  a  person  not  authorized  by  law  to  take  such  acknowl- 
edgments, are  hereby  declared  to  be  and  have  been  corpora- 
tions from  the  date  of  the  filing  of  such  certificates,  in  the 
taame  manner  and  to  the  same  effect  and  intent  as  if  such 
certificates  were  without  fault,  and  properly  acknowledged 
before  the  proper  officer,  and  all  such  certificates  are  hereby 
yalidated  and  declared  to  be  legal,  and  shall  have  the  same 
force  and  effect  as  if  such  certificates  were  free  from  all 
fault  or  defect,  and  were  properly  acknowledged  before  an 
officer  having  authority  to  take  such  acknowledgments." 

It  is  not  denied  that  this  association  or  company  had 
been  organized  and  acting  in  the  form  and  manner  of  a  cor- 
poration, and  had  filed  a  certificate  for  the  purpose  of  being 
incorporated.  And  that  seems  to  bring  it  witiiin  the  pur- 
view of  the  act.  Beading  these  several  acts  together  there 
is  little  or  no  room  left  for  doubt  as  to  the  validity  of  the 
incorporation  and  acts  of  the  corporation  defendant  and  its 
trustees  from  and  after  the  passage  the  Act  of  1870. 

There  is  seldom  any  question  raised  as  to  the  prospective 
operation  of  a  curative  statute.  It  was  just  as  com{)etent 
for  the  Legislature  to  confer  additional  powers,  privileges 
and  immunities  by  the  subsequent  as  by  the  original  act. 
But  since  jkhe  enactment  of  the  Civil  Code,  and  before  the 
commencement  of  this  action,  this  corporation  elected  to 
have  a  capital  stock,  and  issued  certificates  therefor  in  the 
same  manner  as  corporations  formed  under  the  provisions 
of  chapter  1,  article  I,  of  said  Code,  and  has  in  all  other 
respects  complied  with  the  provisions  of  Section  300  of  said 
Coae. 

We  have  endeavored  to  show  that  this  corporation  did 
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have  a  legal  existence  prior  to  the  enactment  of  that  Code, 
and  if  it  did  have,  the  question  now  is  not  whether  it  tran- 
scended some  of  its  powers  before  that  time,  but  whether  at 
the  time  of  the  commencement  of  this  action  it  was  tran- 
scending any  of  its  powers.  It  is  not  alleged  that  it  was, 
and  if  it  was  not,  the  Court  cannot  grant  the  relief  prayed 
in  the  complaint.  And  it  is  only  upon  the  hypothesis  that 
this  corporation  had  no  legal  existence  prior  to  the  time 
when  it  elected  to  come  in  under  the  Code,  that  the  appel- 
lant claims  to  be  entitled  to  any  relief.  Having  determined 
that  it  had  a  legal  existence  prior  to  that  time,  it  necessarily 
follows  that  it  had  a  right  to  come  in  under  the  Civil  Code, 
and  have  a  capital  stock,  and  stockholders,  and  having 
elected  so  to  do,  its  right  to  exercise  such  corporate  powers 
as  it  is  alleged  to  be  exercising,  is  not  without,  but  with 
authority  of  law;  and  the  demurrer  to  the  complaint  was 
properly  sustained. 

Judgment  affirmed. 

We  concur:  Boss,  J.,  Myrick,  J.,  Morrison,  0.  J.,  Thorn- 
ton, J.,  McElinstry,  J. 


In  Bans. 


[Piled  December  22,  1880.] 

No.   7200. 

GEOEGE  S.  KELLEE,  Eespondent, 

TB. 

ALFEED  E.  BEEEY,  Appellant. 

Ejectment  on  Fobeclosube  Deed  against  Thibd  Pebson  in  Possession  bt 
Collusion.  Where  a  party  who  with  his  son  had  settled  upon  and  im- 
proved certain  goyemment  land,  for  which  he  obtained  a  State  patent, 
mortgaged  the  saine,  and  after  the  mortgage,  on  a  claim  that  his  patent 
was  void,  abandoned  the  land  to  his  son,  and  afterwards  the  son  aband- 
oned it  and  tnmed  over  the  possession  to^  a  third  person,  who  at- 
tempted to  enter  it  nnder  the  U.  S.  homestead  laws,  which  entry  how- 
ever was  suspended;  and  in  the  meanwhile  the  mortgagee  had  fore- 
closed his  mortgage  and  afterwards  bought  in  the  property,  obtained 
his  deed  and  sued  the  third  person  in  ejectment:  ^eZd,  that  the  pos- 
session of  defendant  had  been  acquired  by  circumvention  and  could 
not  be  maintained  against  plaintiff 's  title  under  the  foreclosure,  sale 
and  deed. 

Appeal  from  the  Superior  Court  of  Los  Angeles  County. 

Glassdl,  Smith  &  Smith  and  F,  H,  Howard^  for  appellant. 
BickneU  &  White,  for  respondent. 
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Boss,  J.,  delivered  the  opinion  of  the  Court: 
^  Ejectment  to  recover  possession  of  a  certain  portion  of  a 
sixteenth  section. 

It  appears  from  the  record  that  prior  to  the  year  1872,  one 
Jose  Bubio  settled  on  the  land  with  his  family,  and  pro- 
ceeded, together  with  kis  son,  Andres  Enbio,  who  was  of 
age,  to  cxdtivate  and  improve  it.  Improvements,  consisting 
of  a  dwelling-honse,  orcnards  and  vineyards,  were  put  upon 
the  land,  mainly  by  Andres.  On  the  twentieth  of  March, 
1868,  Jose  made  an  application  to  the  State  of  California  to 

Surchase  the  land.  His  application  was  accepted  by  the 
tate  Locating  Agent  May  1,  1868,  and  was  filed  in  the 
State  Land  Office  on  the  twentieth  of  June  of  the  same  year. 
The  State  officers  issued  to  him  a  certificate  of  purchase  for 
the  land  on  the  ienth  of  April,  1872,  and  a  patent  therefor, 
regular  in  form,  on  the  tnird  day  of  January,  1874.  It  is 
claimed  on  behalf  of  the  appellant  that  by  these  proceed- 
ings, and  others  incidental  to  them,  Jose  Eubio  acquired  no 
title  to  the  premises. 

In  the  view  we  take  of  the  case  it  is  unnecessarv  to  deter- 
mine whether  he  did  or  not;  for  the  record  further  shows, 
that  in  February,  1877,  he  borrowed  of  the  plaintiff  the  sum 
of  six  thousand  dollars,  and  as  security  therefor  executed  to 
the  plaintiff  a  mortgage  on  the  property  in  question,  to- 
gether with  an  adjoining  tract  of  about  twelve  acres — ^which 
mortgage  was  duly  recorded  at  the  time  in  the  records  of  the 
proper  county. 

In  the  month  of  February,  1878,  Jose,  in  the  language  of 
the  findings,  '^  considering  his  title  under  the  State  to  be 
void,  abandoned  his  claim  to  the  premises  in  controversy, 
and  delivered  possession  thereof  to  said  Andres  Bubio,  who 
from  thenceforward,  took  possession  and  claimed  the  same 
as  his  own  until  the day  of  Majr,  1879,  when  he  aban- 
doned the  same  to  the  defendant  herein,  and  allowed  him  to 
take  possession  of  the  same,  together  with  the  improvements." 

In  the  meantime  the  plaintin  had  commenced  an  action  to 
foreclose  his  mortgage,  in  which  both  Jose  and  Andres 
Bubio  were  made  parties  defendant,  and  in  May,  1879,  a 
decree  of  foreclosure  was  duly  entered  in  the  action  in  favor 
of  the  plaintiff.  Under  this  decree  the  Sheriff  of  the  county, 
on  the  sixth  day  of  June,  1879,  sold  the  premises  in  contro- 
versy to  the  plaintiff  for  the  sum  of  $8,542,  and  on  the  same 
day  executed  to  the  plaintiff  a  certificate  of  sale  therefor. 
No  redemption  having  been  made,  the  Sheriff,  on  De- 
cember 8,  1879,  executed  to  the  plaintiff  a  deed  for  the 
property. 


866  The  Paoipio  Goi^T  Law  Joubnal. 

Thus  it  will  be  seen  that  Jose  Bubio,  on  the  strength  of 
his  possession  of  the  land  and  the  improvements  thereon,  if 
not  of  title,  got  six  thousand  dollars  of  the  plaintiff's  money, 
gave  him  a  mortgage  on  the  land  and  improvements  to  se- 
cure its  repayment,  and  then  surrendered  the  possession 
thereof  to  his  son,  who  thereupoM  took  possession  of  the 
property  and  claimed  the  same  as  his  own  until  shortly  be- 
fore its  sale  by  the  Sheriff  under  the  plaintiff's  decree  of 
foreclosure,  when  he  (the  son)  turned  the  possession  of  the 
land  and  improvements  over  to  the  defendant.  On  the  pos- 
session so  oDtained,  defendant  proceeded  to  enter  the  land 
under  the  homestead  laws  of  the  United  States,  the  entiy, 
however,  being  afterwards  suspended  by  order  of  the  Com- 
missioner of.  the  General  Land  Office. 

It  is  this  sort  of  circumvention  that  we  are  asked  to  sanc- 
tion. Courts  would  cease  to  be  Courts  of  Justice  if  such 
proceedings  were  countenanced.  It  is  not  necessary  to  the 
disposition  of  this  case  for  us  to  say  wheither,  under  the 
doctrine  of  the  cases  of  JBosmer  vs.  Wallace^  7  Otto,  679; 
Trenouth  vs.  San  Frundsoo,  10  Otto,  251,  and  Atherton  vs. 
Fowler,  96  U.  S.  513,  a  title  to  government  land  ever  could 
be  acquired  by  virtue  of  a  possession  acquired,  as  was  the 
possession  of  the  defendant.    The  question  here  is,  whether, 

rn  the  facts  stated,  the  defendant  is  entitled  to  withhold 
possession  of  the  premises  from  the  plaintiff;  and  we 
are  clearly  of  the  opinion  that  he  is  not. 
Judgment  affirmed. 
We  concur:  Sharpstein,  J.,  Myrick,  J.,  Thornton,  J. 


Depabtment  No.  2. 


[Filed  December  21,  1880.] 

No.  10,564. 

THE  PEOPLE  ETC.,  Eespondent, 
vs. 
HAN  Tin,  Appellant. 

People  ts.  Gab  Sot  Appboted  and  Foli<owed  on  the  point  that  a  Chinese 
defendant  in  a  criminal  case  has  a  right  to  ask  a  proposed  jtuor 
whether  he  wonld  believe  Chinese  testimony  as  soon  as  white. 

By  the  Court: 

Upon  the  authority  of  The  People  vs.  Gar  Soy,  No.  10,665, 
judmient  and  order  reversed  and  cause  remanded  for  a  new 
trial. 
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Depabtment  No.  1. 


(Tiled  December  23,  1880.] 

No.  6990. 

ALONZO  W.  BBYANT,  Eespondent, 

vs. 

H.  B.  BWAIN  AND  8.  B.  SEGUE,  Appellants. 

FOBSOLOSCTSX    OY    MOBTOAOE    70B    FUBCHABS    MoNXT — ^DbFBNSIS — BaBOAIN 

AND  Sai.b  Deed  Accepted  in  ExsctmoN  of  Aobeemsnt  to  Gomyxt 
Title.  'Where  an  agreement  was  made  to  seU  certain  lands  by  deed, 
good  and  sufficient  to  convey  title,  as  soon  as  certain  installments  of 
price  should  be  paid;  but  before  they  were  paid  a  bargain  and  sale 
deed,  containing  a  covenant  for  qniet  enjoyment,  was  exeonted  and 
accepted  by  the  grantee,  who  was  put  in  qniet  possession,  and  exe- 
cuted a  note  afld  mortgage  on  the  land  to  secure  the  unpaid  install- 
ments; and  afterwards,  upon  default  in  the  payment  of  the  note,  the 
mortgagee  sued  to  foreclose  his  mortgage,  when  the  mortgagor  set  up 
in  defense  that  the  title  to  some  of  the  land  was  still  in  the  United 
States;  and  it  appeared  that  the  deed  had  been  accepted  in  execution 
of  the  agreement,  and  that  the  grantee  knew  the  exact  condition  of 
the  title:  Held,  that  the  defense  was  invalid,  and  that  the  defendant 
could  only  look  to  the  covenants  of  his  deed,  without  reference  to 
the  prior  agreement. 

Appeal  from  the  District  Oonrt  of  the  Sixth  Judicial  Dis- 
tricty  Sacramento  County. 

Samud  Cross  and  J.  H,  McKune^  for  appellants. 
L.  S.  Taylor  and  Edward  Bruner,  for  respondent. 

MoBBisoN,  0.  J.,  delivered  the  opinion  of  the  Court: 
On  the  tenth  day  of  August,  1876,  plaintiff  entered  into  an 
agreement  with  defendants,  by  the  terms  of  which  he  agreed 
to  sell  defendants  certain  parcels  of  land  mentioned  in  the 
complaint,  for  the  sum  of  fifteen  thousand  dollars,  to  be 
paid  in  installments.  The  deed  was  to  be  a  good  and  suffi- 
cient one  to  convey  the  title,  free  from  all  incumbrances, 
and  was  to  be  executed  and  delivered  when  the  full  amount 
of  the  purchase  money  was  paid.  On  the  tweniy-ninth  day 
of  August,  1876,  a  deed  to  the  land  mentioned  in  the  agree- 
ment of  August  10,  was  dulv  executed  and  delivered  by 
plaintiff  to  defendants.  This  deed  was  in  form  a  grant,  bar- 
min  and  sale  deed,  and  contained  an  express  covenant,  viz., 
for  quiet  and  peaceable  enjoyment.-  At  tiie  time  of  the 
execution  of  this  deed,  defendants  gave  plaintiff  their  note, 
which  was  secured  by  a  mortgage  on  the  land  conveyed,  and 
the  defendants,  failing  to  pay  an  installment  that  fell  due 
upon  the  note,  this  suit  was  brought  to  foreclose  the  mort- 
gage.   There  was  a  provision  in  the  mortgage  to  the  effect 
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that  if  default  was  made  in  the  payment  of  any  instalhnent, 
when  the  same  was  payable,  the  whole  of  the  note  should 
thereupon  become  due  and  payable.  The  defense  is,  that 
the  title  to  one  of  the  tracts  of  land  embraced  in  the  deed, 
was,  and  still  is,  in  the  government  of  the  United  States, 
and  the  only  question  before  us  is,  did  that  fact  constitate 
any  defense  to  this  suit. 

The  evidence  shows  that  there  was  no  fraudalent  conceal- 
ment or  misrepresentation  respecting  the  plaintiff's  title; 
but,  on  the  contrary,  the  defendants  at  the  time  were  folly 
informed  of  the  precise  condition  of  such  title. 

There  can  be  no  doubt  that  the  plaintiff  was  obliged, 
under  the  agreement,  to  execute  a  good  and  sufficient  deed, 
conveying  tne  title,  and  if  the  case  depended  upon  such 
agreement,  the  matter  pleaded  would  be  a  good  defense  to 
the  action.  But  the  finding  of  the  Court  is,  that  the  deed 
was  taken  and  accepted  in  execution  of  the  contract  of 
August  10.  The  evidence  on  this  point  was  conflicting,  but 
there  was  sufficient  evidence  to  justify  and  sustain  the  find- 
ing of  the  Court.  The  rights  of  the  defendants,  therefore, 
depend  upon  the  deed  and  not  upon  the  agreement— the 
latter  being  merged  in  and  extinguished  by  the  former. 

In  the  case  of  J(mes  vs.  Wood  (16  Fa.  »t.  25),  the  Court 
says :  "  It  is  conceded  the  Court  below  was  right  in  the  in- 
struction given,  that  the  acceptance  of  the  deed  of  April 
second,  lo39,  executed  by  Annan  to  Jones,  was  a  consum- 
mation of  the  prior  agreement,  and  operated  to  put  an  end 
to  all  questions  concerning  the  quantiiy  of  the  land  to  be 
conveyed,  and  the  purchase  money  to  be  paid,  which  might 
otherwise  arise  under  the  covenants  of  August  eleventh, 
1838.  As  a  general  rule,  by  such  an  acceptance  the  parties 
to  the  transaction  are  absolutely  precluded  from  lookmg  be- 
hind the  conveyance  for  subjects  of  strife  suggested  by  their 
prior  negotiations  and  contracts,  for  the  last  step  is  esteemed 
as  indisputably  expressive  of  their  final  conclusions.  In  the 
present  instance  this  well-settled  doctrine  is  as  applicable  to 
Wood,  the  vendor  to  Jones,  as  to  the  latter  and  nis  inune- 
diate  grantor,  Annan." 

In  the  case  of  Carter  vs.  Beck  (40  Alabama,  499),  it  is 
held  that  **the  acceptance  of  the  defendant's  deed  by  the 
plaintiff  was  a  complete  execution  of  the  antecedent  agree- 
ment to  convey,  and  annulled  it,  and  no  action  at  law  can  be 
sustained  upon  it." 

In  the  case  of  Frederick  vs.  Yoivngbhod  (19  Alabama,  680), 
the  Court  says:  *'We  think  the  testimony  authorizes  the 
conclusion,  that  at  the  sale  of  said  land  the  parties  supposed 
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there  were  five  htmdred  acres  in  the  tract,  and  that  thej  rated 
the  same  at  twenty-four  dollars  per  acre,  bat  that  there 
was  no  stipulation  on  the  part  of  the  defendant  as  to  the 

Suantity  of  land.  The  deed  of  conveyance  in  this  case  must 
e  taken  as  conclusive  evidence  of  the  terms  of  the  sale. 
There  is  no  allegation  of  fraud,  or  that  any  language  not 
truly  expressive  of  the  contract  had  been  inserted  in  the 
deed,  or  that  any  mistake  whatever  had  been  made  in  writ- 
ing the  same.  In  such  a  case  parol  proof,  contradicting  the 
deed,  would  not  be  admissible  even  in  ec^uity.*'  And  in  the 
case  of  Williams  vs.  Hathaway  (19  Pick.  387),  the  Court 
holds  that  ''  by  a  deed  which  is  part  of  this  case,  it  appears 
that  the  plaintiff  paid  a  certain  sum  of  money  for  the  whole 
land  described  and  identified,  and  by  the  rules  of  law,  where 
a  deed  is  executed  in  pursuance  of  a  contract  for  the  sale  of 
land,  all  prior  proposals  and  stipulations  are  merged,  and 
the  deed  is  deemed  to  express  the  final  and  entire  contract 
between  the  parties." 

The  Court  below  has  found,  as  has  already  been  remarked, 
that  the  deed  in  this  case  was  accepted  in  execution  of  the 
agreement,  and,  therefore,  the  defendants  must  look  to  its 
covenants  for  a  defense  to  this  action.  The  deed  executed 
by  plaintiff  to  defendants  contains  the  covenants  implied 
from  the  use  of  the  words  grant,  bargain  and  sell,  conteoned 
therein. 

*'  From  the  use  of  the  word  '  grant'  in  any  conveyance  by 
which  an  estate  of  inheritance  or  fee  simple  is  to  be  passed, 
the  following  covenants  and  none  other,  on  the  part  of  the 
grantor  for  himself  and  his  heirs,  to  the  grantee,  his  heirs 
and  assigns,  are  implied,  unless  restrained  by  express 
terms  contained  in  such  conveyance : 

**  1.  That  previous  to  the  time  of  the  execution  of  such 
conveyance,  the  grantor  has  not  conveyed  the  same  estate, 
or  any  right,  title,  or  interest  therein,  to  any  person  other 
than  the  grantee. 

''2.  That  such  estate  is  at  the  time  of  the  executioii  of 
such  conveyance,  free  from  all  incumbrances  done,  made,  or 
suffered  by  the  grantor,  or  any  person  claiming  under  him." 
(Civa  Code,  Sec.  1113.) 

The  case  fails  to  show  a  breach  of  any  of  these  implied 
covenants,  and  it  is  not  pretended  that  there  was  any  breach 
of  the  express  covenant  for  quiet  enjoyment,  because  it  in- 
disputably appears  from  the  evidence  that  defendants  entered 
into  possession  of  the  land  described  in  the  deed,  and  re- 
mained in  possession  thereof  down  to  the  time  when  their 
answer  was  filed. 
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We  find  no  error  in  the  proceedings  below,  substantially 
affecting  the  rights  of  the  defendants,  and  the  judgment  and 
order  must  be  affirmed.     So  ordered. 

We  concur:  Boss,  J.,  McEinstry,  J. 


Bepabtment  No.  2. 


[Filed  December  20,  1880.] 

No.  7175. 

SAMUEL  WILD,  Eespondent, 

vs. 
JOHN  A.  ODELL,  Appellant. 

Malicious  Fbobbcutioh — Cajjbzhq  Absxst  fob  AuiBobd  Gbasd  Illbcest^ 
Actual  Malicb.  When  A  findiag  B's  cattle  in  his  garden,  drore  them 
into  his  corral  and  sent  word  to  B  to  come,  pay  damages  and  take  them 
away,  but  B,  instead  of  doing  so  replied  '*Pay  heUl  I'll  have  him 
arrested;  "  and  thennpon  a  representation  to  his  attorney  that  A  had 
his  cattle  secreted,  was  advised  to  have  A  arrested  for  gnmd  larceny, 
which  he  did:  Held,  that  the  cironmstanoes  were  amply  sufficient  to 
show  actual  malice  and  want  of  probable  cause  for  the  arrest,  and  to 
jnstify  a  judgment  for  malicions  prosecution. 

Malicious  Pbosbcution — Excuss  of  AcnNO  xmDBB  ADyzca  of  Gouhsil.  In 
an  action  for  malicious  prosecution,  where  defendant  pleaded  that  he 
had  acted,  in  causing  the  arrest,  under  the  adyice  of  counsel:  Stid^  that 
such  a  defense  was  entirely  overcome  by  evidence  that  he  did  not  state 
the  facts  to  counsel. 

Appeal  from  the  District  Court  of  the  Sixth  Jndici&l 
Disfanct,  Sacramento  County. 

E.  M,  Martin^  for  appellant. 
Taylor  &  Orossett,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
The  plaintLBf  in  his  complaint  alleges  that  the  defendant 
maliciously  and  without  probable  cause  procured  the  arrest 
and  imprisonment  of  the  plaintiff  upon  a  chaise  of  grand 
larceny.  The  defense  is  that  the  prosecution  was  not 
malicious,  but  was  instituted  by  the  defendant  for  good  and 
just  motives. 

It  appears  from  the  statement  on  motion  for  a  new  trial 
that  the  plaintiff,  Wild,  testified  on  the  trial  of  this  case  that 
about  3  A.  M.,  October  20,  1878,  he  found  two  cows  in  his 
garden  eating  vegetables  and  destrojdng  trees,  and  drove  them 
into  his  corral.  That  in  the  morning  he  tried  to  find  out 
who  owned  them.  That  about  9  a.  m.  of  the  same  day,  one 
Morgan  came  to  plaintiff's  house  in  search  of  stray  cows. 
That  plaintiff  told  Morgan  the  foregoing  facts,  and  described 
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the  0OW8  to  him.  That  Morgan  said  that  they  were  defendant's 
cows,  and  that  he  (Morgan)  was  looking  for  them.  That 
plaintiff  ''told  him  to  go  to  Odell  (defendant)  and  tell  him 
to  come  oyer  and  see  the  damage  the  cows  had  done,  and  to 
pay  the  damage  and  take  the  cows  away."  Morgan  was 
oaQed  as  a  witness  by  the  plaintiff,  and  corroborates  him 
fully  in  this  statement  of  what  occurred  between  plaintiff  and 
Morgan,  and  then  adds:  ''  I  went  to  Odell  (defendant)  and 
told  nim  that  Wild  had  taken  up  his  cows  for  trespass  and 
wanted  him  to  come  and  see  the  damages,  and  take  them 
away,  and  pay  the  damages,  and  Odell  said:  'Fay  hell!  IH 
go  down  town  and  haye  him  arrested.' " 

These  facts  are  not  contradicted  by  the  defendant,  but  he 
testifies  in  his  own  behalf  as  follows:  "lam  defendant. 
I  had  plaintiff  arrested.  I  missed  my  cows  and  I  heard  the 
plaintiff  had  secreted  them  and  I  could  not  find  them.  I 
went  to  O.  0.  Lewis,  an  attorney  at  law,  and  told  him  that 
I  had  heard  that  the  plaintiff  had  my  cows,  and  that  ke  had 
secreted  them,  and  I  could  not  find  them.  Lewis  said  I  had 
better  haye  plaintiff  arrested  for  larceny,  and  Lewis  made 
out  the  complaint  and  I  swore  to  it.  At  the  time  I  had  the 
complaint  made  I  thought  the  plaintiff  herein  was  guilty; 
after  I  learned  all  the  facts  I  ordered  the  dismissal,  i  acted 
under  adyice  of  my  attorney.     I  thought  he  knew." 

The  attorney  to  whom  defendant  refers  was  sworn  and 
stated  Uiat  he  was  told  by  the  defendant  that  he  had  lost 
his  cows  and  had  heard  that  the  plaintiff  had  them  secreted, 
and  that  he,  the  witness,  told  plaintiff  "  if  that  was  so,  it  was 
grand  larceny,"  and  made  out  a  complaint  and  had  plaintiff 
arrested;  and  that  after  learning  the  facts  he,  the  witness, 
had  tiie  case  dismissed. 

These  facts  were  submitted  to  a  jury  which  brought  in  a 
yerdict  in  fayor  of  the  plaintiff.  The  defendant  on  his  motion 
for  a  new  trial  relies  entirely  upon  the  point  that  the  eyidence 
is  insuf&cient  to  justify  the  yerdict.  And  specifies  that  neither 
malice  nor  want  of  probable  cause  is  shown;  and  it  is  shown 
that  the  defendant  acted  under  the  adyice  of  counsel.  We 
differ  with  appellant's  counsel  upon  each  of  these  proposi- 
tions. There  is  uncontradicted  evidence  tending  to  proye 
actual  malice,  and  want  of  probable  cause,  and  the  defense 
that  defendant  consulted  counsel  and  acted  under  his  adyice 
is  entirely  overcome  by  evidence  that  he,  defendant,  did  not 
state,  the  facts  of  his  case  to  his  counsel. 

Judgment  and  order  denying  the  motion  for  a  new  trial 
affirmed. 

We  concur:    Thornton,  J.,  Myrick,  J. 
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Depabtment  No.  2. 


[Piled  December  17,  1880.] 

No.  7173, 

EUDOLPH  WITTENBBOCK,  Appbllaot, 

vs. 
JOHN  BELLMEB  et  al.,  Bespondents. 

AVTHOBITT  GiTXN  PbESIDSNT  OF  A  GoBPOBATION  MuST  BX   StBIGTLT  PUBBiriD. 

An  authorization  by  the  tmstees  to  the  president  of  a  building  and 
loan  association  to  accept  payment  of  a  note  and  mortgage  from  a 
certain  person,  does  not  authorize  the  president  to  assign  them  to 
some  other  person. 

AonON   BY   ASSIONEE  ON  Y OED  ASSIONMXNT    NOT  HSLPSD  BT  SUBSKQUEMT  BiT- 

inoATioN.  Where  the  president  of  a  corporation  withont  anUiority 
assigned  a  note  and  mortgage  belonging  to  the  corporation  and  the 
assignee  commenced  suit  thereon,  and  afterwards  the  corporation  rat- 
ified the  assignment*  JJeZd,  that  the  assignee  conid  not  maintain  the 
suit  on  the  cause  of  action  subsequently  acquired. 

Plaintut  Must  bs  Entttlbd  to  Sitb  at  Gommkncbmbnt  of  Actioh.  If  a 
party  has  no  cause  of  action  at  the  commencement  of  a  suit,  he  can- 
.  not  lAalntain  it  by  filing  a  supplemental  complaint  founded  upon  mat- 
ters which  haye  subsequently  occurred. 

A  New  Tbxal  shoui^d  Not  bb  Gbantsd  against  Onb  not  a  Pabtt  to  thi 
Motion.  Where,  in  an  action  to  foreclose  a  mortgage  against  Uie 
mortgagor,  a  third  person,  who  had  been  made  a  party  defendant,  ap- 
peared on  his  own  behalf  and  filed  an  answer  to  the  mortgagor's  crosa- 
complaint,  and  the  judgment  was  against  the  mortgagor  but  in  faTor 
of  this  person,  and  afterwards  on  a  motion  by  the  mortgagor,  ad- 
dressed only  "to  the  plaintiff  and  his  attorneys,"  a  new  tnal  waa 
granted:  Held,  that  the  order,  in  so  far  as  it  granted  a  new  trial 
against  the  third  person,  was  erroneous. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

L.  S,  Taylor  and  Haymond  &  AUen,  for  appellant. 
A.  C.  Freeman,  for  respondents. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  an  order  granting  a  new  trial. 

The  action  was  brought  to  foreclose  a  mortgage  executed 
by  two  of  the  defendants  to  the  Germania  JBuilding  and 
Loan  Association  to  secure  the  payment  of  $3,000  and  in- 
terest, according  to  the  provisions  of  a  promissory  note  of 
the  same  date. 

The  plaintiff  alleges  that  on  the  ninth  day  of  July,  1878, 
the  association  assigned  and  transferred  the  note  and  mort- 

gige  to  him.  This  aUegation  is  denied  by  the  answer  of 
ellmer.  The  Court  f oimd  that  the  allegation  of  the  plaint- 
iff was  true.  One  of  the  grounds  upon  which  the  motion 
for  a  new  trial  was  based  is  that  the  evidence  is  insofGicient 
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to  justify  the  findings  and  decision  of  the  Court  in  this  par- 
ticular. If  that  be  so,  or  if  there  is  any  evidence  to  justify 
a  finding  to  the  contrary,  the  order  granting  a  new  trial  can- 
not be  disturbed. 

The  evidence  shows  that  on  the  day  when  the  assignment 
is  alleged  to  have  been  made,  the  President  of  the  Associa- 
tion attempted  to  assign  the  note  and  mortgage  to  the  plaint- 
ifif,  and  for  that  purpose  executed  an  instrument  which  is 
sufficient  in  form  to  effect  that  object.  His  authority  to  as- 
sign or  transfer  those  instruments  is  denied.  And  it  ap- 
pears that  up  to  the  time  of  the  alleged  assignment  the 
trustees  of  the  association  had  only  authorized  him  to  ac- 
cept payment  of  the  note  and  mortgage  from  one  William 
Kieinsorge.  This  clearly  would  not  authorize  an  assignment 
of  them  to  some  other  person;  and  we  do  not  understand 
that  it  is  claimed  that  it  did.  But  after  this  action  had  been 
pending  for  several  months  the  Trustees  of  the  Association 
attempted  to  ratify  the  previous  action  of  its  President  in 
the  premises,  and  it  is  claimed  that  such  ratification  related 
back  to  the  the  date  of  the  act  ratified,  and  was  equivalent  to 
an  ori^nal  authority,  according  to  the  maxim  that  omnia 
retiJudntio  mandate  aequiparatur.  That  such  was  its  effect  as 
between  the  Association,  its  President  and  the  assignee,  we 
do  not  doubt.  And  yet  we  are  unable  to  discover  any  prin- 
ciple upon  which  the  defendant's  rights  could  be  affected  by 
such  ratification.  Conceding  that  at  the  date  of  the  com- 
mencement of  the  action  the  plaintiff  had  no  cause  of  action, 
it  does  not  seem  to  us  that  he  could  maintain  the  action 
upon  a  cause  of  action  subsequently  acquired,  against  the 
defendant.  The  case  was  at  issue,  and  if  it  had  been  tried 
at  any  time  prior  to  the  date  of  the  ratification,  the  judgment 
must  have  been  for  the  defendant.  Could  a  stranger  to  the 
action  step  in  at  any  time  before  the  trial  and  deprive  the 
defendant  of  that  right  by  placing  in  the  hands  of  his  ad- 
Tersary  an  instrument  upon  wnich  he  might  have  maintained 
an  action  ?  Or  one  which  he  alleged  that  he  had,  but  in  fact 
did  not  have,  when  he  commenced  the  action?  Clearly  not. 
If  a  party  has  no  cause  of  action  at  the  time  of  the  institu- 
tion of  his  action,  he  cannot  maintain  it  by  filing  a  supple- 
ment^al  complaint  founded  upon  matters  which  £kve  subse- 
quently occurred. 

It  is  only  when  the  plaintiff  is  at  the  time  of  the  com- 
mencement of  his  action,  entitled  to  some  relief,  that  he  can 
avail  himself  of  facts  which  afterwards  occur,  by  setting 
them  out  in  a  supplemental  complaint.  In  this  case  the 
plaintiff  could  not  have  availed  himself  of  the  facts  occurring 
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after  the  commencement  of  his  action  either  by  an  amend- 
ment to  his  original  complaint^  or  by  filing  a  8ai)plemental 
complaint,  and  a  fortiori  he  could  not  without  doing  either. 
Upon  this  ground  the  order  granting  a  new  trial  as  to  ilie 
defendant  Bellmer  must  be  affirmed. 

But  a  judgment  was  rendered  in  fayor  of  one  William 
Eleinsorge  who  was  made  a  parfy  to  the  action,  filed  an  an- 
swer to  the  defendant's  cross-complaint,  and  now  appeals 
from  the  order  which  he  insists  should  be  reversed  as  to  him 
on  the  groxmd  that  he  was  not  made  a  pariy  to  the  motion. 
The  notice  of  the  motion  was  addressed  to  ''the  plaintiff  and 
his  attorneys."  and  was  served  upon  the  attorneys  of  the 
plaintifii  alone.  It  was  not  served  upon  £leinsorge  who  ap- 
peared in  the  action  in  person.  Under  such  circumstanoeA, 
ne  could  not  be  affected  by  the  order  granting  a  new  trial, 
and  as  to  him  it  must  be  reversed. 

Order  affirmed  as  to  the  plaintiff  and  defendants  in  the  ac- 
tion, and  reversed  as  to  Wuliam  £leinsorge. 

We  concur:  Myrick,  J.,  Thornton,  J. 

Depabtment  No.  2. 


pPiled  December  20,  1880.] 
No.  6216. 

S.  N.  SWEENEY,  Appellant, 

vs. 

CENTRAL  PACIFIC  RAILROAD  CO.,  Respondbht. 

BAIUkOAD  GOMPAITZ  NOT  BeSPONSIBLS   FOB   DSATH    OF   EnQINSBB   CATTBSD  BT 

Danobb  or  WHIOH  BX  WAS  FuiiLT  AWASK.  Where  a  railroad  engineer 
who  W8B  well  acquainted  with  the  road  and  knew  that  it  waa  onf  enced 
at  a  certain  curve,  in  rapidly  running  such  curye,  ran  over  stray 
cattle,  whereby  the  train  was  thrown  from  the  track  and  the  engineer 
killed:  JETald,  that  the  railroad  company  was  not  responsible  for  hiB 
death. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  Placer  County. 

J.  M.  FulweUer  and  (7.  A.  litUle,  for  appellant. 

Hale  &  Craig,  for  respondent. 

Mybice,  J.,  delivered  the  opinion  of  the  Court: 

Plaintiff's  husband  was  engineer  and  conductor  of  a  con- 
struction train  of  defendant,  and  as  such  had  been  for 
some  time,  and  was  at  the  time  of  the  occurrence  herein 

3>oken  of,  running  the  train  on  the  road  of  defendant  between 
ewcastle  and  New  England  Mills.     The  train  had  taken  a 
load  of  gravel  up  the  road,  and  having  unloaded,  was  back- 
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ing  down  to  Auburn,  to  there  meet  an  up-bound  freight 
train.  The  train  reached  a  point  near  Clipper  Gkip,  and  was 
running  at  an  increased  rate  of  speed.  Sweeney  was  in  charge 
of  the  train,  and  was  on  the  forward  car,  as  backing  down, 
the  engine  being  at  the  other  end.  He  had  taken  his  posi- 
tion tiiere  to  look  out  for  danger.  Just  at  the  point  where  the 
occurrence  took  place  there  is  a  curve  in  the  road,  and  in 
rounding  the  curve,  the  leading  car  ran  over  two  head  of 
cattle,  several  cars  and  the  engine  were  thrown  from  the 
track  and  Sweeney  was  killed.  At  that  point  the  track  was 
not  fenced.  The  other  facts  necessary  to  the  decision  of  this 
case  are  stated  in  the  opinion  of  the  Court  below  hereinafter 
copied.  The  jury  rendered  a  verdict  for  the  plaintiff  for 
$20,000.  Defendant  moved  for  a  new  taial,  which  was 
granted,  and  plaintiff  appealed.  In  granting  the  motion  for 
a  new  trial,  the  Court  below  gave  its  reasons  as  follows: 

'*  I  am  now  of  the  opinion  that  the  motion  for  a  nonsuit 
made  when  tiie  plaintin  rested,  in  chief,  should  have  been 
granted,  as  also  the  same  motion,  when  it  was  renewed  at 
the  close  of  the  whole  case,  for  the  following  reasons,  viz. : 
The  second  ground  upon  which  the  nonsuit  was  asked,  is : 
'  That  appears,  from  the  testimony  introduced  by  the  plaint- 
iS,  that  the  deceased,  Sweeney,  had  full  knowledge  of  the 
fact  that  the  road  was  not  fenced  at  the  point  or  near  the 
point  where  the  collision  occurred,  resulting  in  his  death; 
and,  having  such  full  knowledge,  he,  by  entering  into  and 
continuing  in  the  employment  of  the  defendant,  took  upon 
himself  the  risks  and  hazards  necessarily  incident  to  the 
service,  and  that  this  risk,  which  resulted  in  the  collision, 
was  necessarily  incident  to  the  .employment.' 

'<  From  the  testimony  of  the  plaintiff's  witnesses,  and  as 
the  case  stood  when  plaintiff  rested,  it  would  hardly  be  ra- 
tional to  deny  that  tne  deceased  had  known  for  months,  in- 
deed, years,  before  the  accident  which  caused  his  death, 
tiiat  the  road  at  and  for  miles  each  side  of  the  point  where 
the  collision,  occurred  was  not  protected  by  fences  and  cattle- 
guards,  and  being  an  intelligent,  reasonable  human  being, 
and  engaged  constantly  as  a  locomotive  engineer  over  this 

E articular  portion  of  the  road,  he  must  be  deemed  to  have 
nown  that  cattle  were  likely  to  intrude  upon  the  track,  and 
that  thereby  there  was  danger  of  just  such  an  accident  as  re- 
sulted in  his  death.  * 

''It  is  admitted  by  plaintiff's  counsel  that  the  employee 
assumes  all  the  risk  naturally  incident  to  his  employment, 
but  it  is  said  that  the  risk  here  spoken  of  was  not  naturally 
incident  to  the  employment  of  the  engineer  Sweeuey.    If  I 
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onderstand  their  position  it  is  this:  That  the  defendant  failed 
in  its  duty  to  its  employees  by  not  fencing  in  the  railroad 
track;  that  it  was  negligent  in  this  respect,  and  the  death  of 
Sweeney  is  due  directly  to  this  negligence,  and  to  an  action 
of  this  kind  it  is  no  defense  that  Sweeney  had  full  knowledge 
of  this  particular  negligence,  and  equally  with  the  defendant 
well  knew  the  danger  that  might  flow  therefrom;  in  other 
words,  that  a  risk  cannot,  under  any  circumstances,  be  nat- 
urally incident  to  the  employment  if  it  be  incurred  through 
the  negligence  or  want  of  care  on  the  part  of  the  employer. 
This,  as  it  seems  to  me,  is  stretching  the  principle  beyond 
its  legitimate  limits.  As  I  understand  it,  one  may  engage  in 
and  conduct  a  dangerous  business,  provided  it  be  one  not 
prohibited  by  law;  and  to  assist  him  may  employ  another 
without  incurring  a  responsibility  to  such  employee  for  in- 
juries sustained  in  such  hazardous  engagement,  provided  the 
danger  or  risk  be  equally  known  to  both.  In  such  case, 
the  servant  voluntarily  entering  upon  an  employment,  the 
dangers  and  hazards  of  which  are  well  known  to  him,  must 
be  held  to  have  ^assumed  the  consequences  of  such  risks, 
because  they  then  become  naturally  incident  to  the  em- 
ployment. 

''An  engineer  of  a  locomotive  is  unquestionably  entitled 
to  have  an  engine  as  safe  and  as  perfect  as  human  skill  and 
prudence  can  produce,  and  if  he  sustain  an  injury  by  reason 
of  some  defect  or  imperfection  which  was  known  to,  or 
should  have  been  known  to  his  employer,  and  of  which  he 
neither  had  nor  could  readily  obtain  any  knowledge, 
he  could  have  his  remedy  against  the  employer,  for  then  he 
had  the  right  to  rely  upon  the  presumption  that  such  em- 
ployer had  performed  his  whole  duty  in  that  behalf,  and  the 
risk*  he  incurred  was  not  one  that  he  could  reasonably 
anticipate,  nor  was  it  one  naturally  incident  to  the  employ- 
ment. But,  on  the  other  hand,  if  the  employer  disclosed 
to  bis  employee  the  defect  of  the  machine,  which  made  it 
dangerous,  or  it  was  well  known  to  him,  and  he.  still  volun- 
tarily engaged  in  the  employment,  he  assumed  the  con- 
sequences of  the  danger  he  incurred,  and  by  his  own  care- 
lessness and  recklessness  contributed  directly  to  the  injury 
sustained  by  him;  the  risk  was  reasonably  and  naturally 
incident  to  his  employment. 

"  I  instructed  the  jury  in  the  following  language :    *  If  the 

Sry  believe  from  the  evidence  that  the  deceased,  Edward 
arry  Sweeney  did,  before  the  collision  which  resulted  in 
his  death,  know  that  the  road  over  which  he  had  to  nm  his 
train,  or  any  considerable  portion  of  it,  including  the  place 
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where  the  collision  occurred,  was  not  fenced  or  provided  with 
cattle  guards,  and  that  cattle  might  stray  thereupon  and 
cause  him  injury,  he  must  be  deemed  to  have  assumed  the 
risk  of  employment,  and  the  plaintiff  cannot  recover, 
and  your  verdict  should  be  for  defendant.*  I  also  told  the 
jury  that  *  before  the  plaintiff  can  recover  in  this  case  the 
jury  must  be  satisfied  irom  the  evidence:  1.  That  the  de- 
ceased Sweeney  came  to  his  death  in  consequence  of  de- 
fendant's neglect  to  erect  fences  or  cattle  guards  along  its 
line  of  road :  2.  That  the  defendant  knew  that  the  road  was 
not  provided  with  fences  or  cattle  guards,  and  the  same  and 
service  were  therefore  dangerous;  and  also,  3.  That  the  de- 
ceased Sweeney  did  not  know  of  said  unprotected  condition 
of  the  said  road,  or  the  danger  to  which  he  was  exposed  in 
consequence  thereof.' 

''Assuming  that  these  instructions  state  the  law  of  the 
case  so  far  as  the  jury  was  concerned  (and  I  have  no  doubt 
that  for  the  purposes  of  this  motion  it  must  be  so  assumed), 
the  question  now  arises:  Is  the  verdict  against  law?  With 
the  views  I  entertain  and  have  hereinbefore  expressed,  I 
have  no  hesitation  in  saying  that  it  is  clearly  against  law; 
and,  for  the  reasons,  already  given,  it  is  in  my  opinion  op- 
posed to  both  law  and  evidence. 

*  *  The  jury  must  either  have  found  that  Edward  Sweeney  was 
i^orant  of  the  unprotected  condition  of  the  road,  or  wholly 
disregarded  the  instructions  of  the  Court. 

''That  Sweeney  did  not  possess  the  knowledge  mentioned 
in  the  instructions,  the  jury  was  not  at  liberfy  to  find  from 
the  evidence;  upon  this  point  it  was  full  and  conclusive,  and 
without  the  least  conflict.  Contradiction  of  it  was  not  even 
attempted.  ^  It  was  shown  by  the  testimony  that  he  was  a 
careful  engineer  and  an  intelligent  man,  and  as  engineer  of 
a  locomotive  had  been  running  over  this  particular  division 
of  the  road  for  two  years  and  a  half  continuously  next  pre- 
ceding his  death,  and  for  the  last  four  months  of  that  time 
as  engineer  and  conductor  of  the  gravel  train  of  which  he 
was  in  charge  at  the  time  of  his  death,  traveling  over  this 
particular  portion  of  the  road  several  times  a  day. 

"There  is  no  question  here  of  conflict  of  evidence  or 
preponderance  of  evidence;  on  this  point,  it  is  all  one  way." 

We  agree  with  the  views  of  the  learned  Judge  who  pre- 
sided in  the  Court  below,  so  far  as  applicable  to  the  points 
in  controversy.  We  are  of  opinion  that  the  rtde  of  law  gov- 
erning this  case  is  therein  correctly  stated. 

Order  affirmed. 

We  concur:  Thornton,  J.,  Sharpstein,  J. 
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Depabtment  No.  2. 


[Filed  December  20, 1880.] 

No.  7074. 

WADSWOBTH  HODGDON,  Appellant, 

vs. 

JANE  GRIFFIN  et  al.,  Respondents. 

Tm  TO  MoYB  FOB  ▲  New  Tbial — ^Tempobabt  Ghamob  Effected  bt  thi 
Code — Laches.  Where  a  judgment  was  rendered  some  ten  montlis 
previous  to  the  taking  effect  of  the  Code  of  Civil  Procedure  in  187S 
and  at  a  time  when  a  motion  for  new  trial  might  be  made  at  any  time 
within  ten  days  after  written  notice  of  the  judgment;  and  the  Code 
[Sec.  659,  which,  however,  was  afterwards  amended  in  1874  so  as 
to  conform  to  the  original  practice  J  changed  the  rule  so  as  to  require 
the  motion  to  be  made  within  thirty  days  after  judgment,  independ- 
ent of  the  notice;  and  no  written  notice  of  judgment  having  been 
given,  a  motion  for  new  trial  waa  not  made  for  several  years  after 
judgment:  Heldt  that  the  motion  was  then  too  late,  and  that  it  should 
have  been  denied  for  laches. 

Hebe  SrATEMEirr  of  Attobnet  no  Pboof  of  Deoxbeon  of  Butbbmb  Coubx. 
Where  an  attorney  stated  that  the  Supreme  Court  on  a  former  appeal  had 
made  an  important  oral  ruling,  affecting  the  status  of  a  case,  from 
the  bench:  JBeZd,  that  the  decisions  of  the  Supreme  Court  were  to  be 
found  in  its  written  opinions,  records  and  reports,  and  that  the  Court 
below  was  not  justified  in  actinc  on  the  mere  statement  of  the  at- 
torney. 

Appeal  for  the  District  Conrt  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

O'Brien  &  Sodgdon,  for  appellant. 
L.  S,  Tayhr^  for  respondent. 

Mybige,  J.,  delivered  the  opinion  of  the  Court: 

Plaintiff  had  judgment  against  defendants  for  restitution 

of  the  premises,  February  21,  1872.     The  settled  statement 

on  motion  for  a  new  trial  contains  the  order  of  the  Court  for 

the  judgment,  in  which  it  is  recited  that  ''the  parties  ap- 

S eared  by  their  respective  counsel,"  etc.  Defendant  Gnf- 
n  gave  notice  of  motion  for  a  new  trial  August  22,  1876. 
The  Court  below  granted  the  motion,  and  in  doing  so  used 
the  following  language: 

''  When  this  judgment  was  rendered  the  law  allowed  the 
defendant  to  move,  after  notice  of  judgment,  for  a  new  trial. 
Just  about  the  time  this  judgment  was  rendered,  the  Le^- 
lature  enacted  the  Codes,  and  in  Section  659,  Code  of  Civil 
Procedure,  gave  the  right  to  move  for  a  new  trial  within 
thirty  days  o/Xcr  judgment  independent  of  notice.  The 
Codes  took  effect  January  1,  1873,  more  than  ten  months 
after  this  judgment  was  rendered.     All  persons  had  notice 
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that  the  Oodes  had  been  enacted,  and  had  ample  opportun- 
ity to  assert  any  right  in  matters  of  mere  practice  or  form  of 
proceeding  in  the  interim..  The  Oode  did  not  divest  any 
party  of  any  vested  rieht,  and  even  if  it  should  be  held  that 
the  right  to  move  in  the  case  at  any  time  after  notice,  was  a 
vested  right,  which  proposition  is  untenable,  it  would  seem 
that  the  Legislature  might  substitute  legislative  notice  of 
ten  months  in  lieu  of  the  thirty  day's  notice  of  an  attorney, 
and  it  would  seem  to  involve  no  element  of  hardship  or  op- 
pression in  this  case,  for  defendant's  attorney  was  in  Court 
representing  her  when  the  judgment  was  entered,  as  shown 
by  the  statement  prepared  by  that  attorney  and  settled  by 
Judge  Wallace.  The  statement  for  the  purpose  of  this  mo- 
tion is  absolutely  true.  The  affidavit  of  defendant's  at- 
torney might,  or  might  not  be  true,  and  when  it  contradicts 
the  statement,  which  is  the  authentic  history  of  the  case,  it 
must  be  disregarded. 

"  But  I  am  informed  by  defendant's  counsel  that  upon  the 
argument  of  the  former  appeal  the  oral  expressions  from  the 
Bench  clearly  indicated  that  this  motion  comes  in  time,  and 
therefore  I  feel  constrained  to  yield  my  own  views  to  super- 
ior authority  and  to  consider  a  motion  which  in  my  own 
opinion  ought  to  be  disregarded  for  laches. 

''  The  record,  upon  which  this  motion  is  based,  comes  in  a 
most  awkward  and  unsatisfactory  shape,  and  the  merits  of 
the  case  are  pretty  effectually  hidden  beneath  an  accumula- 
tion of  negligence.  The  vague  case  made  out,  however, 
shows  a  probabiliiy  that  some  neglect  on  the  part  of  defend- 
ant's counsel,  or  some  mistake  on  the  part  of  some  officer  of 
the  Court,  resulted  in  the  entry  of  an  inequitable  judgment, 
and  I  have  th^erefore  concludea  to  grant  a  new  trial  upon 
condition  that  defendant  pay  all  costs  of  the  motion  up  to 
this  time,  and  to  release  plaintiff  from  all  claims  for  any 
costs  heretofore  incurred  by  him  in  the  case,  including  the 
costs  of  the  former  appeal,  by  an  instrument  in  writing, 
filed  with  the  Clerk  of  this  Court,  within  ten  days  after  the 
making  of  this  order,  and  if  such  release  be  not  so  filed,  the 
motion  for  a  new  trial  will  be  denied,  and  it  is  so  ordered." 

The  view  taken  by  the  Court  below  of  the  effect  of  the 
Code  is  correct,  and  the  motion  should  have  been  denied. 
(47  Cal.  58.)  The  Court  was  not  justified  in  acting  upon 
the  information  of  counsel  as  to  oral  expressions  from  the 
Bench.  The  decisions  of  this  Court  are  to  be  found  in  its 
written  opinions  and  records  and  in  its  reports. 

Order  reversed. 

We  concur:  Thornton,  J.,  Sharpstein,  J. 
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Depabtmemt  No.  2. 


[Filed  December  21,  1880.] 

No.  10,565. 

THE  PEOPLE,  Kespondent, 

vs. 

CAE  SOT,  Appellant. 

Criminal  Law — Questions  to  Jubobs — Pbsjudicb  Against  CHiNBaK.  In 
empaneling  a  jury  to  try  a  criminal  cause  agiunst  a  Chinaman,  the 
defendant  has  a  right  to  ask  a  proposed  juror  whether,  other  things 
being  eqnal,  he  would  take  the  word  of  a  Chinaman  as  soon  as  that 
of  a  white  man;  and  the  exclnsion*of  snch  a  question  is  error. 

Appeal  from  the  Superior  Court  of  San  Joaquin  County. 

J.  O.  Stvinnerton,  O.  E.  McStay  and  W.  M.  Gfibaon,  for  ap- 
pellant. 

A.  L.  Hart,  Attorney-General,  for  respondent. 

Morrison,  C.  J.,  delivered  the  following  opinion: 
The  defendant  was  prosecuted  by  information  in  the  Su- 
perior Court  of  the  County  of  San  Joaquin,  for  the  crime 
of  robbery,  and  was  convicted.  On  this  appeal  several  er- 
rors are  assigned,  only  one  of  which  it  will  be  necessary  for 
the  Court  to  notice. 

The  defendant  is  a  Chinaman,  and  on  impaneling  a  jury 
in  the  case,  counsel  for  the  defendant  asked  each  of  the 
jurors  the  following  questions  : 

1.  ''Other  things  being  equal,  would  you  take  the  word 
of  a  Chinaman  as  soon  as  you  would  that  of  a  white  man?" 
To  this  question  the  District  Attorney  objected  on  the 
ground  that  the  same  was  incompetent,  irrelevant  and  im- 
material. The  Court  sustained  the  objection,  and  the  de- 
fendant excepted. 

2.  ''If  the  defendant,  a  Chinaman,  should  be  sworn  as  a 
witness  in  his  own  behalf,  would  you  give  his  testimony  tibe 
same  credit  that  you  would  give  to  the  story  told  by  a  white 
person  under  the  same  circumstances  ?  "  To  this  question 
the  District  Attorney  objected,  on  the  ground  that  lae  same 
was  incompetent,  irrelevant  and  immaterial.  The  Court  sus- 
tained the  objection  and  the  defendant  excepted. 

We  think  the  questions  were  proper,  and  that  the  Court 
erred  in  its  rulings.  The  Court  in  the  case  of  Watson  vs. 
Whitney,  23  Cal.  B75,  lays  down  the  correct  doctrine  on  this 
subject.  In  that  case  it  is  said :  "In  impaneling  tiie  jury, 
the  defendant  propounded  the  following  questions  to  ea^ 
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t'uror,  which  were  objected  to  by  the  plaintiff,  and  excluded 
)y  the  Court,  and  this  is  assigned  as  error:  *1.  Have  you 
heard  much  conversation  among  the  people  in  regard  to  the 
rights  of  the  parties  on  the  Suscol  Bancho;  and  if  so,  have 
you  formed  or  expresed  an  opinion  in  regard  to  those  rights  ? 
5.  Have  you  any  bias  or  prejudice  against  that  class  of  citi- 
zens on  the  Suscol  Eancho  commonly  called  squatters,  of 
which  class  the  defendant  is  one  ?  3.  Have  you  ever  sat  on 
any  of  these  Suscol  cases,  similar  to  this,  as  a  trial  juror?' 
It  Is  not  necessary  to  determine  whether  affirmative  answers 
to  these  questions,  or  any  one  of  them,  would  have  formed  a 
proper  ground  for  a  challenge  for  cause.  Each  party  has 
a  right  to  put  questions  to  a  juror,  to  show  not  only  that 
there  exists  proper  grounds  for  a  challenge  for  cause,  but  to 
elicit  facts  to  enable  the  party  to  decide  whether  or  not  he 
will  make  a  peremptory  challenge,  and  the  defendant  had  a 
right  to  put  these  questions  if  they  were  pertinent  for  either 
purpose.  He  was  entitled  to  an  anwer  to  these  questions  to 
enable  him  to  decide  whether  he  would  make  a  peremptory 
challenge,  and  the  Court  erred  in  refusing  them.' 

The  reason  of  the  rule  above  stated  applies  with  full 
force  to  this  case. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

I  concur:    Sharpstein,  J. 

I  concur  in  the  judgment:    Myrick,  J. 

In  Bank. 


[Faed  December  17,  1880.] 
No.  6098. 

WILLIAM  E.  WELLS,  Appellant, 

vs. 

BLOOMPIELD  HABTEB,  MABY  HABTEB  et  al., 

Bespondents. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  City  and  County  of  San  Francisco. 

E.  8.  Lavrrefrvce,  for  appellant. 

A.  W,  Tfiompson,  for  respondents. 

By  the  Court: 

For  the  reasons  set  forth  in  the  opinioft  of  Department 

o.  1,  judgment  and  order  affirmed. 

[The  opinion  referred  to  was  rendered  March  19,  1880. 
See  Pacifio  Law  Journal,  Vol.  5,  page  234.] 


882  The  Pachfig  Coast  Law  Joubnal. 

Depabticent  No.  2. 


[Filed  December  24,  1880.] 

No.  10,568. 

THE  PEOPLE,  Respondent, 

vs. 

A.  0.  lAMS,  Appellant. 

Dbawino  of  Jubt — Date  of  Obdxb  fob  Dbawimo  in  Guibk'b  Gbbtifigaii. 
The  omission  of  the  Clerk  to  insert  in  his  certificate  of  the  drawing  (A 
a  jury  the  date  of  the  order  for  the  drawing,  as  required  in  Section  219 
of  the  Code  of  Civil  Procedure,  is  not  a  fatel  one. 

Cbimxnaxi  Law — Bioht  of  CHAXiLENOiNa  Jubobs — When  to  be  Exxbcoxd. 
A  defendant  in  a  criminal  case  cannot  insist  upon  having  twelve 
jurors  in  the  box  every  time  he  exercises  his  right  of  challenge;  on  the 
contrary,  when  twelve  names  are  drawn  all  challenges  against  any  of 
them  must  be  exercised,  and  the  jurors  remaining  after  the  disposition 
of  the  challenges,  sworn  in,  before  any  other  names  are  drawn. 

IiUATEBiAii  Tsstimont  Pbopeblt  Bulbd  Out.  In  a  trial  for  murder,  where 
there  was  a  conviction  for  manslaughter,  the  widow  of  deceased,  who 
had  put  away  a  knife  and  a  piece  of  iron  found  in  the  boots  of  de- 
ceased when  they  were  taken  off,  was  asked  whether  she  put  them 
away  of  her  own  volition,  and  whether  any  one  directed  her  to  put 
them  away;  and  the  questions,  upon  objection  of  the  prosecution  for 
immateriality,  were  ruled  out:  Held,  that  even  if  it  had  appeared  that 
deceased  directed  her  to  put  them  away,  the  testimony  would  not  have 
helped  defendant,  and  that  there  was  therefore  no  error  in  the  ruling. 

HomoiDE — Mebe  Thbbatb  no  Justifigation.  Mere  threats  alone  are  not 
sufficient  to  justify  homicide  in  any  case. 

Homicide — Question  of  CBUciNAii  Belationb  Between  Defendant  and  De- 
ceased's Wife.  On  a  murder  trial,  which  resulted  in  a  conviction  for 
manslaughter,  defendant  was  asked  if  any  criminal  intimacy  had  ever 
existed  between  him  and  deceased's  wife,  who  was  a  witness  for  the 
prosecution,  and  the  question,  on  objection,  was  ruled  out:  Held,  that 
the  inquiry  could  not  affect  the  question  of  the  guilt  or  innocence  of 
the  accused,  and  was  properly  ruled  out. 

Homicide — Testimont  as  to  Ghabactbb  of  Deceased.  Where  in  amurder 
case  the  defense  introduces  testimony  as  to  the  character  of  the  de- 
ceased, the  prosecution  has  a  right  to  introduce  testimony  on  the 
same  point. 

Appeal  from  the  Superior  Court,  Monterey  County. 

W.  H,  Webb  and  James  A.  Wall,  for  appellant. 
A.  L.  Hart,  Attorney-General,  for  respondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 
An  information  was  filed  by  the  District  Attorney  in  ike 
Superior  Court  of  Monterey  County,  charging  the  defendant 
with  the  crime  of  murder,  and  the  trial  resulted  in  a  conyic- 
tion  of  the  crime  of  manslaughter.  On  the  appeal  several 
errors  are  assigned  to  the  proceedings  in  the  Court  below, 
which  we  will  consider  in  tiiis  opinion: 
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1.  The  first  objection  taken  by  the  defendant  on  trial  was 
in  the  form  of  a  challenge  to  the  panel  of  trial  jurors  drawn 
to  serve  at  the  July  session  of  the  Superior  Court  of  Mon- 
terey County.  It  was  claimed  that  there  was  a  substantial 
departure  from  the  form  prescribed  by  the  statute  in  respect 
to  the  drawing  of  the  jury  in  this :  That  the  Clerk  failed  in 
his  certificate,  which  was  attached  to  the  list  of  jurors  drawn, 
to  state  the  date  of  the  order  directing  such  drawing. 

Section  219,  C.  C.  P.,  provides  that:  "After  the  drawing 
shall  be  completed,  the  Clerk  shall  make  a  copy  of  the  list 
of  name^  of  the  persons  so  drawn,  and  certify  the  same.  In 
his  certificate  he  shall  state  the  date  of  the  order  and  of  the 
drawing,  and  the  number  of  jurors  drawn,  and  the  time 
when,  and  the  place  where,  such  jurors  are  required  to  ap- 

gear.  Such  certificate  and  list  shall  be  delivered  to  the 
heriff  for  service."  The  order  itself  was  introduced  in 
evidence,  from  which  it  appears  that  it  was  properly  made 
and  entered  on  Tuesday,  June  16,  1880. 

The  only  purpose  wmch  could  be  subserved  by  incorpo- 
rating in  the  Clerk's  certificate  the  date  of  the  order,  would 
be  the  identification  of  it.  The  Code  does  not  require  that 
it  shall  be  made  any  given  number  of  days  before  the  session 
of  the  Court,  or  at  anv  stated  time  before  the  jurors  shall  be 
required.  Section  Sl4  of  the  same  Code  provides  that: 
'^  Whenever  the  business  of  the  Superior  Court  shall  require 
the  attendance  of  a  trial  jury  for  the  trial  of  criminal  cases, 
*  *  *  and  no  jury  is  in  attendance,  the  Court  mav  make 
an  order,  directing  a  trial  jury  to  be  drawn  and  sum- 
moned, to  attend  before  said  Court;"  and  the  succeeding 
section  provides  that:  "Immediately  upon  the  order  men- 
tioned in  the  preceding  section  being  made,  the  Clerk  shall, 
in  the  presence  of  the  Court,  proceed  to  draw  the  jurors 
from  the  jury  box." 

It  appears  from  the  transcript  that  the  order  was  made  on 
the  fifteenth  day  of  June,  and  it  further  appears  that  the 
drawing  took  place  on  that  day.  The  proceedings  were  in 
all  respects  regular  and  in  accordance  with  the  provisions  of 
the  Code.  We  are,  therefore,  of  opinion  that  the  mere 
omissi6n  of  the  Clerk  to  insert  in  his  certificate  the  date  of 
the  order  was  not  a  fatal  one,  and  therefore  the  Court  below 
committed  no  error  in  denying  defendant's  challenge  to  the 
panel  of  trial  jurors. 

2.  The  second  point  made  on  this  appeal  is,  that  the 
Court  erred  in  the  mode  pursued  by  it  in  selecting  a  jury. 
It  was  claimed  on  the  trial,  that  it  was  defendant's  right  to 
have  twelve  jurors  in  the  box,  before  he  should  be  at  any 
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time  required  to  exercise  his  right  to  challenge  a  juror,  either 
peremptorily  or  for  cause.  This  question  has  been  passed 
upon  twice  dj  the  Supreme  Court,  and  both  times  adyersely 
to  the  position  now  taken  on  this  appeal.  In  the  case  of 
The  People  vs.  Scoggins,  37  Cal.  676,  Mr.  Justice  Crockett 
examines  the  provisions  of  the  statute  relating  to  the  selection 
of  jurors  in  both  civil  and  criminal  cases,  and  after  clearly 
denning  the  method  to  be  pursued  in  each  case,  he  says: 
**  In  order  to  avoid  all  misconstruction  on  this  important 
point  of  practice,  we  repeat  that  in  a  criminal  action  twelve 
names  must  be  drawn  from  the  jury  box,  and  the  defendant 
may  examine  each  separately  and  exhaust  his  challenges  for 
cause  before  challenging  any  one  peremptorily.  If  he  should 
accept  say  six»  and  challenge  six,  those  accepted  most  then 
be  sworn,  and  six  additional  names  must  be  drawn  and  pre- 
sented for  examination,  with  which  the  same  process  should 
be  repeated,  and  so  continued,  until  the  jury  is  complete. "" 

In  the  more  recent  case  of  The  People  vs.  Buasellj  46 
Cal.  121,  the  same  Court  says:  "  The  first  ground  of  error 
relied  upon  is  that  the  Court  erred  in  requiring  tHe  de- 
fendant to  exercise  his  right  of  peremptory  challenge  prema- 
turely, and  before  twelve  jurors  had  been  procured  whom 
the  Court  decided  to  be  competent  and  qualified.  But  the 
action  of  the  Court  was  in  strict  accordance  with  the  ruling 
of  this  Court  in  People  vs.  Scoagins,  37  Cal.  676,  and  was 
correct,  unless  that  case  is  to  be  now  overruled.  After  a 
careful  consideration  of  the  question,  we  adhere  to  the  ruling 
in  that  case  as  to  the  method  to  be  pursued  in  impaneling  a 
jury  in  a  criminal  action."  These  cases  settle  this  Question 
of  practice,  and  we  adhere  to  the  rule  laid  down  by  tnem. 

3.  The  third  point  presented  on  this  appeal  is,  that  the 
Court  erred  in  sustaining  certain  objections  to  the  testimony 
of  Mrs.  Susie  Mattart,  the  widow  of  the  deceased.  It  appears 
from  the  evidence  that  a  knife  and  piece  of  iron  were  found 
in  the  boots  of  the  deceased  when  his  boots  were  taken  off, 
which  knife  and  piece  of  iron  the  witness  made  some  dispo- 
sition of.  She  was  asked:  **  Did  you  put  them  away  of  your 
own  volition  ?"  To  this  question  an  objection  was  made  by 
the  District  Attorney,  and  the  objection  was  sustained  by 
the  Court.  She  was  also  asked  ''if  any  one  directed  her  to 
put  them  away,"  and  to  this  question  an  objection  was  inter- 
posed on  benalf  of  the  People,  which  was  also  sustained. 
We  are  of  the  opinion  that  the  inquiry  was  an  immaterial  one, 
and  cannot  see  how  the  defendant  was  prejudiced  by  the 
action  of  the  Court.  If  the  question  had  elicited  the  reply 
that  the  knife  and  piece  of  iron  were  put  away  by  the  direc- 
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tion  of  the  deceased,  we  cannot  see  how  that  fact  would  have 
been  of  any  benefit  to  the  defense. 

The  homicide  was  admitted,  but  there  was  a  plea  of  justi- 
fication. It  was  claimed  on  behalf  of  the  accused,  that  the 
deceased  had  made  threats  against  the  life  of  the  accused. 
Indeed  this  fact  was  tullj  established  by  the  dying  declara- 
tion of  the  deceased,  which  was  as  follows: 

'*  April  22,  1880. 

"  I  feel  I  may  die  soon,  and  cannot  die  till  I  have  told  the 
truth.  I  told  those  men  I  had  never  threatened  his  life  or 
packed  a  knife.  I  have,  and  feel  now  without,  a  just  cause, 
and  may  God  forgive  me  for  all.  Geo.  W.  Mattart." 

This  sufficiently  proved  the  threats. 

But  are  mere  threats  sufficient  to  justify  a  homicide  in 
any  case  ?  In  case  of  The  People  vs.  ScogginSy  37  Cal.  676, 
the  Court  say:  ''If  the  threats  of  the  deceased  had  been 
communicated  to  the  defendant  before  the  killing,  the  evi- 
dence would  have  been  clearly  competent.  A  person  whose 
life  has  been  threatened  by  another,  whom  he  knows,  or  has 
reason  to  believe,  has  armed  himself  with  a  deadly  weapon 
for  the  avowed  purpose  of  taking  his  life,  or  inflicting  a 
great  personal  injury  upon  him,  may  reasonably  infer,  when 
a  hostile  meeting  occurs,  that  his  adversary  intends  to  carry 
his  threats  into  execution.  The  previous  threats  alone,  how- 
ever, unless  coupled  at  the  time  with  ah  apparent  design 
then  and  there  to  carry  them  into  effect,  will  not  justify  a 
deadly  assault  by  the  other  party.  There  must  be  such  a 
demonstration  of  an  immediate  intention  to  execute  the 
threat  as  to  induce  a  reasonable  belief  that  the  party  threat- 
ened will  lose  his  life  or  suffer  serious  bodily  injury,  unless 
he  immediately  defends  himself  against  the  attack  of  his  ad- 
versary. The"  philosophy  of  the  law  on  this  point  is  suffi- 
ciently plain.  A  previous  threat  alone,  and  unaccompanied 
by  any  immediate  demonstration  of  force  at  the  time  of  the 
rencounter,  will  not  justify  or  excuse  an  assault,  because  it 
may  be  that  the  party  making  the  threat  has  relented  or 
abandoned  his  purpose,  or  his  courage  may  have  failed,  or 
the  threat  may  have  been  only  idle  gasconade,  made  without 
any  purpose  to  execute  it." 

It  is  also  true,  as  a  general  rule,  that  the  threat  must  have 
been  communicated  to  the  accused,  otherwise  it  could  not 
in  any  manner  have  influenced  his  conduct.  The  Supreme 
Court  say  in  the  case  of  The  People  vs.  Arnold,  16  Cal.  481 : 
''It  is  clear  that  the  mere  fact  that  one  man  threatens  to 
kill  another  is  no  sort  of  justification  to  the  latter  to  kill  the 
former.     The  threats  must  be  shown  to  have  been  communi- 
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cated  to  the  accnsed  before  they  are  admissible  for  any  pur- 
pose. *  *  *  But  when  a  rencounter  occurs  between  two 
persons,  one  of  whom  is  killed,  and  the  witnesses  to  the 
difficuliy  difiTer,  or  the  circumstances  are  equivocal  as  to 
which  one  of  the  two  commenced  the  affiray,  then  the  fact  that 
one  of  the  parties  had  previously  procured  a  weapon  for  the 
avowed  purpose  of  using  it  against  the  other — the  weapon 
bein^  found  at  the  place  of  the  affiray — ^is  a  circumstanoe 
tending  to  show  that  the  purpose  was  nilfilled,  and  hence  is 
proper  for  the  consideration  of  the  jury." 

We  will  now  look  at  the  evidence  for  the  purpose  of  deter- 
mining whether  the  facts  of  the  case  were  such  as  to  make 
the  evidence  of  the  threats  of  the  deceased  material,  even  if 
the  same  had  been  communicated  to  the  accused  before  the 
homicide. 

John  Campbell,  a  witness  sworn  on  behalf  of  the  prosecu- 
tion, testified  that  he  was  present  and  witnessed  the  shoot- 
ing—was within  fifteen  or  twenty  feet  of  the  parties  and 
could  see  them  plainly:  ''I  heard  the  deceased  and  defend- 
ant talking.  I  stood  up  and  looked  at  them.  Heard  the 
defendant  say  to  deceased  to  come  out  with  whatever  he  had. 
Mattart  (the  deceased)  told  him  he  had  nothing  to  come 
with  except  a  pocket  knife.  Mattart  was  holding  an  arm- 
ftd  oftoooa  at  that  time.  Defendant  then  had  his  pistol  in 
his  hand.  *  *  *  Defendant  then  told  Mattart  to  look 
out,  and  Mattart  then  threw  his  armful  of  wood  down  and 
threw  up  his  arms,  standing  still,  and  telling  the  defendant 
to  shoot  if  he  wanted  to.  Defendant  immediately  fired  three 
shots  at  the  deceased.  At  the  first  shot  Mattart  doubled  up 
and  turned  towards  the  house — ^turned  round  like;  when  the 
second  shot  was  fired  at  him  he  was  kind  of  turning  round, 
kind  of  doubled  up.  The  three  shots  struck  him  before  he 
got  turned  around.  They  were  fired  very  quickly.  The  de- 
ceased stood  facing  the  defendant,  about  eleven  feet  from 
him,  and  made  no  perceptible  advance  on  the  defendant.  I 
did  not  see  the  deceasea  have  any  weapon  or  arms  of  any 
kind.*' 

W.  M.  Kent  testified  that  he  got  a  horse  to  ride  for  a 
physician  which  he,  the  witness,  let  the  defendant  have. 
Witness  got  another  horse  and  caught  up  with  defendant  be- 
fore he  reached  Salinas.  The  defendant  turned  in  the  sad- 
dle and  said  to  witness:  **I  expect  they  will  punish  me 
like  hell  for  this." 

Louis  Mej^er  was  present  and  saw  the  defendant  kill  George 
Mattart.  His  evidence  is  substantially  the  same  as  that  of 
the  first  witness. 
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A.  Higbia  testifies  substantially  to  the  same  facts,  as  do 
also  A.  Blood  and  Daniel  Beagan. 

But  leaving,  out  of  view  the  strong  and  concurrent  testi- 
mony of  all  these  witnesses,  who  were  very  near  the  scene  of 
the  homicide,  and  saw  everything  that  occurred,  and  accept- 
ing the  evidence  of  the  defendant  himself  as  the  truth,  and 
we  have  then  a  case  which  presents  no  circumstances  of 
justification.    The  defendant  was  asked: 

'^Q.  Did  Mattart,  on  that  occasion,  the  occasion  of  the 
shooting,  make  any  efiTort  to  draw  a  pistol  or  a  knife,  or 
anything  else,  before  you  shot  him? 

*' A.  Not  that  I  seen. 
^'  Q.  During  the  firing  of  these  three  shots,  did  Mattart 
make  any  perceptible  advance  towards  you? 

"  A.  I  don't  think  he  did.  I  can't  say  exactly  how  he  held 
his  hands,  but  he  did  not  hold  them  up  as  testified  to  by 
Campbell  and  others. 

"  Q.  What  reason  had  you  to  suppose  that  he  would  draw 
anjrthing  on  you  when  he  had  made  no  demonstration  of 
drawing  any  weapon  on  you  ? 

''A.  1  was  well  satisfied  that  he  had  the  weapon. 

**Q.  Did  you  see  it  on  his  person? 

''A.  Not  at  that  time. 

*'  Q.  Did  you  see  him  make  any  effort  to  go  to  his  boots 
to  draw  that  knife,  or  anything  else  ? 

"A.  No,  sir;  he  had  not  very  much  of  a  chance,  because 

Eretty  quick  after  he  threw  his  wood  I  had  my  pistol  in  my 
and,  and  1  suppose  the  reason  he  did  not  go  after  his  weapon 
was  because  he  was  afraid  to." 

This  is  enough  of  the  evidence  of  the  defendant,  to  show 
that  he  was  in  no  peril  of  life  or  danger  of  serious  bodily  in- 
Jury  at  tiie  time  he  did  the  shooting.  The  deceased  was  not 
in  a  condition  to  injure  the  defendant  at  the  time  he  was  ap- 
proached by  the  defendant.  He  then  had,  as  all  the  evidence 
shows,  his  arms  full  of  wood.  The  difficuliy  was  not  begun 
by  the  deceased,  but,  on  the  contrary,  the  defendant  was  the 
aggressor,  throughout,  and  by  his  own  conduct  invited  a  diffi- 
culty with  the  deceased.  There  is,  therefore,  not  the  shadow 
of  legal,  justifiable  self-defense  in  the  case.  Indeed,  the 
verdict  of  the  jury  was  a  most  lenient  one,  and  was  tempered 
with  a  great  decree  of  mercy,  for  certainly  the  evidence 
would  have  justified  a  conviction  of  a  higher  crime. 

6.  The  defendant,  in  the  course  of  his  examination,  was 
asked  if  any  criminal  intimacy  had  ever  existed  between  him 
and  tihe  wife  of  the  deceased.  Objection  was  made  to  the 
question,  and  the  objection  was  sustained  by  the  Court.  We 
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do  not  see  how  the  inqtiiry  could  have  affected  the  qaestion 
of  guilt  or  innocence  of  t£e  accused,  and  there  was  no  error 
in  the  ruling  of  the  Court  on  that  question. 

6.  There  is  but  one  other  point  in  the  case  (independent 
of  the  instructions)  which  we  deem  it  necessary  to  notice, 
and  that  is,  the  objection  made  to  eyidence  offered  by  the 
prosecution  respecting  the  character  of  the  deceased.  It  is 
a  sufficient  answer  to  this  objection  to  state  that  the  charac- 
ter of  the  deceased  was  first  put  in  issue  by  the  defendant, 
and  it  was  in  answer  to  such  inquiry  that  the  testimony  on 
this  point  was  introduced  by  the  prosecution.  There  was, 
therefore,  no  error  in  allowing  the  eyidence  to  go  in. 

7.  The  last  point  inyolyes  the  correctness  of  the  charge  of 
the  Court  ana  the  instructions  to  the  jury.  We  haye  ex- 
amined that  part  of  the  transcript  with  great  care,  and  are 
obliged  to  say,  in  justice  to  the  learned  Judge  who  presided 
at  the  trial,  that  tne  charge  to  the  jury  is  a  yery  clear  and 
able  statement  of  the  law  of  homicide.  It  is  a  lengthy  charge, 
completely  coyering  all  the  points  in  the  case,  and  is,  in  onr 
opinion,  entirely  correct. 

We  find  no  error  in  the  proceedings  which  demands,  or 
which  would  eyen  justify  a  reyersal.  The  judgment  and 
order  are  therefore  affirmed. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 


Depabtment  No.  2. 


[Filed  December  24,  1880.] 

No.  7119. 

FRANK  HEWETT,  Appellant, 

ys. 
JOHN  ANDERSON,  Respondent. 

Rbwabds — Acts  mubt  bb  doms  with  Intbntion  to  Claim.  Where  a  reward 
was  offered  for  the  arrest  and  conviction  of  any  person  committing  a 
specified  crime;  and  a  person,  who  had  effected  sach  an  arrest  and 
conviction,  claimed  the  reward,  bnt  it  appeared  that  none  of  his  acts 
were  done  with  a  view  to  obtaining  the  reward,  but  on  the  oontrazy, 
without  any  intention  of  claiming  any  part  of  it:  jfiTeJd ,  that  he 
could  not  recover. 

A  PiBsoN  Knowing  of  a  Rbwabd,  to  Glaiic  it,  Must  Act  in  Yivw  of  it.  A 
person  cannot  recover  a  reward,  which  he  knew  to  have  been  offered, 
if  it  appear  that  the  acts  upon  which  ho  bases  his  right  to  recover, 
were  not  done  with  the  intention  of  claimirg  it. 

Appeal  from  the  District  Court  of  the  Eighteenth  Jadicial 
District,  San  Bernardino  County. 
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Paris,  Campbdl  and  AUen,  for  appellant. 
WiderSy  Satterwhite  and  Todbot,  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  signed  and  caused  to  be  published  an  in- 
strument, of  which  the  following  is  a  copy: 

"  We,  the  undersigned,  promise  and  aeree  to  pay  the  sum 
set  opposite  our  names  for  the  arrest  and  conviction  of  any 
person  who  has  within  the  past  sis  months  maliciously  and 
with  the  intent  to  commit  arson,  burned  any  building  m  the 
town  of  San  Bernardino,  or  who  may  in  the  future,  with 
said  intent,  set  fire  to,  attempting  to  burn,  or  shall  bum,  or 
cause  to  be  burned,  any  building  in  the  limits  of  said  town." 
Opposite  to  the  name  of  each  of  the  defendants  a  certain 
amount  is  set,  and  the  aggregate  of  those  amounts  is  $900, 
for  which  the  plaintiff  sues.  The  findings  of  the  Court, 
with  one  exception,  are  in  favor  of  the  plaintiff.  That  one 
is  as  follows:  "  That  none  of  the  acts  of  plaintiff  were  done 
with  a  view  to  obtaining  said  reward,  or  any  part  thereof, 
but  all  of  said  acts  were  done  without  any  intention  of  claim- 
ing said  reward  or  any  part  thereof." 

If  this  finding  is  justified  by  the  evidence  the  judgment 
rendered  in  favor  of  defendants  cannot  be  disturbed. 
The  evidence  upon  this  point  is  conflicting.  The  plaintiff 
on  the  trial  testified  that  ne  did  do  the  acts  upon  wnich  he 
bases  his  claim  to  the  reward,  with  a  view  to  obtaining  it. 
On  the  other  hand  there  was  evidence  introduced  by  the  de- 
fendants which  tended  to  prove  that  the  plaintiff  had  stated 
under  oath  that  he  had  not  expected  any  reward.  In  view 
of  that  conflict  we  would  not  disturb  a  finding  either  way. 
And  we  are  satisfied  that  under  that  finding  the  plaintiff  can- 
not recover  in  this  action.  If  he  did  not  do  the  acts  upon 
which  he  now  bases  his  right  to  recover  with  the  intention 
of  claiming  the  reward  in  the  event  of  his  accomplishing 
what  would  entitle  him  to  it,  he  cannot  recover  it.  If  he  had 
not  known  that  a  reward  had  been  offered,  he  might,  upon 
the  authority  of  some  cases,  recover.  But  we  are  not  aware 
of  any  case  in  which  it  has  been  held  that  a  party,  after 
disclaiming  any  intention  to  claim  a  reward,  could  recover 
it. 

Judgment  and  order  affirmed. 

We  concur:  Myrick,  J.,  Thornton,  J. 


890  The  Pagefio  Coast  Law  Joubnal. 

Depabtment  No.  2. 


[FUed  December  24,  1880.] 

No.  6823. 

SAMUEL  B.  OHTDESTEE,  Ebspondent, 

vs. 

THE  CONSOLIDATED  PEOPLE'S  DITCH  COMPANY. 

Appellant. 

Dahagb  by  OTBBFiiOw  OF  Ib&ioatino  Gai7ai< — ^Nkouoikci  zv  mot  Bmmotxsq 
AocuMULATBD  S^XTD — ^What  IB  '  *  AcT  ov  GoD."  If  the  accniniilatioB 
of  Band  in  any  irrigating  ditch  is  snch  as  to  render  it  probable  that  the 
periodical  winter  overflow  will  wash  out  the  sand  and  thus  damage 
neighboring  private  lands,  it  is  the  duty  of  the  ditch  owners  to  remove 
the  sand  and  prevent  damage  from  that  source;  and  if  they  fail  to  do 
BO,  it  cannot  be  said  that  tiie  damage  is  canaed  by  "  act  of  God*'  en- 
tirely without  the  intervention  of  man,  so  as  to  constitute  a  defense  to 
an  action  for  such  damage. 

NXOLIGEMCX — FaILUBK  TO  GOVTBOL  Ga(78X  07  InJXTBT — InBTBUCTION  TO  JUBT. 

Where  in  an  action  for  damages,  caused  by  the  winter  overflow  of  an 
irrigating  ditch,  in  carrying  accumulated  sand  from  the  ditch  ojer 
neighboring  lands,  the  Gourt  instructed  the  jury  that  "negligence  i% 
not  simply  in  originating  the  mischief,  for  this  may  be  a  lawful  act, 
but  in  not  controlling  it  when  put  in  operation:"  J9e/d,  that  the 
meaning  was,  that  negligence  is  not  simply  in  originating  Uiat  which 
may  be  the  cause  of  mischief  or  injury,  but  that  it  consiats  also  in 
failing  to  control  this  cause,  so  as  to  prevent  it  from  inflicting  injiuy; 
and  that  there  was  no  error  in  it  prejudicial  to  defendant. 
Exclusion  of  Pbopxb  Txstimont,  Aftbbwabds  Adiottbd,  mot  Pbbjudicul 
Ebbob.  Where  proper  questions  to  witnesses  were  excluded  by  the 
Gourt,  but  it  appeared  that  the  witnesses  afterwards  substantially 
answered  them,  and  that  their  testimony  was  before  the  jury:  ffddt 
that  there  was  no  injury  caused  by  the  ruling. 

Appeal  from  the  District  Court  of  the  Thirteenth  Jndicud 
District,  Tulare  County. 

Brown  dt  Daggett,  for  appellant. 

W.  W.  Cross  and  AUoeUac  Bradley,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
This  action  was  brought  to  recover  damages  caused  bj 
the  neglect  of  the  defendant  to  keep  a  ditch  owned  by  it  in 
proper  repair,  so  that  the  waters  thereof  overflowed  its 
banks,  flowed  over  plaintiff's  lands, '  cutting  channels  and 
sloughs  through  the  same  and  deoositinff  therein  large  quanti- 
ties of  crude  sand,  destroying  plaintiff  s  crops  and  grasses, 
and  washing  away  his  fences. 

The  complaint  contains  three  counts.  They  are  substan- 
tially the  same  except  as  to  the  periods  of  the  alleged  negli- 
gence.    In  the  first  count,  the  averments  set  forth  a  neglect 
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as  above  stated  from  the  twenty-fourth  of  November,  1873, 
to  the  fifteenth  of  July,  1874,  m  the  second  from  about  the 
twenty-fourth  of  November,  1874,  to  about  the  fifteenth  of 
July,  1875,  and  in  the  third  from  about  the  fifteenth  of 
November,  1875,  to  about  the  fifteenth  of  July,  1876.  The 
allegations  of  the  complaint  above  referred  to  were  denied 
by  tne  answer.  The  cause  was  tried  before  a  jury,  who 
rendered  a  verdict  for  the  plaintiff  in  the  sum  of  1340. 
Judgment  was  entered  on  the  verdict.  From  this  judgment 
defendant  appealed,  assigning  sundry  errors  in  the  rulings 
of  the  Court  in  admitting  or  excluding  testimony,  in  giving 
and  refusing  instructions,  and  further  claiming  that  the  evi- 
dence is  insufficient  to  jjustifv  the  verdict.  These  errors  are 
all  specified  in  a  bill  of  exceptions  embodied  in  the 
transcript. 

The  evidence  was  such  that  it  was  proper  to  submit  the 
case  in  some  of  its  aspects  to  the  jury.  If  there  was  a 
substantial  conflict  on  these  aspects  of  the  cause,  the  judg- 
ment should  not  be  reversed  for  insufficiency  of  the  evi- 
dence to  justify  the  verdict.  The  phase  which  the  cause  as- 
sumed, rendering  its  submission  proper,  is  that  regarding 
the  alleged  negligence  of  the  defendant;  and  as  negligence 
in  many  cases  is  a  deduction  from  facts  where  there  is  no 
conflict,  such  deduction  must  be  made  by  the  triers  of  the 
facts,  whether  juiy  or  Court,  and  when  such  a  case  presents 
itself — and  this  is  such  an  one — it  would  be  an  usurpation 
of  power  in  this  Court  to  set  aside  the  verdict  of  the  jury 
ana  reverse  the  judgment  on  the  ground  of  the  insufficiency 
of  the  evidence  to  justify  the  verdict,  where  the  tribunal 
whose  duty  it  is  under  the  law  to  determine  the  result  of  a 
fair  deduction  from  the  evidence,  has  found  that  such  re- 
sult demonstrates  negligence.  The  verdict  would  doubt- 
less be  set  aside,  where  it  may  be  concluded  that  in  the 
judgment  of  reasonable  men  no  such  deduction  could  be 
drawn  as  that  apparent  from  the  verdict,  but  in  no  other 
case  should  this  be  done.  In  a  case  where  reasonable  men 
mi^ht  upon  deliberation  differ  in  their  conclusions,  it  would 
be  improper  for  this  Court  to  interfere  with  the  verdict  on 
the  ground  on  which  it  is  asked  to  do  so  in  this  case.  Such 
a  deduction  from  facts  previously  determined,  must  be  based 
upon  the  experience  and  observation  of  the  triers,  and  the 
experience  and  observation  of  this  Court  ought  not  to  be 
substituted  for  that  of  the  jury.  (See  Feniaridez  vs.  Sacra- 
mento  C.  J8.  R,  Co.,  52  Cal.  46;  Shafter  vs.  Evans,  53  Id.  32; 
N.  E.  Glass  Co.  vs.  Lov^eU,  7  Cush.  321.) 

The  action  is  based  on  the  alleged  negligence  of  defend- 
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ant.  Sach  negl^ence,  to  be  actionable^  most  rest  on  a 
breach  of  an  obligation  or  duty  imposed  on  the  party  com- 
plained of.  The  obligation  or  duty  is  devolved  by  law  on  bML 
men  to  use  their  unimpeached  legal  rights  so  as  not  to  injnre 
others.  It  is  beyond  the  power  of  the  judiciary  or  any  other 
tribunal  or  officer  known  to  our  laws,  to  compel  the  special 
performance  of  this  duty;  but  Courts  may  indirectly  compel  it 
by  condemning  in  damages  the  erring  party,  and  redress  the 
injury  done  in  the  particular  case  by  a  judgment  for  damages 
in  money,  which  can  be  enforced  against  the  property  of  the 
delinquent. 

In  the  exercise  of  the  powers  committed  to  them  Courts 
must  investigate  and  define  the  limits  of  the  duty  disre^rded 
or  broken,  and  the  extent  of  its  infraction.  Such  is  the 
limitation  of  the  main  inquiry  in  each  case  submitted  for 
determination.  The  general  canon  of  the  law  is  simple 
enough;  the  matter  of  difficulty  is  encountered  in  the  appli- 
cation of  the  rule — ^in  defining  and  limiting  the  duty  or 
obligation,  and  in  marking  the  extent  of  its  infringement. 

No  one  is  responsible  for  that  which  is  merely  the  act  of 
God,  or  inevitaole  accident.  But  when  human  agency  is 
combined  with  it,  and  neglect  occurs  in  the  employment  of 
such  agency,  a'  liability  for  damage  results  from  such  neglect. 
Such  is  the  rule  laid  down  and  applied  in  Polack  vs.  Pioche, 
35  Cal.  416:  ''The  expression"  (the  expression  referred  to  is 
that  comprised  in  the  words,  ''act  of  God'*)  "excludes  the 
idea  of  human  agency,  and  if  it  appears  that  a  given  loss  has 
happened  in  any  iway  through  the  intervention  of  man,  it 
cannot  be  held  to  have  been  tne  act  of  God,  but  must  be  re- 
garded as  the  act  of  man.''  (35  Cal.  423,  per  Sanderson,  J., 
deliveringthe  opinion  of  t}ie  Court.  See  cases  cited  in  the 
opinion;  Wharton  on  Negligence,  gg  563,  559,  and  cases 
cited;  Broom's  Legal  Maxims,  *' Actus  Die  nemine/cuni injur- 
iairiy''  pages  227-S.)  The  learned  author  just  referred  to 
states  the  rule  thus:  "The  act  of  God  si^ifies,  in  legal 
phraseology,  any  inevitable  accident  occurring  without  3ie 
intervention  of  man,  and  may,  indeed,  be  considered  to 
mean  something  in  opposition  to  the  act  of  man,  as  storms, 
tempests,  and  lightning.  The  above  maxim  may,  therefore, 
be  paraphrased  and  explained  as  follows:  It  would  be  un- 
reasonable that  those  things  which  are  inevitable  by  the  act 
of  God,  which  no  industry  can  avoid,  nor  policy  prevent, 
should  be  construed  to  the  prejudice  of  anv  person  in  whom 
there  has  been  no  laches."    (^Broom's  L.  &.,  pages  227-8.) 

In  the  case  under  consideration  it  is  contenaea  on  behalf 
.  of  defendant  that  the  damage  sued  for  was  caused  by  the  act  of 
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God.    If  this  was  so,  no  case  was  made  out  which  should  have 

gone  to  the  jury.  To  this  it  was  replied  that  the  agency  of 
le  defendant  concurred  in  causing  tne  injury  complained  of 
in  which  defendant  was  negligent,  and  therefore  it  was  re- 
sponsible. 

The  evidence  which  was  submitted  to  the  jury  tended  to 
show  this  state  of  facts:  That  from  a  period  commencing 
with  the  sixth  day  of  May,  1874,  and  ending  on  the  fifteenth 
day  of  July,  1876,  the  defendant  was  the  owner  of  a  ditch  or 
canal  for  conveying  water,  known  as  the  People's  Ditch, 
through  which  ditch  defendant  caused  to  be  carried  a  large 
quantity  of  water;  that  the  ditch  commences  at  a  slough 
known  as  **  Lander's  slough,"  that  it  runs  from  the  point  of 
beginning  in  a  southwesterly  direction,  along  an  alkali  ridge 
until  it  reaches  a  swag  or  depression  in  the  surface  of  the 
land,  above  the  tract  owned  by  the  j^laintiff.  This  swag  is 
from  a  quarter  to  half  a  mile  wide;  that  the  land  of  plaintiff 
alleged  to  be  injured  is  in  this  depression.  Lander's  slough 
issues  from  a  swamp,  and  connects  with  the  Kaweah  river  by 
a  number  of  small  channels.  The  country  between  Lander  s 
slough,  where  the  ditch  heads  and  the  Kaweah,  is  low,  with 
a  number  of  small  channels  running  through  it.  The  Kaweah 
river  is  on  the  northwesterly  side  of  the  mtoh,  and  is  really 
connected  with  it  by  the  channels  through  the  swamp  above 
mentioned,  coming  into  Lander's  slough,  from  which  the 
ditch  runs.  It  (tiie  Kaweah)  runs  southwesterly,  .and  is 
separated  from  the  depression  in  which  the  ditch  is  situated 
by  a  ridge.  This  ridge  is  on  an  average  3^  feet  higher  th^n 
the  depression.  The  ditch  crosses  a  creek  called  Yokohl 
creek  above  plaintiff's  land,  and  about  two  miles  from  it. 
This  creek  spreads  out  about  the  point  where  it  is  crossed  b^ 
the  ditch.  Above  this,  it  has  well  defined  banks;  below,  it 
is  a  low  water-way  extending  down  into  plaintiff's  land. 
Across  the  northwest  comer  of  plaintifRsi  land  runs  Deep 
creek,  about  a  mile  west  of  the  diteh.  Outside  creek  runs 
through  plaintiff's  land,  and  is  connected  by  a  channel  with 
Deep  creek,  and  also  with  the  water-way  of  the  Yokohl. 
This  creek  ^Outside)  is  northwest  of  the  ditch,  and  not  very 
far  distant  from  it.  These  two  creeks  carry  sand,  and  there 
was  an  accumulation  of  sand  in  the  ditch. 

The  injury  complained  of  occurred  in  a  season  of  hijgh 
water  caused  by  the  melting  of  the  snow  on  the  mountains 
above.  The  overflow  so  caused  is  periodical,  and  may  be, 
and  is  anticipated  by  all  persons  inhaoiting  the  region  where 
the  alleged  damage  occurred.  *  The  obligation  rested  on  de- . 
fendant  to  keep  the  banks  of  its  canal  in  repair.     It  was. 
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bound  to  nse  ordinary  diligence  for  this  purpose.  The  dili- 
gence required,  however,  must  be  commensurate  with  the 
duty,  and  the  duty  is  that  ordinarily  employed  by  a  prudent 
business  man  when  "dealing  with  Ids  own  affairs  under  the 
circumstances  which  surround  him,  and  call  his  mind  and 
energy  into  action. 

If  the  accumulation  of  sand  in  the  defendant's  ditch  wag 
such  as  to  render  it  probable  that  the  periodical  overflow 
would  by  its  action  wash  out  the  sand  and  thus  damage  the 
land  of  plaintiff,  it  was  then  the  duty  of  the  defendant  to  use 
all  the  means  which  an  ordinarily  prudent  business  man 
would  employ  under  the  circumstajices  to  prevent  it.  The 
sand  might  have  been  removed  from  the  ditch  and  deposited 
where  the  water  would  not  reach  it  during  the  period  of 
overflow  referred  to  above.  Ordinary  prudence  would  have 
dictated  such  a  course  tp  prevent  injury  to  the  property  of 
another. 

As  before  stated,  the  obligation  rested  upon  the  defendant 
to  exercise  the  diligence  in  the  use  and  management  of  its 
ditch  which  a  prudent  man  would  ordinarily  employ  under 
the  circumstances  where  his  own  interests  were  to  be  af- 
fected. 

In  the  light  of  the  rules  above  stated,  the  Court  com- 
mitted no  error  in  giving  to  the  jury  the  instructions  asked 
byplaintiff,  and  numbered  four,  five  and  eight. 

Tne  Court,  at  the  request  of  tiie  plaintiff,  gave  the  further 
instruction:  ''Negligence  is  not  simply  in  originating  the 
mischief,  for  this  may  be  a  lawful  act,  but  in  not  controlling 
it  when  put  in  operation." 

By  this  language  we  understand  the  Court  to  have  directed 
the  jury  that  negligence  is  not  simply  in  originating  that 
which  may  be  the  cause  of  mischief  or  injury,  but  uiat  it 
consists  also  in  failing  to  control  this  cause,  so  as  to  pre- 
vent it  from  inflicting  injury.  This,  in  our  judgment,  is  the 
fair  construction  of  the  instruction,  and  in  this  view  we  can- 
not see  that  the  defendant  was  prejudiced  by  its  having  been 
given.  Whoever  originated  that  which  caused  the  injury,  it 
ecame  the  duty  of  the  defendant,  from  and  after  it  acquired 
the  ditch,  to  use  the  proper  means  to  prevent  this  cause 
from  producing  injury  to  another.  The  instruction  was 
correct. 

The  defendant  made  several  requests  to  instruct,  some  of 
which  were  given,  and  several  refused.  The  refusal  of  the 
Court  to  instruct  as  asked  was  excepted  to  by  defendant. 
We  have  examined  the  instructions  and  find  noming  in  them 
which  would  justify  a  reversal  of  the  ruling  of  the  Court. 
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There  was  no  error  in  admitting  the  depositions  of  Arthur 
Adams  and  J.  T.  Gilliam. 

In  the  course  of  the  trial  counsel  for  defendant  asked  of  a 
witness  (Wood)  the  following  question:  "Well,  don't  you 
know  if  there  had  been  no  ditch  there  all  those  times  that 
plaintiff's  land  was  flooded,  that  the  waters  would  have 
oyerflowed  from  the  end  of  Lander's  slough  down  that  de- 
pression?" Counsel  for  defendant  also  asked  of  a  witness 
under  examination  (Powell)  the  following  question:  "I  will 
ask  you  to  state  whether  or  not  it  is  a  fact  tnat  if  defendant's 
ditcn  was  not  there  in  that  locality,  the  waters  would  flow 
out  of  the  Eaweah  in  high  water  times,  and  go  down  and 
flow  through  that  swag  across  plaintiff's  land?"     To  this 

auestion  the  plaintiff's  counsel  objected  on  the  ground  that 
ley  were  irrelevant  and  immaterifiu.    The  Court  sustained 
the  objections  and  defendant  excepted. 

Admitting  that  the  Court  erred  in  sustaining  the  objec- 
tions to  'these  questions,  the  questions  were  subsequently 
substantially  answered  by  the  witnesses,  respectiyely,  and 
their  testimony  relating  to  the  subject-matter  of  the  ques- 
tions was  before  the  jury;  therefore,  the  defendant  was  not 
injjured  by  the  ruling. 

We  fina  no  substcmtial  error  in  the  record.     Tlie  judg- 
ment is  aflSrmed. 
We  concur:  Sharpstein,  J.,  Myrick,  J. 


Department  No.  1. 


[Filed  December  27,  1880.] 
No.  6593. 

W.  C.  SHELDON  et  al..  Appellants, 

ys. 
G.  W.  GTJNN  et  al.,  Kespondents. 

Amkndhknt  of  Rboobd — Maximo  Datk  of  Judohemt  cokfobm  to  Fact. 
Where  the  record  of  a  judgment  was  amended  by  changing  the  date 
from  September  1, 1877,  to  July  11,  1878,  so  as  to  conform  to  the  fact: 
HMt  a  proper  correction. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
Disteict,  Sacramento  County. 

The  judgment  in  this  case  appeared  from  the  record,  as 
originauy  entered,  to  haye  been  entered  on  September  1, 
187Y.  A  motion  was  made  to  change  the  date  to  July,  11, 
1878,  so  as  to  make  it  conform  to  the  truth.      The  motion 
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also  embraced  the  change  of  other  dates.  It  was  granted, 
and  plaintiffs  appealed  and  urged  that  there  was  noming  in 
the  record  to  snow  any  error  in  the  dates,  and  that  parol 
eyidence  could  not  be  admitted  to  show  error  in  the  record. 

H.  0.  BeaUy,  A.  C.  Freeman^  John  T.  Gary  and  John  5. 
Anmtrongy  for  appellants. 
A.  P.  CatUn,  for  respondents. 

By  the  Court: 

This  is  an  appeal  from  an  order  of  the  Court  below  allow- 
ing its  records  to  be  amended  so  as  to  make  them  ''  speak  the 
truth." 

It  satisfactorily  appears  from  the  eyidence  that  the  records 
were  erroneous  m  certain  particulars,  and  those  errors  were 
corrected  by  the  Court  on  motion  of  the  respondents.  In 
our  opinion  the  Court  acted  properly,  and  within  its  anthorify, 
in  directing  the  corrections  to  oe  made.  (Bousaei  ys.  Boyte, 
845  Cal.  64;  McLeran  ys.  McNamaray  August  13,  1880.) 

Order  affirmed.  

Department  No.  1. 


[Filed  December  27,  1880.] 

No.  7054. 

L.  HIRSHFlfeLD,  Appellant. 

ys. 

CENTKAL    PACIFIC    BAILEOAD    COMPANY, 

.     '  Eespondent. 

CoiofON  Oabbikbs — LiABn.TTY  FOB  GooDS  Stobkd  Aftkb  Gabbiaob  Cok- 
PUBTED.  Where  a  railroad  company  carried  goods  to  their  deetin*- 
tioii  and  there  stored  them  in  its  warehouse,  until  such  time  as  the 
consignee,  who  had  notice  of  their  arrival,  might  take  them  away; 
and  shortly  afterwards,  the  warehouse  with  the  goods  was  destroyed 
by  fire,  without  any  fault  or  negligence  on  the  part  of  the  company: 
Hdd^  that  as  soon  as  the  goods  had  been  stored,  the  railroad  com- 
pany was  no  longer  responsible  for  them  as  a  common  carrier;  but 
became  responsible  only  as  a  warehouseman,  and  was,  therefore,  not 
responsible  for  their  loss. 

Civil  Code,  Section  2120,  as  Amended  in  1874.  Under  Section  2120  of 
the  Civil  Code,  as  originally  enacted,  a  common  carrier  was  responsi- 
ble as  such  for  goods  carried  by  him  until  they  were  delivered,  pro- 
vided they  were  called  for  in  reasonable  time;  but  in  1874  this  section 
was  amended  so  as  to  limit  the  responsibility,  after  the  goods  reached 
their  destination,  and  were  stored  to  await  the  consignee's  order,  to 
that  of  a  mere  warehouseman. 

Appeal  from  the  District  Court  of  the  Sixteenth  Judicial 
Distanct,  Kern  County. 
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Stetson  &  HovgUmi,  for  appellant. 

Bobert  Robinson  and  A.  Jr.  Blair,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

This  action  was  brought  to  recover  the  value  of  certain 
^oods  sent  by  the  plaintiff  from  San  Francisco  to  Sumner, 
in  Kern  County.  The  findings  show  that  the  cars  of  the  de- 
fendant containing  the  goods  arrived  at  the  town  of  Sumner, 
the  place  of  destination,  about  10  o'clock  a.  m.,  of  the  sixth 
day  of  May,  1875;  that  about  an  hour  afterwards  the  agent 
of  plaintin  was  at  Sumner  and  was  informed  and  knew  that 
the  ^oods  had  arrived  there,  paid  the  freight  thereon  and 
receipted  for  the  goods,  and  was  told  that  they  would  be 
unloaded  from  the  cars  and  readv  for  delivery  sometime 
during  the  afternoon  of  that  day;  t&at  about  2  p.  m.,  of  said 
day  the  teamster  of  plaintiff  called  for  the  goods,  but  they 
were  not  then  unloaded.  He  was  informed  by  the  agent 
of  the  defendant  that  the  goods  would  be  unloaded  and 
ready  for  delivery  as  soon  as  they  could  be  reached  in  the 
regular  process  of  unloading  the  cars,  and  thereupon,  and 
before  the  goods  were  unloaded,  the  teamster  left  Sumner — 
he  not  remaining  th^re  more  than  twenty  minutes  alto- 
gether. The  cars  were  unloaded  with  all  reasonable  dis- 
Satch,  and  the  plaintiff's  ^oods  were  unloaded  and  ready  for 
elivery  at  or  before  half-past  2  p.  m.  of  the  same  day. 
After  the  goods  were  unloaded  they  were  safely  placed  by 
the  defendant  in  its  warehouse,  subject  to  delivery  to  the 
plaintiff  at  any  time  when  called  for.  On  the  night  of  said 
sixth  day  of  May  the  warehouse,  with  all  its  contents,  in- 
cluding the  plaintiff's  goods,  was  accidentally,  and  without 
any  fault  or  negligence  on  the  part  of  defenaant,  destroyed 
by  fire.  The  question,  therefore,  on  which  the  case  turns, 
is  whether  the  responsibility  of  defendant,  when  the  goods 
were  destroyed,  was  that  of  a  common  carrier  or  warehouse- 
man. If  the  former,  it  is  liable  for  the  loss  sustained  by  the 
plaintiff;  if  the  latter,  it  is  not  liable. 

The  question  is  answered  by  Section  2120  of  the  Civil 
Code  as  amended  in  1874.  That  section  declares:  ''If,  for 
any  reason,  a  carrier  does  not  deUver  freight  to  the  con- 
signee or  his  agent  personally,  he  must  give  notice  to  the 
consignee  of  its  arrival,  and  keep  the  same  in  safety,  upon 
his  responsibility  as  a  warehouseman,  until  the  consignee 
has  had  a  reasonable  time  to  remove  it.  If  the  place  of 
residence  or  business  of  tiie  consignee  be  unknown  to  the 
carrier,  he  may  give  the  notice  by  letter  dropped  in  the  near- 
est postoffice. ' 
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According  to  the  section  as  originally  enacted,  the  de- 
fendant's responsibility  would  be  that  of  a  common  carrier, 
and  therefore  liable  for  the  plaintiff's  loss;  but  in  1874  the 
Legislature  saw  fit  to  change  the  rule  and  reduce  the  re- 
sponsibility, under  the  circumstances  stated  in  the  section, 
to  that  of  a  warehouseman.     In  this  case  the  agent  of  the 

Slaintiff  had  notice  of  the  arrival  of  the  goods  at  the  place  of 
estination,  paid  the  freight  and  receipted  for  them.  The 
defendant  used  proper  diligence  in  unloading  them,  and 
when  unloaded  safely,  placed  them  in  its  warehouse,  subject 
to  delivery  to  the  plaintiff  at  any  time  when  called  for. 
For  the  subsequent  loss  under  the  circumstances  stated,  the 
defendant  was  not  responsible.  (Sections  2120,  2119  and 
1852,  Civil  Code.) 

Judgment  and  order  affirmed. 

We  concur:  McKinstry,  J.,  McEee,  J. 


Depabtment  No.  1. 


[Filed  December  27,  1880.] 

No.  7271. 

THE  CARPENTEKIA  SCHOOLHOUSE  DISTRICT  OF 

SANTA  BARBARA  COUNTY,  Respondent, 

vs. 

RUSSELL  HEATH,  Appellant. 

Dbdication  of  Land  to  School  Distbiot  vob  School  Pubposbs  mat  si 
BT  Pabol.  a  person  may  dedicate  land  to  a  school  district  for  school 
purposes  by  acts  showing  an  intent  so  to  dedicate  it,  without  exe- 
cuting a  deed ;  and  it  is  unnecessary,  to  render  such  dedication 
valid,  that  the  trustees  of  the  district  should  formally  accept  it  by 
vote. 

Actions  by  School  Distbicts — Capacity  to  Scjb.  Under  Section  1575  of 
the  Political  Code  an  action  by  a  school  district  is  properly  brought 
in  the  name  of  the  district  (designating  it). 

Appeal  from  the  District  Court  of  tli6  First  Judicial  Dis- 
trict, Santa  Barbara  County. 

CJuirles  e7.  Huse,  for  appellant. 
W.  C.  StrcUtoriy  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

This  actio    was  brought  to  quiet  title  to  a  piece  of  land 

which  the  plaintiff  claims  was  dedicated  by  the  defendant  for 

school  purposes. 
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From  evidence  which  was  substantially  conflicting,  the  ' 
Court  below  found  as  the  facts  of  the  case,  ''that  on  or  about 
January  1, 1868,  defendant  dedicated  to  public  use,  for  school 
purposes,  and  particularly  for  the  use  of  plaintiff,  the  parcel 
of  land  described  in  the  amended  complaint;  that  defendant 
'  often  declared  at  and  about  said  time  to  the  trustees  of  plaint- 
iff and  to  other  persons,  that  he  gave  said  land  to  plaintiff 
for  school  purposes,  that  plaintiff  accepted  said  dedication, 
and  in  consequence  thereof  erected  its  school  building  upon 
land  immediately  adjoining  the  land  dedicated  by  defendant, 
plaintiff's  trustees  intending  the  latter  as  and  for  the  play 
^ound  of  the  scholars  attending  the  school;  that  said  build-  ' 
ing  would  not  have  been  so  erected  at  that  place  but  for  such 
dedication  by  defendant,  and  so  defendant  knew  at  the  time; 
that  about  said  date  defendant  removed  his  fence  thereto- 
fore inclosing  said  parcel  of  land  so  as  to  exclude  said  land 
from  his  enclosure,  and  leave  it  open  to  the  use  of  plaintiff; 
that  thereupon  plaintiff,  by  its  trustees,  went  into  the  pos- 
session of  said  lajid,  and  has  occupied  it  for  school  purposes 
ever  since;  that  soon  after  defendant  himself  became  one  of 
the  trustees  of  plaintiff,  and  as  such  trustee  graded  and  im- 
proved said  land  so  that  the  same  could  be  used  for  school 
purposes;  and  the  cost  thereof  was  paid  out  of  the  funds  of 
said  school  district,  with  the  knowledge  and  consent,  and 
upon  the  order  of  defendant;  that  the  dedication  aforesaid 
was  not  made  in  writing;  but  was  made  by  the  acts  and  de- 
clarations of  defendant;"  and  upon  these  facts  the  Court  be- 
low entered  judgment  estopping  defendant  from  claiming 
the  land  so  long  as  the  same  snould  be  used  for  school  pur- 
poses. 

The  statement  already  made  disposes  of  the  objections  to 
the  finding,  under  the  well-estabhshed  rule  that  we  will  not 
interfere  wiUi  the  findings  of  fact  when  based  upon  evidence 
which  is  substantially  conflicting. 

The  only  other  point  made  by  appellant  is  that  ''  the  trus- 
tees must  act  in  the  mode  prescribed  by  the  Statute  creating 
the  corporation,  and  as  no  vote  of  their  district  enabling 
them  to  take  the  land  in  dispute  is  alleged  to  have  been  had, 
they  were  not  empowered  to  receive  a  dedication  of  this 
land,  if  it  had  been  tendered  to  them;"  and  this,  it  is 
claimed,  by  reason  of  Section  26  of  the  Act  of  April  6, 1863, 
which  was  m  force  at  the  time  the  dedication  in  question  was 
made,  and  which  is  as  follows:  ''The  District  Board  of 
School  Trustees  shall  constitute  a  body  corporate,  and  shall 
be  entrusted  with  the  care  and  custochr  of  all  school  prop- 
erty within  such  district,  and  they  shall  have  power  to  con- 
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vey  by  deed,  duly  executed  and  delivered,  all  the  estate  or 
interest  of  their  district  in  any  schoolhouse  or  site  directed 
to  be  sold  by  vote  of  the  district;  and  all  conveyances  of  real 
estate,  which  may  be  made  to  said  Board  shall  be  made  in 
their  corporate  name,  and  to  their  successors  in  office.  Said 
Board  of  Trustees  shall  have  further  power,  directed  by  vote 
of  their  district,  to  purchase,  receive,  hold,  and  convey  real 
or  personal  property  for  school  purposes;  to  build,  purchase, 
hire,  and  repair  schoolhouses,  and  supply  the  same  with 
necessarv  furniture,  and  to  fix  the  location  of  schoolhouses." 
(Art.  6692  Hitt.  Gen.  Laws.)  This  section  has  no  applica- 
tion to  a  dedication  of  land  for  school  purposes.  Li  discuss- 
ing the  principle  in  question,  the  Supreme  Court  of  ike 
United  States,  in  the  case  of  Neiv  Orleans  vs.  Ihe  Uniltd 
States,  10  Peters,  712,  said:  "It  is  not  essential  that  this 
right  of  use  should  be  vested  in  a  corporate  body;  it  may  ex- 
ist in  the  public,  and  have  no  other  limitation  than  the  ivants 
of  the  community*  at  lai^e;"  and  in  the  same  case  the  Court 
assert  or  assent  to  the  following  principles:  1.  That  it  is  not 
essential  to  a  dedication  that  the  lesal  title  should  pass  from 
the  owner;  2.  Nor  is  it  essential  tnat  there  should  be  anv 
grantee  of  the  use  or  easement  in  esse  to  take  the  fee,  such 
cases  being  exceptions  to  the  general  rule  requirii^  a 
grantee;  3.  Nor  is  a  deed  or  writing  necessary  to  constitute 
a  valid  dedication — it  may  be  by  parol;  4.  No  specific 
length  of  possession  is  necessary  to  constitutue  a  valid  dedi- 
cation." In  Bryant  vs.  McOandless,  7  Ohio  Rep.  471,  it 
was  held  that  dedications  of  land  for  public  or  charitable 
uses  are  good  without  a  donee  to  take  title,  and  that  the  Leg- 
islature, as  well  as  Chancery,  may  directly  appoint  trustees, 
who  may  recover  in  ejectment.  (See  also,  2  Dillon  on  Mxm. 
Corp.,  Sec.  510;  Kliiikener  vs.  School  District,  11  Pa.  St. 
444.) 

These  authorities  are  sufficient  to  establish  the  validity  of 
the  dedication  shown  to  have  been  made  in  this  case. 

The  action  was  properly  brought  by  the  plaintiff  under 
Section  1515  of  tne  Political  Code,  which  reads  thu  : 
"Every  school  district  must  be  designated  by  the  name  and 

style  of  * District'  (using  the  name  of  the  district),  of 

* County '  (using  the  name  of  county  in  which  such 

district  is  situated) ;  and  in  that  manner  the  irrustees  may  sue 
and  be  sued,  and  hold  and  convey  property  for  the  use  and 
benefit  of  such  district. 

Discovering  no  error  in  the  record,  the  judgment  and  or- 
der are  affirmed. 

We  concur:  McKinstry,  J.,  McKee,  J. 
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In  Bank. 


[Filed  December  27,  1880.] 

No.  6674. 

MAET  B.  LAKE,  Kespondent, 

vs. 

HANNAH  B    TEBBETTS,  W.   E.   BUBE  et  al.,  Ap 

PELLANTS. 

Ykndob's  Lien — Itb  Natube  and  Extent.  Where  A  sold  to  B  eertaii?  real 
estate,  in  consid^ratiou  of  the  snbseqtient  payment  of  two  certain 
mortgages  npon  the  same  premises  previonsly  executed  by  A  to  third 
persons;  and  B  paid  one  of  the  mortgages,  and  only  the  interest  on 
the  other,  and  intermediately  executed  a  deed  of  trast  as  to  a  portion 
of  the  property  to  a  Savings  and  Loan  Society;  and  afterwards  A, 
subsequently  to  a  foreclosure  suit  having  been  commenced  against  her 
on  the  unpaid  mortgage,  instituted  an  action  against  B,  setting  forth 
the  above  facts,  and  praying  for  a  judgment  for  the  amount  remaining 
due  on  the  unpaid  mortgage,  and  a  sale  of  aU  the  real  estate  to  satisfy 
such  judgment;  and  the  Court  rendered  such  decree,  and  further  de- 
clared a  vendor's  lien  in  favor  of  A,  as  to  the  entire  property :  Meld, 
that  the  complaint  did  not  state  facts  sufficient  to  warrant  the  decree, 
and  that  the  judgment  should  be  modified  by  excepting  the  land  em- 
braced in  the  trust  deed  from  the  vendor's  lien  and  from  sale. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Santa  Barbara  County. 

A.  Packard  and  Cowles  dc  Brovm^  for  appellants. 
Charles  E.  Huse,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  complaint  charges  that  on  the  tenth  day  of  April, 
1874,  the  plaintiff' sold  and  conveyed  to  the  defendant,  Han- 
nah B.  Tebbetts,  certain  real  property  in  the  complaint  d^ 
scribed,  in  consideration  of  the  payment  by  the  grantee  of 
the  sum  of  one  dollar,  and  of  the  amount  of  two  certain  mort- 
lea  then  existing  upon  said  real  properly,  one  in  favor  of 
lo  Sawyer,  and  the  other  in  favor  of  B.  C.  Brown;  that 
the  ^antee  afterwards  paid  the  Sawyer  mortgage,  and  paid 
the  interest  on  the  Brown  mortgage,  to  December  21,  1B76, 
leaving  the  principal  sum  of  the  latter  mortgage,  together 
with  interest  thereon  from  December  21,  1876,  unpaid;  that 
on  the  ninth  day  of  October,  1874,  Hannah  B.  Tebbetts 
executed  a  deed  of  trust  to  the  defendants  Burr,  Shotwell 
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and  the  Savings  and  Loan  Society,  for  a  portion  of  the  said 
premises,  which  deed  was  accepted  with  knowledge  that 
Hannah  B.  Tebbetts  had  not  paid  all  of  the  purchase  money; 
that  on  the  twenty-first  of  March,  1876,  the  holder  of  the 
Brown  mortgage  commenced  suit  to  foreclose  it,  which  suit 
was  pending  at  the  time  of  the  institution  of  the  present 
action.  The  pwyer  is,  that  the  plaintiff  have  juogment 
against  Hannah  B.  Tebbetts  for  the  amount  remaining  due 
upon  the  Brown  mortgage,  and,  '*  that  in  case  the  said  Han- 
nah B.  Tebbetts  shall  not  pay  the  said  judgment,  that  the 
premises  in  this  complaint  first  above  mentioned  (the  premi- 
ses sold  and  conveyed  by  the  plaintiff)  be  sold,  and  so  much 
of  the  proceeds  as  may  be  necessary  be  applied  to  the  pay- 
ment of  the  judgment  so  to  be  rendered."  The  Court  below 
gave  the  plaintilf  judgment  against  Hannah  B.  Tebbetts  for 
me  amount  remaining  due  upon  the  Brown  mortgage,  and 
further  decreed  a  vendor's  fien  therefor  in  plaintiff  s  favor 
on  the  premises  described  in  her  deed  of  conveyance,  and 
directed  a  sale  of  the  said  premises,  or  so  much  thereof  as 
should  be  necessary  to  pay  the  amount  of  the  judgment, 
cost,  etc. 

It  is  stated  in  the  brief  of  counsel  for  respondent  (plaintiff 
in  the  Court  below),  and  was  so  stated  at  the  argument,  that 
the  Brown  mortgage  included  other  land  of  the  plaintiff  than 
that  embraced  in  ner  deed  to  Hannah  B.  Tebbetts,  which 
had  been  lost  to  her  by  reason  of  the  Iatter*s  failure  to  make 
the  payment  in  accordance  with  her  contract;  and  it  is  upon 
this  that  the  argument  is  based  that,  in  equity,  the  plaintiff 
is  entitled  to  a  lien  upon  the  premises  sold  by  her.  ^ut,  as 
will  be  seen  from  the  statement  already  made,  the  complaint 
does  not  allege  any  such  fact.  On  the  contrary,  it  appears 
therefrom  that  both  mortgages  were  upon  the  same  land, 
sold  by  the  plaintiff  to  Hannah  B.  Tebbetts,  and  were  exist- 
ing liens  thereon  at  the  time  of  the  sale.  One  was  discharged 
by  payment;  the  other  not  having  been  paid,  suit  was  com- 
menced for  its  foreclosure.  Even  if  it.be  assumed  that  it 
could  be  known  in  advance  that  there  would  remain  a  judg- 
ment over  against  the  plaintiff  after  the  sale  of  the  mort^iged 
premises,  there  is  nothing  in  the  complaint  to  show  or  indi- 
cate that  the  propertv  would  not  bring  enough  to  satisfv  the 
mortgage  debt.  Whether  if  the  facte  stated  in  the  plaint- 
iff's brief  had  been  stated  in  her  complaint,  she  woula  have 
been  entitled  to  the  relief  awarded  in  the  Court  below,  need 
not  be  determined;  but  certain  it  is  that  the  complaint  does 
not  state  facts  sufficient  to  warrant  the  decree. 

There  being  no  appearance  on  the  part  of  the  defendant. 
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Hannah  B.  Tebbetts,  nor  any  appeal  by  her,  the  judgment 
as  to  her  cannot  be  disturbed. 

Cause  remanded  to  the  Superior  Court  of  the  county  of 
Santa  Barbara,  with  directions*  to  said  Court  to  modify  its 
judgment  by  excepting  from  the  vendor's  lien  in  said  judg- 
ment adjudged  and  decreed,  and  from  the  land  by  said  judg- 
ment ordered  and  directed  to  be  sold,  the  lot  of  land  conveyed 
by  the  deed  of  trust,  of  date  October  9,  1874,  executed  by 
Hannah  B.  Tebbetts  and  Bufus  B.  Tebbetts  to  E.  W.  Burr, 
J.  M.  Shotwell  and  Savings  and  Loan  Society,  and  by 
awarding  to  Burr,  Shotwell  and  Savings  and  Loan  Society 
their  costs  in  the  action. 

We  concur:  Sharpstein,  J.,  McKinstr^,  J.,  Myrick,  J., 
Thornton,  J. 


In  Bane. 


[Filed  December  27,  1880.] 

No.  6563. 

GEOBGE  HINDS,  Respondent, 

vs. 
D.  W.  GAGE  ET  AL.,  Appellants. 

BSTTLSMSMT    OF    PaBTNKBSHIP    AcOOUMTB — TiMS    TO    MOTS  VOB  NlW    TbIAI. 

WBBBB  GiSB  8BIIT  TO  Bbfbbeb  TO  STATE  AN  AocooMT.  Where  an 
aotion  for  settlement  of  pamtership  acconnts  was  tried  by  the 
€k>nrt,  and  findings  filed,  and  the  case  was  then,  in  accordance 
therewith)  sent  to  a  referee  to  state  an  account:  HM,  that  the 
trial  was  not  complete  nntil  the  filing  of  the  report  of  the  referee, 
and  that  a  motion  for  new  trial  before  the  filing  of  such  report  was 
premature. 

Appeal  from  the  District  Court  of  the  Seventeenth 
Judicial  District,  Los  Angeles  County. 

H.  T.  Hamrd  and  H.  T.  Oale,  for  appellants. 
Thorn  &  Bo88y  for  respondent. 

Mybigk,  J.,  delivered  the  opinion  of  the  Court: 

At  the  argument  of  this  case  October  16,  1880,  the  appeal 
from  the  judgment  of  the  Court  below  made  and  entered 
June  27,  1878,  and  from  the  order  of  the  Court  below  over- 
ruling defendants'  objections  to  the  report  of  the  referee, 
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and  approving  said  report,  made  and  entered  November  25, 
1878,  was  dismissed  without  prejudice.  Thereapon  the 
motion  of  respondents  to  dismiss  the  appecd  from  the  order 
of  the  Court  below  denying  the  defendants'  motion  for  a  new 
trial  and  the  appeal  from  said  order  denying  a  new  trial, 
were  argued  and  submitted. 

The  plaintiff  and  the  defendant,  D.  W.  Gage,  had  been 
co-partners  in  the  business  of  sheep-raising  and  wool-grow- 
ing, and  the  action  was  brought  to  dissolve  the  partnership, 
for  an  accounting  as  between  the  partners,  for  payment  of 
the  partnership  debts,  and  of  any  amount  that  might  be 
found  due  to  plaintiff,  and  to  set  aside  certain  alleged 
fraudulent  judgments  and  sales  thereunder.  On  the  twentieth 
of  June,  1878,  the  Court  below  filed  its  findings  of  fact,  and 
on  the  twenty-seventh  of  the  same  month  a  decree  was 
entered,  setting  aside  the  judgments  and  sales  as  to  the 
plaintiff,  dissolving  the  partnership,  directing  the  property 
to  be  sold  by  the  receiver  (who  had  been  theretofore 
appointed),  and  ordering  a  reference  to  a  referee  therein 
named  to  take  an  account  between  the  partners,  and  to 
ascertain  the  indebtedness  of  the  firm  to  third  parties  and  as 
between  themselves.  It  was  also  ordered  that  the  referee 
report  the  result  of  the  accounting,  and  that  upon  the  com- 
ing in  of  the  report  and  ils  approval,  the  proceeds  of  the 
partnership  property  be  applied  as  stated  in  the  decree. 
On  the  fifth  day  of  July,  lo78,  defendants  gave  notice  of 
tiieir  intention  to  move  for  a  new  trial,  which  motion  was 
denied  March  6,  1879.  The  report  of  the  referee  was  filed 
October  18,  1878,  and  after  hearing  the  objections  thereto 
of  the  defendants,  the  Court  affirmed  the  report.  It  thus 
appears  that  the  notice  of  motion  for  new  trial  was  given 
before  the  report  of  the  referee  and  before  the  decision  of 
the  Court  thereupon. 

In  Crowther  vs.  Bowlandsoriy  27  Cal.  376,  it  was  decided 
that  if  a  case  be  tried  by  the  Court,  and  findings  of  fact  be 
made  and  filed,  and  the  case  be  then  sent  to  a  referee  to 
take  and  state  an  account,  the  necessary  steps  to  apply  for 
a  new  trial  should  not  be  taken  until  the  final  repoH;  of  the 
referee  is  filed;  that  the  trial  of  such  a  case  is  not  complete 
until  the  filing  of  such  report. 

That  authority  is  decisive  of  the  case  before  us;  the  motion 
to  dismiss  must,  therefore,  be  granted.     So  ordered. 

We  concur:  Sharpstein,  J.,  McEinstry,  J.,  McEe^,  J. 

(Mr.  Ju^ice  Boss  being  disqualified,  took  no  part  in  the 
decision  of  this  cause.) 


Vol.  VI.         January  29,  1881.         No.  23. 

Supreme  Court  of  Oalifomia- 

Department  No.  1. 


[Filed  December  27,  1880.] 

No.  6296. 

FBEDEEICK  BKOWNELL,  Kespondekt, 

vs. 

M.  C.  FISHER  AND  A.  DANGEE8,  Appellants. 

Action  vob  Damages  Against  Agents  of  Svakp  Land  Distbiot.  Where  in 
an  action  for  damages  for  injury  to  land  by  agents  of  a  swamp  land 
district,  it  appeared  that  the  injury  was  done  by  snch  agents  and  that 
the  district  had  no  power  to  antiiorize  it :  Held,  that  such  action  was 
properly  brought  against  snch  agents  personally. 

ia>]fi88ioN  IN  Answeb  as  Justification  of  Deniaij  of  Non-Suit.  In  an  ac- 
tion tre8p€i88  qxMre  clausum  /regit  and  for  catting  down  trees  against 
agents  of  a  swamp  land  disttict,  where  the  answer  admitted  that  they 
entered  and  cat  down  the  trees :  Held,  that  the  admission  of  the  answer 
was  saffident  to  justify  a  denial  of  a  motion  for  a  non-soit. 

A  Mebb  License  to  Enteb  Land  and  Gut  Down  Tbees  hat  be  With- 
DBAWN  AT  ant  Time  Befobe  Entbt.  A  Yolantary  consent,  without 
consideration,  by  the  owner  of  land  that  the  agents  of  a  swamp  land 
district  may  enter  and  cut  down  trees  for  levee  purposes  may  be  with- 
drawn at  any  time  before  actual  entry. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, San  Joaquin  County. 

Jkrry  &  McKune  and  W>  L,  Dudley,  for  appellants. 
Byera  dk  EUioU  and  F.  F.  BaUiunn,  for  respondent. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

The  action  is  trespass  quare  clausum  fregii — the  defense  is  that 

Slaintiff  consented  to  the  entry  and  damage  done,  and  that 
ef  endants  were  authorized  to  do  what  they  did  as  agents  of 
Swamp  Land  District  No.  110. 

The  evidence  sufficiently  shows  that  the  injury  complained 
of  was  in  fact  done,  and  we  cannot  say  that  the  amount  of 
damages  found  by  the  jury  was  excessive. 

The  verdict  of  the  jury  included  a  finding  that  the  plaintiff 
did  not  consent  to  the  entry  and  damages.  The  circum- 
stances recited  bj  appellants'  counsel  from  the  transcript  are 
not  of  such  convincing  weight  as  to  overcome  this  finding. 
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The  point  chiefly  relied  npoB  by  appellants  is,  that  if  the 
action  conid  be  maintained  against  any  Derson,  the  swamp 
land  district,  a  corporation  dnly  organizea,  and  not  defend- 
ant(»,  are  liable  for  damages  arising  ont  of  the  constmctioii 
of  the  levee.  The  answer  of  the  aefendants,  however,  ad- 
mits that  they  entered  upon  the  plaintiff's  land  and  cut  down 
his  trees.  If  they  had  no  anthoriiy,  as  agents  of  the  corpo- 
ration, to  do  this,  they  were  personally  responsible.  If  the 
corporation  had  no  power  to  direct  it  to  be  done  (and  it  is 
not  pretended  that  it  had  except  with  the  consent  of  plamtiff)i 
the  trustees  could  not  relieve  the  actual  wrong-^oers  by 
passing  a  resolution  purporting  to  authorize  it,  although 
they  might  make  themselves  personally  liable  by  tiius  aiding 
ana  abetting  the  trespass. 

The  admission  of  the  answer  above  referred  to  iustified 
the  denial  of  non-suit  asked  on  behalf  of  defendant,  I)anger8. 

The  instructions  given  to  the  jury  of  the  judge's  own  mo- 
tion, and  at  request  of  plaintiff,  were  correct!  There  was  no 
evidence  tending  to  prove  any  other  than  a  volunti^ consent, 
without  consideration,  on  the  part  of  plaintiff.  The  Court 
properly  told  the  jury  that  a  consent  merely  voluntary  might 
DC  withdrawn  by  plaintiff  at  any  time  before  the  actual  entry 
of  defendants. 

The  refusal  of  the  Court  to  give  the  following  instructions 
is  alleged  to  be  error: 

'^1.  The  jury  are  instructed  that  a  swampland  district, 
organized  under  the  laws  of  the  State,  is  a  corporation,  and 
that  if  they  believe  from  the  evidence  that  me  acts  com- 
plained of  were  done  by  defendants,  as  trustees  of  said  dis- 
trict, in  their  official  capacity,  and  in  the  exercise  of  their 
official  functions,  the  corporation  is  responsible  for  the  dam- 
ages occasioned  by  such  acts,  and  the  defendants  are  not 
responsible  as  individuals. 

''2.  If  the  damages  complained  of  are  the  result  of  the  act 
of  the  swamp  land  district,  through  its  trustees,  then  the  cor- 
poration is  responsible  for  such  damages,  and  plaintiff  cannot 
recover  in  this  action." 

As  we  have  seen,  the  answer  admits  the  commission  of  the 
acts  complained  of  by  defendants.     Without  the  consent  of 

Slaintiff,  their  acts  were  a  trespass,  whether  committed  by  . 
efendants  with  or  without  the  direction  of  the  trustees  of 
the  corporation.     Neither  the  corporation  nor  its  trustees, 
nor  any  of  its  employees,  had  a  legal  right  to  commit  a  tres- 
pass. 
Judgment  and  order  affirmed. 
We  concur:  McKee,  J.,  Boss,  J. 
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Depabtment  No.  1. 


[Filed  December  27,  1880.] 
No.  6295. 

WILLIAM  BURNETT,  Bespondent, 

vs. 

M.  C.  ilSHEB  AND  A.  DANGEES,  Appellants. 

EVIDKNCB — BXLEYANCT — QUESTION  WHEKE  AnBWEB   MIOHT  SUSTAIN  DeTENBE. 

Where  in  an  action  by  the  owner  of  land  against  the  agents  of  a  swamp 
land  district  for  cutting  down  trees,  in  which  one  of  the  defenses  was 
that  plaintiff  consented  to  the  cutting,  a  question  by  defendants  to 
their  engineer,  whether  plaintiff  did  not  apply  to  him  for  the  job  of 
overseeing  the  men  at  work  cutting  the  trees  on  his  land,  was  ruled 
out  as  irreleyant:  HMf  error,  as  an  answer  in  the  affirmatiye  would 
have  tended  to  sustain  the  defense. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial 
Disfanct,  San  Joaquin  Couniy. 

Ibrry  &  McKv/ne  and  W.  L,  Dudley,  for  appellants. 
Byers  dh  Elliott  and  F.  F.  Baldwin,  for  respondent. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

This  case  is  like  BrowneU  vs.  Fisher  (No.  6296),  with  the 
additional  circumstance,  that,  at  the  trial,  one  CD.  Bhodes, 
a  witness,  was  asked  by  counsel  for  defendants:  ''Did  the 

Elaintiff  in  this  action  make  application  to  you  to  oversee  the 
ands  that  were  at  work  on  his  land  to  cut  down  the  trees?" 
The  plaintiff's  objections  to  this  testimony,  on  the  grounds 
of  irrelevancy  and  immateriality,  were  sustained,  and  the  ex- 
ception duly  noted. 

There  was  evidence  tending  to  prove  that  Ehodes — the 
civil  engineer  who  had  charge  of  the  building  of  the  levee,  to 
make  way  for  which  the  plaintiff's  trees  were  cut  down — ^had 
the  immediate  superintendence  of  the  cutting  down  of  the 
trees,  under  the  direction  of  defendants,  who  were  trustees 
of  the  Keclamation  District.  The  agency  of  Ehodes — ' 
his  authority  on  behalf  of  defendants  to  employ  men  to  do 
the  cutting — might  have  been  inferred  by  the  jury,  and,  the 
agency  admitted,  evidence  of  an  application  to  Khodes  by 
plaintiff  to  oversee  the  men,  would  certainly  tend  to  prove 
the  latter's  consent  that  the  trees  should  be  cut  down. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  ia 
new  trial. 

We  concur:  Ross,  J.,  McKee,  J. 
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Depabtment  No.  1. 


[Filed  December  28,  1880.] 

No.  6287. 

SANTA  CEUZ  EAILBOAD  COMPANY,  Respondent, 

vs. 

THE  BOARD  OF  SUPERVISORS  OF  SANTA  CRUZ 

COUNTY.  Appellant. 

BAiiiBOAD  Subsidy  Act  of  1870 — ^Bailboad  Must  bk  Constbuctxd  as  Voted 
FOB  OE  County  not  Liable.  Where  uuder  the  Act  of  April  4,  1870. 
empowering  the  Boards  of  Supervisors  to  aid  in  the  constroction  of 
railroads  in  their  respective  counties  (Stats.  1869-70,  746),  the  people 
of  a  county  voted  in  favor  of  paying  a  certain  amount  in  aid  of  a  rail- 
road on  a  certain  specified  route  running  through  the  county;  and  the 
Board  of  Supervisors  contracted  with  a  railroad  company  to  oonstract 
a  railroad  on  only  a  portion  of  the  route,  and  only  that  portion  was 
oonstmcted:  Hdd,  that  the  Supervisors  had  no  authority  to  enter 
into  the  contract,  and  that  the  county  could  not  be  compelled  to  pay. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
Disbrict,  Santa  Cruz  County. 

J.  J?.  Shirm  and  J.  H.  Logan,  for  appellant. 
C.  B.  Younger^  for  respondent. 

McKee,  J.,  delivered  the  following  opinion: 
Bv  an  Act  of  the  Legislature  of  the  State,  passed  April  4, 
1870,  the  people  of  any  county  of  the  State,  who  proposed  to  aid 
in  the  construction  of  a  railroad  in  their  county,  were  au&or- 
ized  to  vote  upon  the  proposed  aid,  at  an  election  to  be  held 
on  a  day  and  at  the  places  in  the  county  to  be  named  in  a 
notice  of  election  for  that  purpose.     The  statute  required 
that  there  should  be  stated  in  the  notice  the  amount  of  bonds 
proposed   to   be  issued,  and  a  definite  description  of  the 
route  upon  which  the  railroad  was  to  be  constructed;  and 
that  the  notice  itself  should  be  published  once  a  week  for  at 
least  thirty  days  before  the  election.     If  the  election  resulted 
in  favor  of  granting  the  proposed  aid,  the  Board  of  Super- 
'  visOrs  of  the  county  were  then  authorized  to  enter  into  a  con- 
tract with  parties  for  the  construction  of  a  railroad  upon  the 
Eroposed  route,  and  to  issue  bonds  pursuant  to  the  contract, 
earing  interest  at  seven  per  cent,  per  annum,  payable  with- 
in twenty  years  from  the  date  of  their  issuance,  and  to  pro- 
vide by  taxation  for  the  payment  of  the  interest  and  prmci- 
pal  of  said  bonds  as  they  became  due. 

By  virtue  of  this  authority,  the  Board  of  Supervisors  of 
Santa  Cruz  County,  submitted  to  the  electors  of  the  county, 
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at  an  election  called  for  the  fifth  day  of  November,  1872,  the 
question  whether  they  would  consent  to  aid,  to  the  extent  of 
$240,000,  in  the  construction  of  a  railroad  in  the  county,  of 
"  not  less  than  a  three  foot  gauge,  and  beginning  at  or  near 
the  Pajaro  depot,  on  the  Southern  Pacific  Bailroad,  in  the 
County  of  Monterey,  and  running  ihence,  in  the  most  practic- 
ably dSreet  route,  through  the  County  of  Santa  Cruz,  cross- 
ing the  Pajaro  Biver  near  Watsonville,  and  crossing  the  San 
Lorenzo  Biver  between  the  county  road  leading  to  Soquel 
and  the  Bay  of  Montprey,  and  thence  along  or  near  the 
coast  to  the  boundary  of  said  county,  near  the  southeast 
comer  of  the  Point  New  Tear's  ranch. 

A  majority  of  the  electors  voting  at  the  election  cast  their 
votes  in  favor  of  the  proposed  aid  for  the  construction  of 
such  a  railroad;  and,  on  tne  fourth  day  of  August,  1873,  .the 
Bosa*d  of  Supervisors  of  the  county  entered  into  the  alleged 
contract  witn  the  Santa  Cruz  Bailroad  Company  to  carry  out 
the  wishes  of  the  people  of  the  county  as  expressed  at  the 
election.  In  entering  into  the  contract  the  Board  acted  as 
the  agent  of  the  county.  By  its  general  powers  it  had  no 
contractual  capacity  to  build,  or  aid  in  building,  railroads 
in  the  county.  Whatever  power  it  had  in  that  respect  it 
derived  solely  from  the  statute  of  1870.  That  statute  was 
repealed  in  January,  1874.  While  it  was  an  existing  law  it 
was,  to  say  the  least  of  it,  of  doubtful  constitutionsdity,  for 
a  railroad  company  is  nothing  more  than  a  private  corpora- 
tion, and  it  would  seem  to  be  self-evident  that  the  Legisla- 
ture had  no  power  to  authorize  any  county  in  the  State  to 
raise  money  oy  taxation  for  the  purpose  of  a  private  corpo- 
ration. 

Assuming,  however,  that  it  was  a  constitutional  enact- 
ment, its  repeal  did  not  divest  the  plaintiff  of  any  vested 
rights  which  may  have  been  acquired  under  it  while  it  ex- 
isted as  a  law,  nor  impair  the  obligation  of  any  contract 
which  may  have  been  entered  into  under  its  authority.  If, 
therefore,  the  Board  of  Supervisors,  in  the  exercise  of  the 
power  conferred  by  it,  contracted  with  the  plaintiff  to  carry 
out  the  intention  of  the  county,  courts  are  bound  to  main- 
tain and  enforce  the  contract.  But  it  must  have  been  made 
by  a  proper  exercise  of  the  authority,  for  the  purpose  of  ef- 
fectuating the  object  which  was  intended  by  the  people  and 
authorized  by  the  statute. 

The  authority  of  the  statute  of  1870  is  obvious.  In  the 
langu^e  of  the  statute  there  is  no  ambiguity;  it  is  plain  and 
une(][uivocal;  it  clearly  expresses  the  will  of  the  Leppislature. 
Addition  or  qualification  to  it  by  judicial  construction  is  im- 
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possible,  and  the  intention  of  the  people  of  the  country  as  ex- 
pressed at  the  election  is  equally  manifest.  The  statute  con- 
tains simply  a  delegation  of  power  to  the  Board  of  Supervis- 
ors to  carry  out  the  intention  of  the  people,  by  entering  into 
a  contract  for  assisting,  to  the  extent  of  ^240,000,  parties  who 
would  engage  to  construct  a  railroad  upon  the  route  which 
had  been  voted  on,  and  this  power  was  to  be  exercised  in  the 
mode  and  under  the  conditions  expressed  in  the  statute,  and 
for  the  object  intended  by  the  people  and  authorized  by  the 
statute. 

In  exercising  its  authority  the  Board  was  bound  to  foUow 
strictly  the  statute;  any  contract  which  it  might  make  with 
parties  must  be  for  the  performance  of  that  which*  the  peo- 
ple had  voted  for.  A  contract  for  anvthing  else  would  be 
without  the  authority  of  the  statute,  and  of  no  legal  effect;  for 
parties  who  enter  into  a  contract,  purporting  to  be  made  by 
virtue  of  a  statiite  which  authorizes  it  are  chargeable  with 
notice  of  the  statute;  and  if  the  contract  is  not  according  to 
the  power  conferred,  and  formally  and  dulj  exercised,  and 
for  the  performance  of  what  it  authorizes,  it  is  niuium  pao- 
turn. 

Now,  when  the  Board  of  Supervisors  entered  into  the 
contract  under  consideration,  the  intention  of  the  people  of 
the  county,  as  it  had  been  expressed  at  the  election  which 
was  called  for  the  purpose  of  ascertaining  it,  was  well  known 
to  the  Board  and  the  plaintiff.  That  intention  was  the  pro- 
posal of  the  county  to  any  party  who  might  solicit  its  aid, 
for  the  construction  of  a  railroad  in  the  county.  The  plaint- 
iff, therefore,  knew  the  terms  upon  which,  and  the  object 
for  which,  the  aid  of  the  county  was  obtainable.  Knowing 
these  things,  it  was  necessary  for  it  to  consent  to  the  terms, 
or,  in  other  words,  to  accept  the  proposal  of  the  county,  be- 
fore there  could  be  any  agreement  between  it  and  the  county, 
which  could  be  formulated  into  a  contract  between  them; 
for  an  agreement  originates  in  a  proposal  by  one  party  and 
an  acceptance  of  it  by  another. 

The  proposal  of  the  county  was  not  doubtful,  or  uncertain, 
or  indefinite.  It  was  an  absolute  proposal  to  grant  its  aid  to 
the  extent  proposed,  to  any  railroad  company  who  solicited 
it,  for  the  construction  of  a  railroad  through  the  entire  length 
of  the  county  upon  the  route  described,  and  for  which  the 
people  had  voted.  Such  a  proposal  could  not  be  accepted 
conditionally  or  partially.  It  accepted  at  all,  the  acceptance 
must  be  absolute  and  identical  with  its  terms.  Until  thus 
accepted  there  could  be  no  agreement  capable  of  being 
clothed  in  the  legal  form  of  a  contract.     And  any  contract 
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into  which  the  Board  was  authorized  to  enter  into  should  ex- 
press the  proposal  and  acceptance,  or  the  agreement,  and  the 
promise  made  by  each  of  the  contracting  parties;  for  the 
contract  being  executory,  the  promise  made  by  one  is  the 
consideration  for  the  promise  made  by  the  other.  Ac- 
ceptance of  a  proposal  and  a  direct  promise  to  do  what  may 
be  included  in  the  proposal  are  of  the  essence  of  an  execu- 
tory contract. 

The  construction  of  a  railroad  through  the  entire  length  of 
the  county  upon  the  route  which  had  been  submitted  to  the  . 
people  and  which  they  had  voted  on,  being  the  single  object 
of  any  contract  into  which  the  Boai:d  of  Supervisors  had 
authority  to  enter,  it  was,  therefore,  necessary  for  any  rail- 
road company  who  solicited  the  aid  of  the  county  for  the 
purpose  of  constructing  such  a  road,  to  engage  to  construct 
the  same,  for  that  was  the  consideration  necessary  to  sup- 
port a  promise  by  the  county  to  pay  for,  or  to  aid  in,  its  con- 
struction. If  no  such  promise  was  made  by  the  plaintiff  in 
the  contract  under  consideration,  then  the  promise  made  by 
the  county  to  issue  bonds  to  the  plaintiff  was  not  bindinfl^ 
upon  the  county;  for  a  contract  which  rests  upon  mutual 
promises  must  bind  both  the  parties  to  it,  or  it  binds,  neither. 
Both  the  contracting  parties  must  be  bound  for  the  perform- 
ance of  their  future  acts;  for  though  the  transaction  is  one, 
the  rights  and  duties  arising  out  of  it  are  twofold  and  recip- 
rocal. A  promise  by  the  county  to  issue  bonds  to  a  corpo- 
ration to  aid  it  in  the  construction  of  a  railroad,  which  it  does 
not  undertake  and  agree  to  construct,  is  no  more  binding 
than  the  agreement  of  one  who  undertakes  in  writing  to  con- 
vey land  to  another  who  neither  agrees  to  buy,  nor  pays  any- 
thing for  the  promise.  (Bean  vs.  Burbank,  16  Maine,  458; 
Burnett  vs.  Briscoe,  4  Johns.  335.)  Both  parties  to  a  con- 
tract, resting  on  mutual  promises,  must  be  bound,  or 
neither  is. 

It  is  true  that  an  instrument  in  writing  is  presumptive  evi- 
dence of  a  consideration;  but  where  the  writing  itself  is 
made  in  the  exercise  of  a  power  conferred  by  a  statute,  it 
must  show  on  its  face  that  it  was  made  in  pursuance  of  the 
statute,  and  for  the  performance  of  what  it  authorized;  and 
the  rights  and  duties  of  the  contracting  parties  must  be  fixed 
by  the  terms  of  the  contract.  If  there  is  in  it  nverely  a  prom- 
ise by  one  of  the  parties  to  it  to  pay  money  for,  or  to  aid  in, 
a  work  which  the  statute  authorized  to  be  aided,  or  paid  for, 
and  the  party  to  whom  the  promise  is  made  does  not  by  the 
the  contract  engage  to  do  the  work,  there  is  wanting  the  ele- 
ments of  a  contract,  and  the  presumption  of  a  consideration 
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disappears,  and  the  promise  to  pay  the  money  is  grataitons 
— ^a  promise  upon  which  no  expectations  can  be  based. 

Now,  in  the  alleged  contract  before  us  the  plaintiff  did  not 
engage  to  construct  a  railroad  upon  the  route  which  had  been 
voted  on  by  the  people  of  the  county.  The  writing  simply 
recites  tliat  the  Santa  Cruz  Eailroad  Company  had  organized 
for. the  purpose  of  constructing  and  maintaining  a  railroad 
upon  the  route;  and  that  **  It  proposed  to  construct  on  said 
route — first  the  section  of  said  railroad  between  a  point  at 
or  near  the  Pajaro  depot  and  a  point  to  be  thereafter  located 
by  the  company,  on  the  westerly  side  of  the  San  Lorenzo 
river,  and  within  the  corporate  limits  of  the  town  of  Santa 
Cruz;"  in  consideration  of  which,  and  of  the  agreements 
named  to  be  done  and  performed  by  the  company,  the  County 
of  Santa  Cruz  undertook  and  agreed  to  issue  its  bonds,  etc. 

This  was  a  proposal  on  the  part  of  the  railroad  com})anv  to 
build  only  a  single  section  of  the  road;  and  it  was  equivalent 
to  a  rejection  of  the  proposal  of  the  county  to  construct  the 
entire  road.  It  was  a  counter-proposal  by  the  company 
which  the  Board  of  Supervisors  had  no  authoriiy  to  accept, 
or  to  enter  into  a  contract  concerning.  But  the  contract  into 
which  they  did  enter  was  altogether  upon  that  basis,  for  the 
only  agreement  by  the  railroad  company  expressed  in  the 
contract  is  an  agreement  to  build  a  bridge  ''  over  and  across 
the  San  Lorenzo  river  on  the  line  of  the  railroad  between  the 
county  road  leading  to  Soquel  and  the  bay  of  Monterey,  on 
the  westerly  side  of  the  San  Lorenzo  river;  and  to  lay  the 
the  track  of  a  railroad  from  the  easterly  bank  of  the  San 
Lorenzo  river  to  a  point  on  the  westerly  side  thereof  within 
three  hundred  feet  of  the  bay  of  Monterey,  in  three  months 
after  the  bonds  of  the  county  to  the  amount  of  ninety 
thousand  dollars  shall  have  been  issued  and  delivered.''  In 
no  part-of  the  contract  does  the  company  bind  itself  in  any 
way  to  the  construction  of  a  railroad  upon  the  entire  route. 
It  especially  avoids  making  any  promise,  except  to  lay  the 
track  of  a  single  section  of  the  road. 

It  may  be  that  this  section  was  the  most  important  part  of 
the  road,  and  that  its  construction  was  for  the  best  interests 
of  the  people  of  the  county. 

The  alleged  contract,  indeed,  recites  that  it  appeared  to 
the  Board  of  Supervisors  **  that  the  county  will  be  greatly 
benefited  by  the  construction  of  such  a  railroad,  or  any 
part  thereof; "  but  the  people  did  not  vote  upon  any  part  of 
such  a  road;  and  while  it  may  be  presumed  that  the  county 
would  be  benefited  by  the  construction  of  a  railroad  through 
the  entire  length  of  the  county,  because  *  it  might  serve  to 
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open  up  the  resoarces  of  the  county  to  railroad  communica- 
tion, it  cannot  be  i)resumed  that  such  a  result  would  follow 
from  the  construction  of  a  part  of  the  road  only.  But,  be 
that  as  it  may,  the  people  had  no  opportunity,  because  they 
were  not  ca&ed  upon,  to  express  tneir  wishes  upon  that 
question;  and  we  cannot  undertake  to  determine  now  they 
would  have  decided  it  if  it  had  been  submitted  to  them. 
The  fact  with  which  we  have  to  deal  is  that  they  did  decide 
to  aid  in  the  construction  of  a  railroad  through  the  entire  lengili 
of  the  county  upon  the  route  upon  which  they  voted,  and  it 
was  solely  upon  the  consideration  that  parties  would  under- 
take and  agree  to  constnict  a  railroad  upon  that  route,  that 
they  authorized  the  Board  of  Supervisors  to  contract  with 
sucn  parties  for  the  subsidy  voted,  and  for  the  payment  of 
which  they  consented  to  be  taxed.  In  the  absence  of  an 
agreement  on  the  part  of  the  plaintiff  to  construct  such  a 
road,  in  the  contract  under  consideration,  the  agreement  of 
the  county  to  issue  and  deliver  to  it  tiie  bonds  of  the  couniy 
is  not  enforceable. 

We  are,  therefore,  of  opinion  that  the  plaintiff  is  not  en- 
titled to  a  writ  of  mandate  to  compel  the  defendant  to  issue 
and  deliver  to  the  plaintiff  the  bonds  called  for  by  the  con- 
tract. 

Judgment  and  order  reversed. 

I  concur  in  the  judgment:  Boss,  J. 

I  concur  in  the  judgment  on  the  ground  that  the  Board  of 
Supervisors  had  no  power  to  make  the  contract  entered  into 
witn  plaintiff:  McKinstry,  J. 

Department  No.  1. 


[Filed  December  28,  1880.] 
No.  6229. 

SANTA  CBUZ  BAILBOAD  COMPANY,  Appellant, 

vs. 
THE  COUNTY  OF  SANTA  CBUZ,  Bespondent. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Cruz  County. 

C.  B.  Younger,  for  appellant. 

J,  H.  Logan,  for  respondent. 

By  the  Court: 

Upon  the  authority  of  Santa  Cruz  B.  B.  Co.  vs.  Board  of 
8m>ervi8or8  of  Santa  Cruz  County,  No.  6287,  judgment 
affirmed. 
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Depabthent  No.  1. 


[Filed  December  28,  1880.] 

No.  7141. 

ANN  LIVEKMOKE  and  EDWIN  A.  IJ7ERM0EE, 

Bespondentb, 

vs. 

C.  C.  WEBB  ET  AL.,  ELLEBT  B.  GBEENE  and  J.  O. 

JACKSON,  Trustee,  etc.,  Appellants. 

NoTiCB  OF  Substitution  of  Attobnxt  mat  bx  waiysd  bt  Adtebse  Paxtt. 
The  provision  of  Section  285  of  the  Code  of  Ciyil  Procedure  thai 
notice  of  a  change  of  attorney  must  be  served  on  the  adverse  party,  is 
for  the  protection  of  the  adverse  party,  and  may  be  waive<^  by  him  or 
his  attorney. 

Watveb  of  Objections  to  Noncx  bt  Acobptanox  of  Sebvicx.  Where  a  notice 
of  appeal  was  signed  by  an  attorney  different  from  the  attorney  in  the 
Court  below,  .and  there  was  no  notice  of  substitution  of  attorney,  but 
the  adverse  party  accepted  '*  due  service  "  of  the  notice  of  appeal: 
Held,  that  this  amounted  to  a  waiver  of  an  objection  to  the  notice  that 
it  was  not  signed  by  the  proper  attorney. 

SxKTicE  OF  Notices,  objected  to  as  Insufficient,  should  not  be  Aocefted. 
Where  a  party  objected  to  a  notice  of  appeal  that  it  was  signed  by  an 
attorney  other  than  the  attorney  of  reconl,  but  it  appeared  that  he  had 
accepted  due  service  of  the  notice  of  appeal  so  signed:  Held,  that  to 
enable  the  party  to  insist  upon  his  objection  he  should  have  returned 
the  notice  or  refused  to  acknowledge  service  of  it. 

Fabtition — Judgment  of  Sole  Ownebship  in  one  Pabtt.  In  an  action  of 
partition  there  may  be  a  judgment,  if  the  pleadings  and  findings  war- 
rant it,  that  one  of  the  parties  is  the  sole  owner  of  all  the  property  in- 
volved. 

Amended  Answbb  Takes  the  Place  of  the  Obioinal.  Where  in  an  action 
of  partition  there  was  a  judgment  that  one  party  was  the  sole  owner, 
and  it  was  objected  that  this  was  contradicted  by  an  answer  in  which 
he  claimed  to  be  a  tenant  in  common  with  others:  Held,  that  this  objec- 
tion was  obviated  by  the  fact  that  he  had  afterwards  filed  an  amended 
answer  setting  up  sole  ownership. 

Appeal — P&bsumption  of  Sebvice  and  allowance  of  Amended  Answbb  con- 
tained in  Tbanscbipt.  Where  the  transcript  on  an  appeal  from  a 
judgment  showed  that  an  amended  answer  had  been  filed;  but  it  was 
claimed  that  it  was  filed  without  any  withdrawal  of  the  previouff 
answer,  without  leave  of  the  Court,  and  without  service  on  the  other 
parties :  Held,  that  it  would  be  presumed  in  favor  of  the  regularity  of 
the  proceedings  that  the  amended  answer  was  regularly  served  and 
filed;  and  especially  so  on  an  appeal  on  the  judgment  roll  alone, 
which  is  not  required  to  contain  an  order  allowing  an  amended  answer 
to  be  filed  or  proof  of  it»  service. 

Pabtition — Amended  and  Supplemental  Answbb  aftbb  Intxblooutobt 
Judgment  Bevbbsed.  An  amended  and  supplemental  answer  may 
be  filed  in  a  partition  case  after  an  interlocutory  judgment  has  been 
reversed  and  cause  remanded. 

Appeal  from  the  District  Court  of  the  Sixteenth  Judicial 
District,  Kern  County. 
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•7.  B.  Ibunisejid,  for  appellants  Greene  and  Jackson. 

Stetson  dt  Houghton,  for  C.  C.  Webb. 

F.  T,  Colby  and  V.  A.  Oregg,  for  plaintiflfs. 

MoKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 

The  appeal  is  by  defendants  Greene  and  Jackson  from  a 
indffment  adjudging  and  decreeing  that  defendant,  C.  C. 
Webb,  is  the  sole  owner  in  fee  of  all  the  lands  described  in 
the  complaint,  and  that  neither  the  plaintiffs,  nor  any  of  the 
other  defendants  has  any  estate,  right,  title  or  interest  in  the 
lands,  or  any  portion  of  them. 

Bespondent  asks  that  the  cause  be  stricken  from  our 
calendar,  because,  as  he  claims,  no  appeal  has  properly  been 
taken.  The  judgment  roll  shows  that  Samuel  L.  Cutter,  Es<]^., 
appeared  as  attorney  for  defendants,  Greene  and  Jackson,  in 
the  Court  below.  The  notice  of  appeal  is  subscribed  by 
James  B.  Townsend  Esq.,  as  attorney  for  the  said  defend- 
ants, while  the  record  fails  to  show  any  formal  substitution 
of  Towsend  for  Cutter,  or  any  notice  of  such  substitution. 

When  an  attorney  is  changed,  and  written  notice  thereof  is 
not  served  upon  an  adverse  party,  the  latter  must  (ma^) 
continue  to  recognize  the  former  attorney.  (C.  C..P.,  285.) 
The  requirement  that  notice  be  served  upon  the  adverse 
party  is  for  the  protection  of  such  adverse  party,  and 
may  be  waived  by  nim  or  his  attorney.  Here  the  attorneys 
for  plaintiffs  ac^owledged  ''due  service"  of  the  notice  of 
appeal,  and  the  attorney^  for  defendant  Webb  signed  the  ac- 
ceptance of  service  following:  "We  have  received,  this 
eleventh  day  of  March,  1880,  a  duplicate  of  the  within  notice.'' 
We  construe  thi^  to  be  a  waiver  of  any  objection  to. the 
notice.  If  the  attorneys  for  Webb  intended  to  rely  upon  the 
want  of  notice  of  substitution,  they  should  have  returned  the 
notice  or  refused  to  acknowledge  the  service  of  it.  The  case 
is  different  from  Preacott  vs.  SaUliouae  (53  Cal.  221),  cited  by 
respondent.  We  think  the  motion  to  strike  the  cause  from 
the  calendar  should  be  denied. 

As  stated  by  appellant  in  his  first  point:  ''The  appeal 
being  from  the  iudgment  only,  must  be  determined  upon  the 
judgment  roll  alone,  a  certified  copy  of  which,  with  the  notice 
and  undertaking  on  appeal,  constitute  the  record  herein." 

Section  670  of  the  Code  of  CivU  Procedure  provides: 

"Immediately  after  entering  the  lud^ent,  the  Clerk 
must  attach  together  and  file  the  following  papers,  which 
constitute  the  judgment  roll : 

"1.  In  case  the  complaint  be  not  answered  bv  any  defend- 
ant, the  summons,  with  the  affidavit  or  proof  of  service,  and 
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the  complaint,  with  a  memorandum  indorsed  thereon  that 
the  default  of  the  defendant  in  not  answering  was  entered, 
and  a  copy  of  the  judgment. 

''2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  verdict 
of  the  jury,  or  finding  of  the  Court  or  referee,  all  bills  of 
exceptions  taken  and  med,  and  a  copy  of  any  order  made  on 
demurrer,  or  relating  to  a  change  of  parties,  and  a  copy  of 
the  judgment;  if  there  are  two  or  more  defendants  in  the 
action,  and  any  one  of  them  has  allowed  judgment  to  pass 
against  him  by  default,  the  summons,  with  proof  of  its 
service  upon  such  defendant,  must  also  be  added  to  the  other 
papers  mentioned  in  this  subdivision." 

With  the  section  of  the  Code  before  us  we  shall  proceed 
to  consider  the  points  made  by  counsel  for  appellant. 

1.  Whatever  might  have  been  our  opinion  were  the  matter 
res  Integra,  it  is  settled  in  this  Court  that  a  judgment  Eke 
that  appealed  from  maybe  entered  in  an  action  for  partition. 
{Hajicock  vs.  iopcz,  53  Cal.  362.) 

2.  It  is  urged  that  the  finding  that  defendant  Webb  is  the 
sole  owner  is  a  finding  against  the  record,  and  the  judgment 
based  upon  it  erroneous,  inasmuch  as  the  answer  of  said 
defendant,  filed  December  3,  1877,  admits  that  he  i's  a  tenant 
in  common  with  plaintiffs  and  defendant  Charles  A.  Liver- 
more. 

The  transcript  however  shows  an  amended  answer  (filed 
February  11,  1878),  alleging  the  exclusive  ownership  of 
Webb. 

3.  But  appellant  claims  that  the  answer  of  February  11, 
1878,  is  a  nullity  because  it  contradicts  the  answer  previously 
filed,  and  was  med  without  anv  withdrawal  of  the  previous 
answer,  without  leave  of  the  Court,  and  without  service  on 
the  other  parties. 

The  contradiction  certainly  does  not  make  the  second 
answer  a  nullity.  In  favor  of  the  regularity  of  the  proceed- 
ings in  the  Court  below,  we  must  presume  that  the  second 
answer  was  served  on  the  other  parties  and  filed  with  the 
permission  of  the  Court.  As  suggested  by  appellant,  we 
are  confined  to  the  judgment  roll  and  the  Code  does  not  re- 
quire that  the  order  of  the  Court  granting  leave,  or  proof 
of  service  shall  be  entered  on  the  roll. 

4.  The  same  objections  are  urged  to  the  second  amended 
answer  of  defendant  Webb,  and  to  the  **  supplemental 
answer"  of  the  same  defendant,  filed  February  3,  1879, 
with  the  additional  objection  that  they  were  med  **  after 
trial  had  been  had,  and  findings  and  interlocutory  decree 
filed."    The    last    statement    is  correct.     The  record    (as 
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amended  after  suggestion  of  diminution)  shows,  however, 
that  the  interlocutory  decree  had  been  reversed  hj  the 
Supreme  Court,  and  the  cause  returned  to  the  District 
Court,  before  the  second  amended  or  supplemental  answer 
was  filed. 

Motion  to  strike  from  calendar  denied  and  judgment 
affirmed. 

We  concur:  Ross,  J.,  McKee,  J. 


Department  No.  1. 


[Filed  December  27,  1880.] 

No.  10,560. 

THE  PEOPLE,  Respondent, 

vs. 

GEORGE  W.  CARLTON,  Appellant. 

Gbhonal  Law — Hoxioidb— Dkolabatiomb  bt  Dbgbasbd  when  not  pabt  of 
Bjbs  Gbstjs.  Where  on  a  trial  for  homicide,  in  which  defendant  claimed 
to  have  acted  in  self-defense,  the  prosecution  called  the  wife  of 
deceased  as  a  witness;  and  she  was  allowed  to  testify  against  objection, 
to  a  conversation  shortly  before  the  killing,,  between  herself,  deceased 
and  a  third  person,  in  which  deceased  in  referring  to  abusive  language 
applied  to  him  by  defendant,  said  that  he  intended  to  give  defendant 
a  chance  to  prove  it  in  the  Courts:  Heid,  that  the  declarations  of 
deceased  were  not,  under  the  circumstances,  a  part  of  the  res  gestce, 
any  more  than  the  declarations  of  the  other  participants  in  th^  con- 
versation; and  that  the  admission  of  the  testimony,  being  calculated 
to  injure  defendant,  was  error. 

Hoiiion>B — Pbbvioub  DbcijAbations  of  Dbcsasxd  of  PEAcsABiiS  Intbntionb. 
If,  on  a  trial  for  homicide,  threats  by  the  deceased  are  introduced  on 
the  part  of  the  defendant,  the  prosecution  may  rebut  the  evidence  of 
them;  but  the  prosecution  cannot  in  the  ^rst  instance  introduce  dec- 
larations of  deceased  to  the  effect  that  he  did  not  intend  to  assault 
defendant. 

Appeal  from  the  Superior  Court  of  San  Benito  County. 

JV.  C.  Briggs,  B,  B.  McCroskey  and  MoorCy  Laine  &  John- 
wm,  for  appellant. 

A.  Z/.  Hart,  Attorney-General,  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  indicted  for  manslaughter  and  was  con- 
victed of  that  crime.  Several  errors  are  assigned  by  him  on 
thi^  appeal,  but  it  will  not  be  necessary  for  us  to  consider 
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but  one.  The  fact  that  defendant  killed  the  deceased  is  not 
disputed,  but  it  is  claimed  on  his  behalf  that  in  so  doing  he 
acted  in  self-defense.      On  the  trial  it  had  been  shown  m 

Eroof  that  on  the  morning  of  the  day  of  the  homicide  there 
ad  appeared  in  a  newspaper  published  by  the  defendant,  an 
article  extremely  abusive  of  tne  deceased,  and  as  tendii^  to 
show  that  the  deceased  was  not  the  aggressor  in  the  a&ay 
culminating  in  his  death,  the  wife  of  the  deceased  was  per- 
mitted to  testify,  against  the  objections  of  the  defendant, 
that  her  husband  breakfasted  at  home  on  the  morning  of  the 
day  of  the  hbmicide,  and  that  the  following  conversation 
ihen  and  there  occurred,  to  wit:  Mr.  Poole,  the  gentleman 
that  was  boarding  there,  came  and  told  him  (deceased)  of 
the  article — told  him  that  Mr.  Carlton  had  published  an 
article  calling  him  a  horse  thief,  and  I  merely  remarked  to 
my  husband  that  it  was  nothing — it  was  ab>out  the  horse 
that  was  sold  awhile  ago;  for  him  to  publish  the  right 
statement — for  him  to  take  no  notice  of  Mr.  Carlton's 
remarks. 

He  said,  no;  I  will  give  him  a  chance  to  prove  it  in  the 
Courts.  He  went  and  spoke  to  Mr.  Poole,  and  after, 
breakfast  started  out.  I  said  to  my  husband  I  would  not 
have  anvthing  to  do  with  it.  He  said,  no;  I  want  to  give 
Mr.  Carlton  a  chance  to  prove  it,  and  after  he  started  out  of 
the  door — he  had  his  pistol  in  one  pocket — he  said,  I  have  a 

food  mind  to  leave  'this  in  the  house,  but  I  said  not  loaded; 
don't  want  to  stay  in  the  house  wiiii  a  loaded  pistol;  and 
he  put  it  in  his  pocket  and  came  back  and  got  his  hat  and 
cigars  and  went  out."  The  questions  by  which  this  testimony 
was*  elicited  were  objected  to  bv  the  defendant  on  the  ground 
that  they  were  immaterial,  irrelevant  and  inadmissible  under 
the  issues.  The  objections  were  overruled  and  an  exception 
taken. 

It  is  claimed  on  the  part  of  the  people  that  the  declara- 
tions testified  to  by  the  witness  constituted  a  part  of  the  r& 
gestoe  and  was  therefore  admissible.  People  vs.  Arnold,  15 
Cal.  476,  is  relied  upon  in  support  of  the  position.  In  that 
case  it  was  held  that  where  a  rencounter  occurs  between  two 
persons,  one  of  whom  is  killed,  and  the  circumstances  are 
equivocal  as  to  which  one  of  the  two  commenced  the  affiray, 
the  fact  that  one  of  the  parties  had  previously  procured  a 
weapon  for  the  piirpose  of  using  it  against  the  other — al- 
though the  fact  is  not  communicated  to  the  latter — ^is  a 
circumstance  tending  to  sliow  that  the  purpose  was  fol- 
filled;  and  that  the  declaration  made  by  the  pa^y  procuring 
the  weapon  as  to  what  he  meant  to  do  with  it,  was  a  part  of 
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the  res  gestce,  and  illustrative  of  the  transaction.  That  is 
to  say,  illustrative  of  the  act  of  procuring  the  pistol.  "It 
shows,  in  other  words,"  said  the  Court,  "the  purpose  f6r 
which  the  weapon  was  procured;"  and  being  a  part  of  that 
transaction,  it  was,  with  the  act  it  tended  to  illustrate,  ad- 
missible for  the  purpose  of  showing,  as  far  as  might  be,  who 
was  in  fact  the  first  assailant. 

But  in  the  Arnold  case  if  it  had  not  been  proven  that  the 
deceased  in  fact  borrowed  the  pistol,  his  hostile  declarations 
would  not  have  been  admissible  as  a  part  of  the  res  gestce; 
for  there  would  have  been  no  act  shown  with  which  it  was 
connected,  callii^  for  or  admitting  of  explantion.  (1  Whar- 
ton on  Law  of  Ev.,  Sec.  266;  People  vs.  Carklmff,  24  Cal. 
640;  Commonwealth  vs.  Hanoood,  4  Gray,  40.)  Nevertheless 
the  threat  would  have  been  admissive  as  an  independent 
circumstance,  to  be  considered  by  the  jury  in  connection 
with  the  other  facts  and  circumstances  of  the  case,  in 
determining  the  question  which  of  the  parties  did  in 
fact  commence  the  affray.  The  same  doctrine  in  respect 
to  threats  not  communicated  is  adopted  in  People  vs. 
ScogginSy  37  Cal.  676^  and  in  People  vs.  AlvUre,  January 
session,  1880. 

Where  such  threats  are  introduced  on  the  part  of  the  de- 
fendant, the  prosecution  is  of  course  entitlea  to  rebut  the 
evidence  of  tnem;  but  it  does  not  foUow  that  it  can  in  the 
first  instance  introduce  declarations  of  the  deceased  to  the 
effect  that  he  did  not  intend  to  assault  the  defendant  or 
otherwise  commit  a  breach  of  the  peace.  (1  Greenleaf  on 
Ev.,  Sec.  156;  People  vs.  Carkhuffy  supra.) 

In  the  case  before  us  the  decla^tions  of  the  deceased  were 
to  the  effect  that  he  intended  to  give  the  defendant  an  oppor- 
tuniiy  to  prove  his  charges  in  Court.  The  testimony  oi  the 
witness  admitted  in  evidence  consisted  not  only  of  these 
declarations  of  the  deceased,  but  of  declarations  of  Poole 
and  the  witness  as  well.  This  testimony  was  not  a  part  of 
the  res  aestce,  and  was  not  admissible  under  the  authorities 
to  whicn  reference  has  been  made,  nor  upon  any  theory  or 
principle  of  the  law  with  which  we  are  acquainted.  From  it 
injury  might  readily  have  resulted  to  the  defendant,  for  it 
might  have  been  and  probably  was  argued  therefrom  that 
deceased  intended  to  resort  to  the  Courts  rather  than  to 
force  for  redress,  and  therefore  did  not  commence  the  ren- 
counter in  which  he  lost  his  life. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:    MoKinstry,  J.,  Thornton,  J. 
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In  Bank. 


[Filed  December  28,  1880.] 

No.  6497, 

THE  PEOPLE  EX  rel.  T.  N.  LONG,  Treasurer  of  Lasses 

County,  Eespondent, 

vs. 

A.  TOWNSEKD,  Treasurer  of  Tehama  County,  Appellant. 

Act  of  1874  fob  Taxing  Miobatobt  Hebds  of  Live  Stock  Unconstitc- 
TioNAL.  The  Act  of  March  16,  1874,  to  regulate  the  assessment  of 
migratory  herds  of  live  stock  and  distribute  the  taxes  derived  there> 
from,  is  unconstitutional. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Tehama  County. 

J.  S»  Belcher  and  Jerome  Banks,  for  appellant. 

J.  W.  Hendrick  and  J,  S.  Chapman,  for  respondent. 

McKinstry,  J.,  delivered  the  opinion  of  the  Court: 

The  questions  presented  on  this  appeal  involve  the  validity 
of  the  Act  entitled  ''An  Act  to  regulate  the  assessment  of 
mipratory  herds  or  bands  of  live  stock,  and  to  provide  for  an 
equitable  distribution  of  the  taxes  derived  therefrom.'* 
(Stats.  1873-4,  p.  376.) 

The  first  Section  of  the  Act  requires  that  whenever  a 
County  Assessor  assesses  any  live  stock,  ''  he  must  demand  of 
the  person  who  gives  him  a  list  thereof,  a  statement  under 
oath,  showing  "  whether  such  stock,  or  any  portion  thereof, 
'^wiil,  during  the  year,''  be  moved  to  another  county  for 
pasturage,  and,  if  so,  the  name  of  the  county;  also,  the 
number,  kind,  and  value  of  the  stock,  ^'provided,  that  should 
such  person,  at  the  time  of  the  assessment,  not  have  dder- 
mined  to  remove  such  stock,"  it  shall  be  lawful  subsequently  to 
make  the  return  by  mail. 

The  second  section  provides  that,  within  ten  days  after 
making  an  assessment,  it  shall  be  the  duty  of  the  County 
Assessor  to  transmit  by  mail  to  the  Treasurer  of  the  counfy 
"  to  which  such  stock  is  to  he  taken''  a  copy  of  a  statement, 
showing  the  number  and  kind  of  stock  ^^tobe  removed  "  to 
such  county,  and  its  assessed  value. 

The  fifth  section  is  to  the  effect  that,  on  the  first  Monday 
of  February  in  each  year,  the  Treasurer  of  each  county  to 
which  a  list  has  been  sent  must  make  out  a  demand  a^inst 
the  county  from  which  the  list  has  been  transmitted;  the 
Treasurer  of  which  must  pay  over  to  the  Treasurer  making 
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the  demand  all  moneys  received  by  him  for  the  use  of  the 
county  from  which  the  demand  comes  (being  one-half  of  all 
the  taxes  received  for  county  purposes  as  taxes  upon  the 
property  listed.  Section  4).  We  are  not  called  on  in  this 
case  to  determine  whether  the  benefits  of  taxes  upon  per- 
sonal property  might,  by  Legislative  enactment,  be  dis- 
tributed between  two  counties,  each  of  which  has  afforded 
local  governmental  protection  during  a  part  of  the  year. 

It  is  manifest,  from  a  reading  of  the  statute,  that  the  pay- 
ment by  the  county  where  the  tax  has  been  collected  to  the 
county  making  the  demand  does  in  no  degree  depend  upon 
the  fact  that  the  property,  or  the  owner  thereof,  has  even 
been  within  the  county  which  claims  half  the  tax*  The  plan 
provided  by  the  Act.  is  a  plan  by  which  the  officers  of  one 
county  are  compelled  to  collect  taxes  for  the  benefit  of  an- 
other county.  If  the  county  for  whose  benefit  the  tax  is  col- 
lected could  not  be  authorized  to  collect  the  tax  directly  and 
by  its  own  officers,  the  statute  must  be  held  to  be  void. 

The  Act  attaches  no  consequence  to  a  failure  to  furnish 
the  list  mentioned  in  the  first  section.  In  the  case  before 
us,  can  Lassen  County  collect  a  tax  out  of  property,  or  from 
the  owner  of  property,  merely  because  tne  owner  at  one 
time  declared  that  ne  entertained  a  design,  never  consumated, 
of  removing  the  property  to  Lassen  ?  On  the  receipt  of  a 
list,  sent  within  ten  days  after  the  assessment,  the  county  to 
which  the  list  is  sent — supposing  the  law  valid — becomes 
entitled  to  one-half  of  the  tax  paid  by  the  property  listed. 

Mr.  Justice  Coolev,  in  his  work  on  Constitutional  Limita- 
tions, remarks:  ''Assessments  upon  real  estate  not  lying 
within  the  taxing  districts  would  De  void,  and  assessments 
for  personal  property  made  against  persons  not  residing  in 
the  district  would  also  be  voia,  unless  made  with  reference 
to  the  actual  presence  of  the  property  in  such  district." 
(Con.  Lim.  500.)  Both  the  former  and  present  constitutions 
contain  provisions  requiring  that  taxation  shall  be  equal  and 
uniform.  But  to  render  taxation  uniform,  it  is  essential  that 
each  taxing  district  should  confine  itself  to  the  objects  of  tax- 
ation within  its  limits.  Otherwise  there  may  be  duplicate 
taxation,  and  consequent  inequality.  (Id.  499.)  This,  of 
course,  is  to  be  taken  with  the  understanding  that  the  sUuls 
of  personal  property  may  be  the  domicile  of  tne  owner. 

*  *  In  Wells  vs.  City  of  Weston^  the  Supreme  Court  of  Mis- 
souri deny  the  right  of  the  Legislature  to  subject  property 
located  in  one  taxing  district  to  taxation  in  another  upon  the 
express  ground  that  it  is  in  substance  the  arbitrary  taxation  of 
the  property  of  one  class  of  citizens  for  the  benefit  of  another 
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class.  The  case  was  one  where  the  Le^latnre  sought  to  sub- 
ject real  estate  lying  outside  the  limits  of  a  city  to  taxation 
for  city  purposes,  on  the  theory  that  it  received  some  benefit 
from  the  city  government,  and  ought  to  contribute  to  its  sup- 
port." (Con.  Lim.  500.)  It  will  be  observed  that  even  this 
pretext  cannot  be  resorted  to  for  the  purpose  of  upholding 
the  statute  on  which  plaintiff  relies.  In  fVeSs  vs.  Ciiy  of 
Weston,  above  referred  to,  the  Supreme  Court  of  Missouri 
said:  "As  the  very  purpose  of  instituting  government  is 
the  protection  of  the  citizen  in  his  person  and  property, 
power  to  violate  these  rights  would  seem  to  be  quite  beyond 
the  lawful  authority  of  any  government;  and  certainly  the 
Legislative  department  of  this  government  cannot  arbitrarily 
take  the  property  of  one  citizen  and  give  it  to  another,  and  of 
course  cannot  authorize  others  to  do  so.  *  *  *  Our 
American  governments  are  expressly  prohibited  from  taking 
private  property,  even  for  public  use,  without  compensa- 
tion to  the  owner."  (22  Mo.  388;  see,  also,  15  B.  Monroe, 
491;  3  Bush.  271;  8  Iowa,  82.) 

The  former  Constitution  required  that  the  Legislature 
should  establish  a  system  of  county  and  town  governments, 
as  nearly  uniform  as  practicable.  (Art.  XI,  Sec.  4.)  In 
JEx  paiie  Wall,  48  Cal.  279,  it  was  held  that  the  words 
**  system  of  town  governments  "  used  in  the  Constitution,  were 
used  with  reference  to  town  organizations  in  their  general 
features  like  those  of  other  States  where  town  governments 
had  been  established,  when  the'  Constitution  was  adopted. 
The  county  governments  in  this  State  have  had  conferred 
upon  them  bylaw  the  sovereign  power  of  taxation — ^but  only 
for  county  purposes.  From  the  very  nature  of  the  counly 
governments,  and  the  purposes  for  which  the  power  of  taxa- 
tion is  conferred  upon  tnem,  the  grant  is  limited  in  such 
manner  as  that  it  cannot  be  employed  in  levying  taxes  upon 
property  without  thQ  .territory  of  the  county,  when  the 
owner  is  not  within  the  jurisdiction.  The  auties  of  the 
county  government  and  of  the  citizen  subject  to  it  are 
reciprocal.  The  one  furnishes  protection  with  respect  to 
such  matters  as  are  under  its  control,  the  other  pays  his 
just  tax  for  the  support  of  the  local  government  which 
furnishes  him,  or  his  property,  the  protection.  The  county 
government  has  no  power,  and  the  Legislature  cannot  confer 
upon  it  any  power  to  levy  or  collect  a  tax  upon  persons  or 
property  to  whom,  or  which,  it  extends  none  of  tne  benefits 
to  aispense  which  it  is  organized. 

The  "Act  to  regulate  the  assessment  of  migratory  herds,  ** 
etc.,  is  violative  of  the  Constitution  of  1849,  and  void: 
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1.  It  conflicts  with  the  provision,  **  Taxation  shall  be  equal 
and  uniform  throughout  the  State.  All  property  in  this  State 
dhall  be  taxed  in  proportion  to  its  value,  to  be  ascertained  as 
directed  by  law,  but  Assessors  and  Collectors  of  town, 
county  arid  State  taxes  shall  be  elected,"  etc.  (Article  XI, 
Section  13.)  This  provision,  as  applied  to  counties,  includes 
the  manifest  intention  that  the  several  counties  shall  receive 
the  benefits  of  direct  taxation,  for  county  purposes,  from  all 
property  by  them  taxed,  proportionably  to  the  value.  If 
the  JLegislature  may  deprive  the  county  of  part  of  the  tax 
derived  from  a  particular  class  of  property,  it  may  dispose 
externally  of  the  whole  of  such  tax.  Thus,  practically,  the 
particular  class  of  property  pays  no  tax  to  the  county  govern- 
ment, which  extends  to  it  the  benefits  of  such  government. 
This  is  clearly  violative  of  the  principles  of  equality,  and 
uniformity,  which  —  as  repeatedly  held  by  the  Supreme 
Court  of  this  State — required  that  the  law  shall  provide  for 
the  taxation  of  all  properiy. 

2.  The  Act  is  in  derogation  of  the  clause  in  Section  8  of 
Article  I:  "  Nor  shall  private  property  be  taken  for  public 
use  without  just  compensation.  ( Wells  vs.  City  of  Weston, 
supra.) 

3.  The  Act  conflicts  with  Section  11  of  Article  I:  "All 
laws  of  a  general  nature  shall  have  a  uniform  operation." 

4.  By  the  Act  referred  to,  the  county  in  which  certain 
property  is  subject  to  taxation — ^and  which  alone  extends  its 
benefits  to  the  property,  or  its  owner — ^is  permitted  to  apply 
to  its  own  governmental  purposes  but  one-half  of  the  tax-col- 
lected from  such  properiy.  Theoretically,  too,  no  more  money 
is  collected  by  taxation  iot  county  purposes  than  is  necessary 
to  carry  such  purposes  into  effect.  It  follows  that  the  rate 
of  taxation  must  be  higher,  and  all  other  property  must  pay 
l^ore  for  county  purposes,  when  any  portion,  or  the  whole, 
of  the  amount  collected  as  a  tax  upon  particular  property  is 
transmitted  to  another  county,  from  these,  and  other  like 
considerations,  it  is  made  manifest  that  the  law  is  destruc- 
tive of  the  symmetry  of  any  plan  of  county  governments,  and 
preventive  of  the  ends  for  which  county  governments  are 
established.  The  Act  is  in  disregard  of  the  mandate  of  the 
Constitution.  ''  The  Legislature  shall  establish  a  system  of 
county  and  town  govemmente  which  shsJl  be  as  nearly 
uniform  as  practicable."     (Art.  XI,  Sec.  4.) 

Judgment  reversed. 

We  concur:  Thornton,  J.,  Sharpstein,  J.,  Boss,  J., 
Myrick,  J.,  Morrison,  C.  J. 
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Department  No.  2. 


[Filed  December  29,  1880.] 
No.  6760. 

JAMES  M.  WITHEES,  Kespondent, 

vs. 

DAVID  S.  LITTLE,  Executor,  etc.,  of  Melton  Little, 

DECEASED  ET  AL.      DAVID  JACKS,   APPELLANT. 

Change  op  Attorney — Waiveb  of  Sebvicb  of  Notice  of  Substttutioh  ft 
Acceptance  of  Papeks  fbom  New  Attobnby.  Where  a  notice  of 
appeal' was  signed  by  an  attorney  different  from  the  attorney  in  the 
Court  below,  and  there  was  a  substitution  on  file  which  had  never 
been  served  on  the  adverse  party,  but  it  appeared  that  the  latter  had 
accepted  service  of  the  notice  of  appeal  without  objection:  Held,  that 
by  acknowledging  service  of  the  notice  of  appeal  without  exception, 
objection  for  want  of  notice  of  substitution  was  waived. 

PxiOB  Unbecobded  Mobtoaoe  fob  Value  supebiob  to  -  Bbcobdkd  Mobt- 
GAOE  not  apfeabino  TO  BE  FOB  Valub.  On  an  appeal  where  it 
appeared  that  the  first  of  two  mortgages  was  for  money  loaned,  but 
not  recorded  until  after  the  second,  and  it  did  not  appear  that  the  sec> 
ond  was  for  money  loaned  or  advanced :  Held,  that  alth6ugh  the  second 
mortgagee  may  have  been  a  purchaser  without  notice,  he  was  not  a 
purchaser  for  value,  and  that  as  a  mere  volunteer  his  conscience  was 
as  much  bound  by  the  prior  equity  of  the  first  mortgagee  as  were  his 
mortgagors. 

Appeal  from  the  District  Court  of  the  Twentieth  Jadicial 
District,  Monterey  County. 

Houghton  &  Reynolds,  for  ^pellant. 

JF.  F.  Geil  and  W.  M.  B.  Parker,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
The  plaintiff  instituted  this  action  for  the  foreclosure  of  a 
mortgage  alleged  to  have  been  executed  to  him  by  Milton 
Little,  and  Mary,  his  wife.  The  complaint  is  in  the  usual 
form.  The  mortgagors  abovementioned  and  David  Jacks 
were  made  defendants.  The  mortgage  to  plaintiff  was  exe- 
cuted on  the  eleventh  day  of  December,  1875,  to  secure  a 
promissory  note  bearing  date  and  executed  on  that  day,  due 
twelve  months  after  date,  and  payable  to  the  plaintiff  or 
order.  This  mortgage  is  alleged  to  have  been  recorded  in 
the  proper  office  on  the  sixteenth  day  of  December,  1876. 
Little  and  wife  suffered  default. 

Jacks  filed  an  answer  and  cross-complaint,  in  which  he 
avers  that  on  the  twenty-first  day  of  July,  1874,  the  defend- 
ants, Little  and  wife,  were  indebted  to  him  in  the  sum  of 
$5,000;  that  on  that  day  they  executed  to  him  their  promis- 
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sory  note,  due  twelve  months  after  date,  for  the  sum  above 
mentioned,  with  interest,  etc.;  that  on  the  same, day,  to 
secure  the  payment  of  this  note,  they  executed  to  him  a 
mortgage,  in  which  was  embraced,  together  with  other 
parcels  of  land,  the  lots  included  in  plaintiff's  mortgage. 
All  of  the  land  referred  to  is  situate  in  the  county  of  Monte- 
rey. It  is  further  stated  in*  this  pleading  that  tne  mortgage 
to  Jacks  was  recorded  on  the  second  day  of  June,  1876,  and 
that  on  or  about  the  eleventh  day  of  December,  1875,  and 
before  the  execution  of  the  mortgage  to  plaintiff,  the  defend- 
ant, Milton  Little,  informed  plaintiff  that  he  and  his  wife 
had  executed  to  Jacks  the  mortgage  above  mentioned  to. 
secure  the  payment  of  the  note  for  $5,000  above  referred  to; 
that  it  (the  mortgage)  was  then  in  existence,  and  prior  to 
the  mortgage  to  pamtiff ;  and  that  plaintiff  took  his  mortgage 
with  full  knowledge  of  the  execution  and  existence  of  Jacks* 
mortgage.  Jacks  prayed  for  a  judgment  for  the  amount  due 
on  his  note  against  Little  and  wife,  for  a  foreclosure  of  his 
mortgage,  and  that  the  mortgage  of  plaintiff  be  declared  to 
be  subsequent  to  his  mortgage.  No  answer  was  filed  to  this 
cross-complaint. 

The  cause  came  on  for  trial,  and  the  Court  found,  among 
other  facts  not  necessary  to  be  here  further  referred  to,  that 

Jlaintiff 's  mortgage,  though  executed  after  the  mortgage  to 
acks,  was  first  recorded;  that  the  plaintiff  had  no  notice  of 
the  mortgage  to  Jacks  at  the  time  of  the  execution  of  his 
mortgage,  and  not  until  the  second  day  of  June,  1876,  on 
which  day  it  (the  Jacks  mortgage)  was  recorded. 
,  The  decree  of  the  Court  postponed  the  Jacks  mortgage  to 
.that  of  plaintiff.  From  this  decree  Jacks  prosecuted  an 
appeal. 

The  respondent.  Withers,  excepts  to  the  transcript,  and 
objects  to  the  appellant  being  heard  in  this  Court,  on  the 
ground  that  the  notice  of  appeal  is  not  signed  by  the  attorney 
of  record  of  the  appellant. 

The  notice  of  appeal  was  signed  by  Houghton  and  Bey- 
nolds  as  attorneys  for  defendant  Jacks,  and  bears  date  the 
twenty-first  of  July,  1879.  On  the  nineteenth  of  the  same 
'  month,  a  paper  signed  by  the  then  attorney  of  record,  Wm. 
H.  Webb,  was  filed  in  the  Court  below  in  this  cause,  in 
which  it  is  stated  that  at  the  request  of  the  defendant  *Sn 
mid  cause,"^  David  Jacks,  he  (Webb)  substitutes  Houghton 
and  Reynolds  as  attorneys  therein  for  said  defendant,  David 
Jacks,  to  which  statement  Jacks  appends  his  consent  in  writ- 
ing. It  further  appears  from  the  transcript  that  the  above 
notice  of  appeal  was,  on  the  thirty-first  day  of  July,  1879, 
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served  on  the  attorneys  of  plaintiff,  who  acknowledged  the 
service  as  follows:  **Eeceived  a  true  copy  of  the  within 
notice,  this  the  twenty-first  day  of  July,  1879." 

It  is  urged  that  the  substitution  was  not  made  for  the 
reason  that  no  notice  of  it  was  served  on  the  attorney  for 
plaintiff. 

The  matter  of  change  and  substitution  of  attorney  is  in 
this  State  regulated  by  the  Code  of  Civil  Procedure  (C.  C.  P., 
Sees.  284,  285).  The  change  is  made  by  complying  witJi  the 
provisions  of  Section  284.  This  was  done  in  the  case  before 
us,  by  consent  of  client  and  attorney  filed  with  the  Clerk. 
The  change  was  then  complete.  It  is  further  required  by 
Section  285  that  ''written  notice  of  the  change  and  of  the 
substitution  of  a  new  attorney"  must  be  given  to  the  adverse 
parhr,  and  that  until  such  notice  is  given  he  must  recognize 
the  former  attorney. 

This  provision  as  to  notice  was  made  for  the  benefit  of  the 
respondent,  and  in  our  opinion  when  the  notice  was  given, 
the  plaintiff's  attorneys,  if  they  did  not  intend  to  recognize 
Houghton  and  Beynolds  as  attorneys  for  Jacks,  should  have 
refused  to  acknowledge  service,  tij  acknowledging  service 
in  the  manner  above  stated,  they  waived  the  ri^t  to  object 
that  the  appeal  should  not  be  heard  when  me  case  was 
brought  on  in  this  Court. 

For  these  reasons  we  think  that  the  appeal  is  here  as  to 
the  plaintiff,  and  should  be  heard. 

The  only  point  presented  for  decision  is  whether  the  facts 
found  support  the  judgment.  ^ 

It  is  found  as  above  stated  that  the  mortgage  to  Jacks  was . 
prior  in  date,  but  was  not  recorded  untu  several  months 
after  the  morigage  to  the  plaintiff  had  been  recorded,  and 
that  at  the  time  that  the  mortgage  to  the  plaintiff  was  exe- 
cuted he  had  no  notice  of  the  prior  mortgage  to  Jacks,  and 
never  had  notice  of  it  until  it  was  recorded.  It  is  not  found 
that  the  plaintiff  paid  or  advanced  any  money  when  he  took 
his  mortgage,  and  unless  this  was  done  he  was  no  more  than 
a  volunteer,  and  the  security  executed  to  him  could  not  out- 
rank the  prior  security  made  to  Jacks.  Although  the  plaintiff 
was  a  purchaser  without  notice,  he  was  not  a  purchaser  for 
.  value,  and  his  conscience  was  as  much  bouna  by  the  prior 
equity  of  the  defendant  Jacks  as  were  the  consciences  of  his 
mortgagors.  In  fact  he  occupied  no  better  position  than  his 
mortgagors. 

It  is  argued  on  behalf  of  the  plaintiff  that  it  is  admitted 
by  the  pleadings  that  the  plaintiff  was  a  purchaser  for  value. 
On  a  careful  examination  of  the  pleadings,  we  find  no  such 
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admission.  It  cannot  be  maintained  that  the  defendant 
made  any  such  admission  in  his  answer  by  a  failure  to  deny 
it,  for  the  reason  that  there  is  no  averment  to  that  effect  in 
the  complaint. 

In  considering  this  cause  we  have  regarded  the  appeal  as 
to  the  administrator  of  Milton  Little  and  Mar^  Little,  his 
wife,  not  properly  taken,  and  in  accordance  with  the  fore- 
going views,  the  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  the  Court  below  to  enter  a  judg- 
ment giving  priority  to  the  mortgage  of  the  defendant  Jacks, 
as  to  such  portion  of  the  amount  due  on  it  as  shall  not  have 
been  satisfied  by  a  sale  of  that  portion  of  the  property  em- 
braced in  the  mortgage  to  J^ckb,  which  is  not  included  in 
the  mortgage  to  plaintiff. 

We  concur:    Myrick,  J.,  Sbarpstein,  J. 


Depabtment  No.  1. 


[Filed  December  29,  1880.] 

No.  7416. 

G.  W.  CXJMMINGS,  Eespondent, 

vs. 

P.  PETlEES,  Appellant. 

EiONXMT  Domain — ^Ditgh  to  Supply  Wateb  pob  Minino,  AoBicniiTUBAL, 
Manxtfactttbino  Ain>  Domestic  Pubposss.  A  condemnation  of  land' 
for  the  pmposes  of  a  ditch  to  supply  water  for  mining,  agricnltnral, 
manufacturing  and  domestic  purposes,  where  it  appears  that  mining 
and  agricultural  lands  along  the  line  cannot  be  devdoped  and  worked 
adyantageously  without  it,  and  that  it  is  intended  to  supply  the  same, 
is  within  the  statute  concerning  eminent  domain  (Code  of  Giyil  Pro- 
cedure, Section  1238)  and  the  provision  of  the  Oonstitution  (Art.  XIV, 
Sec.  1)  declaring  what  uses  of  water  are  public  uses. 

Eminbnt  Domain — Jttdoment  of  Condemnation  Bkyebsed  fob  Want  of 
FiNDiNQ  ON  ONE  OF  THE  IssuEs.  In  a  proceeding  to  condemn  land  for 
a  ditch  to  supply  water  for  mining,  agricultuial,  manufacturing  and 
domestic  purposes,  where  the  answer,  among  other  defenses,  set  up 
that  the  plaintiff  owns  mining  grounds  near  the  terminus  of  the  ditch 
and  intended  to  use  the  water  for  his  own  ground  and  none  other; 
and  special  issues  having  been  submitted  to  the  jury,  there  was  no  refer- 
ence or  finding  as  to  the  question  thus  presented:  Held,  that  defend- 
ant was  entitled  to  a  finding  upon  this  issue  and  that  in  default  thereof 
a  judgment  condemning  his  land  should  be  reversed. 

Appeal  from  the  Superior  Oonrt  of  Butte  County. 

Oray  dt  Grole,  for  appellant. 
Beardan  dk  Freer,  for  respondent. 
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MoBBlBON,  C.  J.,  delivered  the  opinion  of  the  Conrt: 

This  was  a  proceeding  in  the  Superior  Court  of  Butte 
county  to  condemn  a  strip  of  defendant's  land,  thirty  feet  in 
width,  for  a  ditch  or  canal,  designed  to  conduct  water  for  min- 
ing, irrigation,  manufacturing,  and  household  and  domestic 
purposes.  There  was  a  demurrer  to  thQ  complaint,  which 
was  oyerruled.  The  defendant  thereupon  filea  an  answer, 
in  which  he  denied  all  the  material  allegations  of  the  com- 
plaint, and  special  issues  involving  some  of  the  questions  in 
controversy  were  submitted  to  a  jury. 

The  following  were  the  questions  submitted  to  and  passed 
upon  by  the  juiy. 

"  Q.  Is  the  proposed  ditch  intended  for  the  purpose  of 
supplying  water  for  either  of  the  following  uses,  namely: 
Mining,  agriculture,  manufacturing  or  domestic?  If  so, 
name  the  use  or  uses. 

'*A.  Yes,  the  following,  namely:  Mining,  agricultural, 
manufacturing  and  domestic. 

*'  Q.  Is  it  one  of  the  purposes  of  said  ditch  to  supply 
water  for  sale,  rental  or  distribution  ? 

"  A.     Tes. 

'*  Q.  Is  the  land  sought  to  be  condemned  or  any  part  of 
it  necessary  for  the  said  ditch;  and  if  less  than  a  stnp  thirty 
feet  wide  be  sufficient,  state  how  much  is  necessary? 

*'  A.  Tes;  it  is  necessary  for  said  ditch,  and  thirty  feet  of 
land  is  necessary. 

"  Q.  What  was  the  value  of  the  land  to  be  taken  at  the  time 
of  the  issuance  of  the  summons  in  the  action,  viz.,  on  the 
tenth  day  of  April,  1880  ? 

"A.     $23.43i. 

'*  Q.  What  damage  (if  any)  will  the  balance  of  the  tract 
sustain  by  reason  of  its  severance  from  the  part  sought  to  bo 
condemned  and  the  construction  of  the  ditcn  ? 

"  A.     Damages  $175. 

"Q.  What  is  the  value  of  the  benefits  that  will  accrue 
to  the  portion  of  the  land  not  sought  to  be  condemned,  from 
the  proposed  ditch,  if  any  ? 

"A.    None. 

'*Q.  Is  the  plaintiff  the  owner  of  the  water  right  and 
privilege  named  in  the  complaint  ? 

"A.    Yes. 

"  Q.     Is  he  now  engaged  in  the  construction  of  the  ditch 
.  described  in  the  complaint,  and  was  he  so  engaged  at  the 
commencement  of  this  action  ? 

**A.     Yes. 
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"  Q.    Is  the  plaintiff  in  charge  of  the  proposed  diich  ? 

"A.    Yes." 

From  the  above  findings  of  the  jury  the  Court  drew  the 
foUowingconclusions  of  law: 

"1.  That  the  water  a{)propriation  and  the  proposed  ditch 
mentioned  in  the  complaint  constitute  a  public  use,  and  that 
the  plaintiff  is  in  charge  thereof. 

"  2.  The  taking  of  the  strip  of  land  thirty  feet  wide  through 
the  tract  of  land  of  the  defendant,  as  demanded  in  the  com- 
plaint, is  necessary  for  the  said  use. 

*'3.  That  the  compensation  to  which  the  defendant  is 
entitled  to  have  from  the  plaintiff  for  the  taking  of  said  land 
is  the  sum  of  $198.43|.  . 

"  4.  That  tiie  plaintiff  is  entitled  to  judgment  condemning 
the  said  strip  of  land  for  the  said  use,  as  prayed  for  in  the 
complaint,  upon  the  payment  by  him  to  the  defendant  of 
the  said  sum  of  $198.43f  within  thirty  days  from  the  date 
hereof." 

It  was  therefore  "  bv  the  Court  adjudged  and  decreed  that 
the  use  described  in  tne  complaint  is  a  public  use,  and  that 
the  land  demanded  by  the  plamtiff  in  the  complaint  aforesaid 
is  necessarjr  thereof. 

''And  it  is  further  ordered  and  adjudged  that  the  said 

Slaintiff,  within  thirty  days  from  the  date  hereof,  pay  the 
efendant  the  sum  of  $198. 43|,  and  that  upon  the  said  pay- 
ment being  made  within  said  time,  the  final  order  condemn- 
ing and  taking  said  strip  of  land  be  made  and  entered." 

The  plaintiff  deposited  the  sum  of  1198.43  with  the  Clerk 
of  the  Court,  and  thereupon  a  judgment  of  condemnation 
was  duly  entered.  A  motion  for  a  new  trial  was  made,  which 
was  denied  by  the  Court,  and  this  appeal  is  taken  from  the 
judgment,  and  also  from  the  order  denying  the  motion  for  a 
new  trial.  The  bill  of  exceptions  does  not  contain  the  evi- 
dence taken  in  the  Court  below,  and  the  questions  presented 
on  this  appeal  are  purely  questions  of  law. 

The  proceeding  is  under  Title  VII  of  the  Code  of  Civil 
Procedure,  concerning  eminent  domain.  Section  1238  of 
that  Code  provides  as  follows:  "Subject  to  the  provisions 
of  this  title,  the  right  of  eminent  domain  may  be  exercised 
in  behalf  of  the  following  public  uses.     *    *    * 

''Sub.  4.  Wharves,  docks,  piers,  chutes,  booms,  ferries, 
bridges,  toll-roads,  by-roads,  plank  and  turnpike  roads, 
steam  and  horse  railroads,  canah,  ditches,  flumes,  aqueducts, 
and  pipes,  for  public  transportation,  supplying  mines  and 
farming  neighborhoods  with  water,"  etc.;  and  Article  XIV, 
Section  1,  of  the  Constitution,  declares  that  "the  use  of 
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water  now  appropriated,  or  that  may  hereafter  be  appro- 
priated, for  sale,  rental,  or  distribution,  is  hereby  declared 
to  be  a  public  use,  and  subject  to  the  regulation  and  control 
of  the  State  in  the  manner  to  be  prescribed  by  law." 

The  complaint  shows  that  ''the  uses  for  which  said  water 
is  intended  and  designed  are  mining,  irrigation,  maniifactur- 
in^,  and  household  and  domestic  purposes;  that  the  line  of 
said  canal  has  been  surveyed  and  located  upon  the  ground 
and  marked  out,  etc.  *  *  *  That  along  said  line  of 
canal  there  are  many  valuable  mining  claims  and  a  laige 
body  of  undeveloped  mining  land,  besides  much  agricultuml 
land.  That  said  mining  claims  cannot  be  worked,  nor  can 
said  mineral  land  be  developed,  n9r  can  said  agricultural 
land  be  profitably  cultivated  without  water  brought  upon  the 
same  by  artificial  means.  That  said  canal  is  intended  to  and 
will  supply  this  want  by  the  sale  and  distribution  of  the  said 
water  along  its  line  and  at  its  terminus  at  Thompson's  Hat, 
and  such  is  the  design  and  intention  of  the  plaintiff,  and  he 
avers  that  it  is  a  public  use,  and  that  he  is  in  charge 
thereof.  *  *  *  That  the  taking  of  a  portion  of  said  land 
of  the  defendant  for  said  use  is  necessary,"  ete. 

These  averments  in  the  complaint  bring  the  case  within 
the  provisions  of  the  statute  as  well  as  me  article  of  the 
Constitution  above  referred  to. 

2.  One  of  the  defenses  set  up  in  the  answer  of  the  defend- 
ant is,  ''  that  plaintiff  and  others  acting  with  him  own  laige 
and  valuable  tracts  of  mining  ground  near  the  terminus  of 
the  proposed  canal  at  Thompson's  Flat,  and  that  it  is  his 
and  their  intention  to  use  the  waters  of  said  canal  in  Tnining 
his  and  their  own  land,  and  for  no  other  purpose,  and  that 
said  use  is  a  private  use." 

On  this  issue  there  was  no  finding  either  by  the  jury  or 
the  Court.  There  was  no  general  verdict,  and  the  answers 
of  the  jury  to  the  questions  submitted  to  it  do  not  determine 
the  issue.  The  defendant  was  entitled  to  a  finding  upon  it, 
for  it  is  clear  that  if,  as  is  asserted  by  him,  the  alleged  public 
use  is  a  mere  pretense,  and  that  the  real  purpose  of  the 
plaintiff  is  to  procure  the  waters  for  the  private  use  of  him- 
self and  his  associates,  he  cannot  invoke  the  aid  of  the  Court 
in  this  proceeding.  This  issue  of  fact  should  have  been 
submitted  to  the  jury — a  jury  trial  not  having  been  waived 
nor  a  reference  ordered.  (  WUmhigUm  C.  <&  jB.  Co.  vs.  Dom- 
inguez,  50  Cal.  505.) 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:  McKinstry,  J.,  Boss,  J. 
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In  Bank. 


[Filed  December  29,  1880.] 

No.  10,550. 

THE  PEOPLE,  Eespondent, 

vs. 
J.  p.  SWTNFOED,  Appellant. 

CsiMiNAii  Law — Mebe  pofiSEssioN  of  Stolen  Pbopebtt  a  few  days  apteb 
BTEAiiiNo  NOT  SUFFICIENT  TO  CoNTicT.  Where  the  only  evidenoe 
against  a  person  convicted  of  horse  stealing  was  that  the  stolen  horse 
was  in  his  possession  a  few  days  after  the  stealing:  Held,  that  the  con- 
viction should  be  reversed. 

Appeal  from  the  Superior  Court  of  Merced  County. 

T.  H.  Laine  and  Frank  S.  Fener^  for  appellant. 
A,  L.  Hart,  Attorney-General,  for  respondent. 

Shabpstein,  J.,  delivered  the  following  opinion: 
The  evidence  tends  to  prove  that  some  time  in  the  month 
of  October,  1878,  the  defendant  stopped  at  the  house  of  one 
Huffman  with  two  horses,  one  of  which  belonged  to  Miller 
&  Lux,  and  had  been  kept  by  them  in  a  field  about  ten  miles 
distant  from  Hufibnan's  place.  Defendant  was  ill  when  he 
reached  the  latter  place,  and  remained  there  three  or  four 
dajs.  While  there  he  exchanged  the  horse  belonging  to 
MiUer  &  Lux  with  Huffman  for  a  mule  and  $25,  110  or  112 
of  which  Huffman  paid  at  the  time,  the  balance  to  be  paid 
when  defendant  should  call  for  it.  Defendant  told  Huffman 
that  he  (defendant)  had  purchased  the  horse  from  a  Spaniard. 
And  in  reply  to  inquiries  made  by  Huffman,  defendant  said 
that  he  broke  the  horse  while  he  was  at  work  for  Miller  & 
Lux,  and  that  if  the  horse  ever  got  away  Huffman  would  find 
him  at  Miller's  field.  Defendant  said  that  he  was  going  to 
Gilroy.  Huffman's  house  was  not  on  the  direct  road  from 
Miller's  field  to  Gilroy,  but  was  about  seven  miles  out  of  the 
way. 

About  six  weeks  after  defendant  left  the  horse  at  Huff- 
man's, some  employees  of  Miller  &  Lux  called  upoo  Huff- 
man and  claimea  the  horse;  and  after  being  convinced  that 
the  horse  belonged  to  Miller  &  Lux,  Huffman  surrendered 
the  horse  to  them.  There  was  evidence  tending  to  prove 
that  the  defendant  worked  for  Miller  &  Lux  in  June  or  July, 
1878,  and  had  opportunities  of  seeing  this  horse,  but  did  not 
break  him;  that  tne  horse  was  missed  in  September,  1878; 
that  defendant,  after  leaving  the  employment  of  Miller  & 
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Lax,  returned  to  their  ranch  several  times — once  for  his 
clothes;  that  no  one  who  had  authority  to  sell  the  horse 
sold  him. 

Conceding,  as  we  do,  that  the  horse  was  stolen  from  its 
owners,  it  does  not  seem  to  us  that  the  evidence  proves  any- 
thing beyond  the  possession  of  the  stolen  property  by  the 
defendant  within  a  few  days  after  it  left  the  owners'  ;>osses- 
sion.  In  People  vs.  NoregiUy  48  Cal.  123,  there  was  evidence 
"  that  the  stolen  horse  was  found  in  his  (Noregia's)  posses- 
sion a  few  hours  after  it  was  taken,"  but  the  Court  held  that 
that  was  not,  *'  of  itself,  sufficient  to  warrant  a  conviction," 
and  cited  People  vs.  Chambers,  18  Cal.  382;  and  People  vs. 
Ah'Ki,  20  Cal.  178. 

The  defendant  in  this  case  made  some  statements  to  Huff- 
man which,  with  one  exception,  are  uncontradicted.  Some 
of  his  statements,  viz.,  that  the  horse  had  then  recently  been 
owned  by  Miller  &  Lux,  and  that  he  (defendant)  had  been 
working  for  them,  were  corroborated.  The  statement  that 
the  horse,  if  given  a  chance,  would  return  to  the  field  where 
he  had  then  lately  been  kept,  did  not  require  any  corrobora- 
tion. Defendant's  statement  that  he  purchased  the  horse  of 
a  Spaniard  is  not  corroborated  or  contradicted,  and  the  same 
is  true  of  his  statement  that  he  was  going  to  Gilroy.  The 
statement  that  he  broke  the  horse  is  contradicted;  but  that 
circumstance,  considered  in  the  light  of  the  other  circum- 
stances of  the  ease,  is  not  sufficiently  indicative  of  guilt  to 
justify,  in  connection  with  the  fact  of  the  recent  possession 
of  the  stolen  property,  a  verdict  of  guilty.  That  he  had  an 
opportunity  of  knowing  the  horse,  is  not  disputed.  The 
defendant's  entire  conduct  was  consistent  with  innocence. 
He  does  not  seem  to  have  been  in  any  hurry  to  get  out  of 
the  neighborhood  where  the  theft  was  committed.  He  re- 
mained three  days  within  ten  miles  of  the  field  where  the 
horse  had  been  kept,  told  who  the  late  owners  were,  told 
where  he  (defendant)  was  going,  and,  for  anything  appearing 
to  the  contrary,  he  went  there. 

We  are  unable  to  discover  in  the  evidence  anything,  be- 
vond  the  bare  circumstance  of  his  possession  of  the  stolen 
horse,  that  militates  in  the  slightest  degree  against  the  pre- 
sumption of  the  defendant's  innocence.  Laws  are  made  and 
administered  for  the  protection  of  the  innocent,  as  well  as 
for  the  punishment  of  the  guilty. 

Judgment  and  order  denying  motion  for  a  new  trial  re- 
versed, and  cause  remanded  for  a  new  trial. 

We  concur:  Boss,  J.,  Thornton,  J. 

I  concur  in  the  judgment:  Myrick,  J. 
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Depabtment  No.  1. 


pPiled  December  30,  1880.] 

No.  6867. 

LEONOEA  J.  EVEESDON,  Appellant. 

vs. 
CHARLES  E.  MATHEW,  Eespondent. 

Encnaarr  bt  Heib  Inhkbitiko  ▲  Moibtt.  Where  a  complaint  in  eject- 
ment contained  all  the  necessary  averments  and  the  answer  denied  any 
right  in  plaintiff,  and  admitted  the  possession  of  defendant,  and  the 
Court  found  that  the  property  was  the  separate  property  of  a  married 
woman  at  the  time  of  her  death,  and  that  the  defendant's  grantor  was 
her  suryiving  husband,  and  the  plaintiff  was  her  only  child:  Htld, 
that  plaintiff  was  entitled  to  recover  an  undivided  moiety. 

Failubs  of  Tbanscbift  to  Show  Enough  to  Maxe  am  Objection  Avail- 
ABLB.  Where  it  was  claimed  on  appeal  that  title  to  certain  land, 
shown  to  have  been  in  possession  of  a  certain  person  at  a  certain  time, 
was  only  acquired  subsequently  by  virtue  of  a  certificate  of  a  County 
Judge  under  the  Act  of  March  30,  1868,  relating  to  town  sites  (Stats. 
1867-8,  692):  Held,  that  to  avail  one's  self  of  such  a  claim,  the 
transcript  should  show  that  the  land  was  within  the  town  site  as 
claimed  and  entered  as  such. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Tehama  Coiiuty. 

E.  J.  Lewis  and  Gkipman  &  Grarter^  for  appellant. 
J.  CJutdboiime^  for  respondent. 

McKmsTRY,  J.,  delivered  the  opinion  of  the  Court: 

The  complaint  contains  ail  the  averments  necessary  to  a 
complaint  in  "  ejectment."  The  answer  denies  any  right  in 
plaintiff,  and  admits  the  possession  of  defendant. 

The  Court  heloyr  found  that  the  demanded  premises  were 
the  separate  property  and  in  the  possession  of  Ann  Idonia 
Wasson,  deceased,  of  whom  Henry  Wasson  is  the  surviving 
husband,  and  plaintiff  the  only  child. 

Upon  these  issues  and  facts  the  plaintiff  should  recover  an 
undivided  moiety  of  the  lands. 

It  is  said  that  in  view  of  other  findings,  the  finding  of 
ownership  in  Ann  Idonia  is  to  be  construed  a  finding  simply 
of  actual  possession;  since  Henry  Wasson  (defendants 
grantor),  subsequently  to  his  wife  s  death,  acquired  the 
title  by  virtue  of  a  certificate  of  the  County  Judge.  (Stats. 
1867-8,  p.  107.) 

But  there  is  no  finding  in  the  record  that  the  lands  in 
controversy  are  upon  or  within  the  "town  site"  of  Red 
Bluff,  or  that  the  lands  in  controversy,  or  any  lands,  were 
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ever  entered  hj  the  County  Judge  of  Tehama  ''under  Acts  of 
Congress  and  instructions  of  the  Department  of  ttie  Interior," 
or  otherwise;  or  any  finding  of  other  facts  showing  that  the 
County  Judge  ever  acquired  or  held  the  title  to  the  lots  in 
dispute,  or  could  legally  convey  the  title  therein  or  thereto 
to  Henry  Wasson,  or  to  any  other  person.  Nor  is  there  any 
finding  that  the  defendant  is  the  owner,  or  entitled  to  the 
possession,  or  that  he  has  any  right  in  or  to  the  lands  except 
that  derived  from  the  County  Judge  through  the  certificate 
foresaid. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:  Boss,  J.,  Morrison,  C.  J. 


Depabtment  No.  2. 


[Filed  December  15,  1880.] 

No.  7440. 

G.  W.  FEEEMAN  et  al.,  Besponbents, 

vs. 
W.  D.  CAMPBELL  et  al..  Appellants. 

InBOLVENCT  of  iNDITIDUAIi     PaBTNEB  NO  DEFENSE    TO   ACTION    AGAINST  PaBT- 

NEBSHiP  AND  Pabtnbbship  Pbofebty.  The  fact  that  partners  hsYe 
been  individually  discharged  from  their  debts  nnder  the  insolvent 
Act  of  May  4,  1852,  is  no  defense  tp  an  action  against  them  as  co- 
partners, when  the  only  judgment  sought  is  against  the  partnership, 
and  to  be  satisfied  only  out  of  partnership  property. 

Appeal  from  the  Superior  Court,  Colusa  County. 

Hart  &  McKay,  for  appellants. 
Jaclc8(yii  Hatch,  for  respondent. 

Shabpstein,  J.,  delivered  the  opining  of  the  Court: 

The  judgment  appealed  from  was  rendered  and  entered 
against  the  defendants  as  copartners,  with  an  order  that  the 
same  should  be  satisfied  out  of  their  partnership  property. 
The  defense  is  that  the  defendants  have  been  individualiy 
discharged  in  insolvency  from  their  debts.  We  have  al- 
ready held,  in  Glenn  vs.  Arnold,  No.  7157,  that  such  dis- 
charges did  not  operate  to  release  the  partnership  indebted- 
ness, for  the  reason  that  the  insolvency  Court,  by  lie  pro- 
ceedings had  upon  the  individual  petitions  of  the  insolvents, 
acquired  no  jurisdiction  over  the  partnership  property. 

Judgment  aflSrmed. 

We  concur:    Thornton,  J.,  Myrick,  J. 
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Depabtment  No.  1. 


pPiled  December  31,  1880.] 

No.  7311. 

G.  W.  GEIDLEY,  Kespondent, 

vs. 

G.  W.  DOKN  ET  AL.,  Appellants. 

Wagebb — Bettinq  on  ▲  HoBSE  Bace  against  Good  Mobals.  A  wager  on  the 
result  of  a  horse  race  is  against  good  morals  and  sound  pnblic  policy, 
and  ho  action  in  affirmance  of  snch  a  contract  can  be  maintained. 

Spobtimg  Nevbpapebs  and  Bules  or  Tbottino  Associations  as  Authobitt. 
The  Spirit  of  the  Times  and  *  'Bules  of  the  National  Trotting  Association' ' 
may  be  standard  authority  in  turf  matters;  but  cases  which  depend 
upon  them  for  their  solution  have  no  place  in  the  Court. 

Monet  bet  on  a  Hobse  Bace  cannot  be  Becovebed  back  fbo^  a  Stase- 
HOLDEB.  Where  a  person  who  had  bet  on  a  horse  race  brought  an 
action  against  the  stakeholder  to  recover  back  his  money  and  obtained 
judgment  therefor:  Heldj  on  appeal,  that  the  action  could  not  be  main- 
tained, and  should  be  dismissed. 

Appeal  from  the  Superior  Court  of  Butte  County. 

A.  J.  Gifford  ?ind  F,  (7.  Inisky  for  appellants. 
Burt  &  HamUtmi,  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  action  to  recover  a  wager  alleged  by  the  plaintiflf 
to  have  been  made  and  won  by  him  on  the  result  of  a  horse 
race.  The  defendants,  who  were  the  stakeholders,  interposed 
a  demurrer  to  the  complaint,  which  was  overruled  by  the 
Court;  and  thereupon  tney  answered  denying  that  plaintiff 
won  the  w.ager,  but  averring  that  the  other  party  thereto  did 
win  it,  and  that  as  such  winner  they  had  paid  the  stakes  to 
him.  After  trial,  judgment  was  rendered  for  the  plaintiff. 
It  is  the  first  case  of  the  kind  that  has  reached  this  Court. 

Johnson  vs.  Fall,  6  Cal.  359,  was  an  action  brought  to  re- 
cover a  wager  between  the  defendant  and  one  McNul^,  that 
a  railroad  then  in  contemplation  between  Benicia  and  Marys- 
ville  would  be  completed  within  two  years  from  the  date  of 
the  wager;  and  this  Court  sustained  the  action,  holding  that 
it  was  sustainable  at  common  law,  and — since  the  common 
law  has  been  adopted  as  the  rule  of  decision  in  this  State 
except  where  changed  by  statute — sustainable  here.  While 
at  common  law  a  wa^er  made  in  respect  to  matters  not  af- 
fecting the  feelings,  interest  or  character  of  third  persons  or 
the  public  peace,  or  good  morals,  or  public  policy,  is  valid 
and  can  be  recovered,  yet  if  it  does  involve  a  breach  of  the 
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peace,  or  is  calculated  to  wound  the  feelings,  or  affect  the 
interests  or  character  of  thi^  persons,  or  is  in  relation  to  a 
matter  which  is  against  good  morals  or  sound  public  policy, 
it  is  illegal  and  void,  and  no  action  in  affirmance  of  the  con- 
tract can  be  maintained.  {Johnston  vs.  BusseU,  37  Cal.  672.) 
The  tendency  of  the  Courts  everywhere  is  to  restrict  rather 
than  enlarge  the  rule,  and  it  has  often  been  r^;retted  by  the 
Judges,  eyen  in  England,  that  such  actions  ever  should  have 
been  maintained  in  Courts  of  Justice. 

As  observed  already,  at  common  law  no  action  in  affirm- 
ance of  a  contract  of  wager  made  against  good  morals  or 
sound  public  policy  was  maintainable;  and  such,  in  our 
opinion,  was  the  nature  of  the  wa^er  in  this  action.  Indeed, 
if  the  question  was  a  new  one  in  this  State,  we  should  be  in- 
clined to  hold  all  wagers  contrary  to  good  morals  and  sound 
public  policy,  and  therefore  invalid;  for  every  bet,  as  said 
by  the  Supreme  Court  of  South  Carolina  in  Mice  vs.  Gist,  1 
Strobhart  s  E.  84,  •*  tends  directly  to  beget  a  desire  of  pos- 
sessing another's  money,  or  properly,  without  an  equiva- 
lent.'* See  also,  Collanier  vs.  Day,  2  Vt.  146;  Wheder  vs. 
Spencer,  15  Conn.  30;  Lewis  vs.  LUtlefidd,  3  Shipley,  233; 
Edgdl  vs.  McLaugUin,  6  Wharton,  176;  and  WiUcinson  vs. 
Tottsley,  16  Minn.  299,  where  it  was  held  that  a  wa^er  similar 
to  that  here  under  consideration  was  illegal  and  invalid,  as 
against  good  morals  and  sound  public  policy. 

In  Johnston  vs.  Russell,  supra,  it  was  held  that  where  an 
iUegal  wager  is  made  the  parties  to  it  may,  before  the  wager 
is  decided,  recover  their  stakes  from  eacli  other,  or  from  the 
stakeholder,  if  one  has  been  employed,  but  that  after  the 
money  has  been  lost  and  won,  and  the  result  generally 
known,  neither  party  should  be  heard  in  a  Court  ofJustice. 
To  the  same  effect  is  HiU  vs.  Kidd,  43  Cal.  615. 

The  impropriety  of  the  Courts  entertaining  such  actions  as 
this  is  well  illustrated  by  the  circumstances  of  the  present 
case;  for  it  appears  from  the  record  to  have  been  conceded 
in  the  Court  below  that  the  right  of  the  plaintiff  to  recover 
depended  upon  the  question  whether  the  wager  made  was  a 
"by  bet"  or  a  "time  bet."  To  determine  this  question 
several  witnesses  were  introduced  who  gave  their  opinions  in 
the  matter,  and  we  have  been  cited  by  counsel  to  the  Spirit 
of  the  Times  and  the  "Rules  of  the  National  Trotting  Asso- 
ciation" as  authorities  upon  the  proposition.  These  are,  we 
believe,  standard  authorities  in  turf  matters,  but  cases  which 
depend  upon  them  for  their  solution  have  no  place  in  the 
Courts.  If,  notwithstanding  the  evil  tendency  of  betting  on 
races,  parties  will  engage  in  it,  they  must  rely  upon  the 
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honor  and  ^ood  faith  of  their  adversaries,  and  not  look  to 
the  Courts  for  relief  in  the  event  of  its  breach. 

Judgment  and  order  reversed,  and  cause  remanded  to  the 
Court  oelow,  with  directions  to  dismiss  the  action. 

We  concur:    McKinstry,  J.,  Morrison,  C.  J. 


Depabtment  No.  2. 


[Filed  December  13,  1880.] 

No.    7232. 

A.  MONTGOMEET,  Eespondent, 

vs. 
J.  T.  HAEKINGTON,  Appellant. 

On  Joint  and  Mutual  yentubb,  i^osses  should  be  Equal.  Where  the 
parties  agreed  to  enter  and  purchase  government  land  for  mutual 
benefit,  one  adyancing  the  money  and  the  other  agreeing  to  repay 
one  half  the  amount,  and  the  entry  was  made  and  money  paid,  but 
the  entry  proved  invalid  and  the  purchase  failed:  Held,  that  the  one 
who  advanced  the  money  was  entitled  to  recover  from  the  other  his 
share  of  the  losses  sustained. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial 
Distoict,  Colusa  County. 

A.  L.  Hart  and  fV.  O.  Dyas,  for  appellant. 
W.  I.  Goad,  Richard  Bayiie  and  H,  M.  Albery,  for  re- 
spondent. 

By  the  Court: 

The  parties  to  this  suit  entered  into  an  agreement  in  writ- 
ing for  the  entry  and  purchase  from  the  United  States  goy- 
ernment,  for  their  mutual  benefit,  of  certain  lands,  plaintiff 
making  advances  of  the  requisite  funds,  the  defendant  agree- 
ing to  repay  one-half  the  amount,  with  interest.  The  entry 
was  made  and  the  money  paid  at  the  local  Land  Office,  and 
on  appeal  the  Land  Department  of  the  government  decided 
that  tne  entoy  was  invalid.     For  this  reason  the  attempted 

Eurchase  failed.  Plaintiff  sued  to  recover  from  defendant 
is  share  of  the  money  advanced,  deducting  the  amount 
returned  by  the  government,  and  had  jud^ent  in  the 
Court  below.  Defendant  moved  for  a  new  trial,  which  was 
denied;  he  then  appealed. 

The  case  presented  by  the  transcript  is  that  of  a  joint 
adventure,  which,  having  failed  of  yielding  the  anticipated 
benefits,  should  now  result  in  each  party  bearing  his  portion 
of  the  losses.     We  see  no  error  in  the  transcript. 
Judgment  and  order  affirmed. 
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In  Bane. 


[Filed  December  31,  1880.] 
No.   10,524. 

THE  PEOPLE,  Eesponbent, 

vs. 

JAMES  H.  CUMMTNGS,  Appellant. 

Imicatssui*  yabiahcs  bbtwsbm  Foboxd  Instbumsot  amb  Indigtiibmt — Idem 
SoNAMB.  On  an  appeal  from  a  conyiction  for  foigery:  Held,  that  the 
variance  between  the  misspelled  words  **  shiped  '*  and  "  saide  "  in  the 
forged  instrument,  and  the  properly  spelled  words,  "shipped"  and 
**  said  "  in  the  indictment,  was  immateriaL 

Cbxmxnaij  Law — Foboebt — Impobt  of  Misspblubd  Wobds  vob  Jubt.  In 
criminal  law,  an  objection  of  variance  between  a  word  as  properly 
spelled,  the  rule  appears  to  be  that,  where  the  word  is  so  misspelled 
as  to  preclude  the  possibility  of  its  being  mistaken  for  any  other  word 
in  the  English  language,  the  import  of  it  is  a  proper  question  for  the 

FoBGKBT  or  Beckipt — Lettebs  of  Pbosecutd^g  Witness  as  Eyidekgb.  On 
a  trial  for  forgery  of  a  receipt,  upon  presentation  of  which  defendant 
procured  certain  money  belonging  to  A  from  B,  who  was  bailee  of  it: 
Held,  that  letters  of  A  to  B,  written  under  instructions  of  the  defendant 
and  tending  to  prove  that  defendant  knew  that  the  money  belonged 
to  A  and  was  not  to  be  paid  over  except  upon  presentation  of  a  genuine 
receipt,  were  properly  admissible  in  evidence. 

iBBELEVAirr  iNSTBUcnoN  TO  JuBY  Pbopbblt  Befused.  Where  there  is  no 
evidence  tending  to  sustain  a  hypotheslB  of  the  defense,  it  is  no  ezror 
to  refuse  the  defendant  an  instruction  based  upon  such  liypothesis. 

Jubt  Taxino  with  Them  Befused  Instbuctions — ^Unpb£jui>ioiai.  Ebbob. 
It  is  error  in  a  criminal  case  to  permit  the  jury  on  retiring,  to  take 
with  them  instructions  refused  by  the  Court;  but  if  such  refused  in- 
structions are  asked  by  and  favorable  to  the  defendant,  the  fact  that 
the  jury  takes  them  cannot  prejudice  him. 

Nbwly-discovebed  Evidence  as  Gbound  fob  New  Tbiai< — ^DiuoBSfCE  must 
be  made  Appabent.  Where  a  defendant  convicted  of  forgery  moved 
for  a  new  trial  on  the  ground  of  newly-discovered  evidence,  and  to 
sustain  it,  presented  an  affidavit  by  his  son  that  he  was  willing  to 
swear  that  he  had  committed  the  forgery,  and  an  affidavit  by  hiu^elf 
that  he  could  not  procure  his  son's  attendance  on  the  tpal  on  account 
of  his  being  confined  in  prison  in  another  county  on  other  charges  of 
forgery,  but  no  good  reason  appeared  for  neglect  to  take  the  son's 
deposition,  and  Ihere  appeared  to  be  reasonable  ground  for  doubting 
defendant's  ignorance  of  the  evidence  before  it  was  too  late  to  obtain 
it:  Htld,  that  an  order  denying  the  motion  for  new  trial  should  not 
be  disturbed. 

Appeal  from  the  Superior  Court  of  Yu^a  County. 

J.  (?.  Sevet^ance,  for  appellant. 

A,  L.  Hart,  Attorney-General,  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 
The  evidence  in  this  case  tends  to  prove  that  the  defend- 
ant about  the  first  of  October^  1878,  went  to  one  Asa  Fisk  at 
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San  Francisco  and  asked  him  to  advance  $300,  to  pay  the 
balance  due  on  a  purchase  of  ten  tons  of  broom  com  dj  the 
defendant  of  Hong  Po  &  Co.  of  Marysville,  as  evidenced  by 
their  bill  of  sale  to  him.  Fisk  declined  to  advance  the  sum 
applied  for  without  an  absolute  transfer  of  the  property  to 
him  by  the  defendant;  and  thereupon  he  signed  a  certificate 
on  the  back  of  the  bill  of  sale  of  tne  broom  corn  from  Hong 
Po  &  Co.  to  him  to  the  effect  that  he  had  sold  said  broom 
com  to  Fisk.  Fisk  deposited  with  Wells,  Fargo  &  Co.  $300, 
to  be  paid  Hong  Po  &  Co.  upon  presentation  by  them  to 
the  agent  of  W.  F.  &  Co.  of  a  bill. of  lading  stating  that  ten 
tons  of  broom  com  had  been  shipped  to  Fisk  by  San  Joaquin 
Steamer,  Captain  Dwyer. 

It  is  charged  in  the  indictment  that  the  defendant  with 
intent  to  obtain  the  money  which  Fisk  had  given  to  W.  F. 
&  Co.  to  pay  the  balance  due  upon  said  broom  com  upon 
the  conditions  above  stated,  forged  a  receipt  in  writing,  of 
which  the  following  is  a  copy: 

"  Mohan's  Perry,  October  6,  1878. 

*'  Received  of  Hong  Po  &  Co.  (10)  ten  tons  of  broom  com, 
all  in  good  order,  to  be  shipped  to  A.  Fisk,  San  Francisco, 
said  Fisk  to  pay  freight.  I  will  take  said  said  corn  on  my 
next  trip.  P.  Dwyer,  Captain." 

An  instrument  was  offered  in  evidence  as  the  original  of 
the  foregoing,  and  its  introduction  was  objected  to  on  the 
ground  that  some  of  the  words  were  not  spelled  alike  in  the 
copv  and  the  original.  In  the  latter  the  word  shipped  is 
spelt  "  shiped,"  and  the  word  said,  **  saide;"  but  we  are  un- 
aole  to  discover  that  ferry  is  spelt  "ferrey,**  as  specified  in 
the  objection.  The  objection  was  overruled  and  the  defend- 
ant excepted.  Under  tiie  familiar  rule  as  to  idem  sonana  the 
variance  between  ferrey  and  ferry,  or  saide  and  said,  is  im- 
material; but  we  are  not  aware  of  any  rule  of  pronunciation  by 
which  shiped  could  be  pronounced  skipped,  and  yet  the  vari- 
ance between  them  is  no  greater  than  it  is  between  u7idertood 
and  understood,  which  Lord  Mansfield  held  to  be  immaterial. 
(Bex  vs.  Beach,  1  Leach,  158.)  The  rule  appears  to  be  that 
where  a  word  is  so  misspelt  as  to  preclude  the  possibility  of 
its  being  mistaken  for  any  other  word  in  the  English  lan- 
guage, the  import  of  it  is  a  proper  question  for  the  jurv  to 
pass  upon.  (Bex  vs.  Hart,  1  Leach,  172.)  The  ruling  of  the 
Court  seems  to  have  been  in  accordance  with  this  rule,  and 
it  follows  that  the  exception  to  that  ruling  is  not  well  taken. 

The  exceptions  to  the  rulings  of  the  Court  upon  defendant's 
objection  to  the  introduction  in  evidence  of  letters  written 
by  Fisk  to  Hong  Po  &  Co.,  and  to  Wells,  Fargo  &  Co.,  can- 
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not  be  sustained.  Fisk  testifies  that  these  letters  were  writ- 
ten under  the  instructions  of  the  defendant;  and  they 
tended  to  prove  that  the  defendant  knew  that  the  $300,  which 
was  deposited  with  Wells,  Fargo  &  Co.,  was  Fisk's  money, 
and  was  not  to  be  paid  to  any  one  except  upon  the  condi- 
tion stated  in  said  letters,  viz.,  the  delivery  of  the  bill  of  lad- 
ing before  mentioned  to  them;  and  that  if  they  paid  it  to 
any  one  upon  any  other  condition,  they  would  be  responsible 
to  Fisk,  and  not  to  the  defendant,  for  it. 

There  being  no  evidence  in  the  bill  of  exceptions  which 

^   tends  to  prove  that  the  defendant  borrowed  or  owned  the 

$300  drawn  upon  the  forged  receipt  or  bill  of  lading,  it  was 

not  error  for  the  Court  to  refuse  to  give  any  instruction 

based  upon  that  hypothesis. 

An  exception  is  taken  to  the  action  of  the  Court  in  per- 
mitting the  jury  to  take  with  it  when  it  retired  for  delibera- 
tion, against  the  defendant's  objection,  certain  instructions 
which  had  been  asked  by  the  defendant,  and  refused  by  the 
Court.  It  appears  that  the  Court  permitted  the  jury  to  take 
tiie  instructions  refused,  as  well  as  those  given.  There  is 
an  excuse  assigned  for  this,  which,  if  the  act  constituted  an 
error,  would  not  obviate  it.  But  we  do  not  think  that  the 
act  of  itself  constitutes  an  error,  for  which  the  judgment 
should  be  reversed.  If  the  jury  had  overlookea  the  en- 
dorsement ''refused,"  the  defendant  might  have  been  ad- 
vantaged by  the  error  of  which  he  complains.  *  If  they  did 
not  overlook  that  endorsement  the  natural  inference  would 
be  that  no  such  instruction  had  been  given.  That  it  was 
error  for  the  Court  to  permit  the  jury  to  take  with  them  the 
instructions  refused,  we  entertain  no  doubt.  But  in  this 
case  it  is  one  of  which  the  defendant  cannot  complain,  be- 
cause it  has  not  actually  prejudiced  him  or  tended  to  his 
prejudice,  in  respect  to  a  substantial  right.  (Penal  Code, 
1404.)  If  any  instructions  unfavorable  to  the  defendant 
which  had  been  asked  by  the  people  and  refused  by  the 
Court,  had  been  taken  out  by  the  jury  against  the  defend- 
ant's objection,  we  think  that  it.  might  have  tended  to  the 
prejudice  oi  the  defendant  in  respect  to  a  substantial  right 
Therefore,  the  practice  is  one  of  which  we  cannot  commend 
in  any  case. 

The  transcript  contains  several  affidavits,  in  support  of 
defendant's  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence.  It  also  contains  some  counter-am- 
davits  which  tend  to  show  that  the  defendant  was  not 
ignorant  of  what  he  could  prove  by  some  of  the  witnesses 
before  the  trial,  and  that  he  was  afforded  all  necessarv  facili- 
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ties  for  securing  the  attendance  of  all  his  witnesses  at  the 
trial.  It  is  stated  in  one  of  the  counter-affidavits  that  the 
defendant  gave  as  a  reason  for  not  subpoenaing  more  wit- 
nesses, that  his  counsel  advised  him  that  he  had  enough 
without  them  to  prove  an  alibi.  The  defendant's  son,  as  ap- 
pears by  his  own  affidavit,  was  willing  to  testify  that  he 
committed  the  forgery  with  which  his  father  was  charged. 
At  the  time  of  defendant's  trial  this  son  was  confined  in 
jail  at  San  Francisco  upon  several  charges  of  forgery.  It 
does  not  appear  that  defendant  made  any  move  to  procure  the 
son's  deposition,  until  after  his,  defendant's  trial  had  com- 
menced. No  good  reason  is  given  for  the  delay,  and  there- 
fore, due  diligence  is  not  shown.  Such  diligence  must  be 
made  apparent;  and  if  there  is  any  reasonable  ground  for 
doubting  the  defendant's  ignorance  of  the  evidence,  before 
it  was  too  late  to  obtain  it,  a  new  trial  ought  not  to  be 
granted  on  the  ground  of  newly-discovered  evidence. 

Judgment  and  order  appealed  from  affirmed. 

We  concur:  Boss,  J.,  Thornton,  J.,  Myrick,  J. 


Department  No.  1. 


[Filed  December  27,  1880.] 

No.  6147. 

W.  C.  SHELDON  et  al.,  Eespondents, 

vs. 

CATHAEINE  F.  DALTON  et  al.,  Appellants. 

ApPiAii  IN  Case  of  Death  of  One  of  Two  Plaintipfs.  Where  in  an  action 
commenced  by  two  plaintiffs,  an  appeal  was  taken  by  defendant  after 
the  death  of  one  of  the  plaintiffs,  and  there  had  been  no  suggestion  of 
the  death  and  no  substitntion  of  the  personal  representative :  Held, 
that  the  appeal  was  premature,  and  should  be  dismissed. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

A.  P.  Catlm,  for  appellants. 

J.  W,  Armstrong  and  A,  0.  Freeman,  for  respondents. 

By  the  Coubt: 

There  were  two  plaintifib  in  this  case,  one  of  whom  died 
before  this  appeal  was  taken.  There  was  no  suggestion  of 
ilie  death,  and  no  substitution  of  the  personal  representative 
of  the  deceased  plaintiff.  It  is  conceded  that  the  appeal  was 
prematurely  taken,  and  the  motion  to  dismiss  is  granted. 

Appeal  dismissed. 
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Department  No.  1. 


[Filed  December  31,  1880.] 

No.  6579. 

W.  0.  SHELDON  EL  AL.,  Bespondent, 

vs. 

G.  W.  GUNN  ET  AL.  AND  THOMAS  L.  ACOCK  et  al., 

Appellants. 

Dibmissaij  of  Intebykktion.  An  intervenor,  against  whom  no  relief  is 
prayed,  can  dismiss  his  petition  of  intervention  on  his  own  motion. 

BiOHT  OF  Intebyenob  TO  DisMiBS  Intebyention  not  Affected  bt  Dsjlth  of 
ONE  OF  Seyebal  Plaintiffs.  Where,  after  certain  interYentions 
had  been  filed  in  a  cause,  one  of  the  plaintiffs  died,  and  thereafter,  but 
before  a  personal  representative  was  substitated,  the  intervenors  filed 
a  dismissal  of  their  interventions :  Held,  that  the  fact  of  the  death  did 
not  affect  the  right  of  the  intervenors  to  dismiss;  and  (hat  a  judgment 
against  intenrenors,  after  such  dismissal,  was  error. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
Disbrict,  Sacramento  County. 

A.  P.  Catlin  and  8.  M.  Wilson,  for  appellants. 
H.  0.  BecUty,  A.    C.   Freeman,  John  T.  Carey,  and  J.  W. 
Armstrong,  for  respondents. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 
Plaintiffs  filed  their  complaint  in  the  late  District  Court  of 
the  Sixth  Judicial  district,  to  have  a  trust  declared  and  to 
compel  a  conveyance  of  the  legal  title  to  certain  lands  situate 
in  the  county  of  Sacramento. 

The  material  averments  of  the  complaint  are :  That  on  or 
about  the  eighth  day  of  January,  1814,  the  Mexican  government 
in  California,  by  one  Manuel  Micheltorrena,  the  then  Gov- 
ernor of  California,  granted  to  Jared  Sheldon  the  land  in 
controversy,  and  the  said  Sheldon  having  departed  this  life, 
the  defendants  became  his  administrators,  and  as  such,  filed 
a  petition  with  the  Board  of  Land  Commissioners  appointed 
under  the  Act  of  Congress,  approved  March  5,  1861,  to 
ascertain  and  settle  titles  to  private  land  claims  in  California; 
that  the  said  Board  of  Land  Commissioners,  after  proper  and 
regular  proceedings  had  for  that  purpose,  rendered  a  decree 
on  the  tenth  day  of  October,  1854,  confirming  the  title  to 
said  land,  which  decree  was  finally  approved  by  the  Supreme 
Court  of  the  United  States,  and  afterwards,  to  wit,  on  or 
about  the  first  day  of  July,  1870,  a  patent  was  duly  made 


The  Pacifio  Coast  Law  Journal.  943 

and  issued  by  the  Government  of  the  United  States  to  the 
defendants,  conveying  to  them  the  legal  title  to  the  lands 
described  in  the  complaint.  It  is  farther  alleged  that  the 
plaintijBTs  are  the  children  and  sole  heirs  of  Jared  Sheldon, 
and  the  prayer  is,  ''that  it  may  be  adjudged  and  decreed 
that  the  defendants  now  hold,  and  have  held,  the  legal  title 
to  the  tract  of  land  above  described,  under  said  patent,  in 
-trust  for  the  plaintiffs,  and  that  they  may  be  compelled  to 
execute  a  conveyance  thereof  to  plaintiffs." 

The  defendants  made  no  answer,  and  on  the  seventeenth 
day  of  November,  1871,  a  decree  was  duly  entered  against 
them  in  conformity  with  the  prayer  of  the  complaint,  but 
this  decree  expressly  reserved  from  its  operation  all  the  lands 
claimed  by  intervenors. 

In  November,  1871,  petitions  of  intervention  were  filed  by 
the  appellants,  in  which  they  claimed,  each  for  himself,  a 
portion  of  the  land  described  in  the  complaint,  of  which  he 
was  then  possessed,  under  and  by  virtue  of  conveyances 
alleged  to  have  been  made  to  them  by  the  administrator  of 
the  estate  of  Jared  Sheldon,  and  praying  that  it  might  be  ad- 
judged and  decreed  that  the  defendants  held  such  parcels  of 
lana  in  trust  for  them,  the  intervenors,  respectively. 

On  the  twenty-third  day  of  November,  1871,  plaintiffs 
moved  the  Court  to  strike  out  said  petitions  of  intervention, 
which  motion  was  denied  by  the  Court.  The  plaintiffs  there- 
upon interposed  a  demurrer  to  each  of  said  petitions,  and 
tne  same  was  overruled  on  the  eleventh  .day  of  July,  1873. 
The  plaintiffs  then  filed  an  answer  to  each  of  said  petitions, 
denying  all  the  allegations  therein  contained  except  the 
allegation  of  possession  by  the  intervenors  of  the  tracts 
of  land  held  by  them  respectively.  On  the  third  day 
of  January,  1877,  the  following  order  was  entered  in  the 
case: 

**  W.  C.  Sheldon  et  al.,  vs.  G.  W.  Ounn  et  al.  Now  on  this 
day,  on  motion  of  A.  P.  Catlin,  attorney  for  Thomas  L. 
Acock,  Charles  W.  Pierce,  John  Richards,  J.  A.  Elder  and 
Marinda  Oatis,  and  the  administrator  of  the  estate  of  John 
P.  Bhodes,  deceased,  intervenors,  ordered  that  the  interven- 
tions of  said  intervenors  be,  and  the  same  are  hereby 
dismissed;  and  it  is  ordered  that  the  cost  of  said  interven- 
tions be  paid  by  said  intervenors." 

On  the  twenty-third  day  of  February,  1877,  the  following 
order  was  made  in  the  case : 

"Upon  motion  of  Armstrong  &  Hinkson  (attorneys  for 
plaintiffs),  it  is  ordered  by  this  Court  that  this  action  be, 
and  the  same  is  hereby,  continued  in  the  names  of  W.  C. 
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Sheldon  and  Joel  S.  Cotton,  as  executor  of  the  last  will  and 
testament  of  the  said  Catherine  D.  Cotton,  deceased 
(formerly  Catherine  D.  Sheldon),  against  the  parties  herein- 
before mentioned  as  the  intervenors  and  defendants;  and  it 
is  further  ordered  that  the  said  plaintiffs  may  amend  their 
complaint  herein  and  set  up  supplemental  matter  therein,  as 
well  as  other  material  matters,  and  that  the  plaintiff  may 
amend  the  prayer  of  their  answers  to  the  petitions  and  in- 
terventions of  the  several  intervenors." 

On  the  succeeding  day,  February  24,  the  following  order 
was  made  and  entered  in  the  case : 

''  Upon  suggestion  of  the  death  of  Catherine  D.  Cotton,  it 
is  ordered  by  the  Court  that  the  action  be  continued  in  the 
name  of  Joel  S.  Cotton,  the  executor  of  the  last  will  and 
testament  of  the  said  Catherine  D.  Cotton,  and  continued 
with  the  other  plaintiffs;  and  it  is  further  ordered  that  the 
order  herein  entered  on  the  twenty-third  instant  is  by  con- 
sent set  aside." 

This  was  the  condition  of  the  case  when  it  was  called  for 
trial  on  the  seventh  day  of  April,  1877,  and  on  that  day  the 
following  proceedings  were  had  therein: 

V*A.  P.  Catlin,  attorney  for  intervenors,  stated  to  the 
Court  that  he  had  received  the  notice  of  trial,  addressed  to 
him,  as  the  attorney  for  Acock,  Pierce,  Bichards,  Elder, 
Oatis  and  Bhodes,  and  that  he  appeared  for  the  purpose  of 
obiecting  to  any  proceecUngs  in  the  case  which  would  affect 
aitner  of  the  parties  named.  He  stated  for  the  information 
of  the  Court  the  history  of  the  action,  and  claimed  that  there 
was  no  case  for  trial  before  the  Court;  that  the  parties  inter- 
venors had  been  upon  their  own  motion  dismissed  from  tiie 
case  on  the  third  of  January,  1877;  that  as  the  interventions 
of  said  intervenors  had  been  withdrawn,  and  as  the  defend- 
ants, the  said  G.  W.  Gunn  and  Catherine  F.  Mahone,  had 
made  default  and  their  defaults  had  been  entered  in  1871, 
the  plaintiffs  were  entitled  to  such  relief  as  against  said  de- 
fendants as  the  facts  stated  in  complaint  warranted,  without 
a  trial. 

**The  attorneys  for  said  intervenors  introduced  in  evi- 
dence from  the  minutes  of  the  Court,  the  order  of  January 
3,  1877,  hereinbefore  at  large  set  forth. 

*'  The  attorneys  for  plaintiff  proved  by  competent  evidence 
that  Catherine  D.  Cotton,  formerly  Catherine  D.  Sheldon, 
one  of  the  plaintiffs,  died  on  the  sixteenth  day  of  April,  187S, 
*  *  *  and  objected  to  the  introduction  in  evidence  of  the 
order  of  January  3,  1877 : 

'*  1.  Because  it  appears  to  have  been  made  after  the  death 
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of  one  of  the  plaintiffs  and  before  her  successor  in  interest 
had  been  made  a  party  of  the  suit,  and  is  therefore  void. 

"2.  Because  it  is  made  ex  parte  without  any  notice  to 
plaintiffs. 

**  3.  Because  the  intervenors  having  become  parties  to  the 
suit  by  previous  orders  of  the  Court,  it  is  not  possible  for 
them  to  withdraw  as  parties. 

"4.  Because  it  does  not  purport  to  dismiss  them  as 
parties. 

"After  hearing  argument  on  both  sides  the  Court  ruled 
that  the  intervenors  were  in  Court,  and  should  be  so  held  to 
be,  to  which  ruling  the  attorney  for  said  intervenors  then  and 
there  excepted." 

A  judgment  was  afterwards  rendered  in  the  action  in  favor 
of  the  plaintiffs  and  against  the  intervenors,  and  it  was  there- 
by ordered,  adjudged  and  decreed  that  upon  the  presentation 
of  said  deed  (the  deed  which  the  administrators  were  directed 
to  make  to  the  plaintiffs),  so  executed  to  said  Thomas  L. 
Acock,  C.  W.  Kerce,  John  Eichards,  James  E.  Elder, 
Marinda  Oatis,  and  Andrew  J.  Bhodes,  administrator  of  the 
estate  of  John  P.  Bhodes,  deceased,  or  to  the^  successor  in 
interest  in  said  lands,  or  either  of  them,  and  upon  demand 
by  the  plaintiffs  or  their  agent  or  attorneys,  the  said  Acock, 
Pierce,  Eichards,  Elder,  Gatis,  and  Andrew  J.  Bhodes,  ad- 
ministrator of  the  estate  of  John  P.  Bhodes,  deceased,  and 
all  persons  claiming,  through  or  under  them,  or  either  of 
them,  or  through  or  under  said  estates  do  yield  up  and  sur- 
render the  possession  of  said  lands,  and  each  and  every  part 
thereof,  ana  that  a  writ  of  restitution  be  awarded  to  put  the 
plaintiffs  into  possession  of  said  land  and  each  and  every 
part  thereof." 

From  the  foregoing  judgment  the  intervenors  have  taken 
this  appeal. 

The  first  question  presented  relates  to  the  right  of  the  in- 
tervenors to  dismiss  their  petition  of  intervention.  It  seems 
that  the  Court  below  recognized  such  right,  and  its  order  of 
January  3,  1877,  directed  the  dismissal  of  such  intervention, 
but  afterwards,  treating  such  order  as  a  nullity,  the  Court 
proceeded  to  try  and  determine  the  case  against  the  inter- 
venors. 

Can  an  intervenor  against  whom  no  relief  is  prayed  (for 
none  was  prayed  against  these  intervenors)  dismiss  his 
petition  of  intervention  ?  And  we  are  of  the  opinion  that  he 
can.  In  the  case  of  Mars  vs.  McKatfy  14  Cal.  127,  this  Court 
says:     '^But  having  filed    their  intervention  and  become 
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parties  to  the  suit  within  the  prescribed  period  of  six 
months,  and  during  the  existence  of  their  lien,  the  effect  of 
their  position  is  precisely  the  same  as  if  they  had  commenced 
an  original  action."  In  the  case  of  The  People  vs.  Talmagc^ 
6  Cal.  266,  the  Court  hold  that:  ''Admitting  the  right  of 
Carothers,  the  intervener  in  this  case,  his  petition  must  be 
treated  as  a  declaration  or  complaint  under  the  statute;  and 
as  such  it  is  wholly  insufficient.  The  facts  set  forth  therein 
would  be  insufficient  to  constitute  a  cause  of  action,  either 
in  law  or  equity." 

Mr.  Pomeroy^  in  his  work  on  Bemedies  and  Bemedial 
Bights,  Section  430,  says:  "  The  proceeding  by  intervention 
is  not  an  anomalous  one,  differing  from  other  judicial  con- 
troversies, after  it  has  been  once  commenced.  It  is,  in  fact, 
the  grafting  of  one  action  upon  another,  and  the  trying  of 
the  combined  issues  at  one  trial,  and  the  determining  them 
by  one  judgment.  *  *  *  The  intervener  brings  himself  into 
dourt  and  becomes  a  litigant  party  by  filing  and  serving  his 
petition,  which  is  answered  by  the  adversary  parties — plaint- 
iff or  defendant,  or  both — ^in  the  same  manner  as  though  it 
was  the  pleading  of  the  plaintiff.  The  issues  are  then 
framed,  issues  upon  the  plaintiff's  petition  and  the  inter- 
vener's petition,  and  the  trial  of  the  whole  is  had  at  one 
tearing.  If  the  intervener  fails  en  the  trial,  a  iudgment  for 
costs  is  of  course  rendered  against  him.  If  ne  succeeds, 
judgment  is  given  in  his  favor  according  to  the  facts  and 
circumstances  of  the  case." 

We  are  also  of  the  opinion  that  the  fact  of  the  death  of 
one  of  the  plaintiffs  did  not  take  away  or  in  anv  manner 
affect  this  right.  As  has  already  been  remarked,  there  was 
ne  relief  prayed  against  the  interveners,  and  they  were 
equally  actors  in  the  case  with  plaintiffs.  It  was  a  contest 
waged  against  the  defendants,  and  plaintiffs  and  interveners 
were  alike  endeavoring  to  establish  a  trust  in  their  favor  in 
the  administrators  of  the  estate  of  Jared  Sheldon.  The 
intervenoi-s  had  a  right  to  abandon  the  contest,  and  this  they 
did,  and  nothing  more,  when  they  dismissed  their  petition  of 
intervention.  (C.  C.  P.,  Sec.  581;  Hancock  Ditch  Co.  vs. 
Bradford,  13  Cal.  687;  Brotm  vs.  Barter,  18  Cal.  76.) 

The  interveners  were  out  of  the  case  by  virtue  of  the 
order  of  dismissal  of  January  3,  1877,  and  it  fellows  that 
the  Court  erred  in  trying  the  case  and  rendering  judgment 
against  them. 

Judgment,  as  to  interveners,  reversed. 

We  concur:  Thornton,  J.,  Bess,  J. 
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In  Bane. 


[Filed  December  31,  1880.] 

No.   7021. 

W.  H.  SIMMONS,  Respondent, 

vs. 

E.  M.  HAMILTON  and  J.  D.  BIOKNELL,  Appellants. 

UmEXKcuTSD  Pabol  Accobd  Aia>  Satisfactiom  no  Dsfksbr  to  Action  on 
Pbohibsobt  Notk.  Where  in  nn  action  against  the  joint  makers  of 
a  promissory  note,  the  answer  set  np  a  parol  accord  and  satisfaction, 
and  upon  it  appearing  that  the  verbal  arrangement  was  executed  by 
one,  but  not  &e  other  joint  defendant,  the  Conrt  below  rendered 
judgment  in  favor  of  the  one  and  against  the  other;  and  subsequently 
granted  a  new  trial,  on  the  ground  that  an  unexecuted  parol  accord 
and  satisfaction  was  no  defense  to  the  action :  Held,  that  as  the  judg^ 
ment  was  erroneous,  the  new  trial  was  properly  granted. 

Ebboneous  Qonolusion  or  Law  mat  be  Rbac^ed  bt  Motion  roB  New 
Tbial.  Where  in  an  action  on  a  promissory  note,  the  Court  errone> 
ously  held  that  an  unexecuted  parol  accord  and  satisfaction  constituted 
a  defense,  and  the  findings  set  out  the  facts  of  the  defense  fully,  and 
a  new  trial  was  granted  on  the  ground  that  the  Court  had  erred  in  its 
conclusion  of  law  from  the  facts:  Held,  that  the  error  of  the  Court 
could  be  reached  by  a  motion  for  new  trial,  and  that  it  was  not 
necessary  to  appeal  from  the  judgment  to  reach  it. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
Disbrict,  Los  Angeles  County. 

S.  M.  White  and  J.  S.  Chapman,  for  appellants. 
A.  H.  Jtidaon,  for  respondent. 

McEee,  J.,  delivered  the  following  opinion: 

The  Court  below  found,  in  substance,  that  the  defendants 
were  jointly  indebted  to  the  plaintiff  by  a  promissory  note, 
which  was  then  due  and  pavskble  at  the  Commercial  Bank  of 
Los  Angeles;  that  they  verballj  agreed  with  the  plaintiff  to 
take  up  this  note  in  the  following  manner,  viz. :  Bicknell  en- 
gaged to  pay  one-fourth  of  the  principal  and  interest  due 
upon  the  note,  and  Hamilton  to  pay  the  other  three-fourths 
of  the  note  by  giving  to  the  plaintiff  his  individual  promis- 
sory note,  secured  by  mortgage  upon  real  estate  in  the  city 
of  Los  Angeles.  This  the  plaintiff  verbally  agreed  to  accept 
in  satisfaction  of  their  joint  note. 

Bicknell  performed  his  part  of  this  verbal  agreement  by 
paying  into  the  Commercial  Bank  one-fourth  of  the  principal 
and  interest  of  the  note,  and  the  same  was  creditea,  by  the 
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cashier  of  the  bank,  upon  the  note.  Hamilton  executed  his 
promissory  note  for  tne  balance  of  the  joint  note,  and  to 
secure  his  payment,  he  and  his  wife  executed  a  mortgage  up- 
on their  homestead  property.  This  note  and  mortgage 
Hamilton  offered  to  deliver  to  the  plaintiff,  and  demanded  a 
surrender  of  the  joint  note  of  himself  and  Bicknell.  But  the 
mortgage  was  not  satisfactory  to  the  plaintiff,  and  he  refused 
to  accept  Hamilton's  note  or  the  mortgage,  or  to  surrender 
the  joint  note,  and  soon  afterwards  he  brought  this  action. 
Upon  these  facts  the  Court  below  decided,  as  a  conclusion 
of  law,  that  the  plaintiff  was  entitled  to  judgment  upon  the 
note  in  action  against  the  defendant  Hamilton,  but  was  not 
against  the  defendant  Bicknell. 

This  conclusion  of  law  was  erroneous;  for  the  findings  of 
facts  did  not  sustain  the  defense  of  accord  and  satisfaction. 
The  findings  correspond  with  the  answer  in  the  case,  but  the 
answer  did  not  contain  facts  sufficient  to  constitute  the  de- 
fense; it  averred  only  an  unexecuted  verbal  agreement.  But 
the  authorities  are  uniform  that  a  plea  of  accord,  to  be  a 

f^ood  plea,  must  show  an  accord,  which  is  not  executory  at  a 
uture  day;  but  which  ought  to  be  executed,  and  has  been 
executed,  before  the  action  brought.  (Ousking  vs.  Wymanj 
U  Maine  121;  Noe  vs.  Christy,  51  N.  T.  279;  Goodrich  vs. 
Stanley,  24  Conn.  613.) 

Now  the  verbal  agreement  which  was  averred  in    the 
answer,   and  which  was  found  by  .the  Court,   was   never 
executed  by  the  defendants.     It  was  performed  in  part  by 
the  defendant  Bicknell;  but  part  performance  of  a  verbal 
agreement  by  one  or  two  joint  debtors  is  not  an  execution  by 
both;  and  an  unexecuted  agreement  does  not  extinguish  the 
obligation  of  joint  debtors,  unless  it  has  been  expressly  ac- 
cepted by  the  creditor,  or  he  has  agreed  in  writing  to  accept 
it  in  satisfaction  of  the  obligation.     (Sections  1523-4,  Civil 
Code.)    Therefore  that  portion  of  the  answer  of  the  defend- 
ant Bicknell,  which  contained  the  alleged  defense  of  accord 
and  satisfaction  should  have  been  disregarded.     The  conclu- 
sion of  law  founded  upon  it  was  erroneous.      {Bosquet  vs. 
Crane,  51  Cal.  501.)    Instead  of  drawing  such  a  conclusion, 
the  Court  should  have  decided  that  there  was  no  accord  and 
satisfaction;  that  the  obligation  of  the  defendants  had  not 
been  extinguished  by  the  unexecuted  verbal  agreement  of 
the  parties;  and  that  the  plaintiff  was  entitled  to  judgment 
against  both  the  defendants.     Having  erred  in  its  conclusion 
of  law,  and  in  giving  judgment  for  the  defendant,  Bicknell, 
the  Court  did  not  afterwards  err  in  granting  a  new  trial  upon 
the  ground  that  it  had  erred  in  its  conclusion  of  law. 
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"When  a  Court  draws  erroneous  conclusions  of  law  from  its 
finding  of  facts,  it  is  a  decision  against  law,  for  which  a  new 
trial  should  be  granted  under  subdivision  6  of  Section  657, 
C.  C.  P.,  Bosquet  vs.  Cranes  supra;  Martin  vs.  Matfidd,  49 
Cal/,  42.  The  terms  "verdict  and  decision,"  as  used  in 
the  subdivision  of  the  section  referred  to,  are  appositional — 
what  is  predicated  of  one  is,  also,  of  the  other.  A  verdict  is 
the  decision  of  a  jury  reported  to  the  Court  on  matters  law- 
fully submitted  to  them  m  the  course  of  the  trial  of  a  cause. 
It  ma^  be  of  two  kinds — general  and  special.  It  is  general 
when  it  finds  the  facts  and  the  law.  It  is  special  when  it 
finds  the  facts  only,  leaving  the  law  applicable  to  them  to  be 
decided  by  the  Court.  Q  the  jury  return  a  general  and 
special  verdict,  the  one  must  be  consistent  witn  the  other; 
for  a  special  verdict  controls  the  general  verdict;  and  if  it 
appears  to  the  Court  that  the  jury  have  by  their  general  ver- 
dict, drawn  a  conclusion  not  warranted  by  law,  the  Court 
should  disregard  it  and  order  judgment  according  to  the 
special  verdict.  A  finding  of  facts  by  a  Court  is  regarded  in 
the  light  of  a  special  verdict;  and  if  the  Court  draws  an  er- 
roneous conclusion  from  its  finding,  that  conclusion,  like  the 
general  verdict  of  a  jury  which  is  inconsistent  with  its 
special  verdict,  being  inconsistent  with  the  findings,  renders 
any  judgment  entered  thereon  erroneous. 

Upon  the  facts  found,  whether  found  by  the  finding  of  a 
Court,  or  the  report  of  a  referee,  or  the  special  verdict  of  a 
jury,  the  Court  must  decide  the  law  of  the  facts  before  order- 
ing judgment;  and  if  its  decision  is  contrary  to,  or  incon- 
sistent with,  the  pleadings  in  the  case,  or  is,  in  any  respect, 
contrary  to  law,  a  new  trial  should  be  granted.  ( Tevis  vs. 
Hicks,  41  Cal.  123;  Emerson  vs.  Santa  Clara  County,  40 
Cal.  503.) 

Order  granting  a  new  trial  affirmed. 

I  concur:  Thornton,  J. 


CONCURRING    OPINION. 

1  concur  in  the  affirmance  of  the  order  panting  a  new 
trial.  The  Court  permitted  the  defendant  Bicknell,  against 
the  plaintiff's  objection,  to  testify  to  a  verbal  agreement 
whicn  constituted  no  defense  to  the  action  upon  the 
note.  As  stated  in  the  transcript,  "  counsel  for  the  plaint- 
iff at  this  point  objected  to  the  witness  testifying  to  a  parol 
contract  subsequent  to  the  note  and  varying  the  effect  tnere- 
of .    The  objection  was  overruled,  and  plaintiff  excepted.'' 
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If  the  objection  had  been  based  upon  the  gFOnnd  that 
evidence  of  the  parol  contract  would  be  immaterial  or  irrela- 
Tent,  I  do  not  think  that  the  ruling  of  the  Court  could  be 
sustained.  And  it  seems  to  me  that  the  ground  stated  is 
substantially  to  the  effect,  i.  e.,  that  such  an  agreement 
would  not  effect  the  plaintiff's  right  to  recover  uffon  the 
note.  And  the  secona  specification  of  error  conttoned  in 
the  statement  on  motion  for  a  new  trial  is,  that  **  Uie  Court 
erred  in  admitting  evidence  of  a  subsequent  parol  contract 
to  vary  or  change  the  effect  of  the  note  on  which  the  action 
was  brought."  That  "  subsequent  parol  contract "  constitu- 
ted the  defendants'  sole  defense  to  the  action,  and  that  if 
that  had  not  been  admitted  the  judgment  of  the  Court  below 
would  doubtless  have  been  for  the  plaintiff.  The  Court  does 
not  appear  to  have  based  its  order  granting  the  motion  for 
a  new  trial  upon  this  ground,  but  it  is  sufficient  for  the  pur- 
pose of  affirming  the  order,  that  the  Court  might  have  aone 
so.  It  seems  to  me  that  the  overruling  of  plaintiff's  objec- 
tion to  the  introduction  of  evidence  of  the  parol  agreement 
testified  to  by  defendant  Bicknell  constitutes  ''  error  of  law 
occurring  at  the  trial  and  excepted  to"  by  plaintiff. 

Sharpstein,  J. 

We  concur  in  the  opinion  of  Sharpstein,  J. :  McKinstry, 
J.,  Myrick,  J. 

DISSENTING  OPINION. 

I  agree  to  the  proposition  first  announced  in  the  opinion 
of  Mr.  Justice  McKee;  but  I  am  unable  to  agree  to  the 
proposition  that  where,  as  in  this  case,  all  of  tne  issues  of 
fact  raised  by  the  pleadings  are  found  upon  by  the  Court, 
and  the  findings  are  sustained  by  the  evidence,  as  is  ex- 
pressly stated  by  the  Court  below,  an  erroneous  judgment 
drawn  from  those  facts  can  be  corrected  by  means  of  a  mo- 
tion for  a  new  trial. 

The  authorities  cited  in  the  opinion  in  support  of  the 

Proposition  that  this  can  be  done,  are  Bosquet  vs.  Crane,  61 
lal.  505;  Terns  vs.  Hicks,  41  Cal.  123;  Emerson  vs.  Sa7}ta 
Clara  County,  40  Cal.  543;  and  Martin  vs.  Matfidd,  49  Cal. 
42.  I  am  unable  to  see  that  the  first  three  of  these  cases 
have  any  bearing  on  the  point  at  all,  and  the  last  one — 
Martin  vs.  Matfield—^o  far  as  it  applies  is,  as  I  read  it, 
directly  the  other  way.  Thus,  say  the  Court  in  the  opinion 
delivered  by  Mr.  Chief  Justice  Wallace:  "The  insufficiency 
of  the  evidence  to  justify  the  judgment  is  not  a  ground  of 
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motion  for  a  new  trial.  Such  a  motion  is  not  directed  at  the 
judgment,^  but  at  the  verdict,  or  other  decision  of  fact,  for  a 
new  trial  is  a  re-examination  of  an  issue  of  fact.  (Oode  Civ. 
Pro.,  Sec.  666.)  *  *  *  A  verdict  or  other  decision  of 
fact  may  be  set  aside,  and  a  new  trial  granted,  if  such  verdict 
or  decision  of  fact  be  against  law  (Sec.  656,  8upra,  subdi- 
vision 6);  that  is,  if  an  error  of  law  be  committed  resulting  in 
an  erroneous  decision  of  fact.''  And  Mr.  Justice  Bhodes,  in 
his  concurring  opinion  in  the  case,  said:  ''A  new  trial  is  a 
re-examination  of  an  issue  of  fact  (Code  C.  P.,  Sec.  656); 
and  when  a  new  trial  is  granted  the  finding  is  set  aside,  and 
of  course  the  judgment  resting  upon  it  must  fall.  But  the 
question  whether  the  judgment  is  authorized  by  the  plead- 
ing or  findings  cannot  be  a^tated  on  the  motion  for  a  new 
trial,  for  it  is  not  involved  m  a  re-examination  of  the  issues 
of  fact.  The  Code  has  provided  pther  and  sufiicient  modes 
for  the  determination  oi^ both  branches  of  that  question;  and 
it  is  very  clear  that  the  question  whether  the  issues  of  fact 
were  correctly  found,  does  not  depend  in  any  manner  on  the 
question  whether  a  pleadins  states  sufficient  facts  to  entitle  a 
party  to  the  relief  granted  by  the  judgment,  or  whether  the 
issues  as  found  sustain  the  judgment." 

These  views  are  supported  by  the  cases  of  Jenkins  vs. 
IHnk,  30  Cal.  686;  Sn4>pard  vs.  McNeil,  38  Cal.  74;  and 
Thompson  vs.  Hancock,  51  Cal.  110. 

Indeed,  I  cannot  see  how  it  can  be  otherwise  under  the 
statute.  Since  a  new  trial  is  "  a  re-examination  of  an  issue 
of  fact, "  where,  as  here,  all  such  issues  are  correctly  found 
upon,  I  am  unable  to  find  any  authority  for  ''a  re-examina- 
tion "  of  such  facts;  in  other  words,  for  a  new  trial,  or  to  see 
any  necessity  therefor.  As  said  by  Mr.  Justice  Ehodes,  in 
Martin  vs.  Maifidd,  supra,  the  Code. has  provided  other  and 
sufficient  modes  for  the  correction  of  such  errors  as  were 
complained  of  in  this  case. 

Nor  can  I  see  that  the  Court  below  erred  in  admitting  the 
testimony  of  Bicknell,  for  it  was  responsive  to,  and  tended 
to  prove  the  matters  set  up  in  the  answer.  That  these  mat- 
ters did  not,  in  law,  constitute  a  defense  to  the  action  could 
have  been  taken  advantage  of  by  the  plaintiff,  by  a  motion 
for  judgment  on  the  pleadings,  and  subsequently  by  an  ap- 
peal from  the  judgment,  and,  perhaps,  by  a  motion  in  the 
Court  below  for  judgment  on  the  findings  in  his  favor.  But 
for  the  reasons  already  given,  the  error  could  not,  in  my 
opinion,  be  corrected  on  a  motion  for  a  new  trial. 

I,  therefore,  dissent.  Boss,  J. 
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In  Bane. 


[PUed  December  30,  1880.] 

No.  7623. 
B.  J.  SHAYi  Petttioneb, 

TB. 

THE  SUPEBIOR  COUET  OF  THE  CrTT  AND  COUNTY 
OF  SAN  FEANCISCO,  Respondent. 

GkBTIOBABI — JtJBISDIOnOM  OF   SUPKBIOB   OOFBT  OF  SaK  FbANCSBOO  ON  TbA5»- 

FEB  FBOK  MxTNiozPAii  CouBT  OF  APPEALS.  Where  on  certiorari  from 
the  Saperior  Gonrt  of  San  Francisco,  it  appeared  that  the  judgment 
was  rendered  in  the  said  Conrt  on  an  appeal  from  the  Justices'  Coort 
to  the  Monicipal  Gonrt  of  Appeals,  from  which  the  cause  was  trans- 
ferred to  the  Superior  Gonrt;  and  it  was  objected  that  the  papers  on 
appeal  were  never  filed  in  the  Gounty  Gonrt,  and  that  therefore  the 
Superior  Gonrt  never  had  jurisdiction:  Eddy  that  under  the  Gonsti- 
tution  (Art.  XXH,  Sec  3),  and  Act  of  February  4, 1880  (Stats.  1880, 2), 
the  Superior  Gonrt  had  jurisdiction. 
Waiveb  of  Objections  to  RsouiiAbitt  of  Appbai<  bt  tbyikq  Appeal  ox 
Mbbitb.  Where  a  respondent,  on  an  appeal  to  a  Superior  Gourt,  ap- 
peared by  counsel  and  made  no  objection  to  the  regularity  of  any  of 
the  proeeedings.  but  tried  the  i^peal  on  the  merits:  Held,  on  certio- 
rari, that  it  was  too  late  afterwards  to  complain  of  the  insufficiency  of 
the  notice  and  undertaking  on  appeal.  \ 

Certiorari. 

Eugene  Dempsey,  for  petitioner. 

By  the  Court: 

This  is  an  application  for  a  writ  of  certiorari  to  review  the 
judgment  of  the  Superior  Court  of  the  City  and  County  of 
San  Francisco. 

It  appears  from  the  petition  that  a  judgment  was  rendered 
in  the  Court  of  a  Justice  of  the  Peace^  within  said  ci^  and 
county,  in  favor  of  the  petitioner,  and  on  an  appeal,  or,^afi  it 
is  claimed,  on  an  irregular  and  imperfect  attempt  to  talce  an 
appeal;  a  judgment  was  rendered  against  the  petitioner  by 
tne  Superior  Court.  It  is  claimed  on  behalf  of  the  petitioner 
that  the  notice  of  &ppei4  and  the  undertaking  are  substan-  , 
tially  defective,  and  it  is  also  claimed  that  the  papers  on  ap- 
peal were  never  filed  in  the  County  Court,  but  on  the  con- 
trary they  were  filed  in  the  Municipal  Court  of  Appeals  for 
said  city  and  county,  without  any  order  of  transfer  from  the 
County  Court.  It  is  urged,  therefore,  that  the  Superior 
Court  had  no  jurisdiction  to  try  the  case.  The  return  snows, 
however,  that  the  papers  in  the  case  were  in  the  Superior 
Court  of  the  City  and  County  of  San  Francisco,  and  that 
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Court  succeeded  to  aU  the  powers  and  jnrisdiction  of  the 
County  Court  and  Municipal  Criminal  Court,  under  and  by 
virtue  of  the  Constitution,  which  went  into  operation  on  the  > 
first  day  of  January,  1880.     (Constitution,  Sec.  3,  Art.  XXII; 
see,  also.  Laws  of  1880,  page  3.) 

It  further  appears,  that  when  the  case  was  tried,  the  peti- ' 
tioner  appeared  by  counsel,  made  no  objection  to  the  re^- 
larity  of  any  of  the  proceedings,  and  defended  the  action 
upon  its  merits.  It  is  too  late  now  to  complain  of  the  insuffi- 
ciency of  the  notice  or  undertaking  on  appeal.  (Beynolds  vs. 
Hams,  14  Cal.  677;  Hayes  vs.  ShaUuck,  21  Cal.  53;  Mahcmey 
vs.  Middleton,  41  Cal.  4i.) 

Writ  denied. 


Depabtment  No.  2.  . 


[Filed  December  31,  1880.] 

No.  7075. 

ESTATE  OF  ELIZABETH  KELLY,  Deceased. 

FsOBATt — NON-BSBIDENT  MaBBUD  DaUQBTKB  OF    iMnmATB    NOT  EmTITLSD 

TO  NoMiNATS  Abmimistbatob.  Under  the  Code  of  Civil  Procednre 
(Sees.  1370  and  1379)  the  Public  Administrator  is  entitled  to  letters 
of  administration  upon  an  intestate  estate  in  preference  to  the  nomi- 
nee of  a  non-resident  married  daughter  of  the  intestate. 

Appeal  from  the  Superior  Ooart  of  Sacramento  County. 

C.  L.   White,  for  appellant.  * 

P.  J,  Hopper,  for  respondent. 

By  the  Court: 

This  case  involves  the  question  as  to  the  right  of  adminis- 
tration. The  Public  Administrator  applied  for  letters,  and 
a  counter  application  was  made  by  tne  nominee  of  a  mar- 
ried daughter  of  the  intestate.  Under  tjje  provisions  of  the 
Code  of  Civil  Procedure,  we  see  no  way  of  escaping  the  con- 
clusion that  in  such  a  case  the  Public  Administrator  has  the 
first  right.  There  have  been,  at  various  times,  so  many 
amendments  to  the  Code  concerning  the  right  of  administra- 
tion, that  it  is  quite  difficult  to  extract  a  harmonious  system; 
indeed,  in  the  case  at  bar,  we  see  no  reason  why  the  hus- 
band of  the  female  heir  may  not  administer,  other  than 
the  rule  as  furnished  to  us  by  the  Legislature. 

Order  reversed  and  cause  remanded. 
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Depabtment  No.  1. 


[FOed  January  3,  1881.] 

No.  7180. 

J.  D.  LORD,  Bespondemt, 
vs. 
J.   J.   LAWYER,  Adminib!Cbatob,  etc.,  of  Benjamin   F. 
Pollard,  Deceased,  Appellai^t. 

Statutb  of  LnciTAiioNB— Adtxssb  PoasnsioH  Ajtkb  Exbcotzoh  ot  Bab- 
gain  AMD  Sale  Deed.  Where  a  settler  on  public  land  in  1859  execa- 
ted  a  bargain  and  sale  deed  of  it,  but  continned  to  hold  it,  claiming 
as  his  own  without  being  called  on  to  aoooui^t  for  rents  and  profits, 
and  afterwards,  in  May,  1874,  obtained  a  patent  for  it  in  bis  own 
.  name,  and  continued  to  hold  and  use  the  land  as  his  own  down  to  his 
death  in  January,  1879:  Held,  that  his  title  by  adverse  possession 
was  complete. 

Appeal  from  the  Superior  Court  of  El  Dorado  County. 

George  O.  Blancfiard,  for  appellant. 
H.  0.  Beatty,  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 
The  complaint,  which  is  in  the  usual  form  of  an  action  of 
ejectment,  was  filed  June  7, 1879.  The  answer,  among  other 
things,  denied  the  plaintiff's  alleged  title  and  right  of  posr 
sesion,  and  set  up  in  defense  the  statute  of  limitations. 
The  defendant  is  the  administrator  of  the  estate  of  Benja- 
min F.  PoUard,  deceased.  On  the  trial  the  plaintiff  intro- 
duced in  evidence  a  bargain  and  sale  deed  for  the  land  in 
controversy,  from  the  said  Pollard  to  the  plaintiff,  of  date 
November  8,  1859.  At  the  time  of  the  execution  of  this 
deed  the  land  belonged  to  the  government  of  the  United 
States.  Subsequentrjr,  to  wit,  on  the  twentieth  day  of  May, 
1874,  the  title  to  the  land  was  acquired  by  PoUard  from  the 
government  by  patent  issued  to  him  of  that  date. 

There  was  testimony  given  on  behalf  of  the  defendant 
tending  to  show  an  adverse  possession  of  the  premises  on 
the  part  of  Pollard  for  much  more  than  the  statutory  period, 
and  for  more  than  five  years  immediately  preceding  me  ob- 
taining of  the  title  by  Pollard  from  the  government.  In- 
deed, the  plaintiff  himself  testified:  "PoUard  never  ac- 
counted to  me  for  the  rents  and  profits  of  the  ranch.  There 
was  no  talk  that  he  should.  I  think  I  asked  him  a  good 
many  times  for  money  from  the  ranch,  and  other  monevs. 
I  never  asked  Pollard  for  possession   of  the  place.     &e 
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had  possession  all  the  time,  and  controlled  everythmg.  I 
did  not  furnish  any  of  the  mone^  to  pay  the  government  for 
tiie  land,  or  to  pay  the  taxes  on  it.  I  suppose  Pollard  paid 
it.     I  think  Pollard  told  me  that  he  intended  to  try  to  get  a 

Jatent  from  the  government  for  the  land  for  himself.  After 
^ollaxd  obtained  the  government  title  he  told  me  of  it. 
This  was  the  first  I  knew  of  his  obtaining  title.  I  did  not 
say  anything  against  it.  I  said  nothing.  *  *  *  When 
Pollard  was  going  to  get  the  patent  I  had  an  idea  that  my 
title  had  expired  dv  the  statute  of  limitation.'" 

On  the  part  of  the  defendant  the  witness  Harris  testified: 
"1  knew  l^oUard  for  twenty-five  years  living  on  the  place. 
*  *  *  Ever  since  1859  rollard  has  been  usin^  the  prop- 
erty as  his  own,  claiming  to  own  it.  Has  offered  it  for  sale. 
Applied  for  it  in  his  own  nam^;  purchased  it  from  the  gov- 
ernment. I  was  a  witness  for  him  before  the  United  Stotes 
Land  Office,  when  he  proved  up  and  paid  for  it  to  the  gov- 
ernment. This  was  in  1871  or  1872.  He  said  when  he  made 
the  affidavit  that  it  was  his  own,  and  that  there  was  no  other 
claim  to  it."  There  is  other  testimony  in  the  record  tending 
to  show  that  Pollard  from  1859  to  the  time  of  his  death, 
which  occurred  January  22, 1879,  held  the  adverse  possession 
as  against  every  one  but  the  government  of  the  United 
States. 

It  is  well  settled  in  this  Court  that  such  possession,  though 
held  in  admitted  subordination  to  the  title '  of  the  govern- 
ment, may  nevertheless  be  adverse  to  every  one  not  holding 
under  the  government.  {McManus  vs.  O^SuUivan,  48 Cal.  Y; 
Page  vs.  Fowler,  28  Cal.  611;  Hayes  vs.  Martin,  45  Cal.  559.) 

The  fact  that  Pollard  executed  to  the  plaintiff  the  deed  of 
November  8,  1859,  did  not  prevent  him  from  afterwards  tak- 
ing and  holding  adverse  possession  of  the  premises  as  against 
the  plaintiff.  (3  Washburn  on  Beal  Prop.,  p.  88;  Borland 
vs.  MagiUon,  47  Cal.  485;  Franklin  vs.  Dortand,  28  Cal.  175; 
Haxtman  vs.  Beed,  50  Cal.  485;  Jackson  vs.  Brink,  5  Cowen, 
484.)  It  results  that  the  Court  below  erred  in  giving  to  the 
jury,  as  it  did,  this  instruction: 

''  The  plaintiff  moves  the  Court  to  instruct  the  jury  that  if 
they  believe,  from  the  evidence,  that  the  defendant,  on  or 
about  the  seventh  day  of  February,  1879,  entered  into  pos- 
session of  the  premises  in  dispute,  claiming  the  same  as  a 
part  of  the  estate  of  Benjamin  JP.  Pollard,  deceased,  and  so 
remained  up  to  the  time  this  action  was  commenced,  to  wit, 
June  7,  1879,  and  that  the  plaintiff,  on  or  about  the  sixteenth 
day  of  April,  1879,  demanded  the  possession  of  said  prem- 
ises of  the  defendant,   and  he  (the  defendant)  declined  to 
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snrrender  the  same;  and  further,  that  Benjamin  F.  Pollard 
departed  this  life  some  time  in  the  month  of  January,  1879, 
and  prior  to  the  twenty-third  da^  of  that  month,  and  no  ad- 
ministrator was  appointed  on  his  estate  nntil  Febroary  7, 
1879,  then  they  must  find  for  the  plaintiff." 

This  was  the  only  instmction  given.    Under  it  there  was 
nothing  for  the  jury  to  do  but  to  return  a  verdict  for  the 

Slaintiff,  which  it  <ud,  irrespectiye  of  the  qnestion  of  ihe 
tatute  of  Limitations,  or  of  any  other  fact  or  facts  than 
those  recited  in  the  instmction. 

Jnd^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 
We  concur:  McEinstry,  J.,  Morrison,  C.  J. 


Depabtment  No.  2. 


[Filed  December  28,  1880.] 
No.  6719. 

G.  W.  CLAEKE  and  FRED.  COX,  Kespondbntb, 

vs. 
THOMAS  FOWLER,  Appellant. 

Pbomihsobt  Note  bt  onb  Pabtneb  to  anothbb  on  Dibsolution  op  Pabtnxb- 
BHiP.  A  promiBSory  note  given  by  one  partner  to  another  cannot 
ordinarily  be  saed  at  law,  as  there  cannot  at  law  be  a  final  settlement 
of  the  partnership  dealings,  bnt  it  is  otherwise  if  the  note  be  given  in 
consideration  of  the  porchase  by  the  one  of  all  the  other's  interest 
in  the  partnership  and  be  thns  executed  at  the  time  and  as  a  part  of 
the  dissolution  of  the  partnership. 

Objeotionb  to  Eyidbvob  on  Afpbaij — Tbanbcbipt  should  show  that  Eyi- 
dbncb  was  Admittxd.  An  objection  on  appeal,  that  an  objection  to 
evidence  in  the  Court  below  was  not  passed  on,  will  not  be  considered 
if  the  transcript  fails  to  show  that  the  evidence  was  before  the  Court 
below. 

Appellant  cannot  complain  of  Inquibt  instituted  bt  Hdibelp.  Where  in 
an  action  on  a  promissory  note  defendant  objected  that  the  note  was 
a  partnership  transaction  and  on  appeal  from  a  judgment  against 
him  claimed  that  it  was  not  competent  for  the  Court  below  in  an 
actioE  at  law  to  inquire  into  partnership  dealings:  Held,  that  the 
institution  of  the  inquiry  in  the  Court  below  by  the  defendant  him- 
self was  a  sufficient  answer  to  his  objection  and  that  he  was  not 
prejudiced  by  it.  4 

Appeal  from  the  District  Court  of  the  Thirteenth  Judicial 
District,  Tulare  County.  ' 

AtiveU  <k  Bradley,  for  appellant. 
W.  W.  Cross,  for  respondenta. 
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By  the  Court: 

There  are  but  three  points  on  this  appeal,  which  it  is 
necessary  for  us  to  notice. 

The  first  is,  that  the  note  sued  on  was  given  by  a  partner 
to  his  copartners,  and  therefore  an  action  at  law  will  not  lie, 
it  appearing  from  the  evidence  that  there  has  been  no  finsd 
settlement  of  the  partnership  dealings.  The  Court  finds- 
however,  that  the  note  was  given  by  defendant  to  plaintiflfe, 
in  consideration  of  the  purchase  by  the  former  of  the  latter 
of  aU  the  plaintiffs'  interest  in  and  to  all  of  the  partnership 
property  and  stock  on  hand,  undisposed  of  at  that  date. 

The  Court  further  finds  that  "said  promissory  note  was 
executed  at  the  time  of  the  dissolution  of  said  copartnership, 
and  was  not  any  part  of  said  copartnership  affairs  and  trans- 
actions." 

The  evidence  fully  sustains  these  findings,  and  it  ia  there- 
fore unnecessary  for  us  to  determine  the  legal  (question  so 
ably  argued  on  this  appeal.  The  note  was  not  given  in  the 
course  of  partnership  dealings,  and  did  not  arise  out  of  any 
pjartnership  transaction.  It  was  executed  after  the  dissolu- 
tion of  the  firm,  and  was  given  in  consideration  of  a  sale  by 
plaintiffs  to  defendant  of  their  interest  in  the  remaining 
partnership  Droperty. 

The  second  point  relates  to  exhibit  B.  It  is  claimed  that 
when  exhibit  B  was  offered  in  evidence,  its  introduction  was 
objected  to,  and  the  objection  was  not  passed  upon  by  the 
referee. 

In  the  recent  case  of  Montgomery  vs.  Donnellv,  No.  7233, 
this  Court  says:  "The  counsel  for  defendant,  however  in-" 
sists  that  the  record  does  not  show  that  the  patents  offered 
in  evidence  were  introduced  or  read  in  evidei^ce;  and  there 
is  no  direct  statement  that  they  were.  As  each  was  offered, 
an  objection  was  interposed  and  overruled.  This  we  think 
to  be  the  equivalent  of  a  statement  that  each  was  admitted 
in  evidence.  A  direct  statement  to  that  effect  would  be 
more  satisfactory,  but  we  do  not  feel  called  upon  to  reverse 
the  judgement  on  that  groimd."  But  it  does  not  appear 
from  the  transcript  (folios  261  and  252)  that  exhibit  n  was 
before  the  Court  as  a  part  of  the  evidence  taken  and  re« ' 
ported  to  the  Court  by  the  referee. 

There  is  another  point  made  by  the  defendant  to  the  effect 
that  it  was  not  competent  for  the  Court,  in  an  action  at  law, 
to  inquire  into  the  partnership  dealings;  but  it  is  a  sufficient 
answer  to  this  objection  to  say  that  the  defendant  instituted 
tl^e  inquiry,  and  was  not  prejudiced  by  it. 

The  judgment  and  order  are  affirmed. 
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In  the  Superior  Court 

Of  the  City  and  County  of  San  Fbangibgo. 


Depabtment  No.  4. 


JOHN  W.  SHAEFFER,  Plaintiff, 

FEANCIS  KORBELL  et  al..  Defendants. 

«7.  £.  Boone,  for  plaintiff. 
Chas.  WUtram,  for  defendants. 

Haynb,  J: 

This  is  an  action  for  damages  for  the  use  of  certain  trade- 
marks and  for  an  injunction.  The  names  claimed  as  trade- 
marks are  the  following: 

Mechanic's  Own,  Chromo,  Oregon,  Grape,  Bon-Ton, 
Beauty,  Victoria,  Imperial,  Private  Cuvee,  Bed  Seal,  Tony, 
Fruit,  Green  Seal,  Eclipse,  Shig,  Don  Juan,  Columbus, 
Give  Us  a  Light,  Little  Devil,  Stai  and  Garter. 

These  names  the  plaintiff  alleges  he  has  adopted  as  trade- 
marks for  various  brands  of  cigars. 

No  devices,  symbols,  or  pictures  are  alleged  to  be  used  in 
connection  with  the  names.  Each  name  stands  by  itself  and 
is  alleged  to  be  a  trade-mark  for  a  particular  kind  of  cigar. 
The  defendants  contend  that  the  names  are  not  such  as  a 
Court  will  protect. 

The  provision  of  the  Civil  Code  in  relation  to  the  subject 
is  as  follows : 

''  Section  991.  One  who  produces  or  deals  in  a  particular 
thing,  or  conducts  a  particular  business,  may  appropriate  to 
his  exclusive  use  as  a  trade-mark,  any  form,  symbol,  or 
name  which  has  not  been  so  appropriated  by  another,  to 
deaigncUe  the  origin  or  ownership  thereof;  but  he  cannot  exclu- 
sively appropriate  any  designation  or  part  of  a  designation 
which  relates  only  to  the  name,  quality,  or  the  description  of 
the  thing  or  busmess,  or  the  place  where  the  thinfi^  is  pro- 
duced, or  the  business  is  carried  on." 

This  section  embodies  the  common  law  rule.  This  rule 
was  stated  by  Duer  J.,  in  a  leading  case  (Amodceag  Co.  vs. 
Spear,  2  Sandf.  605)  as  follows:  "The  owner  of  an  original 
trade-mark  has  an  undoubted  right  to  be  protected  in  the 
exclusive  use  of  all  the  marks,  forms,  or  symbols  that  were 
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appropriated  as  designaidng  the  true  origin  or  ownership  of 
the  article  or  fabric  to  which  they  are  affixed;  but  he  has  no 
right  to  an  exclusive  use  of  any  words,  letters,  figures,  or 
symbols  which  have  no  relation  to  the  origin  or  ownership 
of  the  goods,  but  are  onlv  meant  to  indicate  their  name  or 
quality.  He  has  no  right  to  appropriate  a  sign  or  s^bol 
which,  from  the  nature  of  the  fact  which  it  is  used  to  signify ^ 
others  may  employ  wUh  equal  trutJi,^^ 

And  in  a  recent  case,  Field,  C.  J.,  delivering  the  opinion  of 
the  Supreme  Court  of  the  United  States,  said:  '^  The  limita- 
tions upon  the  use  of  devices  as  trade-marks  are  well  defined. 
The  object  of  a  trade-mark  is  to  indicate  either  hj  its  own 
meaning  or  bv  association,  the  origin  or  ownership  of  the 
article  to  which  it  is  applied.  If  it  did  not,  it  would  serve 
no  useful  purpose  either  to  the  manufacturer  or  to  the  pub- 
lic." (See  Amoskeag  Go,  vs.  Ti'ainery  Beportor  of  Septem- 
ber 22,  1880.) 

From  these  authorities  I  take  the  principle  to  be  that  the 
name  claimed  as  a  trade-mark  must  indicate  either  b^  its 
own  meaning,  or  by  association,  the  origin  or  ownership  of 
the  article,  and  that  generic  names  and  names  in  common 
use,  or  descriptive  of  an  articfe  of  trade,  its  qualities,  ingre- 
dients, or  characteristics,  cannot  be  appropriated  as  trade- 
marks. The  decisions  furnish  ample  illustration  of  the> 
application  of  this  principle.  Thus  in  the  case  of  Amoskeag 
Uo.  vs.  Irainer,  above  cited,  the  Supreme  Court  of  the 
United  States  held  that  the  letters  '*  A.  C.  A."  could  not  be 

J)rotected  as  a  trade-mark,  although  they  had  been  used  as  such 
or  more  than  forty  years  and  had  become  well  known,  ^o, 
in  Wotherspoon  vs.  uray  (36  Scottish  Jurist,  24)  protection 
was  refused  to  the  name  "Victoria  Lozenges."  So,  in  Perry 
vs.  TruefUt  (6  Beavan,  72)  the  Master  of  the  Bolls  refused  to 
protect  the  name  ''Medicated  Mexican  Balm."  So,  in 
Kirmey  vs.  Barch  (cited  in  Coddington's  Dig.  of  Tr.  M.  P. 
1037)  the  Supreme  Court  of  New  York  refused  to  protect  the 
name  "Caporal"  as  a  trade-mark  for  a  certain  kind  of 
tobacco.  So,  in  BaggeU  vs.  Mndlaier  (L.  B.  17  Eq.  29)  the 
English  Vice-Chancellor  held  that  the  words  "Nourishing 
Stout"  were  not  entitled  to  protection.  So,  in  Stokes  vs. 
Landgraff  (17  Barb.  608)  protection  was  refused  to  the 
words  ''Cylinder,"  "Lake,"  "Wavne,"  "Galen,"  and  "New 
York."  So,  in  Corwin  vs.  Daly  CI  Bosw.  222)  it  was  held  that 
the  word  "Club  House"  could  not  be  appropriated  as  a 
trade-mark  for  a  kind  of  gin.  So,  in  Choynski  vs.  Cohen  (39 
Cal.  501)  it  was  held  that  the  words  "Antiquarian  Book 
Store"  could  not  be  appropriated  as  a  trade-mark.    And  so 
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in  Burhe  vs.  Ccussin  (45  Oal.  477)  it  was  held  that  the  words 
''Aromatic  Schiedam  Schnapps^  were  not  entitled  to  pro- 
tection. 

I  think  the  names  claimed  by  the  plaintiff  come  within  the 
principle  above  laid  down,  and  are  not  entitled  to  protection 
as  trade-marks.  Some  of  the  cases  cited  by  plaintiff  sapport 
his  view,  but  they  do  not  seem  to  be  well  reasoned,  and  are 
in  conflict  with  respectable  authorities.  The  case  of  Wood- 
ward vs.  Laxar  (21  Gal.  448)  does  not  touch  the  question. 
In  that  case  both  parties  asserted  that  the  name  in  question 
(The  What  Cheer  House)  was  a  valid  trade-mark,  and  the 
only  controversy  was  as  to  which  of  them  was  entitled  to  use  it 
The  Court  held  that  the  lessee,  who  had  built  up  the  busi- 
ness under  the  name,  was  entitled  to  use  it  after  removing 
to  another  place,  and  that  the  owner  could  not  use  the  name 
for  his  own  business  carried  on  at  the  old  place.  The  case 
of  Derringer  vs.  Plate  (29  Cal.  292)  is  not  in  point.  In  that 
case  the  name  protected  was  the  manufacturer's  own  name, 
which  it  is  universally  conceded  is  entitled  to  protection. 

There  is  another  reason  why  the  complaint  does  not  state 
a  cause  of  action.  The  complaint  alleges  that  the  plaintiff 
adopted  the  names  as  trade-marks  for  cigars.  It  is  not 
alleged  that  the  defendants  sell  any  cigars  or  tobacco  in  any 
form.  They  manufacture  boxes  for  cigar  dealers  and  put 
upon  the  boxes  the  names  to  which  plaintiff  lays  claim;  and 
the  persons  to  whom  the  boxes  are  sold  fill  them  with  cigars 
and  sell  them.  These  latter  persons  are  the  ones  who  in- 
fringe upon  plaintiff's  ri^ht,  if  he  has  any. 

The  demurrer  is  sustamed,  with  leave  to  amend  within  ten 
days. 

Department  No.  4, 


P.  B.  HEWLETT,  Plaintifp, 

vs. 

SIMON  EPSTEIN  et  al..  Defendants. 

H.  C.  Ftrebaiighy  for  plaintiff. 
H,  A.  Powell,  for  defendants. 

Hatne,  J : 

This  is  an  action  hj  a  stockholder  of  the  Henrietta  Gravel 
Mining  Company  against  the  directors  of  the  Company  to 
recover  five  sums  of  $1,000  each,  as  penalties  for  failures  to 
comply  with  the  provisions  of  the  Act  of  April  23,  1880  (see 
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Laws  1880,  p.  134).  The  act  imposes  certain  duties  upon 
the  officers  of  mining  companies,  and  prescribes  penalties 
for  non-compliance. 

The  provision  in  relation  to  directors  is  as  follows: 

''  It  shall  be  the  duty  of  the  directors,  on  the  first  Monday 
of  each  and  every  month,  to  cause  to  be  made  an  itemizea 
account  or  balance  sheet  for  the  previous  month,  embracing 
a  full  and  complete  statement  of  all  disbursements  and  re- 
ceipts, showing  from  what  sources  receipts  were  derived,  and 
for  what  and  to  whom  'such  disbursements  or  payments  were 
made,  and  for  what  object  and  purpose  the  same  were  made, 
and  the  balance,  if  any,  on  hand." 

The  plaintiff  alleges  that  the  defendants  never  made  any 
statement  during  the  months  of  April,  May,  June,  July  and 
August,  and  claims  a  penalty  of  $1,000  for  each  of  those 
months. 

The  defense  is  that  the  Act  is  in  violation  of  Section  25  of 
Article  IV,  of  the  Constitution,  which  is  as  follows: 

''The  Legislature  shall  not  pass  local  or  special  laws  in 
any  of  the  following  enumerated  cases,  that  is  to  say  *  * 
*  *  Thirty-third.  In  all  other  oases  where  a  genercd  law 
can  be  made  applicable,'' 

In  this  regard  two  questions  present  themselves,  viz. :  is 
this  a  special  law?  and  second,  is  the  case  such  that  a  gen- 
eral law  could  have  been  made  applicable  ?  If  these  ques- 
tions be  answered  in  the  affirmative  the  act  must  be  neld 
unconstitutional. 

The  defendants  contend  that  the  law  is  special  because  it 
applies  only  to  mining  corporations  and  not  to  corporations 
of  any  other  kind.  The  plaintiff  contends  that  inasmuch  as 
it  applies  to  aU  mining  corporations,  it  is  a  general  and  not  a 
special  law ;  and  in  this  behalf  a  lar^e  number  of  cases  are  cited 
which  hold  that  a  law  which  applies  to  all  the  members  of  a 
class  is  not  a  special  law.  But  such  decisions  do  not  throw 
any  light  upon  the  question,  because  the  whole  difficulty  is 
in  determining  what  constitutes  the  class.  If  for  the  pur- 
poses of  the  question  the  class  is  to  consist  of  mining  cor- 
porations, it  is  obvious  that  the  law  is  not  special;  but  if,  on 
the  other  hand,  the  class  is  to  consist  of  private  corporations, 
it  is  equally  obvious  that  the  law  is  special,  for  only  a  com- 
parative small  number  of  private  corporations  are  for  the 
purpose  of  mining.  This  question  as  to  what  shall  constitute 
a  class  is  one  of  great  difficulty.  There  is  no  property  of 
objects  which  may  not  be  taken  if  we  please  as  the  founda- 
tion for  a  classification — the  objects  having  the  property, 
being  placed  in  a  class  by  themselves.     There  may  oe,  m 
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this  way,  as  many  classes  as  we  choose.  If  it  should  be  held 
that  the  Legislature  could  make  classes  in  this  fashion,  and 
that  a  law  was  not  special  because  it  applied  to  all  the  mem- 
bers of  the  class,  made  for  the  occasion,  it  is  evident  that 
there  could  be  no  such  thing  as  a  special  law;  because  the 
class  could  always  be  made  to  suit  tne  law.  Autliority  does 
not  seem  necessary  on  this  proposition.  But  we  are  not 
without  authority.  Li  the  case  of  the  McOlure  Charter,  the 
Legislature  attempted  to  make  a  law  (which  applied,  and 
was  intended,  to  San  Francisco  only;  general,  oy  a  mere 
shuffling  of  words.'  They  selected  from  the  class  municipal 
corporations,  a  small  class  of  their  own,  consisting  of 
consolidated  cities  and  counties  of  more  than  100,000 
population,    and    it    was    contended   that   the    law   was 

feneral  because  it  applied  to  all  the  members  of  that  ^' class.'* 
lut  the  Supreme  Court  held  that  this  could  not  be  done, 
saying:  **Tne  Constitution  nowhere  confers  the  power  to 
classify  in  that  manner"  (Desmond  vs.  Dunn,  June  21, 1880). 
So  in  the  bakers'  case,  the  Legislature  selected  from  the 
community  a  certain  "class,"  viz.,  bakers,'  and  from  this 
"class"  they  selected  a  smaller  class,  viz.,  master  bakers, 
and  passed  a  Sunday  law,  applicable  to  the  latter  "class." 
The  Supreme  Court  held  it  to  be  unconstitutional  notwith- 
standing it  applied  to  all  the  members  of  the  "class"  (^ 
parte  WesterfteU,  P.  C.  Law  Jour.  Sept.  18,  1880).  The 
language  of  the  Court  in  the  above  cases  is  that  the  Act 
"  must  be  as  broad  as  the  subject  matter  to  which  it  relates," 
and  "must  include  within  its  sanction  all  who  come  within 
its  purpose  and  scope."  Without  inquiring  as  to  the  precise 
limitations  of  this  principle,  it  seems  to  me  that  if  the  pro- 
visions of  the  Act  could  have  been  made  applicable  to  bank- 
ing, insurance,  and  other  private  corporations,  the  Legisla- 
ture was  not  authorized  to  make  it  applicable  only  to  mining 
corporations.  If  the  Legislature  had  passed  a  law  relating 
only  to  persons  engaged  in  the  business  of  mining  it  seems 
clear  that,  if  it  could  have  been  made  applicable  to  all  per- 
sons, it  could  not  be  upheld.  If  the  law  could  be  made  appli- 
cable to  all  persons,  the  attribute  of  being  engaged  in  the 
business  of  mining  wotdd  be  entirely  irrelevant.  The 
selection  of  such  an  attribute  to  serve  as  the  foundation  for 
a  classification  would  be  a  purely  arbitrary  selection,  havinff 
no  relation  whatever  to  the  purpose  of  the  law.  As  well 
might  the  Legislature  undertake  to  pass  a  law  in  relation  to 
such  persons  only  as  had  blue  eyes.  In  such  case  the  argu- 
ment that  the  law  was  general  because  it  applied  to  all  the 
members  of  the  class,  blue  eyed  persons,  would  be  as  forci- 
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ble  as  in  the  case  under  consideration;  but  I  do  not  think 
it  wonld  prevail.  I  think  the  Legislature  is  no  more  author- 
ized to  arbitrarily  select  from  the  class  ''private  corpora- 
tions having  directors  and  stockholders/'  a  subclass  con- 
sisting of  such  as  are  engaged  in  the  business  of  mining, 
than  it  is  to  select  from  the  class,  ''  private  persons/'  a  sub- 
class consisting  of  those  engaged  in  the  business  of  mining, 
or  those  having  blue  eyes.  All  private  corporations  having 
directors  and  stockholders  are  more  or  less  alike.  They  are 
formed  in  the  same  manner,  and  have  in  general  the  same 
rights  and  liabilities.  They  differ  as  to  the  business  in 
which  they  are  engaged  much  though  not  quite  in  the  same 
wav  that  private  persons  do.  But  speaking,  generally,  their 
rights  and  liabilities  are  the  same,  and  I  think  that  a  law 
requiring  statements  from  the  directors  to  be  posted  up  for 
the  information  of  stockholders,  but  limited  in  its  operation 
to  mining  companies,  and  excluding  banking,  insurance  and 
other  private  corporations,  is  a  special  law  within  the  meeming 
of  the  constitu|aon.  But  it  ma^  be  objected  that  the  argu- 
ment proves  too  much,  and  that  it  would  make  the  Act  uncon- 
stitutional even  if  it  applied  to  all  private  corporations;  that 
it  would  be  necessary  to  make  it  apply  to  private  persons  as 
well.  The  answer  is  that  it  could  not  be  made  applicable  to 
persons.  The  requirement  of  the  Act  is  in  substance  that 
the  directors  shau  furnish  a  statement  to  the  stockholders, 
unless  there  is  some  part  of  a  person  that  answers  to  the* 
directors  and  another  part  that  answers  to  the  stockholders, 
I  cannot  see  how  the  law  could  be  made  applicable  to  him. 
All  that  I  say  is,  that  the  Legislature  is  no  more  authorized 
to  arbitrarily  divide  up,  for  the  purposes  of  this  law,  the 
class,  private  corporations,  than  it  would  be  to  arbitrarily 
divide  up  the  class,  private  persons,  for  the  purposes  of  law 
which  could  be  made  applicable  to  all  persons.  A  law 
which  undertakes  to  do  so  is  a  speciid  law. 

2.  Having  resolved  the  first  question  in  the  affirmative,  it 
becomes  necessary  to  consider  whether  the  case  is  such  that 
a  general  law  could  have  been  made  applicable;  for  it  is 
only  in  such  case  that  the  prohibition  applies.  It  seems 
plain  that  the  Act  could  have  been  made  to  apply  to  all 
corporations  which  have  directors  and  stockholders.  There 
is  nothing  impossible  in  a  requirement  that  directors  shall 
furnish  a  statement  of  the  a&irs  of  a  company.  If  there 
were  anything  peculiar  to  mining  corporations  by  reason  of 
which  the  law  was  applicable  to  them  and  not  to  other  pri- 
vate corporations,  the  prohibition  of  the  constitution  would 
not    apply.      But   there    is    nothing    peculiar    to   mining 
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corporations  which  enables  their  directors  to  famish 
a  stifttement  which  directors  of  other  corporations  cannot 
furnish.  A  law  which  shonld  require  the  directors  of  all 
corporations  to  furnish  statements  everj  month  for  the  in- 
formation of  stockholders,  seems  not  only  possible,  but 
highly  beneficial  and  proper.  This  is  so  clear,  that  it  is  not 
seriously  disputed.  !but  it  is  said  the  Legislature  is  the  sole 
judge  of  the  applicability  of  a  law,  and  that  itb  judgment 
upon  the  question  is  condusiye  and  cannot  be  reyiewed  by 
tiie  Courts.  It  must  be  admitted  that  there  are  decisions  in 
other  States  which  sustain  this  view.  ,  These  decisions  were 
cited  to  our  Supreme  Court  in  Earle  vs.  The  Board  of  Edu- 
cation, and  it  was  there  intimated  by  the  Court  that  the  cases 
did  not  apply  to  our  Constitution.  But  the  point  was  not 
decided,  and  we  are  left  to  determine  it  upon  principle.  Upon 
principle  I  cannot  see  how  it  can  be  maintained.  If  the  leg- 
islative determination  is  conclusive,  it  must  be  so,  because  it 
is  a  l^slative  determination,  and  not  because  it  is  a  correct 
one.  It  must  be  conclusive  in  every  case,  or  not  at  all.  Now, 
if  the  determination  of  the  Legislature  as  to  whether  a  gen- 
eral law  could  be  made  applicable  is  conclusive  in  every  case, 
the  clause  of  the  Constitution  under  consideration  never 
could  have  any  operation.  Whenever  the  subdivision  for- 
bidding a  special  law  "in  all  cases  where  a  general  law  can 
^e  made  applicable"  is  invoked,  the  simple  answer  would  be 
that  the  Legislature  has  determined  that  a  general  law  could 
not  have  been  made  applicable  and  that  there  is  nothing 
more  to  be  said  about  the  matter.  This  would  make  the 
clause  under  consideration  a  dead  letter.  I  cmnot  i^dopt 
a  construction  which  leads  to  such  a  result.  It  is  perfectly 
true  that  the  policy  of  a  law  is  for  the  Legislature  and  not 
for  the  Courts.  It  is  for  that  body  to  determine  whether  a 
law  shall  be  passed,  and  what  its  provisions  shall  be. 
But  the  determination  of  the  question  whether  a  general 
law  could  have  been  made  applicable  ii  taken  from 
the  Legislature  by  our  Constitution  and  vested  in  the 
Courts.  And,  as  above  stated,  the  judgment  of  the  Court 
in  this  case  is  that  a  general  law  could  have  been  made 
applicable.  It  results  Siat  the  Act  must  be  held  uncon- 
stitutional. It  is  to  be  regretted. that  this  is  so;  for  the 
Act  was  most  wholesome  in  its  operation.  But  that  is  a 
matter  with  which  the  Court  has  nothing  to  do.  The  con- 
stitutionality of  a  law  must  be  determined  without  reference 
to  the  question  whether  it  is  a  desirable  one  or  not. 

.The  demurrer  to  the  amended  complaint  is  sustained,  with 
leave  to  amend  in  ten  days. 


Vol.  71.  Febbuabt  6, 1881.  No.  24. 

Sapreme  Court  of  California. 

Depabtment  No.  1. 


[Filed  January  3,  1881.] 

No.  7344. 

JOSHUA  HENDT,  Appellant, 

vs. 

F.  M.  DIOKERHOFF,  Eespondent. 

QunrrtoN  or  FiItubbs — Boilkb  ahd  Enqins.  Where  A  leased  a  boiler  and 
engine  to  B  and  B  placed  them,  attached  by  bolts,  timber  and  masonry, 
in  a  mill  belonging  to  0,  which  B  had  in  possession  under  an 
agreement  that  he  might  purchase  it  at  a  certain  price  within  a  certain 
time,  and  if  he  did  not  so  purchase  that  all  machinery  put  in  it  by  him 
should  belong  to  G,  neither  A  nor  C  having  any  knowledge  of  the 
other's  agreement  with  B;  and  upon  B's  default  to  purchase  C  took 
possession  of  the  mill  and  claimed  the  ownership  of  the  boiler  and 
engine:  HM,  that  he  could  not  sustain  his  claim. 

lariNTioN  AS  Obitebion  as  to  whsn  Ghattbub  affizkd  abb  Bbal  Estatb. 
Chattels  may  be  annexed  to  real  estate  and  still  retain  the  character 
of  personal  property;  and  of  the  yarious  drcumstanoes  which  may  in 
general  determine  whether  in  any  case  this  character  is  or  is  not  re- 
tained, the  intention  with  which  they  were  annexed  is  one. 

Qdbshon  as  to  who  is  a  Bona  Fidb  Pubohasbb  without  notiob.  Where  A 
placed  a  mill  in  possession  of  B  under  an  agreement  that  B  might  pur- 
chase at  a  certain  price  within  a  certain  time,  and  if  he  failed  that  all 
the  niachiner^pla<^  in  the  mill  by  B should  belong  to  A;  and  B  after 
placing  certain  machinery  which  he  had  leased  from  a  third  party  in 
it,  failed  to  purchase  and  A  took  possession  and  claimed  the  machinery: 
HM,  that  as  between  A  and  the  third  party,  A  was  not  a  6ona  fide 
purchaser  without  notice,  but  stood  in  the  shoes  of  B. 

Appeal  from  the  Superior  Court  of  El  Dorado  Gountj. 

Georae  O.  Blanchard,  for  appellant. 
O.  t/T  Carpenter f  for  respondent. 

Eoss,  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  action  to  recover  the  possession  of  a  certain 
steam  engine  and  boiler,  or  their  value.  The  case  comes  up 
on  the  judgment  roll,  and  from  the  findings  it  appears  that 
on  the  nineteenth  of  July,  1877,  the  plaintiff,  oein^  the 
owner,  leased  the  property  to  one  Lampson  for  the  period  of 
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two  months  from  the  first  of  August,  1877,  the  latter  to  pay  for 
its  use  $283.25  on  the  first  day  of  September,  and  a  like  sum 
on  the  first  day  of  October,  1877,  with  the  right  on  the  part 
of  Lampson  to  purchase  the  property  from  the  plaintiff  for 
one  dollar,  in  the  eyent  he  should  keep  all  the  covenants  of 
the  lease,  but  ''  until  then  he  should  have  no  right,  claim  or 
interest  in  or  to  said  property,  except  as  lessee,  and  subject 
to  the  conditions  of  said  lease."  Among  the  covenants  of  tiie 
lease  was  one  to  the  effect  that  in  the  event  the  lessee  should 
fail  to  keep  any  of  them,  the  plaintiff  should  thereupon  have 
the  right  to  retake  the  property.  At  the  time  of  making  the 
lease  the  plaintiff  knew  that  the  engine  and  boiler  were  to  be 
used  b^  I^mpson  in  worki^  a  mine  situated  about  two  miles 
from  Diamond  Springs,  in  £l1  Dorado  County.  Situated  up- 
on this  mine  was  a  quartz' mill,  which,  together  with  me 
mine,  belonged  to  defendants.  Prior  to  the  making  of  the 
lease  between  the  plaintiff  and  Lampson,  the  latter  had 
entered  into  an  a^eement  with  the  defendants  looking  to 
the  purchase  by  him  of  the  mill  and  mine,  hj  the  terms  of 
which  agreement  Lampson  was  to  take  possession  of  the  mill 
and  mine,  and  was  to  sink  a  shaft  on  the  latter,  after  doing 
which,  and  within  a  given  period  of  time,  he  had  the  privile^ 
of  huying  the  mill  and  mine  from  the  defendants  at  a  certam 
price.  The  contract  also  provided  that  any  and  all  machinery 
and  tools  put  upon  or  used  in  the  mill  or  mine  should,  in  the 
event  Lampson  failed  to  purchase,  become  the  property  of 
the  defendants. 

In  accordance  with  this  agreement,  Lampson,  in  August, 
1877,  took  possession  of  the  mill  and  mine,  and  ther^Eifter 
placed  the  engine  and  boiler  leased  to  him  by  the  plaintiff  in 
the  mill,  and  proceeded  to  work  and  operate  the  mill  and 
mine  for  about  ten  days,  at  and  after  which  time  he  '^aban- 
doned and  left  said  mill,  mine  and  property,  and  abandoned 
his  contract  with  defendants,  and  tnereafter  made  no  claim 
to  hold,  retain,  work  or  operate  said  mill  or  mine,  and  aban- 
doned all  claim  to  purchase  the  same  from  defendants  under 
said   contract."    In  November,  1877,  the  defendants  took 

Eossession  of  the  mill  and  mine,  including  the  engine  and 
oiler,  and  have  ever  since  retained  possession  thereof. 
At  the  time  of  making  the  lease  the  plaintiff  did  not  know  I 

of  any  agreement  between  Lampson  and  the  defendants,  and  l| 

the  latter  never  knew  until  after  their  possession  in  Novem- 
ber, 1877,  of  the  existence  of  the  lease  between  plaintiff  and 
Lampson.  The  engine  and  boiler  were  attached  and  affixed 
to  the  mill  by  Lampson  ''  by  means  of  iron  bolts,  timbers 
and  masonry,  in  such  a  manner  to  become  permanently 


The  Pacific  Coast  Law  Journal.  967 

affixed  to  fhe  mill,  and  could  not  be  removed  without  des- 
troying the  masonry  and  stone  wall,  and  greatly  damaging 
some  of  the  timbers  of  the  mill/'  which  latter  (the  miU)  was 
permanently  fixed  and  attached  to  the  mine.  After  demand 
made,  the  defendants  refused  to  deliver  plaintiff  the  engine 
and  boiler,  l^nce  the  present  action  to  recover  them. 

It  is  well  settled,  as  said  by  the  Court  of  Appeals  of  New 
York,  in  Tifft  vs.  Hen-ton,  53  N.  Y.  380 :  "  That  chattels  may 
be  annexed  to  the  real  estate  and  still  retain  their  character 
as  personal  property.  (See  Voorhees  vs.  McGinnis,  48  N.  Y. 
278,  and  cases  there  cited.)  Of  the  various  circumstances 
which  may  determine  whether  in  any  case  this  character  is 
or  is  not  retained,  the  intention  with  which  they  are  annexed 
is  one,  and  if  the  intention  is  that  they  shall  not  by  annex- 
ation become  a  part  of  the  freehold,  as  a  general  rule  they 
will  not.  The  limitation  to  this  is  where  the  subject  or 
mode  of  annexation  is  such  as  that  the  attributes  of  personal 
property  can  not  be  predicated  of  the  thing  in  controversy 
(Ibrd  vs.  Cb66,  20  K  Y.  344),  as  when  the  property  could 
not  be  removed  without  practically  destroying  it,  or  where 
it  or  part  of  it,  is  essential  to  the  support  of  that  to  which  it 
is  attached."    (Id.) 

In  the  present  case  there  can  be  no  doubt  that  as  between 
the  plainnff  and  Lampson  the  engine  and  boiler  remained 
personal  property,  notwithstanding  the  fact  that  it  was  by 
idm  attached  to  the  mill,  for,  as  said  in  Ibrd  vs.  Gobb,  20  N.  x . 
352:  "They  were  not  so  absorbed  or  merged  in  tiie  realty 
that  their  identiiy  as  person  chattels  was  lost;  and  unless 
such  an  effect  has  been  produced,  there  is  no  reason  in  law 
or  justice  for  refusing  to  give  effect  to  the  agreement  by 
which  they  were  to  retain  their  original  character."  (See 
also.  Eaves  vs.  Estes,  10  Kansas,  314;  Pierce  vs.  Emery,  32 
N.  H.  484;  Haven  vs.  Emery,  33  N.  H.  66;  CuHis  vs.  Middle 
7  Allen,  185.) 

The  question  remains,  can  thejr  be  so  regarded  in  the 
hands  of  the  defendants  ?  How  this  would  be  if  the  latter 
occupied  the  position  of  bona  fide  purchasers,  without  notice, 
of  the  real  estate  to  which  the  chattels  were  attached,  need 
not  be  determined,  for  they  are  not  in  that  position.  They 
were  all  the  time  the  owners  of  the  property  to  which  the 
engine  and  boiler  were  attached;  and  as  such  owners  placed 
Lampson  in  possession  of  the  mill  and  mine,  with  autnority 
to  work  them,  and  under  an  agreement  on  his  part  to  pur- 
chase, and  with  a  stipulation  tnat  in  the  event  he  failea  to 
do  so,  ''any  and  all  machinery  and  tools  put  upon  or  used 
in  said  mill  or  mine"  should  become  the  property  of  the  de- 
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fondants.  Under  these  ciFcumstances  the  latter  most  be 
held  to  stand  in  the  shoes  of  Lampson,  and  the  proi>erty  in 
question  treated  as  personalty  in  their  hands  as  in  his. 
(SmUh  vs.  Bemm,  1  Hill,  176;  Jlffi  vs.  Harton,  53  N.  T. 
o77;  March  vs.  McKoy,  No.  6390,  July  session.) 

Judgment  reversed  and  cause  remanded,  wfth  directions 
to  the  Court  below  to  enter  judgment  for  the  plaintiff  on  the 
findings. 

We  concur: 

McKinstry,  J.,  Morrison,  C.  J. 


In  Bank. 

[Filed  January  4,  1881.] 

No.  10,512. 

THE  PEOPLE,  Bespondent, 

vs. 

JOHN  H.  GILBEET,  Appellant. 

Obocinaij  Law — Faixube  to  Eegobd  Vebdict  in  Pbssencb  of  Jitbt.  Where 
in  a  oriminal  case  the  verdict. was  written  in  the  jury-room  and  after 
the  jury  returned  into  Court  was  handed  by  the  foreman  to  the  derk, 
who  read  it  to  the  jury  and  they  declared  it  to  be  their  yerdict;  but  it 
was  not  recorded  in  the  minutes  until  after  the  jury  was  dischaiged; 
and  the  defendant,  upon  being  called  for  sentence,  moved  for  a  judg- 
ment of  acquittal  and  discharge:  HM^  that  the  motion  was  properly 
denied. 

PiNAii  Code,  Section  1164,  as  to  Bbcobdino  Vebdict  in  Pbbbekcx  op  Jnsi 
— ^UNPBS/nniciAi.  Ibbeottlasitt.  Though  Section  1164  of  the  Penal 
Code  requires  the  clerk  immediately  upon  receiving  a  verdict  to  record 
it  in  his  minutes,  read  it  to  the  jury  and  ask  if  it  is  their  veordict,  and 
though  therefore  a  failure  to  so  record  a  written  verdict  before  it  is 
read  and  assented  to  and  the  jury  is  discharged  is  an  irregularity;  yet, 
unless  it  appear  that  defendant  may  have  been  prejudi<^  in  respect 
to  a  substantial  right,  such  faDure  is  not  fatal  to  the  judgment. 

Ekbez^lemsnt — Imabtibtio  Ybbbict  Sxttfioient  in  Substance.  On  a  prose- 
cution for  embezzlement:  HM^  that  a  verdict  that  **  We,  the  jury, 
find  the  defendant  guilty  as  indicted  to  the  sum  of  $90.  L.  B.  Adams, 
Foreman,"  though  not  artistically  worded,  was  sufficient  in  substance. 

Appeal  from  the  Superior  Court  of  Yolo  Countj. 

W,  R.  Orant,  for  appellant. 

A.  L.  Hart,  Attomej-General,  for  respondent. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 
The  defendant  was  indicted  in  the  Superior  Court  of  Yolo 
County  for  the  crime  of  embezzlement,  and  being  tried  upon 
such  indictment,  the  result  was  a  verdict  of  guilij. 
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The  verdict  was  as  follows,  **  We,  the  jury,  find  the  de- 
fendant guilty  as  indicted  to  the  sum  of  $90. 

**  L.  B.  Adams,  Foreman." 

This  verdict  was  written  in  the  jury-room,  and  was  handed 
to  the  clerk  by  the  foreman,  after  the  jury  had  returned  into 
the  Court-room  and  w%re  seated  in  the  box.  The  clerk  then 
read  the  verdict  to  the  jury  from  a  scrap  of  paper,  which  was 
handed  to  him  by  the  foreman,  and  they  thereupon  declared 
that  it  was  their  verdict.  The  jury  was  then  discharged  by 
the  Court  from  further  consideration  of  the  case.  The  ver- 
dict was  not  recorded  by  tiie  clerk  in  the  minutes  utitil  after 
the  juiy  was  discharged  and  had  left  the  Court-room.  When 
the  defendant  was  called  for  sentence  his  counsel  moved  the 
Court  for  a  judgment  of  acquittal  and  discharge.  The  Court 
denied  the  motion,  and  sentenced  the  defendant  to  imprison- 
ment in  the  State  prison.  To  ihis  ruling  and  judgment  the 
defendant  duly  excepted,  and  now  prosecutes  this  appeal. 

The  motion  for  tc  judgment  of  acquittal  was  properly  de- 
nied. (TAc  People  vs.  Bam,  53  Cal.  690;  The  State  of  lotva 
vs.  Redman,  17  Iowa,  329.) 

The  only  remaining  question  in  the  case  is,  whether  this 
Court  is  called  upon  to  reverse  the  judgment  of  the  Superior 
Court  for  the  irregularity  complained  of.  It  is  very  obvious 
tiiat  the  proceedings  in  the  case  were'  not  in  strict  conformity 
to  Section  1164  of  the  Penal  Code,  which  provides  that 
"  when  a  verdict  is  given  such  as  the  Court  may  receive,  the 
clerk  iQust  immediately  record  it  in  full  upon  "the  minutes, 
read  it  to  the  jury  and  inquire  of  them  wnether  it  is  their 
verdict.  If  any  juror  disagree,  the  fact  must  be  entered  upon 
the  minutes  and  the  jury  again  sent  out;  but  if  no  disagree- 
ment is  expressed,  the  verdict  is  complete,  and  the  jury 
must  be  discharged  from  the  case." 

In  this  case  the  verdict,  written  by  the  foreman,  was  read 
to  the  jur^i  and  thereupon  the  jurors  all  agreed  that  it  was 
their  verdict.  Was  the  departure  from  the  strict  letter  of  the 
Code  such  as  to  require  a  reversal  of  tiie  judgment?  Our 
first  impression  was  that  the  irregularity  was  fatal  to  the 
judgment,  but  a  careful  consideration  of  tne  question  and  of 
the  provisions  of  the  Penal  Code,  has  led  us  to  a  different 
conclusion.  If  the  clerk  had  first  passed  the  verdict  in  his 
rough  minutes  and  had  then  read  it  to  the  juiy,  the  letter 
t>f  the  law  would  have  been  complied  with;  and  it  is  difficult 
to  see  what  additional  weight  or  authority  would  have  been 

g'ven  to  the  verdict  by  that  proceeding.     It  is  a  matter  of 
ct  that  the  rough  mmutes  of  the  clerk  are  often  entered 
upon  loose  slips  of  paper,  and  from  them  they  are  tran- 
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scribed  into  the  minute  book,  and  when  the  minutes  are 
written  up,  the  original  minutes  are  in  many  instances  cast 
aside  as  being  no  longer  useful,  and  if  that  had  been  done 
in  the  present  case,  no  one  would  contend  that  there  had 
been  any  irregularity  in  the  proceeding. 

There  are  other  provisions  in  the  Code,  however,  a  refer- 
ence to  which  will  remove  aU  doubt  on  the  point  under  con- 
sideration. Section  1404  of  the  Penal  Code  provides  that 
*'  neither  a  departure  from  the  form  or  mode  prescribed  by 
this  Code  in  respect  to  any  pleading  or  proceeding,  nor  an 
error  or  piistake  therein,  renders  it  invalid,  unless  it  has  act- 
ually prejudiced  the  defendant,  or  tended  to  his  prejudice 
in  respect  to  a  substantial  right;''  and  Section  1258  of  the 
same  Code  provides  that  ^'aiter  hearing  the  appeal,  the 
Court  must  give  judgment  without  regard  to  technical  errors 
or  defects,  or  to  exceptions,  which  do  not  affect  the  substan- 
tial rights  of  the  parties."  By  Section  1093  of  the  same 
Code,  which  regulates  the  order  of  trial. in  a  criminal  case, 
it  is  provided  tiiiat  ''if  the  indictment  be  for  a  felony,  ihe 
clerk  must  read  it  and  state  the  plea  of  the  defendant  to 
the  jury."  On  the  trial  of  one  Spra^e  for  the  crime  of 
muraer,  this  form  of  procedure  was  omitted,  and  spealdng  of 
its  effect  upon  the  case  the  Supreme  Court  says:  VThe 
departure  from  the  form  or  mode  of  presenting  the  issue 

Srescribed  by  the  statute  did  not  prejudice  or  tend  to  preja- 
ice  the  defendant  in  respect  to  a  substantial  right,  ana  it  is, 
therefore,  the  duty  of  this  Court  to  give  judgment  without 
reference  to  an  irregulariiy — ^the  result  of  such  dep&rture." 
(The  People  vs.  Sprague,  53  Cal.  494.) 

The  above  principle  and  reasoning  apply  with  fuU  force 
to  the  case  now  under  consideration;  and  to  hold  that  the 
omission  complained  of  affected  the  validity  of  the  judgment 
would  be  to  set  aside  and  totally  disregard  Sections  1258  and 
1404  of  the  Penal  Code. 

The  verdict,  although  not  very  artistic€dly  worded,  is  suffi- 
cient in  substance.  {People  vs.  Leehey,  No.  10,394,  4  Pacific 
Coast  Law  Journal,  75.) 

Judgment  and  order  affirmed. 

We  concur:    Thornton,  J.,  Myrick,  J.,  McEinstry,  J. 

DISSENTINQ  OPINION. 

I  dissent.  It  is  conceded  that  the  Court,  by  discharging 
the  jury  before  the  verdict  had  been  recorded,  committed  an 
error.  But  it  is  classified  as  a  technical  error  which  did  not 
affect  the  substantial  rights  of  the  parties,  nor  tend  to  the 
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defendant's  prejudice  in  respect  to  snch  a  right.  And  Sec- 
tions 1258  and  14D4  of  the  Penal  Code  are  cited  to  prove  that 
it  is  an  error  which  should  be  disregarded.  The  case  of 
People  vs.  Bodondo,  4A  Cal.  538,  is  also  cited  in  support  of 
that  position. 

In  that  case  it  was  held  that  the  omission  to  csill  the  names 
of  the  jurors  before  receivinff  the  verdict  was  not  a  fatal 
error.  The  reason  for  so  holdilig  in  that  case  is  not  wholly 
satisfactory  to  me.  The  Court  said:  '* Undoubtedly  it  was 
an  irregularity  to  receive  the  verdict  without  first  calling  the 
names  of  the  jurors;  but  if  all  were  in  fact  present,  and  de- 
clared tiie  verdict,  it  was  an  irregularity  wnich  in  no  way 
prejudiced  the  defendant." 

As  the  sole  object  of  having  the  names  called  is  to  ascer- 
tain whether  all  the  jurors  are,  in  fact,  present,  it  would 
seem  to  follow  that  the  omission  to  call  them  would  be  a 
erave  error,  imless  some  other  method  equally  well  adapted 
for  the  ascertainment  of  ihe  fact  were  resorted  to,  because, 
''if  all  do  noir  appear  (upon  the  call  of  their  names),  tiie  rest 
shall  be  discharged  without  giving  a  verdict.  (Pen.  C.,  1147.) 
But  the  Court  in  that  case  seems  to  have  assumed  that  all 
were  present  because  it  was  not  shown  tiiat  they  were  not. 
A  call  of  their  names  would  have  disclosed  whether  they 
were  or  not,  and  probably  no  method  more  simple  and  effi- 
cacious than  this  could  be  devised.  But  in  that  case,  one  of 
the  saf guards  provided  by  the  Legislature  for  the  protec- 
tion of  both  parties  was  removed,  and  in  this  case  we  are 
asked  to  remove  another.  And  we  ma^  safely  predict  that 
"  the  end  is  not  yet."  There  is  a  provision  which  requires 
the  jury  to  be  present  in  Court  when  the  verdict  is  rendered. 
A  failure  to  comply  with  that  provision  would  not  necessar- 
ily prejudice  a  defendant  anymore  than  the  omissions  which 
this  Court  has  sanctioned.  If  a  jury,  after  agreeing  upon  a 
verdict,  should  sign  it  in  the  jury  room,  and  hand  it  to  an 
officer  of  the  Court,  and  then  disperse  without  going  through 
the  form  of  being  present  when  the  verdict  was  received  and 
recorded,  it  would  in  almost  every  case  be  impossible  for 
the  defendant  to  prove  tiiat  the  verdict  would/  have  been 
different  in  fact,  ijf  all  the  forms  prescribed  by  law  had  been 
complied  with.  And  unless  he  could  show  that,  it  seems  to 
me  tnat,  under  the  doctrine  of  the  case  of  The  People  vs. 
Bodondo,  supra,  which  is  approved  in  this  case,  the  verdict 
could  not  be  disturbed  for  so  wide  a  departure  from  the  form 
prescribed  as  that,  even. 

But  I  am  inclined  to  believe  that  a  construction  more  in 
consonance  with  sound  reason  may  be  given  to  Sections  1258 
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and  1404  of  the  Penal  Code  without  doing  yiolence  to  the 
language  of  those  provisions.  When  it  cannot  be  seen  that 
a  defendant  could  possibly  be  prejudiced  bj  an  error  com- 
mitted by  the  Court  below,  such  error  inay  and  should  be 
disregarded.  But  I  cannot  yiew  the  error  complained  of  in 
this  case  in  that  light.  After  the  verdict  was  rendered,  and 
before  it  was  recorded,  the  defendant  had  a  right  to  request 
that  the  jury  be  polled.  (Pen.  C,  Sec.  1163.)  After  the 
verdict  was  recorded,  he  had  a  right  to  have  it  read  to  the 
juiT,  and  to  have  them  asked  whether  it  was  their  verdict, 
and  if  any  one  disagreed  to  it,  to  have  ^^  the  jury  again  sent 
out."  (Pen.  C,  Sec.  1164.)  And  it  was  not  until  after  the 
verdict  was  recorded,  and  the  jury  were  asked  whether  it  was 
their  verdict,  and  all  agreed  to  it,  that  it  became  complete. 
And  then,  and  not  till  then,  could  the  jury  be  legally  dis- 
charged. Such  is  the  language  of  the  Code,  and  I  am  folly 
persuaded  that  it  is  a  mistake  to  sanction  any  substantial  de- 
parture from  the  mode  pointed  out  in  the  law,  unless  it  be 
apparent  that  no  substantial  right  of  a  defendant  could  be 
prejudicially  affected  thereby.  I  do  not  think  that  trial  hj 
jury  is  surrounded  by  too  many  safeguards  at  present,  and  if 
it  is,  the  Legislature^  in  my  judgment,  is  the  proper  tribunal 
to  lop  off  the  superfluous  ones. 

For  these  reasons  I  think  that  the  judgment  of  the  Court 
below  should  be  reversed. 

Sharpstein,  J. 

In  Bank. 


[Filed  December  28,  1880.] 
No.  7524. 

ALFRED  BOBEL,  Besponbent, 

vs. 

A.  G.  BOQO,  Appeu^ant. 

BouNDABT  LiNB  BBTWBKN  SoNOMA.  Ain>  Napa  CouHTm.  The  SQiTey  of  the 
boundary  line  between  Sonoma  and  Napa  oonntieB  by  the  Surreyor- 
Greneral  under  anthoiity  of  Section  3972  of  the  Political  Code  was 
final  and  oonclusiTe. 

PoiJTzcAL  Cods,  Sec.  3972 — Powsbs  of  SuBTsroB-GENSBAii.  Section  3973 
of  the  Politicar  Code,  making  snnreys  by  the  Smreyor-Genezal  ci 
certain  county  boundary  lines  and  comers  final  and  oonchisiTe,  does 
not  confer  judicial  functions  upon  the  Surveyor-General,  and  is  not 
unconstitutional. 

Appeal  from  Superior  Oonrt  of  Napa  Ooimly. 
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Stanley,  SUmey  &  Hayes,  for  appellant. 
W.  D.  Bliss,  for  respondent. 

By  the  Court: 

The  question  in  this  case  is  as  to  the  conclosiyeness  of  the 
survejr  of  the  boundary  line  between  Sonoma  and  Napa 
Counties,  as  approved  by  the  Surveyor-General  of  this  State. 
The  Court  below  held  that  it  was  conclusive,  and  refused  to 
receive  evidence  to  contradict  the  survey. 

Sec.  3972,  Pol.  Code  reads:  "All  surveys  finally  approved 
under  the  provisions  of  this  chapter  are  conclusive  ascer- 
tainments of  lines  and  comers  included  therein." 

Either  the  above  section  is  unconstitutional  ot  the  survey 
is  conclusive.  It  is  claimed  that  the  section  is  unconstitu- 
tional, in  that  it  attempts  to  confer  on  the  Surveyor-General 
judicial  functions.  We  do  not  think  that  the  functions  exer- 
cised by  him  are  judicial  in  their  character;  he  is  not,  under 
that  section,  to  decide  what  is  the  law.  The  Legislature 
had  already,  in  regard  to  the  boundary  between  the  two 
counties,  fixed  the  law,  viz.,  that  the  summit  of  the  dividing 
ridge  should  be  the  dividing  line.  We  think  it  was  com- 
petent for  the  Legislature  to  direct  its  officer  to  go  upon  the 
ground  and  run  nis  lines  along  that  ridge;  and  in  doing  so 
he  was  acting  more  in  a  ministerial  capacity;  and  we  think 
that  it  was  competent  for  the  Legislature  to  declare  that  the 
lines  so  run,  that  is,  the  location  of  the  boundary  line  upon 
the  ground,  should  be  thereby  defined  and  fixed. 

No  question  is  presented  of  improper  action  on  the  part 
of  the  Surveyor-General. 

Judgment  affirmed. 

In  Bank. 


[Filed  January  4,  1881.] 

No.  10,581. 

Ex  Parte  WILLIAM  CLABEE,  on  Habeas  Corpus. 

Petition  for  writ  of  habeas  corpus. 

McKissach  &  Banking  for  petitioner. 

By  the  Court: 

Upon  the  authority  of  Ex  parte  Clarke,  No.  10,581  (two), 
ordered  that  petitioner  be  admitted  to  bail  in  the  sum  of 
$800,  the  bond  to  be  approved  by  the  Judge  of  the  Superior 
Court  of  Monterey  County. 
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Department  No.  1. 


[Filed  January  3,  1881.] 
No.  7171. 

WILLIAM  BUTCHEE,  Eespondent, 
vs. 
VACA  VALLEY  AND  CLEAE  LAKE  RAILEOAD  COM- 
PANY, Appellant. 

Code  of  Civil  PBOCEDUitB,  Section  1870 — Testdcont  of  Wmnsss  on  Foemsb 
TmAii — ^MEANiNa  of  **  Out  of  the  Jubisdiction.*'  Where,  on  the  seo- 
ond  trial  of  a  cause  in  Solano  County,  a  witness  who  had  given  onl 
testimony  on  the  first  trial  was  shown  to  be  in  San  Francisco  and 
more  than  thirty  miles  distant;  and  her  testimony  on  the  former  trial 
was  allowed  against  objection  to  be  read  from  the  reporter's  notes,  on 
the  ground  that  she  was  out  of  the  jurisdiction  withm  the  meaning  of 
Section  1870  of  the  Code  of  Ciyil  Procedure:  HM,  that  the  witness 
was  not  *'  out  of  the  jurisdiction  "  within  the  meaning  of  the  statute; 
that  her  deposition  might  have  been  taken,  and  that  the  ruling  allow- 
ing her  testimony  on  the  former  trial  to  be  read  against  objection, 
was  error. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Solano  County. 

Josqph  JUcKenna,  for  appellant. 

Waiter  Van  Dyke  and  George  S.  Lamont^  for  respondent. 

Eoss,  J.,  delivered  the  opinion  of  the  Court: 

On  the  former  trial  of  this  cause  one  Mrs.  Taylor  was  ex- 
amined as  a  witness  on  behalf  of  the  plaintiff. 

On  tiie  last  trial  in  the  Court  below  it  was  shown  on  the 
part  of  the  plaintiff  that  Mrs.  Taylor  was  not  then  in  the 
county  in  which  the  trial  was  had,  but  was  at  her  residence 
in  the  City  of  San  Francisco,  more  than  thirty  miles  distant 
from  the  place  of  trial;  and  thereupon  the  plaintiff,  against 
the  objections  of  the  defendant,  was  permitted  to  read  in 
evidence  the  testimony  given  by  Mrs.  Taylor  on  the  former 
trial,  as  taken  down  Dv  the  short  hand  reporter,  to  all  of 
which  tiie  defendant  duly  excepted. 

In  support  of  the  action  of  the  Court  below  in  this  par- 
ticular, the  respondent  relies  upon  Section  1989  of  the  Code 
of  Civil  Procedure,  and  subdivision  8  of  Section  1870  of  the 
same  Code.  Section  1989  is  as  follows:  ''A  witness  is  not 
obliged  to  attend  as  a  witness  before  any  Court,  Judge, 
Justice  or  any  other  officer  out  of  the  county  in  which  he  re- 
sides, unless  the  distance  be  less  than  thirty  miles  from  his 
place  of  residence  to  the  place  of  trial."  And  subdivision  8 
of  Section  1870:  "In  conformity  with  the  preceding  pro- 
visions, evidence  may  be  given  upon  a  trial  of  the  following 
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facts:  *  *  *  8.  The  testimony  of  a  witness  deceased,  or 
out  of  the  jurisdiction,  or  unable  to  testify,  given  in  a  former 
action  between  the  same  parties,  relating  to  the  same  matter.'' 

It  is  claimed  that  Mrs.  Taylor  was  "out  of  the  jurisdic- 
tion "  of  the  Court,  and  that,  therefore,  under  the  provision 
of  the  law  just  quoted,  her  testimony  given  on  the  former 
trial  was  admissible.  But  it  is  manifest  that  this  is  not  so. 
The  jurisdiction  of  the  late  District  Courts  was  not  limited 
to  their  own  counir.  The  personal  attendance  of  Mrs.  Tay- 
lor at  tlie  trial  could  not  have  been  compelled,  under  Section 
1909  of  the  Code  of  Procedure,  cited  by  respondent's  counsel; 
but  her  deposition  could  have  been  taken  (Section  2021, 
Code  of  Procedure),  and  her  attendance  before  the  officer 
appointed  to  take  such  deposition  could  have  been  com- 
pelled.    (Sections  1986  and  1991,  Code  of  Procedure.) 

We  think  it  clear  that  the  Court  below  erred  in  admitting 
in  evidence  the  testimony  of  the  witness  given  on  the  former 
trial,  against  the  objection  of  defendant,  and  for  this  reason 
the  judgment  and  order  are  reversed,  and  the  cause  remanded 
for  a  new  trial. 

We  concur:    McKinstry,  J.,  Morrison,  C.  J. 

In  Bane. 


[Filed  December  23,  1880.] 
No.  7038. 

KECLAMATION  DISTKICT,  NO.  124,   Eespondent. 

vs. 
A.  J.  COGHILL,  Appellant. 

Swamp  Lamb  Abbkssicsntb — Openino  Judgment  bt  Divaui^t.  Where  the 
Politioal  Code  (Sec.  3466)  provided  that  servioe  in  an  action  to  re- 
cover swamp  land  assessments  might  be  made  npon  everybody  inter- 
ested, by  posting  and  publication ;  and  service  was  so  made  ;  and 
thirty  days  after  a  judgment  by  default,  based  upon  such  servioe,  de- 
fendants moved  to  set  it  aside  upon  affidavits,  showing  that  they 
knew  nothing  about  the  pendency  of  the  action,  until  after  judgment, 
and  that  as  soon  as  they  knew  it  they  took  steps,  by  employing 
counsel  and  preparing  papers  to  set  it  aside;  accompanied  by  an  affi- 
davit of  merits  and  a  sworn  answer  setting  up  a  defense;  and  counter 
affidavits  were  filed:  Held,  that,  under  the  circumstances,  the  judg- 
ment should  be  set  aside,  and  the  cause  tried  on  pleadings  and  evi- 
dence, instead  of  on  the  affidavits  on  the  motion. 

A»  Atfzdivit  gw  Mebitb  Cannot  be  Dbnzbb.  An  affidavit  of  merits,  filed 
by  a  defendant  on  a  motion  to  open  a  judgment,  taken  against  him  by 
default,  cannot  be  denied  by  plaintiff. 

Appeal  from  the  District  Conrt  of  the  Tenth  Judicial 
District,  Colusa  County. 
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Hart  <k  Hart,  for  appellant. 

A.  C.  Adams  and  Jackson  Hatch,  for  respondent. 

McEjnstby,  J.,  delivered  the  opinion  of  the  Court: 

A  judgment,  by  default,  providing  for  the  sale  of  certain 
lands — as  portions  of  a  swamp  land  district — ^to  satisfy  an 
alleged  assessment  levied  npon  them  by  competent  authority 
was  entered  on  the  sixth  day  of  October,  1879. 

Section  3466  of  the  Political  Code  expressly  provides, 
that,  where  the  service — as  in  the  case  before  us — ^nas  been 
made  by  posting  and  publication,  the  defendant  "  or  any 
person  claiming  any  interest  in  the  land'*  mav  appear  and 
answer  the  complaint  within  forty  days  after  the  expiration 
of  the  four  weets  of  posting  and  publication.  The  same 
section  provides:  ''Such  posting  and  publication  is  e<}uiva- 
lent  to  personal  service  on  all  persons  having  or  claiming 
any  rignt,  title  or  interest  in  the  land  assessed,  whether 
named  as  a  parly  in  said  action  or  not."  And,  further:  "In 
such  action  the  Court  may  decree  and  adjudge  a  lien  against 
the  tracts  assessed,  and  order  them  to  be  sold  on  execution 
or  decree,"  etc.  The  evident  design  of  the  statute  is  to 
foreclose  all  right  or  claim  in  and  to  the  land  whether  as- 
serted by  those  named  as  defendants  or  not;  and  that  the 
purchaser  at  the  sale  under  the  decree  shall  acquire,  not 
only  the  title  of  the  particular  defendants  named  as  such, 
but  that  of  all  other  persons  claiming  any  right,  title  or  in- 
terest in  the  property. 

We  do  not  deem  it  necessary  to  pass  upon  the  question  so 
elaborately  argued  by  cotmsel  as  to  the  validity  (under  the 
Constitutions  of  the  State  and  the  United  States)  of  Section 
3466  of  the  Political  Code.  That  question  can  be  fully  pre- 
sented at  the  trial  in  the  Court  below.  Assuming  the  validity 
of  Section  3466,  it  makes  ''all  persons  having  or  claiming 
any  right,  title  or  interest  in  the  lands  assessed"  defendants, 
who  may  appear  as  such,  and  against  whom  judgment  may 
be  renderea.  It  follows  that  every  such  person  may  (under 
circumstances  otherwise  proper)  move  to  vacate  a  default 
and  judgment  taken  against  him. 

Here,  a  motion  was  made  to  set  aside  the  default  and  de- 
cree by  the  defendant  named  in  the  complaint,  A.  J.  Coghill, 
and  by  A.  Montgomery,  W.  H.  De  Jamett  and  Matthew 
Sparks — the  three  last  claiming  to  be  the  owners  of  the  land 
assessed. 

The  affidavits  of  Montgomery,  De  Jamett  and  Sparks  set 
forth  that  they  knew  notning  of  the  commencement  of  the 
action,  or  of  its  pendency,  or  of  the  judgment  therein,  until 
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the  judgment  was  rendered  and  entered.  The  notice  of  mo- 
tion to  vacate  was  served  November  3,  1879 — ^within  a  month 
after  which  the  judgment  was  entered.  We  think  the  ignor- 
ance of  the  affiants  rendered  their  neglect  in  not  appearing 
"excusable,"  and  that — considering  the  time  necessary  to  se- 
cure counsel,  and  for  the  latter  to  inform  themselves  of  the 
facts — the  brief  delay  in  making  the  motion  was  sufficiently 
accounted  for.  The  statement  in  the  counter-affidavits  of 
the  plaintiff,  that  defendants  have  been  for  several  years 
residents  of  Colusa  County  and  '^ constant  readers"  of  the 
Weekly  Colusa  Sun — the  newspaper  in  which  the  summons 
was  published — neither  overcomes  nor  constitutes  a  serious 
conflict  with  the  averment  that  defendants  were  ignorant  of 
the  posting  and  publication. 

Each  of  the  affidavits  ( of  Montgomery,  De  Jamett  and 
Sparks)  stated  facts  which  would  constitute  a  defense,  and 
each  was  accompanied  by  a  proposed  verified  answer,  con- 
taining denials  and  averments,  which  would  make  a  perfect 
defense  to  the  cause  of  action  set  forth  in  the  complaint. 

In  the  counter-affidavits,  filed  by  the  District  Attorney, 
were  not  only  statements  tending  to  rebut  the  assertions  m 
the  defendants'  affidavits,  with  respect  to  their  ignorance  of 
*the  pendency  of  the  action,  but  fidso  denials  of  defendants' 
statements  with  respect  to  facts  constituting  a  meritorious 
defense.  An  affidavit  of  merits  cannot  be  denied  by  a 
plaintiff.  It  is  urged  by  respondent  that  the  defendants 
should,  have  moved  to  strike  out  the  objectionable  parts 
of  plaintiff's  affidavits,  designating  them  ''by  line  and 
page."  What  follows  if  this  course  is  not  pursued?  Sure- 
ty the  facts  asserted  in  the  portions  of  the  affidavits  liable  to 
be  stricken  out,  are  not  to  be  taken  as  true.  The  most  that 
could  be  claimed  would  be  that  the  Court  might  consider 
such  statements  as  part  of  the  evidence  before  it  in  deter- 
mining whether  the  defendants  have  a  meritorious  defense. 
But  if  defendants  have  shown  by  their  own  affidavits  that 
they  have  such  defense,  and  also  shown  a  sufficient  excuse 
for  not  sooner  presenting  it,  they  have  a  right  to  have  their 
case  tried  like  other  cases — ^not  upon  affidavits. 

Order  reversed  and  cause  remanded  with  direction  to  va- 
cate the  default  and  judgment  and  topermit  the  defendants, 
A.  J.  Coghill,  A.  Montgomery,  W.  H.  De  Jamett  and  Mat- 
thew Sparks  to  emswer  to  the  merits  of  the  original  action 
within  such  reasonable  time  as  may  be  fixed  by  the  Court 
below. 

We  concur:  Boss,  J.,  Sharpstein,  J.,  Myrick,  J.,  Mor- 
rison, C.  J. 
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In  Bank. 


[Filed  January  4,  1881.] 

No.  7093. 

M.  J.  O'CONNOR,  Appellant, 

vs. 

GEORGE  W.  FEASHER  et  al.,  Respondents. 

Ejectmsnt— Effect  of  Statk  Patent  fob  Lieu  Laniw.  Where,  in  ejecfc- 
ment  on  a  State  patent  for  lien  lands  of  which  the  patentee  had 
never  been  in  possession,  it  appeared  that  defendant,  more  than  two 
years  after  the  patent,  and  more  than  f onr  years  after  the  land  had 
been  listed  over  to  the  State,  had  entered  and  taken  the  proper  steps 
to  pre-empt  it,  claiming  it  to  be  public  land,  and,  upon  his  applica- 
tion being  refused,  had  appealed,  and  such  appeal  was  still  pending, 
and  afterwards  he  had  made  application  to  tiie  State  to  purchase, 
which  application  was  also  still  pending:  HM,  that  the  questions  ss 
to  whether  or  not  the  land  had  been  properly  listed  to  the  State  or 
properly  conveyed  by  the  State  were  for  the  landoflScers  to  determine; 
that  their  action,  though  it  may  have  been  erroneous,  was  not  a 
nullity;  and  that,  as  the  patent  and  proceedings  were  regular  on  their 
face,  the  plaintiff  was  entitled  to  recover. 

Appeal  from  the  District  Court  of  the  Seyenteenth  Ja- 
dicial  District,  Los  Angeles  County. 

John  D.  BickneU,  for  appellant. 

S.  T.  Hazard,  J.  T.  Blanchard  and  W.  D.  Gould,  for  re- 
spondents. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court': 
The  plaintiff  sues  in  ejectment  for  the  recovery  of  the  pos- 
session of  the  land  described  in  the  complaint.  The  con- 
clusion at  which  we  have  arrived  renders  it  unnecessary  to 
consider  anything  bOTond  the  uncontroverted  facts  fonna  by 
the  Court  below.  The  land  which  the  plaintiff  seeks  to  re- 
cover was  sold  and  patented,  on  the  twen^-first  day  of  April, 
1874,  by  the  State  of  California  to  one  Kobert  Thompson, 
from  wnom  the  plaintiff  deraigns  his  title  through  the  mesne 
conveyance  of  one  W.  8.  Bosecrans,  whose  conveyance  to 
plaintiff  is  dated  April  12,  1876.  The  land  was  listed  to  the 
otate  as  lieu  land,  and  the  list  certified  by  both  the  Commis- 
sioner of  the  General  Land  Office  and  the  Secretary  of  the 
Interior;  by  the  former  on  the  twentv-nJnth  day  of  May, 
1872,  and  by  the  latter  on  the  thirty-first  day  of  May,  1872. 
The  defendant  entered  upon  the  land  on  the  eighth  da^  of 
June,  1876,  and  tendered  his  filing  thereon  in  the  United 
States  Land  Office,  with  all  legal  fees,  claiming  the  land  as 
a  pre-emptor,  and  on  the  eighteenth  day  of  December,  1876, 
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tendered  his  final  proof  and  payment  to  the  officers  of  the 
United  States  Land  Office,  which  was  refused,  and  an  appeal 
was  taken  from  the  action  of  the  officers  of  the  local  office 
to  the  Commissioner  of  the  General  Land  Office,  and  the 
same  is  now  pending.  At  some  time  in  the  year  1879  Hie 
defendant  applied  to  the  proper  officers  of  this  State  to  pur-^ 
chase  said  land  from  the  State^  and  said  application  is  now 
pending  and  undetermined. 

From  which  it  appears  that  the  defendant's  right  to  con- 
trovert the  plaintiffs  title  is  based  solely  upon  the  ground  of 
a  naked  eniiy  by  the  defendant  upon  the  land  more  than  two 
years  after  the  State  had  sold  and  patented  it  to  the  plaintiff's 
grantor,  and  more  than  four  years  after  the  land  had  been 
listed  by  the  United  States  to  this  'State.  Now,  conceding 
that  the  facts  alleged  by  the  defendant  are  all  true,  and  that 
the  land  was  improperly  listed  to  the  State,  and  that  the 
State  improperly  conyeyed  it  to  the  plaintiff's  grantor,  and 
that  the  acts  of  all  the  officers  who  certified  said  list  and 
issued  the  patent  of  said  land,  should  be  revoked  by  the 
proper  departments  of  the  State  and  Federal  governments, 
the  fact  still  remains  that  the  plaintiff  has  a  patent  which  is 
regular  upon  its  face,  and  the  proceedings  resulting  in  it 
were  the  usual  proceedings  in  sucn  cases  and  regular  in  form. 
The  questions  whether  the  land  was  or  was  not  public  land 
within  the,  meaning  of  the  Acts  of  Congress  granting  lands  to 
the  State  of  California  as  School  lands  or  State  indemniiy 
lands,  or  the  survey  thereof,  was  with  or  without  author- 
iirv  of  law,  were  questions  which  it  was  the  duty  of  the  land 
omcers  to  determine,  and  if  they  made  a  mistake  in  judgment 
their  action  was  erroneous,  and  not  a  mere  nulliiy.  {Dodge 
vs.  Perez^  2  Sawyer,  645.) 

^'  If  the  authority  to  issue  the  patent  depends  upou  the 
existence  of  particular  facts  in  reference  to  tne  condition  or 
location  of  the  property,  or  to  the  performance  of  certain 
antecedent  acts,  and  officers  have  been  appointed  for  the  ascer- 
tainment of  these  matters  in  advance,  who  have  passed  upon 
them  and  given  their  jud^ent — then  the  patent,  though  the 
judgment  of  the  officers  be  in  fact  erroneous,  cannot  be  attacked 
collaterally  by  parties  showing  title  subsequently  from  the 
same  source,  much  less  by  those  who  show  no  color  of  title 
in  themselves.  In  such  cases,  the  parties  without  title  can- 
not be  heard  at  all,  and  the  parties  with  subsequent  title 
must  seek  their  remedy  by  scire  facias,  or  bill  or  information 
to  revoke  the  first  patent  or  limit  its  operation."  (DoU  vs. 
Meador,  16  Cal.  325;  Ah  Yen  vs.  Choate,  24  Cal.  566;  Frisbie 
vs.  WhUney,  9  Wail.  187;  Hutchings  vs.  Low,  15  Wall.  77.)     ' 
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Bat  it  is  unnecessary  to  cite  authorities  upon  this  point 
When  this  case  was  here  before  (53  Cal.  435)  the  late  Court 
said:  ''  Treating  the  whole  pleadings  (of  the  defendant)  as  a 
cross  complaint,  the  demurrer  shomd  have  been  sustamed/' 
and  cited  2%oma«  vs  Lawlor  (53  Cal.  405)  in  which  the 
doctrine  of  DoU  ts.  JUeador^  supra^  is  clearly  recognized  and 
followed. 

The  judgments  and  orders  denying  a  new  trial  are  reyersed 
and  the  Court  below  is  directed  to  enter  judgment  for  plainir 
iff  against  the  defendants  Frasher,  Brush,  Dotson,  »omes 
and  McClain. 

We  concur:  Thornton,  J.,  McEee,  J.,  McEinstry,  J. 


In  the  Superior  Court 

Op  the  City  and  County  op  San  Fbancisoo. 


Depabtment  No.  8. 


WILLIAM  G.  ALLEN, 

TS. 

W.  W.  TALBOT  ET  AL. 

Damaoib  fob  Pkbsokal  Injttbt.  Where  plaintiff  was  injured,  while  blast- 
ing, by  the  explosion  of  safety  fuse  manofactnred  by  defendants,  and 
"  warranted"  by  them,  he  cannot  recover  damages  by  Tirtne  of  the 
*' warranty"  unless  he  was  a  privy  to  the  contract  of  sale  of  said 
fuse.  He  can  only  recover  on  the  ground  that  the  defendants  otMd 
Kim  a  duty, 

Wabbaitty.  Where  parties  manofactnre  and  *' warrant'*  fose  for  blasting 
purposes,  no  persons  but  those  directly  interested  in  a  contract  for 
the  sale  of  the  same  can  recover  upon  a  breach  of  the  warranty. 

FiBsoNAL  LiABnjTT  voB  Damaobs.  The  manfaoturer  of  an  article  is  liable 
only  to  his  vendee  for  any  defect  therein,  and  then  only  by  virtue  of 
the  contract.  He  is  not  liable  to  third  parties  for  injuries  arising  from 
some  defect  in  the  article. 

GoNTBA.  But  if  an  article  manufactured  is  by  its  nature  imminently  danger- 
ous, and  the  injury  is  the  naUirol  and  probable  consequence  of  the 
manufacturers'  neglect  and  failure  to  use  due  skill  and  care,  the  manu- 
facturers are  liable  to  any  person  injured  by  the  same. 

Satxtt  Fusbs,  Etc.  Although  blasting  fuse  is  not  of  itself  an  explosive,  yet 
it  is  always  used  in  connection  with  some  dangerous  explosive,  and 
the  law  imposes  upon  the  manufacturer  a  duty  to  the  public  to  manu- 
facture it  with  due  care  and  skill,  and  if  he  neglect  so  to  do  he  1b  lia- 
ble to  any  one  injured  through  his  negligence. 

BuBDiN  or  Pboof*.  It  is  for  the  plaintiff  to  show  negligence  in  the  manu- 
facture of  safety  fuse. 

CoNTBiBUTOBT  NsoLioiNCB.  Plaintiff  cannot  recover,  where  by  reasra  of 
his  own  acts  he  suffered  the  injury. 
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The  Court: 

Talbot  and  others  were  manufacturers  at  Felton,  Santa 
Cruz  County,  of  fuse,  and  owners  of  the  "Eagle  Fuse 
Works."  Skinker,  another  defendant,  in  San  Francisco, 
sold  all  their  fuse,  and  on  October  eighth  and  seventeenth, 
1877,  sold  two  coils  of  fuse,  each  containing  6000  feet,  to 
Martin,  Ballard  and  Ferguson.  At  this  time  Martin,  Bal- 
lard and  Ferguson  had  a  contract  with  the  S.  P.  C.  B.  B. 
Co.  to  grade  a  certain  portion  of  its  road,  and  for  the  exca- 
vation and  grading  of  the  tunnel  then  known  as  "No.  2,'* 
but  since  as  tunnel  "No.  1,"  near  Los  Gatos. 

Plaintiff  claims  that  he  was  an  employee  of  Martin,  Bal- 
lard and  Ferguson,  but  it  is'  not  mat0riar  whether  he  was  an 
emi)loyee  or  not.  Plaintiff  first  went  to  work  in  this  tuimel 
at  six  o'clock  on  the  evening  of  February  6,  1878,  as  fore- 
man of  about  a  dozen  Chinese,  and  was  injured  within  two 
hours  thereafter. 

In  the  first  place  I  will  give  my  views  of  the  law,  as- 
suming the  fact-s  to  be  as  claimed  by  plaintiff,  and  ascer- 
tain first,  whether  there  is  any  liability  whatever  on  the  part 
of  the  manufacturers  of  the  fuse. 

This  is  an  action  brought  to  recover  damages  for  the  de- 
struction of  plaintiff's  eyes,  and  for  other  injuries  caused  by 
a  blast  exploded  by  fuse  alleged  to  have  been  improperly 
manuffkctured  bv  the  defendant  Talbot.  A  non-suit  was 
granted  as  to  defendant  Skinker,  and  the  action  dismissed  as 
to  all  other  defendants. 

Plaintiff  claims  that  Talbot  manufactured  the  fuse  in  a 
negligent,  earless  and  unskillful  manner,  which  Skinker, 
(under  contract  with  Talbot  to  sell  all  his  fuse)  sold  to  .cer- 
tain railroad  contractors  (Martin,  Ballard  and  Ferg[uson, 
the  employees  of  the  plaintiff),  who  were  excavating  a 
tunnel  on  the  Southern  Pacific  Coast  Bailroad  near  Los 
Gatos;  that  on  the  evening  of  February  6,  1878,  at  6  o'clock, 
as  foreman  in  the  employ  of  said  contractors,  of  a  gang  of 
twelve  men,  plaintiff  was  engaged  in  blasting  a  tunnel. 

That  at  seven  minutes  to  eight  o'clock  P.  M.  having  just 
set  the  blast,  he  lighted  the  fuse  with  a  lighted  candle  and 
walked  towards  the  mouth  of  the  tunnel  where  the  men 
were  standing.- 

That  at  ten  minutes  past  eight  o'clock  p.  M.  plaintiff 
walked  to  the  blast,  and  neither  seeing  nor  smelling  any 
smoke,  concluded  the  fuse  had  gone  out  and  reached  for- 
ward to  remove  the  fuse  and  replace  it  with  another  piece, 
and  just  then  the  explosion  took  place,  severely  injuring  the 
plaintiff*.    That  plaintiff  has  lost  the  use  of  his  eyes;  that 
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the  coil  of  fuse  from  which  the  piece  used  was  taken,  tore  a 
label  with  the  words,  among  others,  ''Eagle  Safety  Fuse, 
Warranted." 

Under  this  statement  of  facts  plaintiff  claims  that  defend- 
ant is  liable:  1.  Because  the  fuse  was  defective  and  ''war- 
ranted." 2.  Because  the  defendant  manufactured  the  fuse 
in  a  careless  and  unskillful  manner,  and  the  law  imposed  a 
duty  on  defendant  to  manufacture  the  fuse  in  a  careful  and 
skillful  manner,  and  that  hence  the  defendimt  would  be 
liable  to  any  one  who  should  be  injured  in  the  proper  and 
careful  use  of  such  fuse. 

Assuming,  for  the  present,  that  the  facts  as  claimed  by 
plaintiff  are  true,  is  the  defendant  Talbot,  liable?  1.  A 
ruse  made  by  Talbot  was  sold  to  Skinker,  and  by  Skinker  to 
the  contractors,  and  not  to  the  plaintiff^.  The  contract  of 
sale  was  between  Skinker  and  the  contractors,  and  the  war- 
ranty implied  by  the  word  "Warranted"  on  the  label  was 
part  of  that  conh'act,  and  it  was  also  part  of  contract  of  sale 
between  Talbot  and  Skinker,  and  if  any  liability  arose  un- 
der the  word  "  warranted  "  it  was  on  a  contract  oi  warranty, 
and  no  one  can  take  advantage  of  a  contract  unless  privies 
thereto. 

Generally  a  manufacturer  of  an  article  is  liable  only  to  his 
vendee,  and  then  b^  virtue  of  the  contract.  The  reason  is, 
there  is  no  connections  between  the  wrong  done  and  the 
wrongdoer;  no  privity  of  contract.  "The  only  safe  and 
practical  rule  is  to "  confine  the  right  of  action  to  "those 
who  stand  in  the  relation  of  contracthi^  parties,  or  to  cases 
where  the  injury  is  caused  by  the  disregard  or  neglect  of 
some  obligation  or  duty  whicn  the  causing  it  owes  to  the 
party  injured. "  (Cook  vs.  Dry  Dock  Co.,  1  Hilt.  N.  T.  437- 
446;  Thomas  vs.  Winchester,  6  N.  T.  397-411;  Loseers.  Chdt 
et  fctZ.,  51  N.  T.  494;  Mayor,  etc.,  vs.  Cunlif,  2  Comstock,  166; 
Longmeid  vs.  HoUiday^  6  Exch.  761 ;  Winterhottom  vs.  Wright, 
10  Mess.  <fe  Welsby,  166;  Davidson  yq.  Nichols,  11  Allen,  614- 
520.) 

Hence,  plaintiff  not  being  a  party'  to  the  contract  of  sale, 
or  either  of  them,  or  that  of  warranty,  must  recover,  if  at 
all,  because  defendant  Talbot  orved  him  a  diUy. 

Does  the  law  impose  such  a  duty  upon  the  manufacturer 
of  fuse,  and  if  so  what  is  that  duty  ? 

The  manufacturer  of  an  article  is  liable  only  to  his  vendee 
for  any  defect  therein,  and  then  by  virtue  of  the  contract; 
but  he  is  no^  liable  to  third  parties  for  injuries  arising  from 
some  defect  in  the  articles.  "  If  A  builds  a  wagon  and  sell 
it  to  B,  who  sells  it  to  C,  and  0  hires  it  to  D,  who  in  conse- 
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anence  of  the  gross  negligence  of  A  in  building  the  wagon, 
tie  wagon  is  overturned  and  injured  D,  D  cannot  recover 
damages  against  A  the  builder.  A's  obligation  to  build  the 
wagon  faimfully  arises  solely  out  of  his  contract  with  B;  the 
public  have  nothing  to  do  with  it.  Misfortune  to  third  per- 
sons, not  parties  to  the  contract,  would  not  be  a  riaturai  and 
necessary  consequence  of  the  builder's  negligence,  and  such 
negligence  is  not  an  act  imminefrUly  dangerous  to  human  life  J"' 
{Thomas  y^.  Winchester,  6  N.  T.  407-8,  and  authorities  just 
cited.) 

But  if  an  article  manufactured  is,  by  its  nature,  immi- 
nently  dangerous,  and  the  injury  is  the  natural  and  probable 
consequence  of  the  manufacturer's  neglect  and  failure  to  use 
due  skill  and  care — i.  e.,  such  an  injury  as  would  be  likely  to 
follow,  and  might  readily  be  foreseen — ^the  manufacturer  is 
liable  to  any  person  receiving  such  injury.  This  principle, 
I  think,  is  supported  by  the  following  authorities :  Thomas 
and  wife  vs.  Winjchester,  6  N.  T*  397;  Jjofngmeid  and  wife,  vs. 
HaRiday,  6  Exch.  761;  Oeorge  and  wife  vs.  Skivington,  5 
Exch.  1  (The  Law  Eeport.);  Fleet  vs.  HuUempf  13  B.  Mon. 
Ky.  228  (affirmed  in  Hansf(yrd  vs.  Payne,  11  Bush.  Ky. 
380);  Lo<yp  vs.  Litchfield,  4?  N.  Y.  351. 

In  Thomas  and  wife  vs.  Winchester,  brought  to  recover 
damages  for  injury  to  plaintiff's  wife,  defendant  made  and 
sold  medicinal  extracts,  put  up  in  jars;  defendant  sold  to  a 
druggist,  and  he  to  a  doctor  a  jar  of  exiaract  labeled  '^  dande- 
lio^"  when  in  fact  the  extract  was  "belladonna,"  a  poison- 
ous drug;  the  doctor,  believing  the  drug  to  be  dandelion, 
sold  some  of  it  to  Thomas  for  his  wife,  and  a  dose  thereof 
was  given  to  his  wife,  who  was  greatly  injured  thereby. 

Defendants  were  held  liable.  The  Court  says:  ''Mis- 
fortune to  third  persons  not  parties  to  the  contract  (to  build 
a  wagon)  would  not  be  a  natiural  and  necessary  conveyance 
of  the  builder's  negligence,  '  and  such  negligence  is  not  an 
act  imminently  dangerous  to  human  life  J*  But  the  case  in 
hand  stands  on  a  different  ground.  The  defendant  was  a 
dealer  in  poisonous  drugs.  Death,  or  great  bodily  harm, 
was  the  nai;ural  and  almost  inevitable  consequence  of  the  sale 
of  belladonna,  by  means  of  the  false  label.  The  defendant's 
negligence  put  human  life  in  danger.  In  Longmeid  and  wife 
vs.  HoUiday,  the  distinction  is  recognized  between  an  act  of 
negligence  imminently  dangerous  to  the  lives  of  others,  and  one 
that  is  not  so." 

In  Longmeid  and  wife  vs.  HoUiday,  defendant  made-^had 
the  lamp  put  together  in  parts  purchased  from  third  parties — 
and  sold  a  defectively  constructed  lamp  to  Longmeid,  which 
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exploded  and  injured  Longmeid's  wife.  Lon^meid  and  his 
wile  brought  this  action  for  damages  for  the  injuries  to  his 
wife  (after  Longmeid  had  recovered  damages,  in  another 
action,  for  defendant's  breach  of  the  implied  warranty). 

The  jur^  found  all  the  facts  for  the  plaintifib — defendant 
not  held  liable. 

Parke,  B.,  delivered  the  opinion  of  the  Court,  and  said: 
'*But  it  would  be  going  much  too  far  to  dfcy  that  so  much 
care  is  required,  in  the  ordinary  intercourse  of  life,  between 
one  individual  and  another,  that  if  an  article  not  in  its  nature 
dangerous — a  carriage,  for  instance — but  which  might  be- 
come so  by  a  latent  defect  entirely  unknown,  although  dis- 
coverable by  the  exercise  of  ordinary  care,  should  be  lent  or 
given  to  one  person,  even  by  the  person  who  manufactured 
it,  for  another,  the  former  should  be  answerable  to  the  lat- 
ter for  a  subsequent  damage  accruing  by  the  use  of  it,  etc., 
etc.  We  are  of  the  opinion,  therefore,  that  if  there  had 
been  in  this  case  a  breach  of  contract  with  the  plaintifb, 
the  husband  might  have  sued  for  it;  but  there  being  no  mU- 
/ecwance  towards  the  wife  independently  oi'tiie  contract,  she 
cannot  sue,  and  join  herself  with  her  husband."  In  Loop  vs. 
Litchfield,  the  defendants  made  and  sold  a  cast-iron  balance 
wheel,  to  be  used  with  a  circular  saw.  The  wheel  was  de- 
fectively constructed.  The  wheel  burst,  a  frag^ment  struck 
plaintiff's  intestate,  who  was  using  tiie  machine  with  the 
vendee's  consent,  and  caused  his  death:  Held,  on  an  action 
for  causing  death  by  negligence,  the  plaintiff  could  not*  re- 
cover: But  the  Court  saia :  "  The  appellants  recognize  the 
principle  of  this  decision  (Thomas  arid  wife  vs.  Wincheskr), 
and  seek  to  bring  their  case  within  it  by  asserting  that  the 
fly  wheel  in  question  was  a  dangerous  instrument.  Poison 
is  a  dangerous  instrument.  Gunpowder  is  the  same.  A  tor- 
pedo is  a  dangerous  instrument,  as  is  a  spring  ^un,  a  loaded 
rifle  or  the  like.  They  are  instruments  and  articles  in  their 
nature  calculated  to  do  injury  to  mankind,  and  generally  in- 
tended to  accomplish  that  purpose.  They  are  essentially 
and  in  their  elenient  instruments  of  danger,"  etc.,  etc. 

In  George  and  toife  vs.  SUvingtori,  Law  Reporter,  5  Exch. 
1,  Skivingfcon,  a  chemist,  sold  a  hair-wash  prepared  by  him- 
self to  George,  for  the  use  of  George's  wife,  who  was  injured 
by  the  same.  The  defendant  was  held  liable.  Kelly,  C.  B., 
said:  ''There  was  a  duly  on  this  defendant,  the  vendor,  to 
use  ordinary  care  in  compounding  this  wash  for  the  hair." 
Pigot,  B. :  ''I  am  of  the  same  opinion.  The  action  is,  in 
effect,  against  a  tradesman  for  negligence  and  unskillfulness 
in  his  business."    Cleasby,  B. :    ''Under  the  circumstances 
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I  think  there  was  a  duty  imposed  upon  him  to  use  due  and 
ordinary  care." 

A  manufacturer  of  an  article  imminently  dangerous  .to  man- 
kindy  then,  is  liable  for  not  using  due  care  and  skill  in  making 
the  article,  to  any  person  injured  thereby  who  uses  the  article 
with  due  care  and  skill. 

Is  fuse  an  article  dangerous  to  mankind,  to  human  life  ? 

Poison,  gunpowder,  nitro-glycerine,  dynamite,  explosives 
like  giant  powder,  torpedoes,  loaded  guns,  spring  guns,  etc., 
are  articles  in  their  nature  dangerous  to  human  uf  e,  and  are 
essentially  and  in  their  nature  and  elements  instruments  of 
and  sources  of  danger. 

Fuse  is  not  explosive,  and  is  not  in  itself  dangerous  to 
human  life  (such  is  the  testimony  in  this  action^,  but  it  is 
made  to  he  used  solely  in  connection  with  some  explosive^  as  giant 
powder  and  other  powders,  which  are  imminently  dangerous  to 
numan  Ufe,  and  when  so  used  does  become  dangerous  to  human 
life,  as  much  so  as  a  loaded  ran  (a  gun  not  loaded  is  not  dan- 
gerous), or  a  steam  boiler  nlled  with  steam  (a  steam  boiler 
without  steam  is  not  dangerous). 

The  Supreme  Court  of  New  York  have  decided  that  the 
manufactiurer  of  a  steam  boiler  carelessly  and  unskillfullv  con- 
structed is  not  liable  to  a  person  injured  by  the  explosion 
thereof  through  such  defective  construction,  but  it  is  a  decis- 
ion contrary  to  the  principles  announced  in  the  case  I  have 
cited.     {Thomas  vs.  Winchester,  6  N.  T.) 

The  Acts  of  Congress  recognize  a  steam  boiler  as  highly 
dangerous.  The  Supreme  Court  of  the  United  States  also 
recognizes  it  as  highly  dangerous.  And  it  seems  to  me  that 
a  steam  boiler  in  its  nature  is  imminently  dangerous — as 
much  so  as  a  ^n.  A  manufacturer  of  fuse,  then,  is  liable 
to  any  person  injured  thereby,  whosoever  he  may  be,  who 
used  the  fuse,  provided  he  used  it  in  a  careful  and  skillful 
manner. 

The  law  then  imposes  a  duty  to  the  public  on  him  to 
manufacture  fuse  with  due  care  and  skill,  and  if  he  neglects 
so  to  do  he  is  liable  to  anyone  injured  through  his  negligence. 

2.  What  skill  and  care  does  the  law  require  the  manufac- 
turer of  fuse  to  use  ?  To  impose  the  liability  of  insurers  on 
such  manufacturers  ''would  be  to  require  an  intensity  of 
exertion,  the  strain  of  which  no  business  could  bear,"  would 
crush  out  such  industry,  and  such  liability  being  absolutely 
contemi>lated,  absolute  perfection  in  all  resi>ects,  in  the  process 
of  and  in  the  machinery  for  manufacturing  fuse,  which  is 
impossible.  Generally  person  is  only  liable  for  the  failure 
to  use  a  certain  amount  of  care  and  skill,  and  the  only  excep- 
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tion,  I  think,  is  the  liabiliiy  of  common  carriers  of  goods, 
who  are  insurers,  being  responsible  for  all  losses  except  those 
by  the  act  of  God  or  by  vis  major. 

To  extend  this  principle  is  contrary  to  the  policy  of  the 
law  and  incompatible  with  sound  business  jurisprudence. 
(Wharton  on  Negligence,  Sees.  64,  66,  66  and  67;  Losee  vs. 
Buchanan^  51  N.  T.  476-493.)  GeneraJly  in  a&irs  of  life  law 
and  justice  are  satisfied  if  care  commensuate  with  the  risks 
and  damages  involved  in  the  business  is  used.  It  will  be  seen 
that  the  cases  cited,  George  vs.  Skimngton,  Thomas  vs.  Win- 
chester, Lojigm^id  vs.  Holliday,  and  other  cases,  assert  this 
Srinciple,  *'  a  manufacturer  or  dealer  in  articles  imminently 
angerous  to  human  life  is  responsible  for  ordinary  care. 
Ordinary  care  is  one  thing  at  one  time,  and  another  at 
another  time."  Thus  greater  care  is  required  of  driyers  of 
a  coach  on  a  crowded  street  than  on  a  county  road  with  few 
travellers;  still  greater  of  those  in  charge  of  steam  street-cars 
than  horse  cars,  or  of  a  carriage  in  a  city.  Ordinary  care 
then,  although  the  amount  of  care  required  may  be  different 
in  different  cases,  is  the  standard,  and  the  stanaard  is  always 
the  same.  In  the  dangerous  business  of  carrying  passengers 
the  carrier  is  bound  to  the  utmost  care  and  dlUgence  of  veiy 
cautious  persons,  and  is  responsible  for  any,  even  the 
smallest  neglect,  holding  their  undertaking  to  be  to  carry 
their  passengers  with  safety  as  far  as  human  care  snA/aresigm 
can  go.  It  will  seem  that  this  accords  substantially  with  the 
definition  of  the  highest  degree  of  care  required  of  bailees  of 
goods,  viz.:   That  care  and  diligence  which  verv  prudent 

Sersons  take  of  their  own  concerns.  Story  on  Bailments, 
ec.  16;  Jones  on  Bailments,  166,  where  it  is  said  that  slight 
negligence  is  that  which  very  circumspect  and  thoughtful 
persons  use  in  secuiingtheir  own  goods.  {Taylor  vs.  Srand 
Trunk  Railroad,  48  N.  H.  313.) 

The  law  imposes  upon  carriers  of  passengers,  a  dangerous 
business,  the  duty  of  carrying  their  passengers  safely,  so  far 
as  is  reasonably  practicable.  (Wharton  on  Negligence,  625, 
630,  and  authorities  there  cited.)  Although  carriers  of  pas- 
sengers are  bound  to  carry  them  safdy,  yet  the  law  requires 
the  use  of  such  inventions  only  as  are  practicable.  To  ask 
more  is  to  prohibit  the  running  of  railways,  unless  they  pos- 
sess a  capital  and  surplus  which  will  enable  them  to  add  a 
new  element  to  their  business — ^that  of  insurance.  (Meier 
vs.  Fenn.  B.  B.  Co.,  64  Pa.  225.) 

If  dangerous  machinery  is  left  in  an  exposed  position, 
when  it  is  probable,  in  the  ordinary  course  of  things,  that  it 
will  be  meddled  with  by  children;  or  if  such  machinery  is 
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left  with  an  ignorant  person  or  child,  the  person  so  leaving 
snch  machinery  mnst  take  reasonable  care  to  avert  all  damage 
therefrom.  (Wharton  on  Negligence,  Sees.  859>  860,  and 
authorities  there  cited.) 

In  Spencer  vs.  CarrvMl,  9  Watts.  &  S.  32,  while  plaint- 
iff was  at  defendants  steam  grist-mill^  the  steam-boiler 
exploded  and  killed  his  horse.  In  an  action  to  recover  the 
value  of  the  horse,  it  was  held  that  the  plaintiff  must  show 
want  of  ordinary  care,  skill  and  diligence  on  the  part  of  de- 
fendant. 

In  Thomas  vs.  Winchester^  the  druggist  who  sold  belladonna 
for  dandelion,  was  held  responsible  for  negligence  arly — ^not 
as  an  insurer.  In  Gtorge  vs.  Skivington,  The  Law  Keporter, 
6  Exch.  1,  an  action  for  damages  for  injury  to  the  wife,  aris- 
ing out  of  the  sale  of  a  hair-wash  by  the  manufacturer 
thereof  to  the  husband,  it  was  held  there  was  a  duty  on  the 
defendant,  the  manufacturer,  to  use  ordinary  care  in  com- 
pounding the  wash  for  the  hair. 

By  ordinary  care  in  these  cases,  is  meant  care  commen- 
surate with  the  risk  and  danger  involved;  such  care  as  a 
careful,  prudent  and  skillful  person  would  use  under  the  cir- 
cumstances. 

From  these  authorities,  I  conclude  that  the  proper  test 
by  which  to  determine  the  liability  of  a  manufacturer  of  a 
dangerous  article,  to  wit,  fuse,  is,  did  he  exercise  the  dili- 
gence, care,  prudence  and  skill  which  a  good  business  man, 
skilled  in  his  specially  or  business,  is  accustomed  to  use;  if 
he  did  he  is  not  responsible,  otherwise  he  may  be. 

From  these  authorities  I  think  it  may  fairly  be  deduced: 

1st.  That  fuse,  within  the  meaning  of  the  law,  is  immi- 
nently dangerous  to  human  life.  2d.  That  a  manufacturer  of 
any  article  imminently  dangerous  to  human  life,  to  wit,  fuse, 
nifaro-glycerine,  dynamite,  gunpowder,  giant^powder,  and 
other  explosives,  steam-boilers,  guns  and  torpedoes,  owes  a 
duty  to  the  public  to  exercise  that  care,  skill,  prudence  and 
diligence  in  the  manufacturing  thereof,  which  a  good  busi- 
ness man,  skilled  in  the  manufacturing  thereof — ^which 
an  expert  in  that  business — ^is  accustomed  to  use,  and 
is  7iot  liable  as  an  insurer.  3d.  That  if  such  manufacturer 
neglects  to  exercise  such  care,  skill,  prudence  and  diligence, 
he  will  be  liable  for  damages  to  any  person  injured  through 
such  negligence,  provided  such  person  is  not  in  fault. 

The  question  then  is,  whether,  under  the  facts  as  presented 
by  the  evidence,  the  defendant  is  liable  to  the  plaintiff.  A 
detailed  statement  of  the  facts  is  as  follows: 

On  the  evening  of  February  6,  1878,  a  hole  had  been 
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drilled  in  the  heading  or  face  of  the  tunnel  about  three  feet 
deep,  about  four  and  one-half  feet  from  either  side  of  the 
tunnel,  and  about  eight  feet  above  the  grade  thereof. 

After  the  hole  had  been  cleaned,  plaintiff  took  3^  feet  of 
the  Eagle  Safety  Fuse,  affixed  a  cap  to  it,  and  inserted  it  in 
a  piece  of  giant-powder,  about  one  inch  and  a  half  in  length, 
and  then  put  the  whole  in  the  hole — ^a  few  inches  of  the  fuse 
stuck  out  of  the  hole.  He  lighted  the  end  of  the  fuse  with 
a  lighted  candle.  It  was  then  seven  minutes  to  eight  o'clock 
p.  M. — ^and  he  knows  that  fact,  because  at  the  time  a  Ghinft- 
laan  asked  him  what  time  it  was,  and  he  pulled  out  his  watoh 
and  noticed  it  was  seven  minutes  to  eight  o'clock. 

Plaintiff  then  walked  towards  the  mouth  of  the  tunnel 
where  the  men  were,  and  after  standing  there  for  some  time, 
walked  in  the  tuimel,  looked  at  his  watch,  and  it  was  then 
ten  minutes  past  eight,  p.  M. ;  walked  to  the  edge  of  the  hole, 
and  seeing  and  smelling  no  smoke  from  the  hole,  thought  the 
fuse  had  gone  out.  Plaintiff  reached  forward  to  pull  out  the 
fuse,  and  as  he  reached  the  explosion  happened,  and  he  re- 
ceived the  injuries  complained  of. 

The  coil  of  fuse  was  kept  in  a  box  between  the  timbers  in 
the  tunnel.  The  plaintiff  had  used  a  spoon  to  clean  out  the 
hole,  and  he  said  ne  tore  the  paper  label  off  of  the  fuse  to 
wipe  his  spoon,  and  as  he  did  so  he  noticed  these  words  in 
the  label:  ''Eagle  Safety  Fuse.  Felton,  Santa  Cruz  Co. 
Warrented."  The  plaintiff  remained  in  the  hospital  for 
eleven  months.  His  left  eye  was  lost,  removed,  and  nis  right 
eye  is  in  such  a  condition  that  he  can  ''just  manage  to  find 
his  way  around  amidst  the  blaze  of  noon. " 

Good  fuse,  it  is  shown,  ordinarily  bums  at  the  rate  of 
about  24  inches  per  minute;  it  will  be  noticed  that  the  fuse 
"hung  fire"  for  seventeen  minutes;  it  was  seven  minutes  to 
eight  when  he  lighted  the  blast,  and  at  ten  minutes  past  eight 
he  walked  back  to  the  hole;  so  that  seventeen  minutes  elapsed 
between  the  insertion  of  the  fuse  and  the  accident. 

This,  I  think,  is  substantially  the  proof. 

Now  is  there  any  proof  of  negligence  ?  There  is  no  posi- 
tive or  direct  proof  that  the  defendant  Talbot  did  not  properly 
manufacture  the  fuse;  there  is  no  evidence  that  he  used  bad 
materials,  or  made  the  article  in  a  careless  or  unskillfol 
manner.  There  is  no  evidence  of  negligence,  unless  it  is  the 
fact  that  the  fuse  ^^hung  fire''  for  seventeen  minuteSf  and  thai  the 
explosion  happened  as  it  did.  It  is  claimed  by  the  plaintiff 
that  this  fact  is  jyrima/acie  proof  of  negligence. 

The  general  rule  is,  there  must  be  proof  of  well-defined 
negligence,  and  the  burden  of  the  proof  is  on  the  plaintiff. 
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The  law  does  not  presume  a  man  is  at  fault,  and  if  there  is 
any  fault  the  plaintiff  must  prove  it.  (See  Wharton  on 
Negligence,  241,  and  authorities  cited.)  In  the  celebrated 
case  of  Parrott  vs.  WeU-s,  Fargo  dk  Co.j  better  known  as  "  The 
Nitro-Glycerine  Case,"  the  doctrine  is  laid  down  generally 
by  Judge  Field,  speaking  for  the  Court,  that  this  principle 
resipsa  loquUur  does  not  generally  apply,  and  when  it  does  it 
is  an  exception.  It  only  applies  to  common  carriers  of  goods 
and  passengers.  In  this  case,  Wells,  Fargo  &  Co.  haa  re- 
ceived nitro-glycerine  as  common  carriers,  and  while  in  their 
possession  it  exploded,  and  the  plaintiffs  sued  for  the  damage 
to  their  building  caused  by  the  explosion. 

"It  (negligence)  must  be  determined  in  all  cases  by  refer- 
ence to  the  situation  and  knowledge  of  the  parties  and  all 
attendant  circumstances.  What  would  be  extreme  care  under 
one  condition  of  knowledge  and  one  state  of  circumstances, 
would  be  ^oss  negligence  with  different  knowledge  and  in 
changed  circumstances.  The  law  is  reasonable  in  its  judg- 
ment in  .this  respect.  It  does  not  charge  culpable  negligence 
upon  an}[  one  who  takes  the  usual  precautions  against  acci- 
dent, which  careful  and  prudent  men  are  accustomed  to  take 
under  similar  circumstances.  *****  The  gist  of 
the  action  is  the  negligence  of  the  defendants;  unless  that  be 
established  they  are  not  liable.  The  mere  fact  thai  injury 
has  been  caused  is  7iot  sufficient  to  hold  them.  No  one  is 
responsible  for  injuries  resulting  from  unavoidable  accident 
whilst  engaged  in  lawful  business.  A  party  charging  negli- 
gence as  a  ground  of  action,  miLst  prove  it.  He  must  show 
uiat  the  defendant,  by  hia  acts  or  bp  nis  omission,  has  violated 
some  duty  incumbent  upon  him,  which  has  caused  the  injury 
complained  of. 

The  cases  between  passengers  and  carriers  stand  upon  a 
different  footing.  The  contract  of  the  carriers  being  to  carry 
safely f>  the  proof  of  injury  usually  established  a  prima  fade 
case  which  the  carriers  must  overcome.  His  contract  is 
prima,  fade  at  least  to  have  been  violated  by  the  injury. 
(hUside  of  these  cases  in  which  a  positive  obligation  is  cast  up- 
on the  carriers  to  perform  sc^ety  a  special  service,  the  pre- 
sumption is  that  the  party  has  eoxrdsed  such  care  as  men  of 
ordinary  prudence  and  caution  would  exercise  under  similar 
circumstcuices,  and  if  he  has  fvot  tJie  plaintiff  must  jyrove  it. 
One  who  operates  a  steam  boiler  on  his  premises  with  care 
and  skill,  so  that  it  is  no  nuisance,  in  the  absence  of  the 
proof  of  negligence,  is  not  liable.  (Losee  vs.  Buchanan,  51 
N.  Y.  478-493,  which  reviews  a  number  of  the  authorities  on 
this  principle  of  resipsaloquitur.)    I  do  not  think  it  would  be 
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wise,  even  if  the  law  sanctioned  it,  in  some  cases  to  apply  in 
this  case  the  principle  reaipsa  loquitur,  that  the  mere  fact  that 
the  accident  happened  isptima/acie  eyidence  of  negligence. 
Fuse  is  a  coniposition  of  various  ingredients;  pitch,  powder 
etc.,  and  is  affected  by  heat  and  dampness,  and  the  labels 
contain  directions  to  ''keep  cool  and  dry."  The  different  kinds 
of  fuse  look  very  much  alike,  and  in  this  case  the  fuse  was 
sold  in  October,  1877,  and  was  not  used  till  February,  1878, 
(the  rainy  season),  was  kept  in  a  damp  tunnel,  though  called 
a  **dry"  tunnel.  There  is  some  connict  of  testimony  as  to 
the  label  on  the  fuse.  The  plaintiff  testified  that  the  label 
contained  the  words  * ' Eagle  Safety  Fuse."  Mr.  Sldnker  pro- 
duces the  label  I  have  before  me,  and  says  this  label  was  used 
long  prior  to  the  sales  in  October,  1877,  and  that  the  label  des- 
cribed by  plaintiff  was  never  used.  This  is  the  label  used: 
''California  made;  patent  improved  water  fuse,  doubly  taped 
for  blasting  in  wet  ground  and  under  water.  Fits  the  Giant 
and  Hercules  Powder  Cap.  Manufactured  by  the  Eagle  Fuse 
Works,  near  Santa  Cruz,  California.  Never  failing  one 
hundred  feet.     Keep  cool  and  dry." 

It  will  be  seen  the  words  "Eagle  Safety  Fuse,"  "  Felton," 
"Near  Santa  Cruz,"  and  "Warranted"  are  not  on  the  label. 

Now,  in  his  evidence  Mr.  Skinker  swears  positively  that 
this  is  the  label,  and  the  plaintiff  is  not  positive,  except  as 
to  the  word  "  Warranted.^ 

Moreover,  the  plaintiff  dictated  a  letter  in  which  he 
charges  himself  with  being  negligent. 

There  was  an  objection  to  the  letter  being  introduced,  on 
the  ground  that  a  letter  of  that  kind  could  not  prove  negli- 
gence. The  counsel  were  right  in  that;  the  Court  could  not 
admit  it  for  that  purpose;  but  he  being  an  expert  it  was  his 
own  opinion  of  his  own  action — ^whether  he  used  or  did  not 
use  proper  care — and  it  was  evidence  tending  to  establish 
negligence  on  his  part. 

Plaintiff  says  he  dictated  this  letter  to  Doctor  Phelan 
(when  he  was  unable  to  write  himself),  but  that  he  did  not 
dictate  the  words  charging  him  with  negligence.  Doctor 
Phelan  swears  he  is  positive  he  wrote  it  just  as  it  was  dic- 
tated, and  he  was  certain  he  would  not  have  put  those  words 
in  unless  they  had  been  dictated  by  the  plaintiff. 

Moreover,  the  experts  all  testi^  that  it  is  impossible  for 
fuse  to  bum  and  hang  fire  for  seventeen  minutes. 

The  hole  was  like  the  bore  of  a  gun;  and  this  charge  was 
put  into  the  hole,  not  for  the  purpose  of  producing  the  final 
blast,  but  for  the  purpose  of  enlan?inff  the  bottom  of  the 
hole,  "chambering  it,'  so  as  to  ] 


» put  in  a  large  charge  of  black 


The  Pacific  Coast  Law  Joubnal.  991 

powder.  The  experts  testify  that  the  blast  in  such  a  hole  will 
shoot  out  like  the  charge  from  a  gun,  and  if  he  had  approached 
it  in  a  careful  and  proper  manner,  had  taken  another  charge 
and  dropped  it  in,  he  could  not  have  received  the  injury; 
that  he  could  only  have  received  the  injury  he  did  by  having 
his  face  over  the  hole;  if  he  had  kept  his  face  away  from  the 
line,  or  axis  of  the  hole,  he  could  not  have  received  this 
injury. 

Judgment  will  be  entered  for  the  defendant. 


Court  of  Appeals  of  New  York. 

[Decided  September  21,  1880.] 
CONGER  vs.  CONGER. 

BivoBCE — Adtji«tebt.  In  an  action  for  diyorce  in  the  absence  of  direct  proof, 
the  Court  mnet  be  satisfied  that  a  criminal  attaclbnent  subsisted  be- 
tween the  defendant  and  the  alleged  paramour,  and  that  opportunities 
occurred  when  the  intercourse  in  which  they  intended  to  indulge 
might  with  ordinary  facility  have  taken  place. 
Cbiximaii  Intimaoy  not  PsssuiffBD  FBOii  MBBB  ASSOCIATION.  In  the  absence 
of  criminating  circumstances,  mere  association  or  intercourse  between 
a  man  and  woman  cannot  be  attributed  to  an  improper  purpose. 
.  Pboof  of  GBDCiNAii  ATTACHMENT.  To  justify  a  decree  of  divorce  such  prox- 
imate circumstances  must  be  proved  as  by  former  decisions,  or  in  their 
own  nature  and  tendency,  satisfy  the  Court  that  the  criminal  act  has 
been  committed. 

This  is  an  action  for  divorce  brought  by  a  wife  agidnst  her 
hnsband  on  the  ^oand  of  adultery.  The  defendant  wi^ 
married  to  the  plaintiff  in  1836;  at  tho  time  of  her  marriage 

1)lidntiff  owned  a  large  amount  of  property.  Thej  had  a 
arge  family  of  children.  Defendant  had,  before  this  action 
was  commenced,  borne  an  excellent  reputation.  It  was  . 
claimed  by  defendant  that  the  action  was  instigated  bv  the 
plaintiff's  children  to  deprive  him  of  the  benefit,  which  by 
virtue  of  his  marriage,  he  had  in  the  plaintiff's  property. 
The  referee  reported  in  favor  of  defendant. 

Danforth,  J.,  delivered  the  opinion  of  the  Court: 

In  an  action  for  divorce  in  the  absence  of  direct  proof,  the 
Court  must  be  satisfied  that  a  criminal  attachment  subsisted 
between  tiie  defendant  and  the  alleged  paramour,  and  that 
opportunities  occurred  where  the  intercourse,  in  which  it  is 
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satisfied  the    parties    intended    to    indulge,   might    with 
ordinary  facility  have  taken  place.     (D.  &  ^.,  132, 135.) 

An  aaolterons  disposition  must  be  established  on  the  part 
of  the  defendant,  and  the  bnrden  of  doing  this  is  upon  the 

5>laintiff.  (2  S.  &  D.  Apps.  372.)  The  law  presumes  the  de- 
endant  is  innocent  of  any  yiolation  of  his  marriage  yow,  and 
that  he  obseryes  the  obligation  of  his  contract.  In  the 
absence  of  criminating  circumstances  mere  association  or 
intercourse  between  a  man  and  a  woman  cannot  be  attributed 
to  an  improper  purpose. 

Guilt  cannot  be  presumed  when  the  eyidence  shows  that 
the  defendant  was  yisited  by  the  woman  with  whom  he  was 
charged  to  haye  committed  adultery  at  a  reputable  house, 
part  of  the  yisits  being  in  company  with  her  husband,  openlj^, 
at  no  unusual  hour;  that  detectiyes  were  placed  upon  their 
track,  who  kept  not  only  within  sight,  out  within  hear- 
ing, but  spoke  of  no  indelicate  word  or  act  by  either;  and 
altnough  there  may  haye  been  opportunity,  there  was  no 
eyidence  of  the  will  to  improye  it.     (71  N.  1.  137.) 

To  justify  a  decree  of  diyorce,  there  must  be  such  proxi- 
mate circumstances  proyed  as  by  former  decisions,  or  in 
their  own  nature  and  tendency,  satisfy  the  Court  that  the 
criminal  act  has  been  committed.  (1  Hagg.  Cases,  299;  21 
N.  J.  Ch.  256;  16  N.  L.  L.  4  Eq.  122;  iTld.  453;  6  Iowa, 
Clark,  204;  5  Daly,  296;  71  N.  T.  537.) 

When,  on  the  part  of  the  plaintiff  tKere  is  eyidence  at  most 
of  opportuniny,  or  the  being  together  of  the  parties,  not  that 
opportunities  which  accompanies  design,  or  is  created  by 
contriyance,  but  that  merely  which  shows  a  possibility  that 
the  act  might  haye  been  committed,  none  of  improper  con- 
duct in  the  enjoyment  of  that  opportunity,  while  on  the  part 
of  defendant  is  the  direct  and  positiye  oath  of  the  person 
charged  with  haying  joined  in  the  act  that  it  was  not  com- 
mitted, it  is  entitled  to  weigh  in  answer  to  any  inference 
which  might  without  it  be  drawn  from  circumstances,  al- 
though it  might  be  quite  unimportant  in  answer  to  direct 
and  positiye  proof  giyen  by  a  witness  of  whose  honesty  and 
truthfulness  the  Court  was  satisfied.  It  cannot  by  any  just 
inference  be  said  either  that  the  adulterous  act  was  com- 
mitted, or  eyen  that  there  was  gross  impropriety  of  conduct. 

Judgment  of  general  term,  reyersing  judgment  for  defend- 
ant on  report  oi  referee  reyersed,  and  judgment  for  defend- 
ant affirmed. 

FoLGBB,  C.  J.,  concurred  in  the  judgment. 


hnlit  €u»t  ^m  MmmA 


Vol.  VI.  February  12,  1881.  No.  25. 


Supreme  Court  of  California. 

Department  No.  1. 


[Filed  January  8,  1881.] 

No.  7323. 

PARK  CANAL  AND  MINING  COMPANY,  Appellant, 

vs. 
WILLIAM  H.  HOTT,  Respondent. 

Wateb  Bights — Diykbsion  above  Mouth  op  Ditch — Ownkbship  of  Watkb. 
One  who  appropriates  water  by  means  of  a  ditch  leading  from  a  nat- 
ural stream  cannot  maintain  an  action  for  the  value  of  water,  as  for 
personal  property  sold  and  delivered,  against  one  who,  without  his  con- 
sent, has  diverted  the  stream  above  the  mouth  of  his  ditch. 

Natubaij  Bed  op  Stbeam  Used  as  Ditch — ^Extent  op  Ownebship  op  Wateb 
IN  Such  Natubai.  Bed.  If  the  natural  bed  of  a  stream  is  used  as 
part  of  a  ditch  for  conducting  water  turned  into  it,  such  natural  bed 
acquires  the  character  of  a  conduit  only  to  the  extent  of  the  water 
tamed  in,  and  only  such  water  is  the  personal  property  of  the  ditch 
owner. 

Appeal  from  the  Superior  Court  of  El  Dorado  County. 

Charles  F.  Irtoin  and  George  O.  Blanchard  for  appellant. 
T.  B.  McFarland  and  G.  J.  CarperUer  for  respondent. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 
For  the  purposes  of  this  decision  it  may  be  admitted  that 
water  acquired  by  appropriation  (to  be  sold  to  miners  and 
others),  by  means  of  a  ditch  leading  from  a  natural  stream, 
becomes,  after  it  has  passed  into  the  ditch,  the  personal 
property  of  the  appropriator.  Further,  it  may  be  admitted 
that  if  water  be  taken  or  diverted  from  the  ditch,  with- 
out the  consent  of  the  appropriator,  he  may  waive  the 
tmi  and  bring  an  action  for  the  value  of  the  water  taken. 
Nevertheless,  although  such  appropriator  may  be  en- 
titled to  the  flow  of  the  stream  undiminished,  the  water 
in  the  stream  above  his  ditch  is  not  his  personal  property. 
The   stream,    as  yet,  flows  in   its  natural  course — ^a   part 


994  The  Paoipio  Coast  Law  Joubnal, 

of  the  realty.  The  appropriator  certainly  does  not  be- 
come the  owner  of  the  very  body  of  the  water  until 
he  has  acquired  control  of  it  in  conduits  or  reservoirs, 
created  by  art,  or  a{)plied  to  the  purpose  of  leading  or  stor- 
ing water  by  artificial  means.  Lt  follows  that  he  cannot 
maintain  an  action  for  the  value  of  the  water — ^as  for  per- 
sonal property  sold  and  delivered — ^against  one  who,  without 
his  consent,  has  diverted  the  stream  above  the  month  of  his 
ditch. 

The  evidence  tended  to  prove  that  plaintiff  was  owner  of  a 
ditch  dug  for  *  the  purpose  of  conducting  water  from  the 
Cosumnes  Biver  to  Squaw  Hollow  Creek,  and  also  of  €Uiother 
ditch  leading  from  Squaw  Hollow  Creek,  at  a  point  below 
tiie  Cosumnes  ditch.  Defendant  diverted  water  from  ^^^^ 
Hollow  Creek  at  a  place  between  the  two  ditches.  Tnere 
was  evidence  that  ''  at  the  times  the  water  was  taken  by  the 
defendant  there  was  not  sufficient  water  in  Squaw  Hollow 
Creek  to  fill  the  Squaw  Hollow  Creek  ditch."  &it  there  was 
no  evidence  of  the  quantity  of  water  then  running  &om  the 
Cosumnes  ditch  into  S(][uaw  Hollow  Creek,  or  that  any  was 
flowing  through  that  ditch.  For  aught  that  appears  all  the 
water  diverted  by  defendant  was  water  naturally  flowing 
into  Squaw  Hollow  Creek.  If  this  was  the  case,  it  is  clear 
from  miat  has  been  said  above,  that  an  action  for  the  value 
of  the  water,  as  personal  property,  cannot  be  maintained. 
The  natural  bed  of  Squaw  Hollow  Creek  acquired  the  char- 
acter of  an  artificial  conduit  to  the  extent,  and  only  to  tiie 
extent,  that  the  waters  of  the  Cosumnes  Biver  flowed  through 
it.  The  water  brought  to  Squaw  Hollow  Creek  by  the  Cos- 
umnes Biver  ditch  alone,  if  any  water  can  be  so  considered, 
can  be  considered  the  personal  property  of  the  plaintiff. 

The  defendant  moved  for  a  non-suit,  on  the  ground, 
amongst  others,  that  ''the  testimony  utterly  fails  to  show 
any  contract,  agreement  or  promise  by  defendant  to  pay 
plaintiff  for  the  alleged  water.  If  plaintiff  relies  upon  the 
promise  to  pay  reasonable  value,  which  the  law  implies  from 
the  wrongful  taking  of  personal  property — the  tort  being 
waived — there  is  a  complete  failure  to  prove  the  facts  from 
which  the  promise  is  implied  (and  therefore  the  promise 
itself),  since  the  evidence  fails  to  show  that  any  personal 
property  was  taken. 

The  view  we  have  adopted  renders  it  unnecessary  to  decide 
other  questions  presented.  We  may  suggest,  however,  first, 
the  answer  does  not  distinctly  deny  that  the  plaintiff  was 
organized  as  an  association  under  the  laws  of  irennsylvania; 
and  second,  the  complaint  fails  to  allege  that  the  laws  of 
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Pennsylvania  gave  to  plaintiff  the  power  to  sue,  or  any  other 
corporate  power. 

Judgment  and  order  affirmed. 

We  concur:    Morrison,  C.  J.,  Boss,  J. 


Department  No.  2. 


[Filed  November  20,  1880.] 

No.  6239. 

THE  CITY  OP  SANTA  CRUZ,  Appellant, 

vs. 
CLAUS  SPKECKELS  et  al..  Respondents. 

Pleading  in  Action  fob  Gitt  License.  In  an  action  for  a  city  license,  the 
complaint  should  recite  or  refer  to  the  ordinance  upon  which  the 
license  depends. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  Santa  Cruz  County. 

W.  D.  Storey,  for  appellant. 
(7.  B.  Younger,  for  respondent. 

By  the  Court: 

The  judgment  in  this  cause  is  reversed  on  the  point  decided 
by  the  Court  in  bank,  in  the  case  of  The  CUy  of  Santa  Cruz 
vs.  The  Santa  Cruz  Railroad  Company — viz.,  that  the  com- 
plaint does  not  recite  or  refer  to  any  ordinance  of  the  Com- 
mon Council  of  the  city  of  Santa  Cruz,  providing  for  the 
collection  of  licenses  by  an  action.  (See  opinion  filed  Novem- 
ber 6,  1880,  on  petition  for  a  rehearing  in  the  case  above 
referred  to.) 

The  following  order  will  be  entered  herein : 
The  judgment  in  the  above  entitled  case  is  reversed,  and 
the  cause  remanded  to  the  Superior  Court  of  the  county  of 
Santa  Cruz,  with  directions  to  strike  out  the  demurrer  to  the 
complaint,  and  remand  the  tsause  to  the  Justice's  Court, 
from  which  it  was  transferred  to  the  late  District  Court  for 
the  county  aforesaid,  as  it  came  from  said  Justice's  Court, 
that  the  plaintiff  may  have  an  opportunity  to  amend  the 
complaint  in  said  Justice's  Court,  m  accordance  with  what  is 
said  above. 
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Depabtment  No.  1. 


[Filed  January  10,  1881.] 

No.  7203. 

T.  J.  DOUGHEETT,  Respondent, 

vs. 
J.  B.  HAGGIN  ET  AL.,  Appellants. 

Wateb  Bights — Meaning  op  "Miners'  Measubement *' — Uncebtain  Vke- 
DiCT.  Where,  in  an  action  for  the  diversion,  for  irrigation  pnrpofies, 
of  the  water  of  a  creek,  the  jury  returned  a  verdict  tiiat  plaintiff  was 
"  entitled  to  forty  inches,  miners'  measurement,"  of  the  waters  of  the 
creek;  and  the  complaint  claimed  "five  hundred  inches,  measured 
under  a  four-inch  pressure;"  and  there  was  nowhere  in  the  complaint 
any  reference  to  miners'  measurement;  and  it  further  appeared  that 
the  term  miners'  measurement  had  no  fixed  meaning,  but  varied  in 
different  localities:  Edd^  that  the  verdict  was  bad  for  uncertainty, 
and  that  a  new  trial  should  be  awarded. 

Appeal  from  the  Superior  Court  of  Kem  County. 

L,  F,  Hoggin,  for  appellants. 
jB.  E.  Arick,  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 
The  plaintiff,  claiming  to  be  entitled  to  the  use  of  certain 
waters  of  a  certain  creek  in  Kern  County,  called  Clear 
Creek,  brought  this  action  for  the  purpose  of  enjoining  the 
defendants  from  diverting  the  said  waters,  and  to  recover 
damages,  etc.  The  verdict  returned  is  in  these  words :  "We, 
the  jury,  find  that  the  plaintiff  is  entitled  to  forty  inches, 
miners'  measurement,  of  the  waters  of  Clear  Creek,  de- 
scribed in  the  complaint;  and  we  further  find  that  he  has 
been  damaged  by  the  defendants  in  the  sum  of  $1,200." 
Judgment  was  entered  for  the  plaintiff  in  accordance  witii 
the  verdict.  The  complaint  avers  that  the  plaintiff  is  enti- 
tled to  **five  hundred  inches,  measured  under  a  four-inch 
pressure,  of  the  waters  "  in  controversy,  but  nowhere  makes 
any  reference  to  ''miners'  measurement."  It  was  admitted', 
at  the  argument,  that  these  latter  terms  have  no  fixed  mean- 
ing, and  that  an  inch  of  water  according  to  "miners'  meas- 
urement "  in  one  locality  is  sometimes  a  very  different  quan- 
tity from  an  inch  according  to  "miners'  measurement"  in 
another  locality.  As  already  observed,  the  pleadings  make 
no  reference  to  such  measurement,  nor  is  there  anything  any- 
where in  the  record  to  indicate  what  is  meant  by  "the  "forty 
inches,  miners'  measurement,  of  the  waters,"  awarded  by  the 
jury  and  the  Court  below  to  the  plaintiff.  For  aught  that 
the  record  shows,  and  for  aught  that  we  know,  the  quantity 
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thns  a^^arded  him  may  exceed  th< 
measured  under  a  four-inch  pressui 
plaint.  It  was  suggested  by  couns 
the  words  *'  miners'  measurement  " 
verdict,  and  by  the  Court  in  its  dec 
surplusage,  and  disregarded,  and  tl 
as  giving  to  the  plaintiff  '*  forty  i 
four-inch  pressure."  It  is  clear  thi 
language  and  intent  of  the  Court  ai 

The  judgment  and  order  must  be 
remanded  to  the  Court  below  for  a 
the  plaintiff  to  amend  his  complai 
visea.     Ordered  accordingly. 

We  concur:  McKinstry,  J.,  McB 


In  Bank. 


[Filed  January  5 
No.   6671. 

JOHN  SOHUMACHEB 
vs. 
J.  K.  TOBEEMAN,  Mayor  etc.  of 

Btbebt  Asqiessmxnts — What  is  ▲  **GBoa8  Stb 
ing  a  new  street  provided  that  *'real  et 
street  forming  a  junction  with  such 
feet  of  sach  street  proposed  or  impro' 
ing  to  the  frontage  on  such  cross  stn 
tion;  and  snch  new  street  started  fr< 
street:  Held,  that  the  real  estate  fron 
existing  street  could  not  be  assessed. 

Who  may  Object  to  void  Stbbet  Assbssmem: 
to  a  person  who  objects  to  a  street  ast 
assessment  is  void  on  account  of  covei 
ment,  to  say  that  his  own  assessment 

PowEB  OF  AssEssMEirr  Depends  upon  Theo: 
assessment  can  only  be  employed  upo 
by  the  party  assessed;  and  though  the 
to  determine  that  a  particular  result  w 
ment  can  be  valid,  unless  that  which  1 
to  be  a  public  benefit  is  secured  to 
taxed  for  it,  upon  the  supposition  thi 
them. 

Lboislatube  Cannot  bt  Dibkct  Act  make  i 
Legislature  cannot  legalize  a  void  asst 
make  an  assessment  within  an  incorp< 

Pboceedinos  to  Enjoin  Unwabbantable  Adi 
Any  taxpayer  of  a  city  may  commence 
Council  from  doing  an  act  which  will 
dition  to  the  burdens  of  taxation . 
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Appeal  from  the  District  Court  of  the  SeTenteenth  Judicial 
District,  Los  Angeles  County. 

c7.  F.  Godfrey y  Ghssell,  Chapnum  &  Smith,  and  Bnmeau  (t 
Howard,  for  appellant. 

Ihom  &  Boss,  and  BickruJl  &  White,  for  respondent. 

McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 

Section  8  of  article  VI  of  "An  Act  to  revise  an  Act 
entitled  an  Act  to  amend  the  charter  of  the  city  of  Los 
Angeles,"  etc.,  (Stats,  of  1875-6,  p.  709),  provides  that 
damages  incurred  in  extending  a  street,  shall  be  paid  by  the 
real  estate  fronting  either  side  of  the  extension,  and  of  the 
original  street  from  the  commencement  of  the  extension  to  a 

?oint  on  the  original  street,  to  be  fixed  by  the  Common 
iouncil.  The  section  closes:  ** Provided,  that  in  all  cases 
mentioned  in  this  section,  the  real  estate  fronting  a  cross- 
street,  or  street  fronting  [forming?]  a  junction  with  such 
street  inrproved,  and  within  one  hundred  feet  of  such  street 
proposed,  or  improved,  shall  also  be  assessed  according  to 
the  frontage  on  such  cross-street,  or  street  forming  the  junc- 
tion as  aforesaid." 

In  the  case  before  us  the  point  fixed  by  the  Council  iikihe 
original  street  is  the  north  line  of  Bequena  Street.  I  agree 
with  the  City  Council  that  there  was  no  authority  for  assess- 
ing the  property  fronting  on  the  north  line  of  Bequena  Street. 
Bequena  Street  cannot  properly  be  said  to  cross  or  front 
upon  Los  Angeles  Street,  between  the  terminal  of  the  lines 
of  property  declared  to  be  benefited  by  the  extension.  The 
language  of  the  proviso  does  not  contemplate  the  assess- 
ment of  any  street  upon  one  side  alone.  The  first  assess- 
ment was  therefore  void.  It  will  not  do  to  say  that  plaintiff's 
assessment  is  less,  if  too  much  property  has  been  assessed. 
The  power  of  assessment  can  only  be  employed  upon  the 
theory  of  benefit  received  by  the  party  assessed.  It  may  be 
admitted  that  the  Legislature  may  empower  the  city  to  de- 
termine that  a  particular  result  will  be  a  public  benefit,  and 
that  such  determination  is  conclusive;  but  it  is  certain  that 
no  assessment  can  be  valid  unless  that  which  the  political 
power  has  declared  to  be  a  public  benefit  is  secured  to  the 
public  and  to  those  who  are  taxed  for  it,  upon  the  supposi- 
tion t^at  it  will  be  of  peculiar  benefit  to  them.  The  assess- 
ment, without  doubt,  is  invalid  in  so  far  as  it  is  an  attempt 
to  affect  property  which  cannot  legally  be  made  subject  to  it. 
It  is  capable  of  mathematical  demonstration,  that  if  the  100 
feet  on  Bequena  Street  cannot  be  made  to  pay  the  sum  as- 
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sessed  upon  them,  sufficient  money 
for  the  property  sought  to  be  conde 
cannot  be  taken  for  the  street. 

The  Act  of  1878,  which  is  the  soL 
bonds,  the  issuing  of  which  is  soug 
the  assessment  which  was  enterei 
1878,  which  assessment  is,  in  my  oj 
for  the  issuing  of  bonds,  bearing 
by  assessments  upon  all  the  propei 
assessment.  The  Legislature  cann 
ment,  nor  can  the  Legislature  by  d: 
ment  within  an  incorporated  city. 
Cal.  240;  People  vs.  Lynch,  51  Cai. 

The  Act  of  1878  not  only  attemp 
to  the  void  assessment,  but  also  f 
ments,  tq  be  levied  annually,  to  mc 
bonds  and  for  the  creation  of  a  sinl 
eipal. 

The  Act  of  1878  does  not  require 
to  the  statute  under  which  they  are 
statutes  the  city  of  Los  Angeles  hat 
bonds.  I  am  not  prepared  to  saj 
the  \ci  of  1878  may  not  pass  into  \ 
sons,  or  that  the  purchaser — ^knowi] 
legally  issued — is  bound  to  inquire 
ticular  bond  offered  for  sale  to  him 
an  unconstitutional  law. 

I  am  inclined  to  the  belief  that  t 
17,  1878,  was  a  valid  assessment, 
it  may  be  said  that  plainfiff  may. 
evil  consequences  to  him  from  the 
Act  of  1878.  But  the  plaintiff  is  ai 
a  taxpayer.  The  Qity  of  Los  Anj 
1878  is  valid — pay  the  full  amount 
and  interest.  If  the  assessment  o 
valid,  and  (as  to  plaintiffs  propert 
is  relieved  from  the  lien  of  the  ass< 
does  not  authorize  the  collection  fi 
erty  within  the  district,  of  the  dii 
paid  by  plaintiff  and  the  amount 
property  for  the  payment  of  the  b( 
est,  according  to  the  law  of  1878. 
collected  by  taxation  of  the  proper 
whom  plaintiff  is  one.  Every  ta^ 
may  properly  commence  a  procee 
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Council  from  doing  an  act  which  may  resnlt  in  an  addition  to 
tiie  burthens  of  taxation. 

Judgment  affirmed. 

We  concur:    McKee,  J.,  Thornton,  J.,  Sharpstein,  J. 

(Mr.  Justice  Boss,  being  disqualified,  took  no  part  in  the 
decision  of  this  case.) 

CONCURRING  OPINION. 

I  concur  in  the  judgment  of  affirmance.  I  am  of  opinion 
that  Michael  Beese,  being  a  mortgagee,  was  not  a  necessaiy 
party.  I  am  of  opinion  that  the  assessment,  as  corrected 
under  the  order  of  the  Common  Council  so  as  to  conform  to 
its  previous  direction,  was  valid.  But  I  am  of  opinion  that 
the  Common  Council  had  not  the  legal  right  to  authorize 
the  issuance  of  the  bonds.  The  aggregate  amount  of  dam- 
ages awarded  for  {)roperty  taken  for  the  proposed  extension 
is  $52,037.  That  is  the  sum  of  the  buraen  to  be  borne  by 
the  owners  of  the  property  within  the  prescribed  district 
The  Act  of  March  23,  1878,  authorizes  the  issuance  and  sale 
of  bonds  to  such  amoimt  that  the  sale  thereof  at  prices 
not  less  than  eighty  per  cent,  of  the  par  value  will  yield  suffi- 
cient to  pay  the  damages  awarded;  and  for  the  payment  of 
the  full  amount  of  bonds  and  interest,  taxes  upon  i^ie  prop- 
erhr  within  the  district  are  to  be  levied  and  collected. 

It  will  thus  be  seen  that  eighty  per  cent,  only  of  the  amount 
of  the  bonds  may  be  paid  to  the  owners  of  the  property 
taken;  the  other  twenty  per  cent,  is  to  go  to  whoever  may  pur- 
chase the  bonds,  as  a  bonus.  I  do  not  think  that  the  prop- 
erty of  one  man  can  be  taken  to  pa;^  a  bonus  to  another.  The 
payment  of  interest  on  the  bonds  is  quite  different  from  the 
payment  of  a  sum  for  which  nothing  is  received.  In  this 
case  it  was  decided  by  the  officers  assessing  the  amount  of 
damages  that  $52,037  was  the  amount  to  be  raised  from  the 
property  to  be  benefited  by  the  street  extension.  There  has 
been  no  ascertainment  that  the  property  will  be  benefited  to  the 
amount  of  the  twenty  per  cent,  bonus.  The  Common  Coun- 
cil directed  bonds  to  issue  to  the  amount  of  $70,000. 
The  lowest  price  authorized  by  the  Act  being  eighty  cents 
on  the  dollar,  the  yield  would  be  $56,000,  which  is  nearly 
$4,000  in  excess  of  the  damages  ascertained;  and  that  excess 
added  to  the  $14,000  possible  bonus,  would  give  a  liability  on 
the  property  to  be  benefited  of  nearly  $18,000  above  the 
damages. 

Being  of  the  opinion  that  the  issuance  of  the  bonds  would 
be  illegal,  the  injunction  was  properly  granted. 

Myrick,  J. 
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[Filed  January  10, 

No.  7199. 

SAMUEL  H.  MEEKS,  Jr.,    by  g 
Guardian,  Respoi! 
vs. 
THE  SOUTHEEN  PACIFIC   KA 

Appellant. 

LXABILITT    OF    BaILBOAD     FOB    NKOUaENCE    I 

Where  a  child  six  years  old  attempted  t 
where  it  lived  and,  in  doing  so,  becamt 
feet  from  where  the  highway  crossed,  ai 
or  asleep  nntil  Portly  afterwards  a  com 
an  np  grade,  at  a  rate  of  eight  miles  a 
ling  or  ringing  a  bell,  ran  over  the  child 
it  farther  appeared  that  the  track  thei 
weeds,  that  the  day  was  clear,  and  tha: 
saw  the  object  lying  on  the  track  some 
supposed  it  a  bunch  of  weeds  until  the 
dred  and  fifty  feet,  when  discovering  it 
to  stop,  but  were  unable  to  do  so:  Held, 
cient  to  justify  a  finding  of  negligenc< 
company  liable  for  the  injury. 

Appeal  from  the  District  Court  of  i 
District,  San  Bernardino  County. 

Glassel  &  Smith,  for  appellant. 
C.  H.  Botvell  and  A.  K  Paris,  for  ] 

Boss,  J.,  delivered  the  following  o] 
At  the  time  of  the  injury  for  which  i 
the  plaintiff,  an  infant  of  between  ( 
age,  was  residing  with  his  parents  n 
defendant,  and  out  a  short  distance 
highway  crosses  the  railroad  track, 
the  record  tending  to  show  that  shoi 
the  plaintiff  was  at  play  in  the  ya 
anotner  boy  about  nine  years  old,  tl 
That  this  lady  and  the  plaintiff's  moi 
when  Mrs.  Poole  sent  her  son  to  1 
necessary  for  him  to  cross  the  railros 
so.  That  the  plaintiff  followed  youn 
ing  the  track  became  dizzy  and  fell 
about  15  feet  from  where  the  high^ 
That  he  remained  there  either  in  th 
until,  shortly  afterwards,  a  constructi 
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ant  came  along,  on  an  np-grade,  at  the  rate  of  about  eight 
miles  an  hoar,  and  crushed  one  of  the  plaintiff's  feet,  neces- 
sitating amputation,  and  otherwise  seriously  injuring  him. 
It  also  ap{)ears  that  the  plaintiff  had,  on  two  or  more  prev- 
ious occasions,  fallen  on  the  ground  dizzy,  and  then  asleep, 
of  which  circumstance  his  mother  was  aware. 

When  the  case  was  last  here  (52  Cal.  604,)  the  facts  as 
made  to  appear,  and  on  which  it  was  held  that  the  plaintiff 
was  not  entitled  to  recover,  were  thus  stated  by  the  Court: 
''The  plaintiff,  an  infant  of  some  six  years,  seems  to  have 
been  permitted  tyliis  parpen ts  to  make  use  of  the  roadway 
of  .the  defendant  as  a  play-ground,  and  to  lie  down  on  tiie 
railroad  track  unattended.  As  to  whether  he  was  asleep  up- 
on the  track,  or  awake,  there  is  some  conflict  in  the  eyidence. 
But  this  is  not  material — for  in  either  case  such  conduct 
amounted  to  negligence  »er  «e,  which  would  defeat  a  recoyeiy 
by  the  plaintiff  here.  It  should  be  observed  in  this  connec- 
tion that  there  is  no  evidence  whatever  of  the  lack  of  diligence 
and  due  care  upon  the  part  of  those  in  charge  of  the  train. 
The  plaintiff  was  lying  on  the  track  parallel  with  the'rails;  he 
was  aiscovered  by  the  en^neer  and  lookout  at  some  distance 
ahead,  but  notwithstanding  a  continued  scrutiny  exercised 
by  them,  they  were  unable  to  discern  that  the  object  at 
which  they  were  looking  was  other  than  a  bush  or  some  in- 
significant obstruction  upon  the  track.  When  they  did  dis- 
cover that  a  child  was  lying  there,  they  used  every  endeavor 
to  slow  up  the  train,  but  it  was  then  too  late  to  prevent  the 
accident  by  any,  even  the  utmost,  effort  upon  their  part." 

The  tacis  as  made  to  appear  in  the  record  now  oef ore  us, 
differ  from  the  facts  then  appearing  .in  many  material 
respects. 

As  the  case  is  now  presented,  it  does  not  appear  that  the 
plaintiff  was  permitted  by  the  parents  to  make  use  of  the 
railwajr  of  the  defendant  as  a  play-ground,  or  to  lie  down  on 
the  railroad  track  unattended,  nor  at  all.  On  the  confaraiy, 
the  plaintiff's  mother  testified  that  she  never  allowed  him  to 
play  on  the  track,  and  the  plaintiff  himself  testified  that  when 
he  went  there  for  that  purpose  his  mother  whipped  him  for 
doing  so.  It  appears,  however,  that  the  plaintiff's  mother 
had  on  several  previous  occasions  sent  him  down  the  track  a 
short  distance,  to  Colton,  with  messages;  and  some  of  the 
witnesses  also  testified  that  when  the  road  was  being  built 
the  plaintiff  was  in  the  habit  of  playing  around  there  while 
the  men  were  at  work. 

In  another  important  respect  the  facts  as  now  made  to 
appear  differ  from  those  presented  on  the  former  appeal. 
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Then,  as  observed  by  the  Court,  ' 
whatever  of  the  lack  of  diligence  ai 
of  those  in  charge  of  the  train." 

Not  so,  however,  now;  for  there  i 
on  the  part  of  the  plaintiff  tending 
the  injury  occurred,  and  for  a  consi 
the  road  of  the  defendant  was  p( 
from  weeds  and  other  like  obsbi 
very  clear,  and  that  at  the  time  o 
could  have  been  seen  and  recomaiz 
at  a  distance  of  from  300  to  350  ji 
doubtedly  tends  to  show  neglige 
employees  of  the  defendant.  JBut 
by  the  testimony  of  some  of  the  d 
appears  from  their  testimony  that 
at  the  time  of  the  injury  three  perso 
Holmes,  the  conductor,  and  a  fire: 
control  of  the  engine,  and  it  was  hi 
Yet  Holmes  testmed  that  hB  hims 
distance  of  four  or  five  hundred  feet  a 
a  bunch  of  leaves  or  weeds,  or  soi 

1'ect  until  they  got  within  about  150 
le  discovered  he  was  a  child,  an 
engineer  "  murder,"  and  that  up  to 
cafled  out  "murder,"  the  engineei 
tion  that  there  was  anything  on  th 
also  tended  to  show  that  the  whist 
bell  rung,  although  the  plaintiff  laj 
a  public  highway  crossed  the  railrc 
evidence  amply  sufficient  to  justify 
on  the  part  of  the  employees  of  the 

The  question  remains,  does  tl 
tributory  negligence  on  the  part 
parents,  as  will  preclude  a  recover 

In  our  opinion,  the  doctrine  of  i 
S.  F.  and  8.  J.  B.  B.  Co.,  37  Cal. 
Co.,  Id.  400,  and  the  other  cases 
them,  determines  the  question  ii 
Court  in  Need?iam\s.  S.  F.  andS,  « 
law  than  in  morals  can  one  wrong 
another. 

"A  wrongdoer  is  not  an  outlaw, 
may  lift  his  nand.  Neither  his  lif 
held  at  the  mercy  of  his  adversar 
latter  is  bound  to  conduct  himself 
prudence,  notwithstanding  the  fau 
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so  doing  he  can  avoid  injuring  the  person  or  property  of  the 
former,,  he  is  liable,  if  he  does  not,  if,  by  reason  thereof, 
injury  ensues. "  Bef  erring  to  the  rule  adopted  in  New  York, 
the  Court  proceeds:  " The  error  of  the  New  York  courts  lies 
in  the  fact  that  they  ignore  all  distinction  between  cases 
where  the  negligence  of  the  j)laintiff  is  proximate,  and  where 
it  is  remote,  and  in  not  limiting  the  rule,  which  they  an- 
nounce to  the  former. "  The  Court  then  quotes  approvrngly 
from  the  opinion  of  the  Supreme  Court  of  Connecticut  in  tne 
case  of  IsbeU  vs.  TJte  New  York  and  New  Haven  R.  R.  Co., 
27  Conn.  404,  language  which  we  think  appropriate  to  the 
case  -under  consideration.  Said  the  Court  there :  ''  A  remote 
fault  in  one  party  does  not,  of  course,  dispense  with  care  in 
the  other,  it  may  even  make  it  more  necessary  and  import- 
ant, if  thereby  a  calamitous  injury  can  be  avoided,  or  an  un- 
avoidable calamity  essentially  mitigated.  Common  justice 
and  common  humanity  demands  this,  and  it  is  no  answer  for 
the  neglect  of  it  to  say  that  the  complainant  was  first  in  the 
wrong,  since  inattention  and  accidente  are  to  a  greater  or  less 
extent  incident  to  human  affairs.  Preventive  remedies  must, 
therefore,  always  be  proportioned  to  the  case  in  its  peculiar 
circumstances — to  the  imminency  of  the  danger,  the  evil  to 
be  avoided,  and  the  means  at  hand  of  avoiding  it.  And 
herein  is  no  novel  or  strange  doctrine  of  the  law;  it  is  as  old 
as  the  moral  law  itself,  and  is  laid  down  in  the  earliest  books 
on  jurisprudence.  A  boy  enters  a  dooryard  to  find  his  ball 
or  arrow,  or  to  look  at  a  flower  in  the  garden;  he  is  bitten 
and  Ifiujerated  by  a  vicious  bull-dog;  still  he  is  a  trespasser, 
and  if  he  had  kept  away  would  have  received  no  hurt.  Nev- 
ertheless, is  not  the  owner  of  the  dog  liable  ?  A  person  is 
hunting  in  the  woods  of  a  stranger,  or  crossing  a  pasture  of 
his  neighbor,  and  is  wounded  by  a  concealed  gun,  or  his  dog 
is  killed  by  some  concealed  instrument,  or  he  is  himself 
gored  by  an  enraged  bull,  is  he  in  all  these  cases  remediless 
Because  he  is  there  without  consent  ?  Or  an  intoxicated  man 
is  lying  in  the  traveled  part  of  the  highway,  helpless,  if  not 
unconscious,  must  I  not  use  care  to  avoid  him  ?  May  I  say 
that  he  has  no  right  to  incumber  the  highway,  and  therefore 
carelessly  continue  my  progress,  regardless  ox  consequences? 
Or,  if  such  a  man  has  t^en  refuge  in  a  field  of  grass  or  a 
hedge  of  bushes,  may  the  owner  of  a  field,  knowing  the  fact, 
continue  to  mow  on  or  fell  trees  as  if  it  was  not  so  ?  Or,  if 
the  intoxicated  man  has  entered  a  private  lane  or  byway,  and 
will  be  run  over  if  the  owner  does  not  stop  his  team  which 
is  passing  through  it,  must  he  not  stop  them  ?  These  are 
instances,  1  am  aware,  of  personal  rights,  but  what  is  true  in 
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Htiimals  and  other  kinclg  of  property,  though,  perhaps,  the 
rule  would  be  applied  in  the  latter  case  with  less  strictnoBs. 
It  must  be  so,  that  an  nnuecessarj  injury  negligently  in- 
flicted in  these  and  kindred  caseB  is  wrong,  and  therefore 
unlawful," 

CUne  Ts,  C  P.  i?.  It.  Co,^  mtpra^  was  an  action  to  recover 
damages  for  personal  injuries  sustained  by  the  plaintiff  by 
reason  of  his  having  been,  as  alleged,  wrongful Iv  expelled 
from  the  cars  of  defendant  by  the  conductor  while  the  cars 
were  in  motion.  The  Court  there  said:  *' Although  the 
plaintiff  was  wrongfully  upon  the  cars,  the  conductor  was 
bound  to  exercise  reasonable  care  and  prudence  in  removing 
him.  The  rule  that  the  plaintiff  cannot  recover  if  his  own 
wrong  as  well  as  that  ol  the  defendant  has  conduced  to  the  injury 
which  he  has  sustained,  is  confined  to  cases  where  his  wrong 
or  negligence  has  immediately  or  proximately  contributed  to 
the  result.  We  had  occasion  to  consider  this  question  in  the 
case  of  Needlmm  vs-  Sun  I'Yanewco  and  San  Jme  Mailroad  Co, 

rt)j  and  we  there  reached  the  conclusion  just  stated.  If 
plaintiff  be  in  the  wrong,  yet  his  wrong  or  negligence  is 
remote — that  is,  does  not  im mediately  accompany  the  trans- 
action from  which  his  injury  resulted — the  defendant  cannot 
excuse  himself  on  the  score  of  mutuality,  nor  absolve  him- 
self from  his  obligation  to  exercise  reasonable  care  and  pru- 
dence in  what  he  may  do.  In  getting  upon  the  train,  while 
it  was  going  at  a  speed  of  ten  miles  au  hour^  the  plaintiff 
was  negligent — even  though  he  attempted  to  do  so  as  a  pas- 
senger. With  the  intention  to  pay  a  fare;  and  if  he  had  failed 
in  achieving  a  safe  landing  and  had  fallen  in  the  attempt, 
no  blame  or  liability  could  have  been  charged  to  the  account 
of  the  defendant.  If,  as  was  doubtless  the  case,  he  got  upon 
the  car,  as  boys  sometimes  will,  with  intent  to  enjoy  the 
stolen  pleasure  of  a  free  ride  to  Front  Street,  he  came  as  a 
trespasser,  and  doubtless  the  defendant,  acting  contempo- 
raneously, could  have  legally  prevented  him  from  getting  on 
the  car  by  the  use  of  such  force  as  may  have  been  requisite, 
without  becoming  legally  responsible  or  morally  to  blame 
for  any  injury  which  he  might  have  sustained.  And  if  he 
succeeded  in  getting  upon  the  car  without  opposition,  the  de- 
fendant doubtless  had  the  right  to  eject  him  by  force,  if 
force  was  necessary,  but  it  was  bound  to  exercise  the  right 
with  ordinary  care  and  prudence,  and  it  had  no  right  to  eject 
him  under  circumstances  which  would  endanger  his  personal 
safety.  If  the  train  was  going  at  a  speed  which  would 
render  it  unsafe  for  him  to  leave  the  car,  it  was  the  duty  of 
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the  defendant,  if  determined  to  put  him  o£f,  to  stop  or  f  slow 
up '  suflSciently  to  allow  him  to  descend  with  saietj  by  the 
exercise  of  reasonable  care  and  prudence  on  his  part.  Al- 
though his  entry  upon  the  car  was  a  trespass,  yet  if  it  was 
an  accomplished  fact  before  the  conductor  attempted  to  in- 
terfere, his  entry  did  not  directly  conduce  to  the  injury  which 
he  sustained,  but  was,  in  the  sense  of  the  rule  under  consider- 
ation, only  its  remote  cause,  and  did  not,  therefore  absolve 
the  conductor  from  the  duty  of  observing  reasonable  care 
and  prudence  in  putting  him  off  the  train." 

In  our  opinion,  an  application  of  the  principles  announced 
in  these  cases  to  the  facts  of  the  case  before  us,  renders 
the  defendant  liable  for  the  injuries  sustained  by  the  plaint- 
iff.  The  instructions  of  the  Court  below  were  in  accordance 
with  these  views,  and  the  judgment  and  order  are  therefore 
affirmed. 

We  concur  in  the  judgment:   McKinstry,  J.,  McKee,  J. 


In  Bank. 


pPiled  January  4,  1881.] 
No.  7093. 

M.  J.  O'CONNOK,  Appellant, 
vs. 
•  GEOKGE  W.  FRASHEK  et  al.,  Respondents. 

[Note.— -For  syllabus  of  this  case  and  opinion  of  the  Court,  see  No.  24, 
page  978.] 

DISSENTING  OPINION. 

I  dissent  for  the  reasons  hereinafter  stated: 
1.  The  lands  in  controversy  are  lands  attempted  to  be 
located  and  patented  as  lieu  lands,  so  called,  and  are  within 
the  exterior  lines  of  what  had  been  claimed  to  be  the  Bancho 
Sausal  Bedondo,  a  Mexican  grant.  At  least  two  surveys  of 
the  grant  have  been  made,  and  there  was  a  controversy  be- 
tween the  owners  of  the  grant  and  others  as  to  whether  the 
lands  involved  in  this  suit  and  other  lands  were  or  were  not 
to  be  included  within  the  final  survey  and  confirmation.  Not 
until  1875,  was  the  survey  of  the  grant  finally  approved  by 
the  Commissioner  of  the  General  Land  office;  which  survej 
excluded  the  lands  from  the  grant.  Previous  to  that  time, 
as  the  controversy  prog-essed,  plats  and  surveys  had  been 
filed  and  withdrawn.  jPlaintin  claims  title  under  a  State 
patent.     He  was  never  in  possession.     In  my  opinion  the 
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questioned  by  any  person  in  possession.  Prior  to  1875,  the 
Dtate  had  no  title  to  grant,  and  the  assumption  by  its  ofiBcers 
of  the  power  to  grant,  and  the  location  and  patent,  were  void 
acts. 

2.  The  several  defendants  defend  each  in  his  own  right. 
The  Court  below  found  separately  in  regard  to  the  defend- 
ants substantially  as  follows: 

"That  about  the  sixth  day  of  March,  1868,  W.  S.  Eose- 
crans  procured  for  his  own  benefit  a  great  number  of  men  to 
make  applications  to  purchase  the  la,nds  from  the  State  of  Cali- 
fornia described  in  plaintiff's  complaint;  that  said  applica- 
tions purported  to  have  been  made  under  the  provisions  of 
an  Act  entitled  '  An  Act  to  provide  for  the  sale  of  certain 
land  belonging  to  the  State,'  approved  April  27,  1863,  and 
nono'of  said  applications  were  signed  by  any  person. 

"That  each  of  said  applicante  conveyed  by  deed  to  one 
W.  S.  Bosecrans  the  lands  for  which  he  so  applied,  some  of 
which  deeds  were  made  and  executed  immediately  before, 
some  at  the  time  of,  and  others  immediately  after  the  appli- 
cations were  made  as  above.  That  neither  the  said  appli- 
cants, nor  any  one  in  their  behalf,  ever  paid  the  State  of 
California  for  said  applications  or  for  the  execution  thereof, 
all  expenses  connected  therewith  being  wholly  borne  by  said 
Bosecrans.  That  the  said  applications  and  deeds  were  all 
one  and  the  same  transaction,  and  were  wholly  fraudulent 
and  void  ab  initio,  and  were  obtained  in  the  behalf  of  said 
Bosecrans,  who  paid  each  applicant  a  sum  of  money  there- 
for, and  in  fraud  of  the  provisions  of  said  Act  of  April  27, 
1863.  That  said  applicants  were  not  informed  by  said  Bose- 
crans, or  any  other  person,  of  the  contents  of  said  applica- 
tions, and  that  they  did  not  read  the  affidavits  accompanying 
said  applications,  nor  were  they  informed  bv  any  officers 
authorized  to  take  acknowledgments,  or  any  other  person,  of 
the  contents  thereof,  and  were  not  sworn  to  any  oath  or  affi- 
davits connected  therewith. 

"  That  the  application  of  Bobert  Thompson  for  the  land 
described  in  defendant's  answer  was  one  of  said  fraudulent 
applications,  and  was  made  May  1,  1868,  for  the  benefit  of 
said  Bosecrans,  and  was  fraudulent;  that  said  application 
was  presented  to  the  State  Locating  Agent,  and  by  him  ac- 
cepted and  filed  on  the  first  day  of  May,  1868. 

"That  said  application  was  not  accompanied  by  an  affi- 
davit of  three  disinterested  persons,  stating  among  other 
things,  that  said  applicant  was  a  resident  of  the  State,  and 
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that  the  lands  were  unoccupied  bj  any  person  except  the  ap- 
plicant, as  required  by  said  Act  of  April  27,  1863. 

'*  That  said  applicant  omitted  and  neglected  to  file  in  the 
office  of  County  recorder  of  the  county  in  which  the  lands 
were  situated,  a  description  of  the  lands  applied  for,  with  a 
certificate  of  the  oath  or  affirmation  endorsed  thereon,  as  re- 

;uired  by  the  twenty-ninth  section  of  said  Act  of  April  27, 
863. 

''That  plats  including  these  lands,  purporting  to  be  town- 
ship plats,  were  made  and  filed  for  the  first  time  in  the 
United  States  Land  Office  at  San  Francisco,  April  22,  1868; 
that  said  plats  were  re-called  by  the  United  States  Surveyor- 
General,  May  26,  1868,  and  were  never  again  filed  in  said 
Land  Office. 

''That  by  reason  of  said  application,  Leander  Bansom, 
State  Locating  Agent  of  the  State  of  California,  on  May  27, 
1868,  pretending  to  act  under  and  by  virtue  of  law  and  in 
part  satisfaction  of  the  ^ant  bv  the  United  States  to  said 
State,  of  other  lands  in  lieu  of  the  sixteenth  and  thirty-sixlh 
sections,  for  school  purposes,  under  an  Act  of  Congress  ap- 
proved March  3,  1853,  entitled  *  An  Act  to  provide  for  the 
survey  of  the  public  lands  in  California,  the  granting  of  pre- 
emption rights  therein  and  for  other  purposes,'  and  of  an 
Act  of  Congress  approved  Julv  23, 1866,  entitled  '  An  Act  to 
quiet  land  titles  in  California,^  selected  and  located  the  lands 
described  in  said  application,  for  the  State  of  California. 

"That  the  selection  and  location  of  said  land  was  the  re- 
sult of  and  made  in  satisfaction  of  said  application,  and  cor- 
responded with  it  in  number,  and  in  the  description  of  the 
land  applied  for. 

"That  the  United  States  Suveyor-General  for  the  State  of 
California  never  furnished  the  State  authorities  with  a  list  or 
lists  including  any  of  the  said  sixteenth  or  thirty-sixth  sec- 
tions, or  any  part  thereof,  used  by  said  State  Locating  Agent 
in  said  selection  and  location  as  a  basis  of  selection,  as  re- 
quired by  Section  6  of  said  Act  of  Congress,  approved  July 
23,  1866. 

"That  thereafter,  by  reason  of  said  application,  selection 
and  location,  to  wit:  On  the  twenty-third  and  twenty-fourth 
days  of  November,  1871,  and  long  prior  to  the  lapse  of  the 
ninety  days  after  filing  of  the  township  plats  including  said 
lands  in  the  United  States  District  Land  Office,  the  Commis- 
sioner of  the  United  States  General  Land  Office,  and  the  Sec- 
retary of  the  Interior,  inadvertentiy  and  by  mistake  certified 
and  listed  said  lands  to  the  State  of  California,  and  that  the 
lists  including  said  lands  were  identical  with  said  applica- 
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tion,  selection  and  location  in  nun  \ 
selected;  and  none  of  said  landthn  i 
acter  contemplated  by  any  act  of  (  i 
be  granted  thereby. 

"That  on  or  about  the  twenty-fil 
before  said  lands  were  legally  snrve  i 
no  township  plat  including  said  lan<  ! 
States  District  Land  Office,  said  W  I 

Slication  to  the  Surveyor-Gteneral  o: 
ohn  W.  Bost,  to  purchase  and  loci 
lands  in  the  applications  mentioned 
which  were  with  them  identical  in  d<  i 
for,  and  the  sixteenth  and  thirty-g  i 
basis  of  said  application. 

'*  That  on  the  twenty-seventh  day   i 
Gardiner,  signing  himself  as  Survey 
of  California,  accepted  said  applicai 
to  his  election  or  qualification  for  si  i 
application  was  never  accepted  by  a: 
*'  That  thereafter — to  wit,  on  fche    i 
1872 — ^Robert  Gardiner,  then  Survey  i 
of  California,  basing  his  approval  u] 
to  wit:  'That  the  location  has  been 
eating  Agent,  in  the  name  and  for  tb 
California,  at  the  Los  Angeles  Disti  i 
Angeles,  with  the  consent  of  List 
bearing  date  the  twenty-fourth  day  o  : 
proved  each  of  said  applications. 

"That  thereafter,  and  in  conseque 
of  purchase  and  patents  issued  from 
for  said  lands  to  W.  S.  Bosecrans. 

"That  neither  the  plaintiff,  M.  i 
Bosecrans,  nor  the  said  Bobert  Tl 
them,  were  ever  in  the  actual  posse  i 
any  part  thereof;  or  ever  had  any  im ; 
ever  had  any  portion  thereof  fenced  < 
and  that  all  of  said  lands  are  rich  21 
ti^at  the  plaintiff  and  his  grantor  havci 
leased  the  land  in  controversy  to  peni 
same  for  grazing  purposes,  pasturii 
have  so  used  it  until  the  defendant  eii 
"  That  the  plaintiff,  M.  J.  O'Conn 
said  lands,  and  in  no  other  way  than 
from  W.  S.  Bosecrans  and  the  above] 
"That  the  township  plats,  includin 
the  twenty-first  day  of  November,  1 
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time  in  the  United  States  District  Land  Office,  at  Los  Ange- 
les, California. 

''That,  at  the  time  of  making  said  application  and  selec- 
tion, the  Bancho  La  Liebre,  within  the  limits  of  which  the 
W.  i  of  Section  16,  T.  9  N.,  R.  17  W.,  S.  B.  M.  was  situ- 
ated, which  was  the  basis  of  said  application  and  selection 
in  finding  second  above,  had  been  nnally  snryeyed  and  lo- 
cated by  the  proper  anthorities  of  the  United  States;  and 
said  lands  were,  at  the  time  of  said  application  and  selec- 
tion, actually  lost  to  the  State  of  California  as  school  lands 
by  reason  of  such  final  survey. 

"That  said  defendant,  George  W.  Frasher,  was  a  dnlj 
qualified  pre-emption  settier,  and  fully  entitied  to  the  privi- 
leges of  tne  pre-emption  laws  of  the  (Jnited  States,  and  set- 
tied  upon  said  tract  of  land  claimed  by  him,  as  above  found, 
in  good  faith  as  such  settier,  and  performed  thereon  all  acts 
required  by  said  pre-emption  laws  to  entitie  a  person  to  pre- 
empt public  land. 

"That  on  the  eighth  day  of  June,  1876,  the  defendant  ap- 
plied to  the  Begister  and  Receiver  of  the  United  States  Dis- 
trict Land  Office,  at  Los  Angeles,  Cal.,  to  file  his  declaratoij 
statement  in  due  form  upon  said  land,  as  required  by  the 
laws  of  the  United  States.  That,  at  the  time  of  maMng  said 
application,  the  defendant  was  living  on  said  land  with  his 
family,  and  had  made  valuable  improvements  thereon.  That 
on  said  eighth  day  of  June,  1876,  said  defendant  did  tender 
and  deposit  his  declaratory  statement,  in  due  form,  with  tiie 
Begister  and  Beceiver  of  the  proper  United  States  District 
Land  Office,  together  with  all  legal  fees  therefor. 

"  That  afterwards — ^to  wit,  on  or  about  the  eighteenth  day 
of  December,  1876 — ^said  defendant  made  the  requisite  and 
usual  proofs  before  the  Begister  and  Beceiver  of  said  United 
States  District  Land  Office  of  his  qualifications  and  his  set- 
tiement,  and  his  improvements  on  said  tract  of  land,  and 
tendered  the  same  in  writing,  and  deposited  the  same  with 
said  Begister  and  Beceiver;  and  at  the  same  time  tendered  the 
full  government  price  therefor,  with  all  legal  fees  and  com- 
missions, and  requested  that  he  be  permitted  to  enter  said 
land,  at  said  Land  Office,  under  said  pre-emption  laws;  and 
that  said  Begister  and  Beceiver  refused  to  approve  said  claim 
of  the  defendant,  and  refused  to  permit  him  to  enter  said 
lands  under  said  pre-emption  laws,  and  refused  to  receive 
the  purchase  price  tendered,  and  still  so  refuses. 

''That  said  defendant  duly  appealed  from  said  action  of 
the  Begister  and  Beceiver,  and  that  said  claim  is  now  pend- 
ing before  the  United  States  General  Land  Office. 


plied  to  the  proper  authorities  of  the  State  of  California  to 
purchase  said  land  from  the  State,  and  that  said  application 
IS  now  pending  and  undetermined." 

I  agree  with  the  Court  below  in  its  conclusions  of  law  as 
follows :  **  That  none  of  said  lands  thus  included  within  the 
boundaries  or  exterior  limits  of  the  private  grant — to  wit, 
the  Rancho  Sausal  Redondo — were  puolic  lands  within  the 
meaning  of  the  acts  of  Congress  granting  lands  to  the  State 
of  California  as  school  lands  or  as  State  indemnity  lands, 
until  the  said  claim  covering  them  was  finally  decided  to  be 
invalid,  and  all  of  such  lands  were  thus  excluded  from  any 
mode  of  acquirement.  They  were  not  in  a  condition  to  be 
applied  for  or  acquired  by  individuals,  or  selected  by  the 
State;  and  that  the  attempt  of  the  Surveyor-General  to  re- 
move the  reservation,  and  to  extend  the  public  survey  over 
said  lands,  and  the  filing  of  township  plats  including  the 
same  in  1868,  was  without  authority  of  the  law,  and  was 
wholly  void.  The  evidence  does  not  warrant  the  conclusion 
that  tne  survey  of  the  Rancho  Sausal  Redondo,  in  1868,  was 
made  by  Deputy  Hansen  under  the  eighth  section  of  the  Act 
of  Congress,  I066.  On  the  contrary,  the  evidence  shows 
that  said  survey  was  not  made  under  said  Act,  or  by  author- 
ity thereof. 

"That  the  defendant  is  in  such  privity  with  the  United 
States,  the  paramount  source  of  title,  as  enables  him  to  at- 
tack the  patent  issued  to  plaintiff's  grantors  hj  the  State  for 
the  land  in  controversy,  and  upon  which  plaintiff  rests  his 
title  in  an  action  at  law  or  ecjuity. 

"That  the  selection  of  said  land  was  void  as  having  been 
made  without  authority  of  law,  and  being  void,  the  State 
had  no  title  which  it  could  convey  to  plaintiff's  grantor;  that 
said  land  was  not  intended  to  be  granted  by  any  law  of  Con- 
gress, and  the  listing  of  said  lands  to  the  State  by  the  Com- 
missioner of  the  General  Land  Office  was  null  and  void,  and 
the  patents  from  the  State  for  said  lands  are  void,  and  the 
plaintiff  has  no  title  to  said  land,  or  any  part  thereof. 

"That  an  invalid  State  selection  is  no  oar  to  the  rights  of 
a  pre-emption  or  homestead  settler,  and  that  the  tender  of 
proof  and  offer  of  payment  by  the  defendant  for  said  land 
placed  him  in  the  same  relation  as  if  the  defendant  had  been 
permitted  by  the  Land  Office  to  do  what  in  this  respect  was 
offered  to  be  done." 

The  judgment  of  the  Courts  below  in  favor  of  defendants, 
and  the  orders  denying  motion  for  new  trial,  should  be 
affirmed.  Myrick,  J. 
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Department  No.  2. 


[FOed  January  6,  1881.] 

No.  7339. 

H.  MAKBUET,  Kespondeot, 
vs. 

JOSE  DOLOKES  KUIZ  et  al.,  Appellants. 

Appeals — ^Ebbob  in  BEPiTSiNa  to  btbiss  oxtt  pobtiomb  of  FijBadikos — Hov 
TO  BE  FBESEMTxp.  EiTOr  in  refusing  a  motion  to  strike  out  portioDs 
of  a  pleading  should  be  presented  by  bill  of  exceptions;  and  ii  not  so 
presented,  it  will  not  be  noticed  by  the  Appellate  Conrt. 

Ebbob  in  Ovebbulino  Demubbeb  not  noticed  on  Appeai.  fbom  Obdbb 
Kefusino  New  Tbial.  In  a  foreclosure  action,  where  there  was  an 
appeal  from  an  order  oyerroling  an  intervenor's  motion  for  a  new  trial, 
bat  no  appeal  from  the  judgment:  Held^  that  alleged  error  in  oTerml- 
ing  intervenor's  demurrer  to  the  complaint  and  in  overniiing  inter- 
venors  demurrer  to  plaintifTs  answer  to  the  interrention  oould  not  be 
noticed  by  the  Appellate  Court. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
District,  Los  Angeles  County. 


F.  P.  Bamirex,  H.  T.  Hazard  and  H,  K.  8.  O'Mdveney,  for 
appellants. 
Barclay  dk  WUaon  and  Bickndl  &  WhUe,  for  respondent. 

Thornton,  J.,  delivered  the  opinon  of  the  Court: 
This  action  was  brought  to  foreclose  a  mortgage.  The 
plainliff  sues  as  the  assignee  of  the  note  and  mortgage  sued 
on.  The  mortgagor,  Jose  Dolores  Ruiz,  together  with 
Dolores  S.  de  Abila  and  B.  D.  Hoffman,  were  made  defend- 
ants. One  Salvadora  Buiz,  by  leave  of  the  Court,  filed  a 
complaint  in  intervention,  in  which  she  alleged  that  she  was, 
at  the  time  that  the  mortgage  in  suit  was  executed,  and  for 
some  years  prior  thereto,  the  wife  of  the  above-named  mort- 
gagor, and  that  when  the  said  mortgage  was  executed,  the 
property  conveyed  in  mortgage  was  the  homestead  of  her- 
self and  her  husband;  that  said  property,  before  the  date  of 
execution  of  the  mortgage  aforesaid,  and  up  to  the  time 
that  the  complaint  was  filed,  had  been,  and  was,  the  residence 
of  herself  and  her  said  husband.  The  plaintiff  answered 
the  complaint  of  the  intervener,  and  denied  that  the  prem- 
ises mortgaged  were  the  homestead  of  intervener  and 
husband,  and  averred  that  though  the  premises  had  been 
selected  and  recorded  as  a  homestead,  at  a  date  prior  to  the 
execution  of  the  mortgage,  that  they  had  be^n  abandoned 
prior  to  the  date  just  referred  to. 
The  cause  came  on  for  trial,  and  a  decree  was  rendered 
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for  plaintiff,  foreclosing  the  mortgage  in  question.  The  in- 
tervenor  moved  for  a  new  trial,  which  was  denied,  and  from 
the  order  denying  her  motion  she  appealed  to  the  Court. 

It  is  argued  on  behalf  of  appellant  that  the  evidence  is  in- 
sufficient the  justify  the  decision  of  the  Court.  We  have 
examined  the  evidence  as  set  forth  in  the  statement,  and  are 
of  opinion  that  it  sustains  the  decision  made  by  the  Court. 

It  is  said  that  the  Court  erred  in  refusing  to  strike  out  on 
motion  of  intervenor  portions  of  the  answer  of  the  plaintiff  to 
the  complaint  of  the  intervenor.  If  the  Court  committed  any 
error  in  this  regard,  it  should  have  been  presented  by  a  bill 
of  exceptions.  It  is  not  so  presented,  and  therefore  it  can- 
not be  noticed  on  this  appeal. 

The  Court  did  not  err  in  refusing  to  find  as  requested. 

Inasmuch  as  there  is  no  appeal  from  the  judgment,  we 
cannot  notice  the  alleged  error  of  the  Court  upon  the  demurrer 
of  intervenor  to  the  complaint  of  plaintiff,  and  the  demurrer 
by  the  same  party  to  the  answer  of  plaintiff  to  the  complaint 
in  intervention.  But,  could  we  notice  them,  we  do  not  find 
that  the  Court  erred  in  its  rulings  in  regard  to  them. 

The  order  denying  the  intervenor*s  motion  for  a  new  trial 
was  properly  maie  and  is  affirmed. 

We  concur:  Sharpstein,  J.,  Myrick,  J. 

In  Bank. 


[Filed  January  14,  1881.] 
No.  10,582. 

THE  PEOPLE,  Respondent, 
vs. 
AH  CHOT  AND  JIM  FOO,  Appellants. 

GmMZNAii  Law — ^No  Appeal  bt  Defbmdamt  fbom  Obdsb  OBAinrma  Hnf  a 
New  Tbial.  Where  a  defendant  in  a  criminal  case  appealed  from  an 
order  of  a  Superior  Court,  granting  him  a  new  trial :  Held,  that  the 
Penal  Code  did  not  authorize  such  an  appeal. 

Appeal  from  the  Superior  Court  of  San  Joaquin  County. 

McStay  &  Smnnerton  and  W.  M.  Oihson,  for  appellants. 
A.  L.  Hart^  Attorney-General,  for  respondent. 

Bv  the  Court: 

The  Attorney-General  moves  to  dismiss  the  appeal  taken 
by  the  defendant  from  an  order  of  the  Superior  Court  grant- 
ing him  a  new  trial.  No  such  appeal  is  authorized  by  the 
Penal  Code. 

Appeal  dismissed. 
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In  Bane. 


[Filed  January  4,  1881.] 
No.  10,586. 
Ex  Pabte  WILLIAM  CLAEKE,  on  Habeas  Corpus. 

GsiMiNAii  Law — Ohanqb  ov  Attobnet — Formal  Sitimtitutiok  not  Nicbb- 
SABT.  The  proTisions  of  SecUons  284  and  285  of  the  Code  of  GiTil 
Procedure,  in  relation  to  change  and  substitation  of  attorneys,  bive 
no  application  to  criminal  cases;  consequently  a  notice  of  appeal  in  a 
criminal  case  may  be  signed  by  any  attorney  authorized  by  defendant 
to  take  an  appeal. 

Petition  for  writ  of  habeas  corpus. 

McKisaaeh  &  Rankin^  for  petitioner. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

The  petitioner  has  been  brought  before  us  on  a  writ  of 
habeas  corpus,  and  his  petition  for  a  discharge  having  been 
denied,  he  now  applies  for  admission  to  bail.  The  applica- 
tion is  opposed  on  behalf  of  the  People,  on  the  ground  that 
no  appeal  has  been  taken  in  the  case. 

The  petitioner  was  tried  and  convicted  in  the  Superior  Court 
of  Monterey  County  of  the  crime  of  libel.  On  the  trial  of  the 
case,  T.  Beeman,  Esq.,  appeared  as  counsel  for  defendant,  and 
the  notice  of  appeal  is  signed  by  Charles  W.  Quilby,  Esq. 
It  was  admitted  on  the  hearing  of  this  application  that  the 
person  bv  whom  the  notice  of  appeal  was  signed  was  an  at- 
torney of  the  Court,  and  was  authorized  by  the  defendant  to 
take  the  appeal.  It  is  claimed,  however,  that  no  change  of 
attorney  was  made  in  conformity  to  Sections  284  and  285  of 
the  Code  of  Civil  Procedure,  and  therefore,  it  is  argued, 
that  the  notice  of  appeal  should  be  disregarded. 

In  our  opinion  the  sections  above  referred  to  have  no  ap- 
plication to  criminal  cases,  in  which  the  defendant  has  a 
right  to  defend  in  person  and  with  counsel.  (Art.  1,  Sec. 
13,  Constitution.) 

Section  283  of  the  same  Code  provides  that  an  attorney 
and  counselor  shall  have  authority  ''to  bind  his  client  in 
any  of  the  steps  of  an  action  or  proceeding  by  his  agree- 
ment filed  with  the  Clerk  or  entered  upon  the  minutes  of  the 
Court." 

It  will  not  be  {pretended  for  a  moment  that  this  section 
has  any  application  in  a  criminal  case,  for  in  all  cases  of 
felony  the  defendant  must  appear  and  plead  in  person.  In 
our  opinion  the  notice  of  appeal  was  sufficient,  and^  indeed, 


service  of  a  copy  of  it  upon  him. 

The  jud^ent  in  the  case  simply  imposed  a  fine,  and  the 
petitioner  in  entitled  to  be  admitted  to  bail  as  a  matter  of 
right.     (Penal  Code,  Section  1272.) 

JLet  him  be  admitted  to  bail  in  the  sum  of  $1,000,  the  bail 
bond  to  be  approved  by  the  Judge  of  the  Superior  Court  of 
Monterey  Countv. 

We  concur:  Sharpstein,  J.,  Thornton,  J.,  Myrick,  J. 


Department  No.  1. 


[Filed  January  14,  1881.] 

No.  7326. 

ADIN  BULLAED,  Eespondent, 

vs. 
HIS  CEEDITOES,  Appellants. 

Imsolyxncy  Pbocbkdinos — Mebb  Pbepondsb^kcs  of  Tbstimony  Rbquibed 
TO  J17SZIFT  YEBDioT  OF  Fbaud.  'Where,  on  the  trial  of  an  issue  of 
frand  in  an  insolvency  proceeding,  the  Court  instructed  the  jury  so 
as  to  convey  to  them  the  idea  that  they  were  not  authorized  to  find 
fraud  upon  a  mere  preponderance  of  testimony,  but  should  require 
something  stronger;  and  the  verdict  was  against  the  alleged  fraud: 
Edd,  that  a  mere  preponderance  is  sufficient  in  aU  civil  cases,  as  well 
to  cases  where  fraud  is  imputed  as  to  any  other;  and  that  the  instruc- 
tion was  therefore  erroneous. 

Oosis  ON  AppBAii — PuTTiNO  Rbpobteb's  Notbs  Bodilt  IN  Tbanscbipt. 
Where  the  creditors  in  an  insolvency  proceeding,  on  an  appeal  by 
them  from  a  verdict  acquitting  the  insolvent  of  fraud,  made  up  their 
transcript  at  the  great  length  of  1182  folios,  consisting  of  Uie  re- 
porter's notes,  questions  and  answers,  remarks  of  Court  and  counsel, 
etc. :  Heldt  that  appellants,  notwithstanding  a  reversal  of  the  judg- 
ment, ought  not  to  have  costs  on  the  appeal. 

Appeal  from  the  Superior  Court  of  Butte  County. 

Armstrong  &  Carey y  for  appellants. 

F.  C.  Luak  and  A.  P.  Catlin,  for  respondent. 

MoKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 

The  seventeenth  instruction,  given  to  the  jury  at  the  re- 
quest of  counsel  for  plaintiff,  reads  as  follows: 

''Each  and  all  the  charges  made  against  the  petitioner 
depends  on  the  fact  whether  he  has  been  guilty  of  fraud. 

"To  sustain  any  or  all  of  said  charges  you  must  find  him 
guilty  of  fraud. 

''  Ab  to  the  evidence  necessary  to  sustain  a  charge  of  fraud, 
the  Court  instructs  you  as  follows : 
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"  The  law  abhors  fraud,  but  it  is  unwilling  to  impute  it  on 
slight  and  triyial  eyidence,  and  thereby  cast  an  unjust  re- 
proach upon  the  character  of  the  party  against  whom  it  ia 
alleged.  Such  an  imputation  is  grave  in  its  character,  and 
can  only  be  sustained  on  satisfactory  proof.  If  the  eyidence 
is  so  conflicting  that  no  conclusion  can  be  reached,  the 
charge  is  not  sustained,  upon  the  principle  that  the  burden 
of  proof  is  on  the  party  who  makes  the  charge,  and  if  he 
does  no  more  than  to  make  an  equilibrium,  he  fails  to  make 
out  his  case.  Mere  suspicion,  leading  to  no  certain  result, 
is  not  sufficient.  A  right  wiD  not  be  divested  upon  mere 
conjecture  or  evidence,  loose  and  undeterminate  in  its  char- 
acter. Fraud  will  never  be  imputed  when  the  circumstances 
and  facts  on  which  it  is  predicated,  consist  with  honesty  and 
puritf  of  intention. 

"  The  amount  or  weight  of  evidence  that  is  sufficient  proof 
of  a  fraudulent  intent  must  be  sufficient  to  satisfy  the  mind 
and  conscience,  and  produce  a  satisfactory  conviction  or  be^ 
lief.  The  proof  must  be  clear  and  satisfactory.  It  must  be 
so  strong  and  cogent  as  to  satisfy  a  man  of  sound  judgment 
of  the  truth  of  the  allegations.  There  must  be  evidence  of 
tangible  facts,  from  which  a  legitimate  inference  of  fraudn- 
lent  intent  may  be  drawn.  Circumstances  affi)rding  a  strong 
presumption  are  sufficient,  but  the  presumption  must  be 
drawn  from  pregnant  facts,  and  not  from  far-fetched  proba- 
bilities. Inferences  are  to  be  drawn  from  such  facts,  not 
singly,  but  as  a  whole.  Fraud  is  never  to  be  presumed,  but 
must  always  be  proved.  As  an  allegation  of  fraud,  is  against 
the  presumption  of  honesty,  it  requires  stronger  proofs  than 
if  no  such  presumption  existed;  and  in  considering  each 
charge  of  fraud  made  against  the  petitioner,  you  will  apply 
to  the  evidence  brought  to  sustain  the  charge  the  law  as  just 
given  you;  and  if  the  evidence  fails  to  meet  its  requirements, 
you  must  find  the  charges  unsustained,  and  render  a  verdict 
of  not  guilty." 

The  volume  entitled  "  Bump  on  Fraudulent  Conveyances" 
was  opened  and  before  counsel  when  the  foregoing  instruc- 
tion was  written.  (2d  Ed.  484.)  But  many  remarks  of  the 
author,  in  the  nature  of  limitations  upon  the  language  cited, 
are  omitted  from  the  instruction.  The  instruction  was  prepared 
by  cautiously  culling  selected  passages  from  Bump.  These  are 
sometimes  given  with  slight  changes  of  form,  which,  while  not 
absolutely  contradicting  the  sense,  confer  on  the  language 
color  and  weight  not  conferred  by  the  original  expressions; 
sometimes  entirely  disconnected  from  the  context.  Thus 
there  was  drawn  up  before  the  jurymen  a  formidable  array 
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of  extreme  phrases,  unexplained;  tending,  if  not  calcnlated 
to  mislead  tnem.  A  comparison  of  the  instruction  as  given 
with  a  quotation  from  the  work  referred  to  will  help  to  indi- 
cate the  probable  diflference  in  the  effect  produced  upon  the 
minds  of  the  jury,  by  the  reading  of  the  one  rather  than  the 
other. 

"How  much  evidence  is  required  to  raise  a  presumption 
of  actual  fraud  cannot  be  determined  according  to  any 
inflexible  rule. 

"  While  the  law  abhors  fraud,  it  is  also  unwilling  to  impute 
it  on  slight  and  trivial  evidence  and  thereby  cast  an  unjust 
reproach  upon  the  character  of  the  parties.  Such  an  imputa- 
tion is  grave  in  its  character  and  can  only  be  sustained  on 
satisfactory  proof.  If  the  evidence  is  so  conflicting  that  no 
conclusion  can  be  reached,  the  transaction  must  be  sustained, 
upon  the  principle  that  the  burden  of  proof  is  on  the  party 
who  assails  it,  and  if  he  does  no  more  than  create  an  equilib- 
rium he  fails  to  make  out  his  case.  Mere  suspicion  leading 
to  no  certain  results  is  not  sufficient.  A  legal  title  will  not 
be  divested  upon  mere  conjectures  or  evidence  loose  and  in- 
determinate in  its  character.  Fraud  will  never  be  imputed 
when  the  circumstances  and  facts  upon  which  it  is  predicated 
may  consist  with  honesiy  and  purity  of  intention. 

"  It  is  not  necessary,  however,  Uiat  the  evidence  tending 
to  the  conclusion  of  fraud  should  be  incapable  of  being 
accounted  for  upon  any  other  hypothesis.  There  is  no  rule 
of  evidence  or  principle  of  law  wnich  requires  that  the  cir- 
cumstances must  be  of  so  conclusive  a  nature  and  tendency 
as  to  exclude  every  other  hypothesis  than  the  one  sought  to 
be  established  in  order  to  authorize  the  inference  of  fraud 
from  circumstantial  evidence. 

"What  amount  or  weight  of  evidence  is  sufficient  proof 
of  a  fraudulent  intent  is  not  a  matter  of  legal  definition.  If 
the  evidence  is  admissible  as  conducing  in  any  degree  to  the 
proof  of  the  fact,  the  only  legal  test  applicable  to  it  upon 
such  an  issue  is  its  sufficiency  to  satisfy  the  mind  and 
conscience  and  produce  a  satisfactory  conviction  or  belief. 
The  proof,  however,  must  be  clear  and  satisfactory.  It  must 
be  so  strong  and  cogent  as  to  satisfy  a  man  of  sound 
judgment  of  the  truth  of  the  allegation.  It  need  not  possess 
such  a  degree  of  force  as  to  be  irresistible,  but  there  must  be 
evidence  of  tan^ble  facts  from  which  a  legitimate  inference 
of  a  fraudulent  intent  may  be  drawn.  Circumstances  afford- 
ing a  strong  presumption  are  sufficient,  but  the  presumption 
must  be  drawn  from  pregnant  facte,  and  not  from  far-fetched 
probabilities.     Inferences  are  to  be  drawn  from  such  facte 
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not  singly  bat  as  a  whole.  As  an  allegation  of  fraud  is 
against  the  presumption  of  honesty,  it  requires  stronger 
proof  than  if  no  such  presumption  existed.  As  it  is  against 
a  presumption  of  fact,  perhaps  often  a  slight  one,  it  requires 
somewhat  more  evidence  than  would  suffice  to  prove  the  ac- 
knowledgment of  an  obligation  or  the  delivery  of  a  chattel. 
It  is  not  necessary,  however,  that  the  fraud  shall  be  proved 
beyond  a  reasonable  doubt.  Issues  of  facts  in  civil  cases 
are  determined  by  a  preponderance  of  testimony,  and  the 
rule  applies  as  well  to  cases  in  which  fraud  is  imputed  as  to 
any  other.  If  the  evidence  produces  a  rational  belief,  it  can- 
not be  discarded,  although  some  doubt  remains.  If  the 
evidence  is  of  sufficient  force  to  produce  a  preponderance  of 
assent  in  favor  of  fraud  it  is  sufficient.  The  payment  of  & 
full  price  does  not  purify  a  transaction,  but  is  entitled  to 
great  weight  when  the  proof  of  fraud  is  not  clear." 

We  are  forced  to  the  conviction  that  the  instruction  con- 
veyed to  the  minds  of  the  jurymen  the  idea  that  they  were 
not  authorized  to  find  fraud,  upon  a  preponderence  of  the 
evidence.  Yet  this  is  the  rule  in  all  civil  cases.  (C.  C.  P., 
Sec.  2061,  sub.  5.)  In  Ford  vs.  Chambers,  the  Supreme 
Court  said:  ''Issues  of  fact  in  civil  cases  are  determined  by 
a  preponderance  of  testimony,  and  this  rule  applies  as  wefi 
to  cases  in  which  fraud  is  imputed  as  to  any  other . " 

Sentences  are  found  in  the  work  of  Mr.  Bump  immediately 
followed  by  others,  which,  Derhaps,  do  not  qualify  those 
which  precede  them;  but  the  last  assist  to  explain  the  first, 
and  are  inserted  to  prevent  the  deduction  of  wrong  infer- 
ences to  which  the  nrst  are  liable.  These  are  not  always 
inserted  in  the  instruction.  Thus  the  sentences  in  Bump 
to  the  effect  that  there  is  no  place  in  civil  actions  for  the 
proposition,  applicable  to  criminal  proceedings-— that  the 
circumstances  snowing  fraud  must  be  of  so  conclusive  a 
nature  as  to  exclude  every  hypothesis  except  the  guilt  of  the 
pariy  charged — and  which  immediately  succeed  the  state- 
ment "fraud  will  never  be  imputed  when  the  circumstances 
on  which  it  is  predicated  consist  with  honesty  and  purity  of 
intention" — are  omitted  from  the  instruction  as  given. 
Other  like  instances  appear  upon  a  comparison  of  the  in- 
struction with  the  words  of  the  learned  writer. 

So,  also,  expressions  are  employed  by  Mr.  Bump,  which, 
although  in  a  sense  sustained  by  authority — ^inasmuch  as 
they  were  used  by  a  trial  court  in  a  particular  case,  and,  on 
appeal,  were  held  not  to  be  fatally  erroneous,  in  view  of  the 
circumstances — ^are  yet  objectionable  when  transferred  to  an 
instruction,   without  the  accompanying  illustration  of  the 


are  inyolved.  For  example,  the  broad  statement  in  the  in- 
struction: "As  an  allegation  of  fraud  is  against  the  pre- 
sumption of  honesty,  it  requires  stronger  proofs  than  if  no 
such  presumption  existed.'  To  this  succeeds  in  Bump  (but 
not  in  the  instruction):  ''  as  it  is  against  a  presumption  of 
fact,  perhaps  often  a  slight  one,  it  requires  somewhat  more 
evidence  than  would  suffice  to  prove  the  acknowledgment  of 
an  obligation,  or  the  delivery  of  a  chattel." 

The  case  referred  to  by  Mr.  Bump  is  Hatch  vs.  Bailey  (12 
Gushing,  27),  in  which  the  Judge  of  the  Comn^on  Pleas 
charged  the  jury,  with  respect  to  an  alleged  fraudulent  sale, 
that  it  was  necessary  for  a  defendant  to  adduce  stronger 

Eroof  to  establish  fraud  than  to  prove  a  debt  or  sale.     Mark 
ow  cautious  the  comments  of  Chief  Justice  Shaw.     He 
says: 

"These  were  obviously  general  remarks,  upon  the  nature 
of  evidence  in  application  to  facts  to  be  proved  by  it,  and 
perhaps  they  are  not  stated  with  all  the  illustrations  which 
accompanied  them,  or  precisely  as  they  were  made." 

As  we  understand  them,  the  Judge  intended  to  say,  that 
he  who  alleges  fraud  against  another  is  bound  to  prove  it. 
That  every  man  is  presumed  to  act  honestly  until  the  con- 
trary is  proved;  that  he  who  charges  another  with  an  act 
involving  moral  turpitude  or  legal  delinquency,  must  prove 
it;  that  as  thisns  an  allegation  against  a  presumption  oi  fact, 
it  requires  somewhat  more  evidence  than  if  no  such  pre- 
sumption existed.  It  carried  no  direction  as  to  the  amount 
of  evidence  required,  or  as  to  the  nature  of  evidence,  whether 
positive  or  circumstantial,  but  only  that,  on  the  whole,  it 
must  be  somewhat  stronger;  and  we  cannot  perceive  that 
such  a  direction  is  incorrect.  The  ordinary  direction  to  the 
jury  is,  that  he  who  charges  fraud  must  prove  it  to  the  satis- 
faction of  the  inry.  We  think  it  not  contrary  to  any  prin- 
ciple or  rule  of  law  for  the  judge  to  inform  the  jury,  that  as 
the  charge  of  fraud  is  a  charge  against  a  presumption  of  fact, 
perhaps  often  a  slight  one,  yet  the  jury,  in  order  to  be  satis- 
fied, might  require  somewhat  stronger  evidence  than  would 
suffice  to  prove  the  acknowledgment  of  an  obligation,  or  the 
delivery  of  a  chattel."    (1  Greenl.  Ev.,  Sec.  380.) 

These  '* obviously  general  remarks,"  perhaps,  "not  stated 
with  the  illustrations  which  accompanied  them,  or  precisely 
as  they  were  made,"  and  by  which  the  Judge  "intended  to 
say  (only  ?)  that  he  who  alleges  fraud  is  bound  to  prove  it," 
and  which  "carried  no  direction  as  to  the  amount  of  evi- 
dence required,"  did  not  seem  to  have  done  harm,  although 
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they  departed  from  the  ordinary  direction,  ''that  he  who 
charges  fraud  must  prove  it  to  the  satisfaction  of  the  jury.*' 
And  the  Supreme  Court  of  Massachusetts  did  not  thmk  it 
contrary  to  any  rule  of  law  for  the  Judge  below  to  inform 
the  jury  that,  ''as  the  charge  of  fraud  is  a  charge  against  a 
presumption  of  fact,  perhaps  often  a  slight  one,  yet  tibe  jury, 
in  order  to  be  satisfied,  might  require  somew&at  stronger 
evidence,"  etc. 

A  pariy  holding  the  affirmative  of  an  issue  must  prove  his 
case,  and  in  doing  so  must  overcome^  the  presumption  of 
the  non-existence  of  the  fact  he  has  alleged.  It  may  require 
more  evidence  to  overthrow  a  presumption  that  one  has  not 
committed  an  affirmative  or  positive  and  active  fraud  thaa 
that  he  has  not  denied  an  honest  debt.  It  is  obvious,  how- 
ever, that  such  a  difference  should  be  called  to  the  attention 
of  the  jury,  if  at  all,  in  language  of  careful  discriminatioD, 
lest  they  should  be  led  to  the  belief  that  a  mere  preponder- 
ance of  the  evidence  will  not  justify  a  verdict  of  guilty  of 
fraud  in  a  civil  case. 

The  task  assumed  by  the  writer  of  a  legal  treatise  differs 
from  that  of  a  Judge  who  charges  a  jury.  The  one  dis- 
cusses and  einplains  the  legal  principles  related  to  his  sub- 
ject, with  sufficient  fullness,  at  least,  materially  to  assist  the 
student  in  ascertaining  and  applying  them  under  widely 
variant  conditions.  It  is  the  duty  of  the  other  to  present  to 
non-professional  minds,  in  clear  and,  far  as  may  be,  succinct 
language,  the  legal  propositions  directly  bearmg  upon  the 
issues  of  fact  submitted  to  the  jury. 

Very  extended  quotations  from  a  text-book  can  rarely  aid 
the  jury,  while  they  may  tend  to  confuse  by  suggesting  dis- 
tinctions not  applicable  to  the  case.  If,  however,  this 
method  of  charging  a  jury  be  resorted  to,  all  the  limitations 
and  conditions  (so  far  as  they  are  applicable  and  are  upheld 
by  weU-reasoned  cases  or  by  principle),  mentioned  or  sug- 
gested by  the  author,  should  accompany  the  excerpta  adopted 
by  the  Court — the  Court  being  fully  satisfied  that  whatever 
it  adopts  is  fully  sustainable. 

Taking  the  instruction  as  a  whole,  we  are  convinced  it 
must  have  strongly  influenced  the  jury  to  disregard  the  proper 
rule  as  to  the  weight  of  evidence  in  cases  like  the  present. 

The  transcript  contains  1182  folios  of  printed  matter,  con- 
sisting of  the  reporter's  notes  at  length — questions  and  an- 
swers, remarks  of  Court  and  counsel,  etc. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial.     Appellants  to  recover  no  costs  on  appeal. 

We  concur:  Koss,  J.,  Morrison,  C.  J. 


[Filed  January  14,  1881.] 
No.  10.589. 
THE  PEOPLE,  Respondent, 

VS. 

AH  FOOK,  Appellant. 

Bbibsbt — SscnoN  67  of  Pxnal  Oodb — Mbbs  Offeb  without  Pboduction  of 
MoNXY  A  Gbihb.  Under  Section  67  of  the  Penal  Code,  relative  to 
bribery,  the  offer  of  a  bribe -is  safficient  to  constitnte  a  crime,  without 
the  tender  or  production  of  the  money  offered. 

VvimLWTuim  Tbadb  in  Womcn  bt  Ghinbse — Ibbeleyant  Testimony  Pbop- 
EBLT  RuiiED  Out.  On  the  trial  of  a  Chinaman  for  offering  a  bribe  to 
a  constable  to  release  a  chinawoman  held  in  cnstody  by  him  on  a 
charge  of  grand  larceny,  where  the  Court  ruled  out  an  offer  by  defend- 
ant to  show  that  it  was  the  practice  of  Chinamen  in  San  Francisco  to 
buy  and  sell  tiieir  women :  Held,  properly  ruled  out  as  incompetent  in 
any  aspect  of  the  case. 

Appeal  from  the  Superior  Court  of  Sonoma  County. 

W.  A.  CormaaU^  for  appellant. 

A,  L,  Hari,  Attorney-General,  for  respondent. 

Morrison,  C.  J.,  delivered  the  opining  of  the  Court: 
The  defendant  was  prosecuted  by  information  in  the 
Superior  Court  of  Sonoma  County,  and  was  found  guiltyof 
iJie  crime  of  offering  a  bribe  to  an  executive  officer.  The 
prosecution  was  under  Section  67  of  the  Penal  Code,  which 
provides  that  *'  every  person  who  gives  or  offers  any  bribe  to 
any  executive  officer  of  this  State,  with  intent  ^to  influence 
him  in  respect  to  any  act,  decision,  vote,  opinion  or  other 
proceeding  as  such  officer,  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  fourteen 
years;"  and  the  charge  was  that  *'  Ah  Fook  on  the  first  day 
of  September,  1880,  at  the  couniy  of  Sonoma,  etc.,  to  one 
W.  H.  Mead,  then  and  there  being  an  executive  officer  of  the 
State  of  California,  to  wit:  Deputy  Constable,  etc.,  a  bribe, 
to  wit:  the  sum  of  two  hundred  aollars,  willfully,  maliciously, 
and  feloniously  did  offer,  with  intent,  willfully  and  feloniously, 
to  influence  said  W.  H.  Mead  in  his  action  has  such  Deputy 
Constable,  to  wit:  with  intent,  willfully  and  feloniously,  to 
influence  said  W.  H.  Mead  to  discharge  Me  Youk,  then  and 
there  held  by  said  W.  H.  Mead  as  Deputy  Constable  under 
a  warrant  of  arrest  issued,  etc.,  which  warrant  charged  Me 
Touk  with  the  crime  of  grand  larceny,"  etc.  To  this  informa- 
tion a  demurrer  was  filed,  which  was  properly  overruled  by 
the  Court. 
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The  evidence  shows  that  W.  H.  Mead  was  a  Deputy  Con- 
stable in  the  township  of  Santa  Bosa,  and,  as  such,  had  in 
his  custody,  under  a  warrant  of  arrest,  a  Chinawoman  named 
Me  Youk,  and  the  defendant  had  full  knowledge  of  the  aboye 
facts.  For  the  purpose  of  getting  the  accused  out  of  custody, 
the  defendant  said  to  the  officer:  '*  You  catch  him  China- 
woman for  me;  get  him  out  where  I  can  get  him  in  the  buggy, 
I  give  you  two  hundred  dollars."  No  mbney  was  tendered 
and  none  exhibited.  It  is,  therefore,  claimed  on  behalf  of 
the  defense,  that  the  proof  failed  to  establish  an  offense  un- 
der Section  67  of  the  Penal  Code. 

That  section  makes  it  a  crime  to  offer  a  bribe  to  an  execn- 
tive  officer,  and  the  question  here  presented  is,  was  the  crime 
complete  without  the  tender  or  production  of  the  money. 
Bouvier,  in  his  Law  Dictionary^  defines  an  offer  to  be:  ''A 
proposition  to  do  a  thing;"  and  Mr.  Webster  says  an  offer 
IS  ''  to  bring  to  or  before;  to  hold  out;  to  present  for  accept- 
ance or  objection;  to  exhibit;  to  present  in  words;  to  proffer; 
to  make  a  proposal  to."  The  case  of  Worrall  is  in  point. 
The  defendant  was  indicted  for  offering  a  bribe  to  a  Commis- 
sioner of  the  Bevenue;  and  the  evidence  of  his  guilt  was 
found  in  a  letter  written  by  him,  containing  the  following 
language:  **If  I  should  be  so  happy  in  your  recommenda- 
tion of  this  work,  I  should  think  myself  verv  ungrateful  if  I 
did  not  offer  you  one-half  of  the  profits  as  above  stated;  and 
I  would  deposit  in  your  hand,  at  receiving  the  first  payment, 
£360,  and  the  other  £350  at  the  last  payment,  when  the  work 
is  finished  and  completed."  The  offer  was  made  to  an  officer 
of  the  United  States,  for  the  purpose  of  obtaining  a  contract 
for  building  a  li^ht-house  at  Cape  Hatteras,  and  upon  it  the 
defendant  was  tried  and  convicted.  {The  United  States  vs. 
WbrraU,  2  Dalles,  384.) 

''The  latter  commentators,  supported,  as  I  think,  by  the 
adjudged  cases,  however,  maintain  the  broader  doctrine, 
that  any  attempt  to  influence  an  officer  in  his  official  con- 
duct, whether  in  the  executive,  legislative  or  judicial  depart- 
ment, by  the  offer  of  any  reward  or  pecuniary  consideration, 
is  an  indictable  common  law  misdemeanor."  (The  State  vs. 
IJUis,  33  N.  J.  102;  1  Bishop's  Cr.  Law,  Sec.  689.)  •*  Why 
is  the  mere  unsuccessful  attempt  to  bribe  criminal  ?  The 
officer  refuses  to  take  the  offered  reward,  and  his  integrity  is 
untouched — ^his  conduct  uninfluenced  by  it.  The  reason  for 
the  law  is  plain.  The  offer  is  a  sore  temptation  to  the  weak 
or  the  depraved.  It  tends  to  corrupt,  and  as  the  law  ab- 
hors the  least  tendency  to  corruption,  it  punishes  the  act 
which  is  calculated  to  debase,  and  which  may  affect  preju- 


pie,  bo  illinois,  bO.) 

We  are  of  the  opinion  that  the  evidence  brourfit  the  case 
within  the  letter  and  spirit  of  Section  67  of  the  I^enal  Code. 

2.  The  next  point  in  the  case  is  &n  exception  to  the  ruling 
of  the  Court  excluding  evidence  offered  on  behalf  of  the  de- 
fense. An  attempt  was  made  to  show  that  it  is  the  practice 
among  the  Chinese  of  San  Francisco  to  buy  and  sell  women 
of  their  country.  We  do  not  see  in  what  aspect  of  the  case 
such  evidence  was  competent,  and  are  of  the  opinion  that 
the  Court  below  ruled  correctly  in  excluding  it. 

3.  The  law  was  correctly  given  by  the  Court  to  the  jury, 
and  there  was  no  error  in  refusing  to  give  the  second  in- 
struction asked  fgr  by  the  defendant. 

4.  The  last  point  is  that  the  verdict  was  not  sustained 
by  the  evidence.  A  careful  examination  of  the  bill  of  ex- 
ceptions satisfies  us,  however,  that  there  was  sufficient  evi- 
dence of  guilt  to  justify  the  verdict. 

We  find  no  error  in  the  case,  and  the  judgment  and  order 
are  affirmed. 

We  concur:  Boss,  J.,  Myrick,  J.,  Sharpstein,  J.,  McKee, 
J.,  Thornton,  J.,  McKinstry,  J. 


In  Bane. 


[Filed  January  14,  1881.] 

No.   6793. 

McBETH  &  COMPTON,  Bespondents, 

vs. 
A.  D.  MoINTTBE  et  al..  Appellants. 

Indemnitt  Bond  to  Otfiobb — AfisioNifKin:  of  Bond  fob  Oonsidebation  of 
Bblbase  of  Offiobb — Liabilitt  of  Indeknitob.  Where  A,  having 
an  execution  against  a  third  person,  directed  the  officer  to  sell  prop- 
erty claimed  by  B,  and  gave  him  an  indemnity  bond  against  ''aU 
damage,  expense,  cost  and  charges,  and  against  all  loss  and  liability;" 
and  B  afterwards,  upon  recovering  judgment  against  the  officer,  re- 
leased him  therefrom  in  consideration  of  his  assigning  the  bond,  upon 
which  he  then  sued  A;  and  it  was  claimed  by  A  Uiat  Uie  release  of  the 
officer  released  also  A,  his  indemnitor:  Held,  that  the  claim  was 
more  specious  than  sound ;  and  that  a  judgment  on  the  bond  in  favor 
of  B  against  A  was  correct. 

Appeal  from  the  District  Court  of  the  Twenty-first  Judicial 
District,  Plumas  County. 

W,  W.  Kellogg  and  R.  H,  F.  Varkl,  for  appellants. 
J,  D.Goodmny  for  respondents. 
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Boss.,  J.,  delivered  the  opinion  of  the  Court: 

An  execution  having  been  issued  on  a  judgment  rendered 
in  a  certain  action  in  favor  of  .A.  D.  Mclntyre  and  against 
one  Shiers,  a  levy  was  made  by  the  constable,  Bransf  ord, 
upon  certain  personal  property  which  was  claimed  by  the 
plaintiffs  Mc!beth  <&  Compton.  Notwithstanding  the  claim 
of  the  latter,  Mclntyre  directed  the  constable  to  sell  the 
property  in  accordance  with  the  execution,  and  gave  him  the 
Dond  here  sued  on  to  indemnify  him  against  ''  all  damage, 
exj)ense,  cost  and  charges,  and  against  all  loss  and^liability" 
which  he  might  incur  tnereby.  The  property  was  sold  ac- 
cordingly, and  McBeth  <&  Compton  subsequenUy  brought 
suit  agamst  the  constable.  Upon  being  sued  the  latter  noti- 
fied one  of  the  indemnitors  of  the  bringing  of  the  suit,  and 
their  attorney  appeared  in  the  action  and  made  defense,  but 
judgment  was  entered  against  the  constable  for  $445  damages 
and  172.60  costs.  After  the  rendition  of  the  judgment  the 
constable  assigned  the  bond  to  McBeth  &  Compton  in  con- 
sideration of  their  releasing  him  from  all  liability  on  the 
judgment  they  recovered  against  him,  which  thev  did,  and 
thereupon  they  commenced  the  present  action  on  tne  bond. 

As  has  been  seen  already  the  indemnity  given  the  consta- 
ble was  not  only  against  actual  damage,  etc.,  but  also  against 
all  liability  therefor;  and,  therefore,  tiie  moment  the  judg- 
ment was  entered  in  favor  of  McBeth  &  Compton  against 
the  constable,  the  latter  became  liable  for  the  amount  of  it, 
and  thereupon  a  cause  of  action  arose  in  his  favor  upon  the 
bond.  (Civil  Code,  Sec.  2778;  Jones  vs.  Childs,  SKev.  121; 
Chase  vs.  JStranahan,  8  Wend.  452.) 

We  do  not  understand  counsel  for  the  appellants  to  deny 
this.  On  the  contrary,  they  say:  **  We  have  conceded  from 
the  beginning  that  the  appellants  became  liable  on  the  bond 
immediaticly  the  judgment  was  rendered  against  Bransf  ord. 
But  we  have  contended,  and  still  contend,  tnat  when  he  was 
released  from  all  liability  on  that  judgment,  the  liability 
ceased,  and  that  Bransford,  then  having  no  cause  of  action, 
could  impart  none  to  his  assignees."  It  is  argued  that  the 
obligation  to  pay  the  judgment  to  McBeth  &  Compton  was 
the  liability  against  which  the  constable  was  indemnified,  and 
that  the  cause  of  action  expired  with  the  release  of  the  latter 
from  all  liability  on  theiudgment.  The  argument  is  more 
specious  than  sound.  The  consideration  for  the  release  was 
the  assignment  by  the  constable  of  his  cause  of  action  on 
the  bond  to  McBeth  &  Compton.  Substantially,  he  paid  the 
judgment  against  him  to  them  in  that  way.  Section  1541  of 
the  Civil  Code,  cited  by  appellants,  has  no  application  here. 


was  extinguished  by  the  release,  but  in  consideration  of  that 
release,  as  already  observed,  he  assigned  to  the  plaintiffs  his 
cause  of  action  on  the  bond.    (Jones  vs.  ChUds,  8  jTev.,  supra.) 

Judgment  affirmed. 

We  concur:  McEanstry,  J.,  Sharpstein,  J.,  Myrick,  J., 
Morrison,  C.  J.,  Thornton,  J. 


In  Bane. 


[Filed  January  17,  1881.] 

No.  7074. 

WADSWOETH  HODGDON,  Appellant, 

vs. 
JANE  GMFFIN  et  al.,  Eespondents. 

APPBAIi    FBOM    OSDBB     GbANTIMO     NbW    TsilL — WhAT    TrANSCBIPT    SHOULD 

Show.  Where  the  transcript  on  an  appeal  from  an  order  granting  a 
new  trial  does  not  contain  the  evidence  and  shows  no  error  in  the  trial 
of  the  cause  which  justified  the  Court  in  setting  aside  its  judgment: 
Hddj  that  the  order  granting  a  new  trial  should  be  reversed. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Sacramento  County. 

O'Brien  &  Hodgdon,  for  appellant. 
L.  S.  Thylor,  for  respondents. 

By  the  Coubt: 

This  case  was  heard  before  Department  Two,  and  an 
opinion  was  filed  December  20,  1880,  reversing  the  order  of 
the  Court  below  granting  a  new  trial.  It  now  comes  before 
us  on  petition  that  the  cause  be  heard  in  bank;  and  our  at- 
tention is  called  to  the  fact  that  an  important  point  was  not 
passed  upon  by  the  Department,  viz. :  That  no  objection  was 
made  in  the  Court  below  to  the  statement  on  motion  for  a 
new  trial,  and  that  it  is  too  late  to  urge  the  objection  on 
the  appeal.  It  may  be  conceded  that  that  proposition  is 
correct.  We  have,  however,  examined  the  transcript  in  the 
case,  and  find  nothing  in  it  which  justified  the  granting  of  a 
new  trial.  It  does  not  contain  the  evidence,  and  shows  no 
error  in  the  District  Court  which  justified  that  Court  in  set- 
ting aside  its  judgment.  The  hearing  in  bank  is  therefore 
denied,  and  the  order  appealed  from  will  stand  reversed. 
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Depabtment  No.  1. 


[Filed  January  17,  1881.] 

No.  7023. 

S.  C.  HUBBELL,  Appellant, 

vs. 

N.  0.  CAMPBELL,  Eespondent. 

CONTBlDICnON  07   JUDOMBMT  BT  STATBlffXMT  ON  MoTION  FOB  NXW  TbIAL.     In 

an  ftction  to  quiet  title,  where  the  judgment  was  for  defendant,  bat 
the  statement  on  motion  for  new  trial  declared  that  the  plaintiff  in- 
trodaced  on  the  trial  twenty-two  deeds  "showing  that  he  was  the 
owner  of  the  lot  in  controyersj  and  proved  by  his  own  testimony  that 
he  was  in  possession  at  the  commencement  of  the  action,"  etc.:  Edd, 
that  if  the  deeds  showed  the  plaintiff  the  owner,  it  was  plain  that 
defendant  could  not  be  the  owner;  and  it  was  difficult  to  see  how  the 
judgment  could  be  sustained. 

Tax  Dbbss — Fobm  Pbxsgbibxd  bt  Statittb  must  bb  Stbictlt  foixowxd.  It 
is  entirely  competent  for  the  Legislature  to  prescribe  the  form  of  aa 
instrument  which,  as  the  result  of  a  proceeding  in  intTthim,  such  as  a 
tax  deed,  can  alone  diyest  the  citizen  of  his  title;  and  when  it  has 
made  a  particular  form  necessary,  it  must  be  strictly  complied  with, 
and  it  is  not  for  the  Courts  to  inquire  whether  the  required  recitals 
are  of  material  facts  or  otherwise. 

Tax  Deeds  not  oomplyxno  with  Statutobt  Rbquisitbs  Void.  Where  a 
statute  concerning  street  improvements  provided  that  the  deed,  to  be 
issued  for  property  sold  for  delinquent  assessments,  should  state  that 
the  sale  was  made  subject  to  redemption  and  should  express  the  true 
consideration:  Eeldf  that  a  deed  which  did  not  state  that  the  property 
was  sold  subject  to  redemption,  and  which  did  not  express  the  true 
consideration,  was  void. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
Distariot,  Los  Angeles  County. 

S.  (7.  Hvhhell,  for  appellant. 

Hviton  &  Godfrey  and  H.  F.  Zee,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
Action  to  quiet  title.  The  answer  denied  the  plaintiffs 
alleged  ownership  and  possession  of  the  property,  admitted 
that  the  defendant  claims  an  interest  therein,  and  averred 
that  he  claims  such  interest  under  and  by  virtue  of  two 
certain  deeds  executed  to  him  by  the  Tax  Collector  of  Los 
Angeles  city  (one  being  made  to  correct  a  mistake  in  the 
other  in  stating  the  title  of  the  charter  of  the  city),  and  that 
by  virtue  of  the  deeds  he  became  and  is  the  owner  in  fee  of 
the  premises. 

After  trial  the  Court  below  found  that  at  the  time  of  the 
making  of  the  first  deed  the  plaintiff  was  the  owner  and  in 
possession  of  the  property,  and  continued  in  such  possession 


deeds  were  made  as  alleged  by  the  defendant,  and  that  at  the 
time  of  the  commencement  oi  the  action  the  defendant  was 
the  owner  in  fee  simple  of  the  premises.  Judgment  was 
entered  accordingly. 

In  the  statement  on  motion  for  a  new  trial  appears  the  fol- 
lowing: "The  plaintiff  introduced  on  the  trial  of  this  action 
tweniy-two  deeds  in  evidence,  showing  that  he  was  the  owner 
of  the  lot  in  controversy,  and  proved  oy  his  own  testimony 
that  he  was  in  possession  of  the  said  lot  at  the  time  of  the 
commencement  of  this  action,  and  had  been  in  possession 
thereof  for  a  long  time  prior  thereto.  The  plaintiff  then 
rested." 

Accepting  this  statement  as  true,  as  we  must,  we  do  not 
see  how  the  findings  or  judgment  can  be  sustained;  for  if  the 
deeds  showed  the  plaintiff  to  be  the  owner  of  the  lot,  it  is  of 
course  plain  that  the  defendant  could  not  be  the  owner.  But 
we  will  not  place  our  decision  on  this  ground; 

On  the  trial  the  defendant  offered  in  evidence  the  two 
deeds  already  mentioned,  to  each  of  which  objections  were 
interposed  by  the  plaintiff.  The  deeds  recite  that,  whereas 
the  party  of  the  first  part  as  City  Tax  Collector,  etc.,  ''act- 
ing under  and  in  pursuance  of  a  warrant  to  him  issued  and 
delivered  by  the  clerk  of  the  Common  Council  of  said  city, 
by  and  upon  the  order  of  said  council,  for  the  collection  of 
the  sum  of  one  hundred  and  sixty-eight  dollars,  assessed  and 
levied  upon  the  property  therein  and  hereinafter  described  as 
the  property  of  8.  0.  HubbeU,  for  and  on  account  of  widen- 
ing First  Street,  which  said  warrant  was  dated  the  thirteenth 
day  of  May,  a.  d.  1878.  And  whereas,  said  assessment  be- 
came and  was  delinquent,  and  the  said  party  of  the  first  part, 
as  such  City  Tax  Collector,  and  under  and  in  pursuance  of  * 
said  warrant,  levied  upon  the  said  real  estate  in  said  warrant 
and  hereinafter  described,  and  advertised  the  same  for  sale  at 
public  auction  on  the  twenty-fifth  day  of  June,  a.  d.  1878; 
and  whereas,  at  such  sale  and  at  the  time  last  aforesaid,  said 
party  of  the  second  part  paid  therefor  the  sum  of  one  hun- 
dred and  sixtjr-eight  dollars,  gold  coin  of  the  United  States, 
and  which  said  sum  so  bid  was  the  highest  and  best  sum  bid 
therefor,  and  the  said  party  of  the  second  part  became  the 
purchaser  of  said  real  estate  at  the  time  and  for  the  price 
aforesaid.  *  *  *  Now,  therefore,  this  indenture  witness- 
eth :  That  the  said  party  of  the  first  part,  for  and  in  consid- 
eration of  the  said  sum  of  one  hundred  and  eighiy- seven 
*and  50-100  dollars,  gold  coin  of  the  United  States  of  America, 
to  him  in  hand  paid  by  the  said  party  of  the  second  part, 
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etc.,  has  remised,  released  and  forever  quit  claimed,  and  by 
these  presents  does  remise,  release  and  forever  quit  claim 
unto  the  said  party  of  the  second  part  and  to  his  heirs  and 
assigns,  as  fuilj  as  he  by  virtue  of  the  premises  can  or  may 
do,  and  subject  to  redemption  as  hereinafter  stated,  aU.  that 
certain  lot,  etc.,  subject  to  redemption  by  any  party  in  inter- 
est at  any  time  within  one  year  from  the  said  dette  of  sale,  as 
provided  in  Article  8  of  an  Act  of  the  Legislature  of  the 
State  of  California,  entitled  an  Act  to  revise  and  to  amend 
the  charter  of  the  city  of  Los  Angeles,  to  define  its  limits 
and  rights,  to  enlarge  its  powers  and  provide  for  its  more 
efficient  government,  approved  April  I,  1876,  which  said 
revisory  Act  was  approved  March  30,  1878.'' 

The  Court  overruled  the  objections  to  the  deeds  and  ad- 
mitted them  in  evidence;  and  it  was  then  admitted  by  the 
respective  parties  that  the  deeds  were  signed,  acknowledged 
and  delivered  by  the  Tax  Collector,  and  that  there  had  been 
no  redemption  of  the  property.  Thereupon  the  defendant 
rested.  ,„..-^ 

By  Section  4  of  Article  Viil  of  the  charter  of  the  city  (Stat- 
utes 1877-78,  p.  662),  which  was  applicable  to  the  assess- 
ment in  question,  it  is  provided:  ''If  the  said  assessments 
be  not  paid  by  the  several  parties  liable  therefor  within 
tiiiriy  days,  the  clerk  of  the  council  shaU.  issue  warrants 
thereon  directed  to  the  City  Tax  Collector,  or  other  officer 
performing  the  duties  of  Cify  Tax  Collector,  and  command- 
ing him  to  sell  the  said  property  liable  therefor.  Such  war- 
rant shall  be  executed  and  returned,  and  all  subsequent  pro- 
ceedings shall  be  taken  in  the  same  manner  and  with  like 
force  and  eflfect  as  provided  by  Article  IX  of  this  Act  for  the 
enforcement  of  liens  upon  property,  for  grading  or  otherwise 
.  improving  the  streets  in  said  city."  Sections  12,  13,  14,  15 
and  28  of  Article  IX  are  as  follows: 

*'  Sec.  12.  Such  warrant  must  require  the  person  to  whom 
it  is  directed  to  forthwith  levy  upon  the  lot  or  part  thereof 
upon  which  the  assessment  is  unpaid,  and  sell  the  same  in 
the  manner  provided  by  law  and  to  return  the  proceeds  of 
such  sale,  less  his  fees,  if  any  be  allowed  by  the  council 
therefor,  to  the  City  Treasurer,  and  the  warrant  to  the  said 
clerk,  with  his  doings  indorsed  thereon,  together  with  the 
receipt  of  the  Ciiy  Treasurer  for  the  proceeds  of  such  sale, 
as  paid  to  him;  and  if  at  such  sale  a  sufficient  sum  be  not 
bid  to  cover  the  assessments  and  costs,  the  ciiy  shaU  be- 
come the  purchaser. 

"  Sec.  lo.  Such  warrant  shall  have  the  force  and  effect  of 
an  execution  against  real  property,  and  shall  be  executed  in 
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provided.  If,  for  any  cause  any  warrant  be  not  executed 
within  the  time  allowed  by  law,  the  council  may  order  the 
issuance  of  an  alias  warrant,  and  as  many  thereof  as  may  be 
necessary  to  enforce  the  collection  of  such  assessment. 

*'Sec.  14.  The  person  executing  such  warrants  shall  im- 
mediately make  a  deed  for  the  property  sold  to  the  purchaser, 
stating  therein  that  the  same  is  made  subject  to  redemp- 
tion, as  provided  in  this  article.  Within  one  year  from  the 
date  of  such  sale  the  owner,  or  any  person  in  interest,  may 
redeem  the  same,  or  any  part  thereof,  upon  the  terms  and 
conditions  provided  in  the  next  section. 

"  Sec.  15.  Bedemption  of  the  whole  property  is  made  by 
the  payment  of  the  purchase  money;  and,  in  addition,  ten 
per  cent.,  if  paid  within  three  (3)  months;  twenty  per  cent., 
if  paid  within  six  (6)  months;  thirty  per  cent.,  if  paid  within 
nine  (9)  months;  and  forty  per  cent.,  if  paid  within  twelve 
(12)  months;  and  the  amount  of  any  tax  or  incumbrance 
which  the  purchaser  may  have  paid  upon  the  property. 
Redemption  of  a  part  is  made  by  the  payment  of  that  pro- 
portion of  the  purchase  money  which  the  part  redeemed 
Dears  in  value  to  the  property  sold  for  the  assessment. 

"Sec.  28.  The  deed  to  the  purchasers  must  express  the 
true  consideration  thereof,  which  is  the  amount  paid  by  the 
purchaser,  and  the  return  of  the  person  executing  the  war- 
rant must  specify  the  amount  for  which  each  lot,  or  part 
thereof,  was  sold,  and  the  name  of  the  purchaser."  (Statutes 
1877-78,  pp.  667-8  and  671.) 

Section  8  of  Article  XII,  containing  ''miscellaneous 
provisions,"  declares:  **  Real  property,  when  sold  for  or  to 
satisfy  a  delinquent  assessment  or  tax,  must  be  sold  for 
United  States  coin,  and  not  otherwise,  and  any  one  applying 
or  seeking  to  redeem  property  so  sold,  as  in  this  Act  pro- 
vided, must  pay  or  offer  to  pay  the  sum  necessary  therefor 
in  such  coin,  and  not  otherwise."     (Id.  p.  677.) 

And  Section  4  of  the  last  mentioned  article  is  as  follows : 
**In  any  action,  suit  or  proceeding,  in  any  Court,  concern- 
ing an  assessessment  of  property  or  levy  of  taxes  authorized 
by  this  Act,  or  the  collection  of  any  such,  or  proceeding 
consequent  thereon,  such  assessment,  levy,  consequent  pro- 
ceeding, and  all  proceedings  connected  therewith,  shall  be 
presumed  to  be  regular  and  duly  done  or  taken  until  the 
contrary  is  shown;  and  when  any  proceeding,  matter  or 
thing  is  by  this  Act  committed,  or  left  to  the  discretion  of 
the  Mayor  and  Council,  or  the  Council  or  other  authorities 
of  said  city,  such  discretion  or  judgment,  when  expressed  or 


declared,  is  nnai,  and  cannot  be  reviewed  or  called  in  ques- 
tion elsewhere."    (Id.  p.  676.) 

Conceding,  for  the  purposes  of  this  decision  only,  that 
the  section  bst  quoted  in  effect  makes  the  deed  'prima  faxk 
evidence  of  all  the  prior  proceedings,  or  at  least  of  its  own 
recitals,  still  the  statute,  as  we  have  seen,  does  in  terms 
declare  that  the  deed  shall  state  that  the  sale  ''  is  made  sub- 
ject to  redemption,  as  provided  in  this  article" — to  wit, 
Article  IX  of  the  Charter;  and  further,  that  "the  deed  to 
the  purchasers  must  express  the  true  consideration  thereof, 
which  is  the  amount  paid  by  the  purchaser." 

In  the  case  of  Grimm  vs.  O'Conneli,  decided  by  this  Court 
at  the  January  session,  1880,  it  was  said:  **  Where  the 
statute  prescribes  the  particular  form  of  the  tax  deed,  tbe 
form  becomes  substance,  and  must  be  strictly  pursued  or 
the  deed  will  be  held  void.  (Blackwell  on  Tax  Titles,  p. 
866.)  If  the  officer  fails  to  make  a  deed  which  complies 
with  the  law,  it  would  seem  that  he  can  be  compellea  by 
mandamus  to  execute  a  proper  deed.  {^HeweU  vs.  Lane,  So 
Cal.  213.)  Where  the  statute  form  required  a  recital  of  the 
year  for  which  the  taxes  were  due,  a  deed  in  which  the  year 
was  misrecited  was  said  to  be  void.  {Maxey  vs.  dabough^ 
1  Gilm.  26.)  It  is  certainly  competent  for  tiie  Legislature 
to  prescribe  the  form  of  the  instrument  which,  as  the  result 
of  a  proceeding  in  invitum,  can  alone  divest  the  citizen  of 
his  title;  and  when  a  form  has  been  made  necessary,  it*is 
not  for  the  Courts  to  inquire  whether  the  required  recitals 
are  of  material  facts  or  otherwise."  (See  also  the  numerous 
cases  cited  in  the  opinion  of  Grimm  vs.  O'ConneU.) 

In  the  present  case  neither  of  the  deeds  state  that  the 
property  sold  was  subject  to  redemption  as  provided  by 
Article  IX  of  the  Charter,  as  is  expressly  required  to  be 
stated  by  Section  14,  supra ;  nor  do  they  express  the  true 
consideration,  as  required  by  Section  28,  supra.  The  "true 
consideration  "  is,  by  the  last  mentioned  section,  declared  to 
be  '*  the  amount  paid  bv  the  purchaser."  The  deeds  declare 
the  amount  paid  by  the  purchaser  was  one  hundred  and 
sixty-eight  doUai^s,  gold  coin  of  the  United  States,  and  yet 
state  as  the  consideration  the  sum  of  one  hundred  and  eighty- 
seven  dollars  and  fifty  cents,  ^old  coin  of  the  United  S^tes. 
These  obiections,  without  noticing  others  made  on  behalf  of 
the  appellant,  must  be  held  fatal  to  the  deeds  in  question  on 
the  authority  of  the  case  of  Grimm  vs.  O'ConneU  and  the 
numerous  cases  there  referred  to. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:  McKinstry,  J.,  McKee,  J. 


[Filed  January  17,  1881.] 

No.  6912. 

JOHN  H.  B08TWICK,  Bespondent, 

vs. 
p.  D.  McEVOT  ET  AL.,  Appellants. 

GltlOCB    AGAINST    ESTATBS — ^NOTES   HELD    IN    EsCBOW    UPON     CONDITIONS    Un- 

TUiiFiLiiBD.  Where  promissory  notes  were  put  in  escrow  to  be  deliv- 
ered upon  the  performance  of  a  certain  condition,  and  before  the, 
performance  of  the  condition  one  of  the  makers  died,  and  the  notes 
were  presented  to  the  administrator  of  his  estate :  Heldt  that  they  were 
properly  rejected  by  such  administrator,  for  the  reason  that  no 
liability  had  attached  to  the  estate  upon  them. 

Dkliyebt  op  Pbomissoby  Note — Deliveby  in  Esobow.  An  operative  de- 
livery of  a  promissory  note  must  be  unconditional,  and  not  a  delivery 
to  a  mere  escrow;  but  a  delivery  as  an  escrow  becomes  absolute  when 
the  condition  on  which  it  was  made  transpires. 

Dklivbbt  of  Pbomissoby  Note  by  One  of  Sevebal  Joint  Makebs.  When 
one  of  two  or  more  makers  of  a  joint  promissory  note  delivers  it  as 
an  escrow  or  absolutely,  he  is  presumably  the  agent,  the  constituted 
agent  of  his  co-makers  for  that  purpose,  and  the  delivery  made  by 
hun  is  the  act  of  all. 

Dklivbby  in  Escbow — Death  of  CoNTBACTiNa  Pabty  befobe  FuuriLiiMBNT 
OF  Condition.  When  the  condition  on  which  an  original  delivery  of 
an  instrument  in  escrow  made  in  the  lifetime  of  a  party  transpires, 
the  conditional  delivery  becomes  absolute,  and  the  absolute  delivery 
takes  effect  against  the  contracting  parties  from  the  date  of  the  de- 
livery in  escrow,  notwithstanding  the  death  of  one  of  the  contracting 
parties  before  the  happening  of  me  condition. 

Pbomibsoby  Notes  Given  fob  Legal  ob  Equitable  Title  to  Land  not 
Von)  FOB  Want  of  Gonsidebation.  Where  a  person  purchased  land 
and  gave  promissory  notes  therefor,  knowing  at  the  time  that  it  was 
subject  to  a  deed  of  trust  given  by  his  grantors  to  a  savings  and  loan 
society,  and  against  which  he  protected  himself  by  a  written  stipula- 
tion for  the  discharge  of  the  trust,  and  at  the  same  time  delivered  the 
notes  to  be  held  in  escrow  until  the  trust  was  discharged:  Held,  that 
the  notes  were  not  void  for  want  of  consideration. 

Fobsglobubb  of  Mobtgage  by  One  Pabty  sBcirBiNG  Notes  made  by  Two — 
Counsel  Fees.  Where  a  mortgage  providing  for  counsel  fees  was 
given  by  one  party  to  secure  notes  made  by  himself  and  another,  and 
the  latter  died'  Held,  that  a  decree  of  foreclosure  providing  for  coun- 
sel fees  to  bt>  paid  by  the  mortgagor,  but  not  out  of  the  estate  of  the 
deceased  maker,  was  not  erroneous. 

Action  on  Joint  Pbomissoby  Note  against  Makeb  and  Administbatob  of 
Deceased  Maxeb.  An  action  is  maintainable  in  this  State  on  a  joint 
promissory  note  against  a  maker  and  the  personal  representative  of  a 
deceased  maker;  but  the  judgment  against  the  administrator  must  be 
made  payable  out  ol  the  estate  of  the  deceased  in  due  course  of  ad- 
ministration. 

FOBSCLOSUBE  WHEBB    NoTBS  ^OT  ALL    DxTB  AT    COMliBNOEMENT  OF    ACTION, 

BUT  Due  befobb  Tbial.  Where  in  an  action  of  foreclosure  on  a 
mortgage  given  to  secure  several  promissory  notes,  it  was  objected 
that  one  of  the  notes  was  not  due  at  the  commencement  of  the  action, 
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but  it  appeared  that  it  had  become  dne  before  the  triid  and  jv 

Hdd,  that  under  Section  728  of  the  Code  of  Civil  Procedure  the  Gomrt 

had  jurisdiction  to  decree  a  foreclosure  to  satisfy  all  of  them. 

FOBEGLOSUBB    ON  JoiMT    NOTXS — QUESTION    'WHBTHBB    OnB    MaKBB  WAS    HOT 

Mbbb  Subett — Point  not  madb  in  Coubt  BsiiOW.  Where,  in  an 
action  of  foreclosure  on  a  mortgage  given  to  secnre  notes  made  by  tvo 
persons,  it  was  objected  on  appeal  that  one  of  the  makers,  who  had 
died  before  the  commencement  of  the  action,  had  signed  the  notes 
as  a  mere  surety,  and  that  his  death  released  him  from  liability,  but 
there  was  nothing  on  the  notes  to  show  that  he  was  a  mere  surety  and 
the  point  was  not  pleaded  or  made  in  the  Court  below:  SUd,  that  the 
appellate  Court  would  not  consider  it. 

Appeal  from  the  District  Court  of  the  Twenty-third  Ju- 
dicial District,  City  and  County  of  San  Francisco. 

J.  (7.  Bates,  for  appellants. 

De  Brutz  &  Dickinsoriy  for  respondent. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

On  the  fourth  day  of  November,  1873,  one  Kimbell  and 
others  sold  and  conveyed  to  the  defendant,  P.  H.  McEvoy, 
the  tract  of  land  in  controversy  in  this  case  for  the  sum  of 
$9,393.80.  To  secure  payment  of  the  purchase-money  John 
McEvoy  joined  the  defendant  P.  H.  in  the  execution  of  four 
promissory  notes,  three  of  them  for  the  sum  of  $2,398.45 
each,  and  the  fourth  for  the  sum  of  $2,198.46.  The  first 
was  payable  one  year,  the  second  two  years,  the  third  three 
years,  and  the  fourth  four  years,  after  date;  and  P.  H.  Mc- 
Evoy secured  their  payment  by  giving  a  mortgage  upon  the 
land. 

But  the  notes  were  not  absolutely  delivered,  because  at 
the  time  of  the  transaction  of  purchase  the  land  was  one  of 
several  tracts  of  land  which  were  embraced  in  a  deed  of 
trust,  given  on  the  seventeenth  of  April,  1872,  by  the  ven- 
dors— then  the  owners  of  the  land — ^to  certain  persons  in 
trust  to  sell  and  convey  for  the  purpose  of  paying  off  a  large 
sum  of  money  which  the  trustors  had  borrowed  from  the 
San  Francisco  Savings  Union — ^a  corporation  existing  under 
the  laws  of  the  State  and  doins  business  in  the  city  of  San 
Francisco.  And  when  the  defendant,  P.  H.,  purchased  the 
land  it  was  encumbered  by  this  deed  of  trust,  and  he  bought 
with  full  knowledge  of  its  existence  and  subject  to  it.  But 
to  secure  himself  against  it  he  and  Kimbell,  the  payee  of 
the  notes,  entered  into  the  following  agreement  in  writing: 
''Webb's  Landing,  February  23,  1874. 

"It  is  hereby  agreed  that  four  certain  notes  and  the  mort- 
gage to  secure  tiie  payment  of  the  same,  the  said  notes 
beinc:  thtee  for  $2,398.45,  and  one  for  $2,198.45,  one  pay- 


third  on  November  4,  1876,  and  fourth  for  $2,198.45,  pay- 
able  on  November  4,  1877,  and  bearing  interest  at  ten  per 
cent,  per  annnm,  shall  be  left  in  the  hands  of  W.  H.  Glass- 
cock until  the  payee,  A.  G.  Kimbell,  shall  relieve  from  any 
and  all  incumbrances  up  to  the  fourth  of  November,  1873, 
certain  premises  described  in  a  certain  deed,  dated  Novem- 
ber 4,  1873,  and  made  by  said  Kimbell,  George  D.  Boberts 
and  William  8.  McMurthy,  to  the  said  P.  H.  McEvoy. 

"In  duplicate.  A.  G.  Kimbell, 

''P.  H.  McEvoy." 

Under  this  stipulation  P.  H.  McEvov  placed  the  notes  in 
the  hands  of  the  depositary,  to  be  held  as  escrows.  Kim- 
bell delivered  to  him  the  deed,  and  the  mortgage  to  Kimbell 
was  recorded  in  the  Becorder's  office  of  Contra  Costa  County 
— ^the  county  where  the  land  was  situated — bv  whom,  does 
not  appear  from  the  record  of  the  case.  But  the  mortgagor 
went  into  the  immediate  possession  of  the  land  under  the 
deed  which  he  had  obtained  from  the  mortgagee  and  others, 
and  has  since  continued  in  the  undisturbed  possession  of 
the  same. 

In  March,  1875,  while  the  promissory  notes  were  held  as 
escrows,  John  McEvoy  died.  Letters"  of  administration  of 
his  estate  were  granted  to  P.  H.  McEvoy,  who  has  since 
continued  to  act  as  administrator.  On  the  fourteenth  of 
August,  1876,  Kimbell  presented  the  notes,  verified  accord- 
ing to  law,  to  the  administrator  as  a  claim  against  the  estate. 
The  claim  was  rejected  by  the  administrator,  and  properly 
so,  because  at  that  time  the  condition  upon  which  the  notes 
had  been  delivered  as  escrows  had  not  been  fulfilled;  and  no 
liability  attached  to  the  estate  upon  them.  But  on  the 
twenty-sixth  day  of  November,  18y6,  P.  H.  McEvoy  had 
accepted  a  conveyance  of  the  land  from  one  who,  under  an 
agreement  between  himself  and  one  of  the  vendors,  had  ac- 
quired the  title  to  the  land  at  the  sale  of  it  by  the  trustees 
under  the  deed  of  trust;  and  the  depositary  of  the  notes 
upon  the  conveyance  being  made  to  McEvoy,  delivered  the 
notes  to  Kimbell  who,  after  P.  H.  McEvoy  haid  accepted  the  . 
conveyance  of  the  title  under  the  trust  dieed,  presented  the 
notes  to  the  administrator  for  allowance  as  a  claim  against 
the  estate,  but  the  administrator  again  endorsed  them 
rejected,  and  the  question  arises,  whether  any  liability 
attaches  to  the  estate  of  John  McEvoy  upon  the  notes,  it 
is  contended  that  the  estate  is  not  liable  oecause  there  was 
no  delivery  of  the  notes  by  John  McEvoy  either  absolutely 
or  as  escrows. 
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As  a  general  rule  a  negotiable  promissory  note,  like  any 
other  written  contract,  has  no  legal  inception  or  valid  exist- 
ence until  it  has  been  delivered  in  accordance  with  the  pur- 
pose or  intent  of  the  parties.  Delivery  is  an  essential  part 
of  the  making  or  execution  of  the  note,  and  if  this  be  sub- 
sequent to  the  date  it  takes  effect  from  the  delivery  and  not 
from  the  date;  but  the  promise  to  pay  relates  to  the  date  if 
referred  to,  and  becomes  binding  and  operative  when  the 
note  is  delivered.  An  operative  delivery  must  be  uncondi- 
tional, and  not  a  delivery  as  a  mere  escrow;  but  a  delivery  as 
an  escrow  becomes  absolute  when  the  condition  on  whicn  it 
was  made  transpires. 

Now,  the  notes  in  controversy  were  the  joint  notes  of 
P.  H.  and  John  McEvoy .  After  they  were  signed  they  were 
left  in  the  hands  of  the  former  for  delivery..  He  did  de- 
liver them  as  escrows,  and  although  the  latter  was  not  him- 
self personally  present  at  the  delivery,  yet  his  assent  to  it 
must  be  inferred.  For  when  one  of  two  or  more  makers  of 
a  joint  promissory  note  delivers  it  as  an  escrow,  or,  abso- 
lutely, ne  is  presumably  the  constituted  agent  of  his  co- 
makers for  that  purpose,  and  the  delivenr  made  by  him  is 
the  act  of  all.  Besides,  it  is  alleged  in  me  complaint,  and 
not  denied  in  the  answer,  that  both  the  makers  of  the  notes 
agreed  with  the  payee  that  the  notes  were  to  be  delivered  as 
escrows,  and  that  they  were,  pursuant  to  that  agreement,  ac- 
tually delivered  by  one  of  them  to  the  person  selected  by  all 
as  custodian  of  the  notes.  This  agreement,  it  is  true,  was 
reduced  to  writing  in  the  form  of  the  memorandum  which 
was  si^ed  only  by  one  of  them.  Yet  that  did  not  change 
the  existing  verbal  agreement  between  all  the  parties  as  to 
the  delivery  of  the  notes,  nor  affect  the  delivery,  as  the  act 
of  both,  made  by  the  one  who  signed  the  written  agreement. 

But  John  McEvoy  died  before  the  condition  on  which  the 
notes  were  delivered  had  transpired,  and  the  question  arises 
whether  there  was  an  absolute  delivery  by  or  in  his  behalf 
which  will  bind  his  estate. 

An  original  delivery  cannot  be  made  by  or  on  behalf  of  a 
dead  man.  But  when  the  condition  on  which  an  original  de- 
livery made  in  the  lifetime  of  a  party  transpires,  the  condi- 
tional delivery  becomes  absolute,  and  the  absolute  delivery 
takes  effect  against  the  contracting  parties  from  the  date  of 
the  delivery  of  the  contracts  as  escrows,  notwithstanding  the 
death  of  one  of  the  contractors  before  the  happening  of  the 
condition.  ''  If  a  man  delivers  a  bond  as  an  escrow  to  be 
delivered  on  condition  performed,  before  which  the  obligor 
or  obligee  dies,'  and  the  condition  is  after  performed,  here 


obligor  from  the  first  delivery,  althongh  it  was  only  inchoate, 
but  it  shall  be  deemed  consummated  by  the  performance  of 
the  condition."  (Parsons,  C.  J.,  in  nheelright  vs.  Jf heel- 
right,  2  Mass.  454;  Hatch  y&.  Hatch,  9  Mass.  310;  Bodwdl. 
vs.  Webster,  13  Pick.  414r-15.)  So,  says  Coke:  "If  the 
grantee  dies  between  the  first  delivery  and  the  deed  becoming 
absolute,  the  deed  is  good,  for  there  was  traditio  inchoata  in 
the  life  of  the  parties,  sedpostea  coiisummata  existens  by  the 
performance  oi  the  condition  takes  its  effect  by  force  of  the 
nrst  delivery  without  any  new  delivery."  (Perryman'a  case^ 
5  Co.  84  b.;  Peck  vs.  Ooodmn,  Kirby,  64.) 

Upon  the  happening  of  the  condition  upon  which  the  notes 
were  to  be  delivered,  the  deliveir  then  became  absolute,  not- 
withstanding the  death  of  one  of  the  makers  of  the  notes  be- 
fore the  fulmlment  of  the  condition,  and  the  notes  became 
operative  and  valid  as  legal  subsisting  claims  against  his 
estate.  Being  presented  to  the  administrator  and  rejected 
on  the  twenty-sixth  of  November,  1876,  this  suit  was  brought 
within  time  and  the  claims  are  not  barred. 

As  to  the  defendant,  P.  H.  McEvoy,  it  is  claimed  that  the 
deed  of  trust  transferred  the  title  to  the  land,  and  that  the 
trustors,  at  the  time  of  the  sale  and  conveyance  to  the  de- 
fendant, had  no  title  in  the  land  to  convey,  and  the  notes 
were,  therefore,  without  consideration,  and  void. 

Of  course,  in  an  action  on  a  mortgage  by  an  assignee  who 
received  the  notes  secured  for  it,  for  value,  after  they  became 
due,  this  defense  may  be  made.  Any  defenses  open  to  the 
maker  in  a  suit  on  the  notes  may  be  made  use  of  in  the  ac- 
tion upon  the  mortgage;  for  the  debt  is  the  principal  thing 
and  the  mortgage  the  incident;  and  the  legal  rights  and 
remedies  upon  tne  debt  become  fixed  upon  the  incident.  If, 
therefore,  the  notes  were  given  without  consideration,  they 
are  void  in  the  hands  of  the  plaintiff  who  received  them  after 
they  became  due.  But  promissory  notes  given  for  a  legal 
or  equitable  title  to  land  are  not  void  for  want  of  considera- 
tion, especially  where,  as  in  this  case,  the  defendant  pur- 
chased the  land  knowing  that  it  was  subject  to  the  deed  of 
•  trust  given  by  his  grantors,  and  against  which  he  protected 
himself  bv  a  written  stipulation  for  the  discharge  of  the 
trust,  and,  at  the  same  time,  delivered  the  notes  to  be  held 
as  escrows  until  the  trust  was  discharged.  It  is  true,  that  the 
deed  of  trust  transferred  the  title  to  tne  land,  yet  it  was  held 
by  the  trustees  only  to  secure  payment  of  the  debt  due  by 
the  trustees  to  the  beneficiaries,  and,  in  this  respect,  the 
trust  deed  resembled  a  mortgage.     But  it  was  also  a  convey- 


luio^f  auu  H  murifgn^t?  m  nui,  uniu  lor^cJQ^ure  ana  Baie;  jei;, 
aa  a  coDTejance,  it  does  not  enable  either  the  tiEistees  or  the 
beneficiaries  to  recover  possession  of  the  knd,  for  a  trustor, 
like  a  mortgagor,  is  entitled  to  the  possession  of  the  land 
.until  a  sale  and  conveyance  of  it  in  pnrsnance  of  the  terms 
of  the  trust.  Therefore,  one  who  merely  holds  the  title  in 
trust  as  secnrity  for  debt,  caBnot  maintain  ejectment  against 
the  trustor  or  his  assigns  to  recover  the  land.  ( Tt^ler  vs. 
Granger  J  48  Cal.  259.)  And  if  the  trust  shall  be  satisfied, 
before  a  sale  and  conveyance  tinder  the  deed,  it  is  the  du^ 
of  the  trustee  to  reconvey  the  title.  If  he  fails  or  refuses, 
equity  will  compel  him ;  or  it  will,  in  any  case,  undertake 
the  supervision  of  the  es^ecntion  of  the  trust. 

As  tlierefore   the   equitable  title   to   the  land  was  in  the 
trustors  at  the  time  of  the  purchase^  the  defendant,  in  pur- 
chasing it,  acquired  the  title  of  his  vendors,  subject  to  the 
condition  that  the  deed  of  trust  should  be  satisfied  by  them, 
The  condition  was  fulfilled  by  the  sale   and  conveyance  by 
the  trustees  and  the  transfer  of  the  title  to  the  defendant  by 
the  purchaser  at  that  sale ;  for  if  the  trust  had  been  satisfied 
before  a  sale  and  conTeTanee,  pursuant  to  its  terms,  and  tie 
trustees  had  reconveyed  the  title  to  the  trustors,  the  condi- 
tion upon  which  the  notes  were  to  be  delivered  would  hare 
been  fulfilled,  and  the  defendant,  by  his  original  deed,  would 
have  obtained  the  title  of  his  grantors,  which  he  bargained 
for;  and  the  same  residt  follows  where  title  passes  by  a  sale 
and  conveyance  under  the  trust  deed  directly  to  the  defend- 
ant who  accepted  the  deed.     By  acceptance,  he  received  the 
land  free  and  clear  of  the  incumbrance  which  was  upon  it  at 
the  time  he  purchased  it,  and  against  which  he  protected 
himself  by  the  agreement  between  him   and  his  vendors* 
Whatever  im|)lied  covenants  were  contained  in  his  original 
deed  were  satisfied  by  the  conveyance  to  him  of  the  trust 
title  which  he  accepted.     Time  was  not  of  the  essence  of  the 
contract  between  him  and  his  vendors;  and  any  delay  in  the 
fuliillmeut  of  the  condition   upon   which  he  delivered  his 
notes  for  the  purchase  money  as  escrows  he  himself  over- 
looked when  he  accepted  the  deed  transferring  to  him  tie 
title  under  the  deed  of  trust,  without  objections.     Nor  can 
any  inquiry  be  made  in  this  suit  as  to  the  title  of  the  laud 
itself.     It  is  sufiicient  that  be  mortgaged  whatever  ©state  he 
acquired,  as  security  for  payment  of  the  notes  given  for  the 
purchase   money;  and  he   subsequently   acquired   the  title 
which  he  bargained  for,  and  this  title  enures  to  the  benefit 
of  his  mortgagee.     The  object  of  this  suit  is  to  obtain  a  sale 
of  his  estate  in  the  land,  and  the  application  of  the  proceeds 
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to  try  qaestions  relatiiig  to  the  title  of  the  land. 

In  the  foreclosure  proceedings  we  discover  no  error.  The 
finflingfl  are  sastained  by  the  evidence.  It  was  not  error  to 
allow  counsel  fees.  The  mortgage  provided  for  them,  and  the' 
Court  had  authority  under  the  statute  to  allow  them  against 
the  mortgagor.  It  is  true  John  McEvoy  was  not  a  party  to 
the  mortgage  and  his  estate  is  not  liable  for  such  fees;  but 
no  judgment  for  them  was  rendered  against  the  administrator. 
The  decree  j)rovides  for  a  judgment  against  the  mortgagor 
and  the  administrator  for  any  deficiencv  which  might  remain 
after  applying  the  proceeds  ol  the  sale  of  the  mortgaged  prem- 
ises to  tibe  satisfaction  of  the  amount  due  upon  the  notes  and 
costs,  including  the  counsel  fees  fixed  by  the  Court  against 
the  mortgagor.  The  estate  is  thus  relieved  from  the  pay- 
ment of  counsel  fees. 

It  is  urged  that  the  estate  of  a  deceased  maker  of  a  joint 

Sromissory  note  executed  by  two  or  more  cannot  be  joined  as 
ef endant  with  the  surviving  debtor  or  debtors  in  an  action  on 
the  note.  But  there  was  no  demurrer  to  the  complaint  on  the 
ground  of  misjoinder.  Such  an  action,  however,  is  maintain- 
able in  this  State,  but  any  judgment  recovered  against  the 
administrator  must  be  made  payable  dt  bonis  testcUoria.  (Bank 
of  Stockton  vs.  Howlandy  42  Cfal.  129.)  In  this  case  the  judg- 
ment was  not  so  entered  in  the  first  instance,  but  the  Court 
below,  upon  suggestion,  modified  the  judgment  against  the 
administrator  by  making  it  payable  out  ot  the  estate  of  the 
deceased,  in  due  course  of  administration.  It  is  objected 
that  this  was  done  after  the  adjournment  of  the  term,  but  the 
Court  had  power  to  make  the  amendment  notwithstanding  the 
adjournment  of  the  t«rm.  A  Court,  while  it  has  physical 
control  of  its . records,  may  amend  its  judgments  or.  orders 
where  the  record  furnishes  the  data  by  which  to  amend. 
(Hegder  vs.  Heiickdy  27  Cal.  495.)  In  this  case  the  necessity 
for  the  amendment  was  apparent  upon  the  record. 

It  is  also  objected  that  one  of  the  notes  was  not  due  at  the 
commencement  of  the  action.  But  it  became  due  before  the 
trial  of  the  case  and  the  rendition  of  judgment,  and  under 
Section  728,  C.  C.  P.,  the  Court  had  jurisdiction  to  decree  a 
foreclosure  of  the  mortgage  to  satisfy  all  of  them.  (Hawkins 
vs.  fitH,  15  Cal.  600.) 

Lastly,  it  is  argued  that  John  McEvov  signed  the  notes  as 
a  surety  only,  and  that  his  death  released  him  from  all 
liability  thereon.  But  the  assumed  relation  does  not  appear 
upon  the  face  of  the  notes,  or  from  anything  in  the  case.   The 


loiK,  ana  ii  so,  wnen  ana  at  wnat  price. 

''2.  What  income  has  been  derived  by  the  said  White 
and  Thompson  respectively,  from  the  said  patent  rights  since 
June  13,  1876. 

''3.  What  the  said  Smart  note  and  Smart  agreement 
yielded  to  the  said  White. 

'*4.  How  many  of  the  said  furnaces,  if  any,  were  erected, 
or  in  process  of  construction  or  erection,  or  contracted  for, 
on  June  13,  1876,  and  what  one-fourth  of  all  the  income  or 
royalty  deriveable  therefrom  amounts  to.  • 

''6.  What  profits  have  been  lost  and  damage  sustained,  if 
any,  bv  Thompson  since  June  13,  1876,  in  consequence  of 
White's  failure  to  make  the  said  assignment;  and  what 
amount,  if  any,  of  Thompson's  stipulated  compensation  un- 
der the  said  contract  is  impaid  and  owing.'* 

The  decree  also  provided  that  the  plaintiff  should  recover 
his  costs  '*  up  to  and  including  the  entry  of  this  decree;  and 
that  as  to  future  costs,  they  abide  the  further  order  of  the 
Court." 

The  Commissioner  filed  his  report  on  the  questions  sub- 
mitted to  him,  and  sent  in  the  evidence  upon  wnichhe  acted. 
The  plaintiff  filed  exceptions  to  the  jeport,  and  these  were 
argued  before  Judge  Cair,  formerly  presiding  in  this  de- 
partment, the  Nineteenth  IMstrict  Court  having  gone  out  of 
existence,  and  the  exceptions  were  overruled  and  the  report 
eonfirmed.  None  of  the  evidence  upon  which  the  Judge  of 
the  Nineteenth  District  Court  acted  is  before  me.  In  this 
condition  of  the  case  I  am  asked  to  take  the  papers  on  file 
and  make  a  final  decree. 

1.  I  am  of  opinion  that  the  decree  made  by  the  Nineteenth 
District  Court  is  merely  interlocutory.  The  ** findings" 
on  which  it  was  based  were  upon  a  portion  only  of  the 
issues,  and  the  decree  did  not  purport  to  go  beyond  the  find- 
ings. There  was  still  much  to  be  done  before  a  final  decree 
could  be  made.  It  is  clearly  not  a  final  decree,  and  is  not 
appealable.  {WiUiama  vs.  UonroVy  52  Cal.  414;  Oray  vs. 
Palmer,  9  Cal.  635;  Freeman  on  Judgments,  p.  31.) 

2.  The  decree  being,  merely  interlocutory  and  not  final, 
and  the  evidence  on  which  it  was  made  not  being  before  me, 
the  question  arises  as  to  what  effect  I  am  to  give  to  the 
decree.  What  is  the  effect  of  an  interlocutory  decree 
under  the  old  equity  practice;  and  has  it  any  place  under 
our  system?  In  Daniels'  Chancery  Practice  the  following 
definition  is  given :  *'  A  decree  is  a  sentence  or  order  of  the 
Court  pronounced  on  hearing  and    understanding  all  the 
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points  in  issue,  and  determining  the  rights  of  all  the  partiee  to 
the  snit  according  to  eauity  and  ^ood  conscience.  It  is 
either  interlocntory  or  nnaf.  An  interlocutory  decree  is 
when  the  consideration  of  the  particular  question  to  be  de- 
termined or  the  further  consideration  of  the  cause  generally 
is  reserved  till  a  future  hearing."  (2  Dan.  Ch.  Pr.,  5th  Ed., 
p.  986.)  Barbour  gives  the  following  definition :  "A  decree  is 
a  sentence  or  order  of  the  Court  corresponding  to  the  judg- 
ment of  a  Court  of  law,  pronounced  after  the  hearing  or  sab- 
mission  of  the  cause,  by  which  the  riahts  of  the  jparties  to  the 
8uit  are  determined  and  settled  according  to  equity  and  good 
conscience.  Decrees  are  of  two  kinds,  interlocutoiy  and  final. 
An  interlocutory  decree  is  properly  a  decree  pronounced  for 
the  purpose  of  ascertaining  some  matter  of  law  or  fact  pre- 
paratory to  a  final  decree.  (1  Barb.  Ch.  Pr.,  2d  Kev.  fed., 
326-7. )  From  these  definitions,  given  by  writers  of  authoril^, 
which  will  be  found  to  be  supported  by  the  decisions,  it  will 
be  perceived  that  there  is  a  difference  between  interlocutory 
'  decrees  and  interlocutory  orders  made  in  the  progress  of  the 
cause.  In  the  language  of  Bronson,  J.,  in  Botmey  vs.  Van 
Benthuysen,  16  Wend.  383,  **  a  decree  may  be  either  final  or 
interlocutory;  but  in  either  case  it  is  an  adjudication  upon 
the  merits  and  not  an.  order  in  relation  to  some  collateral 
matter." 

Is  there,  under  our  system,  any  such  thing  as  an  interlocu- 
tory decree  which  determines  a  portion  of  the  issues  upon 
the  merits  and  refers  the  remaining  portion  to  a  commissioner, 
and  leaves  the  final  determination  of  the  cause  in  abeyance 
until  the  coming  in  of  the  report?    The  Code,  following  the 

Srevious  statute,  has  expressly  provided  an  "interlocutory 
ecree  "  in  partition  suite,  but  not  in  any  other  case.  But 
this  interlocutory  decree  is  a  different  thing  from  the  inter- 
locutory decrees  of  the  old  equity  practice.-  Under  that  prac- 
tice an  interlocutory  decree  was  liot  conclusive  upon  the 
Court  which  rendered  it.  All  the  previous  interlocutory 
orders  in  relation  to  the  merite  were  open  for  revision,  and 
under  the  control  of  the  Court,  which  could  by  the  final  de- 
cree alter  or  set  them  aside.  (Foumiquet  vs.  Perkifis,  16 
How.  U.  8.,  84-5;  Gibson  yb.  Bees,  60  HI.  410.)  But  our 
interlocutory  decree  in  partition  is  conclusive  upon  the 
Court  which  renders  it.  Before  the  statute  of  1864  our  in- 
terlocutory decree  in  partition  could  not  be  appealed  from 
(Gates  vs.  Salmon,  28  Cal.  321;  Pedfe  vs.  Courtis,  31  Cal.  808), 
but  after  that  statute  an  appeal  could  be  taken;  and  as  a 
consequence,  if  no  appeal  was  taken  within  the  time  allowed 
by  law  the  interlocutory  decree  became  conclusive  of  the 


nghts  of  the  parties,  so  far  as  determined  by  the  decree,  and 
conld  not  be  changed  by  the  final  decree,  or  on  appeal  from 
the  final  decree.     {Began  vs.  McMahon,  43  Cal.  626.)     Our 
interlocutory  decree  in  partition  has  all  the  properties  of  a 
final  judgment.     It  may  be  reviewed  on  motion  for  new  trial 
(Began  vs.  McMahon),  and,  as  above  stated,  may  be  appealed 
from,  and  if  not  changed  in  one  of  these  modes  is  conclusive. 
In  this  respect  of  conclusiveness  it  is  different  from  the  in- 
terlocutory decree  of  the  old  chancery  practice.     Now  there 
is  no  provision  of  the  Code  which  authorizes  an  interlocu- 
tory decree  in  any  other  than  partition  suits.     And  if  it  be 
assumed  that  the  Court  can  go  outside  of  the  machinery  pro- 
vided by  the  Code  and  introduce  into  the  practice  features 
which  are  not  recognized  by  the  Code,  it  would  be  interest- 
ing to  know  whether  it  had  better  appropriate  the  interlocu- 
tory decree  of  the  old  chancery  practice  or  the  modem  one 
provided  by  the  statute  for  partition.     It  does  not  seem  ad- 
missible to  do  the  latter,  because  it  is  well  settled  under  our 
practice  that,  except  in  partition  suits,  none  but  a  final 
judgment  or  decree  is  appealable.     ( Williams  vs.  Convoy,  52 
Cal.   414.)      And  since  interlocutory  decrees  in  partition 
can    be    appealed    from,    it    is    clearly    inadmissible    for 
the   Court  to    introduce  them  into  the  general    practice. 
Besides  which  the  fact  that  the  Legislature  has  expressly 
provided    that  kind  of    a  decree  in  partition  suits,   and 
omitted  to  provide  it  in  any  other  class  of  cases,  would 
seem  to  indicate  its  intention  to  confine  it  to  partition  suits. 
Nor  does  it  seem  proper  for  the  Court  to  introduce  into 
the  practice  any  remedies  not  provided  by  the  Code.     If  it 
be  proper  to  do  so  in  one  instance,  it  is  not  perceived  why 
it  is  not  in  others;  and  if  it  were  done  to  any  extent  it  is 
easy  to  see  how  a  system  might  be  introduced  which  would, 
in  great  part,  supersede  the  system  provided  by  the  Code. 
In  this  regard  the  language  of  our  Supreme  Court  in  fluTw- 
iston  vs.  Smith  (21  Cal.   134)  is  appropriate.     In  that  case 
it  was  held  that  the  writ  of  scire  facias  was  not  known  to  our 
practice,   and  Cope,  J.,   in  delivering  the  opinion,   said: 
'*  The  intention  was  to  adopt  a  uniform  and  complete  sys- 
tem, and  it  is  impossible  to  give  effect  to  that  intention  if 
parties  are  at  liberty  to  disregard  the  course  of  proceeding 
pointed  out.     The  system,  if  it  be  a  system  at  all,  is  neces- 
sarily exclusive,  and  the  introduction  of  other  remedies  would 
destroy  its  uniformity  and  defeat  the  purpose  of  the  act,''    It 
would  seem,  therefore,  that  the  fact  that  there  is  no  provision 
for  interlocutory  decrees  in  the  general  practice,  is  a  suffi- 
cient reason  for  their  exclusion  from  use. 
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Bnt,  in  addition  to  this,  there  is  what  I  take  to  be 
an  absolute  prohibition  of  their  use.  Section  577  of 
the  Code  of  Civil  Procedure  is  as  follows:  '*A  judg- 
ment is  the  jmdl  determination  of  the  rights  of  the 
Sarties  in  an  action  or  proceeding."  (See,  also,  laws 
851,  p.  73,  Sec.  144.)  And  Section  1003  is  as  follows: 
"  Every  direction  of  a  Court  or  Judge,  made  or  entered  in 
writing,  and  not  included  in  a  judgment,  is  denominated  aa 
order.  An  application  for  an  order  is  a  motion."  These 
provisions  seem  to  exclude  anything  as  a  judgment  or  decree 
which  is  not  *'a  final  determination  of  the  rights  of  the 
parties,'*  and  not  an  order  obtained  on  motion.  This  is  ^ 
conclusion  reached  by  Mr.  Freeman,  in  his  exoeUent  treatise 
on  Judgments,  in  Sec.  14  of  which  he  says: 

*'The  Code  of  Procedure  adopted  by  several  States,  pro- 
viding that  there  shall  be  but  one  form  of  civil  actions, 
defines  a  judgment  to  be  'the  final  determination  of  the 
rights  of  the  parties  in  an  action  or  proceeding.  This  defi- 
nition is,  in  one  sense,  more  comprehensive  than  the  one  firsfc 
given  in  this  chapter,  as  it  includes  the  final  decrees  of 
ourts  of  Equity.  In  another  respect  it  is  less  comprehen- 
sive, because  it  excludes  all  interlocutorv  judgments.  It  is 
just  broad  enough  to  comprise  all  final  ju^ments  and  all 
final  decrees,  and  narrow  enough  not  to  comprise  any 
which  is  less  than  final.  Thert  can  be  now  no  such  thing  oi 
an  interlocutory  judgment  in  any  case.'' 

The  Court  may,  of  course,  stop  the  trial  of  a  cause,  and 
make  a  reference  to  a  master  to  take  an  account  or  report  a 
fact  as  under  the  old  chancery  practice  (C.  C.  P.,  Sec. 
639);  and  the  order  of  reference  may  state  the  princi^Jes 
upon  which  the  accounting  is  to  be  had;  and,  before  doing 
so,  the  Court  is  naturally  to  satisfy  itself  that  the  case  is  one 
in  which  it  is  proper  that  an  accounting  be  had,  and  may,  if 
it  see  fit,  recite  in  the  order  of  reference  its  determination  as 
to  the  considerations  which  make  an  accounting  necessaij. 
But  such  determination  does  not  operate  in  any  sense  as  a 

{'udgment  or  decree.  The  order,  by  whatever  name  it  may 
)e  dignified,  is  a  mere  order  of  reference,  and  is  not  con- 
clusive of  anything  in  any  subsequent  stage  of  the  cause. 
It  would  not  pass  from  one  Judge  to  his  successor,  so 
as  to  enable  the  latter  to  act  upon  it  as  a  decree. 
Where  part  of  the  issues  are  tried  by  the  Court,  and 
the  remainder  are  referred  to  a  commissioner,  there  is  a 
mere  pause  in  the  trial  to  relieve  the  Court  of  a  tedious 
examination  of  some  question.  No  judgment  or  decree  can 
be  pronounced  until  ail  the  issues  are  disposed  of,  or  until 


until  the  Commissioners  report  comes  in;  no  motion  for  a 
new  trial  can  be  made  until  then.  {Growther  vs.  Rowland- 
aon,  27  Cal.  386.)  If  the  Judge  leaves  the  bench,  or  the 
Goart  goes  out  of  existence  before  the  trial  is  ended,  there 
has  simply  been  a  mis-trial,  and  proceedings  must  be  com- 
menced over  again. 

The  foregoing  is  the  conclusion  that  I  would  have  reached 
from  the  statute,  in  the  absence  of  any  authority.     But  I  am 

flad  not  to  be  without  authority.  The  case  ot  Belmont  vs. 
^onvert  (3  Robertson,  694)  is  precisely  in  point.  It  will 
be  remembered  that  our  system  was  copied  from  that  estab- 
lished by  the  New  York  Code,  and  the  sections  defining 
judgments  are  identical  with  our  own.  The  case  above  re- 
ferred to,  like  the  case  at  bar,  was  an  action  for  specific  per- 
formance. There  was  a  hearing  and  the  Court  filed  its  find- 
ings of  fact  and  conclusions  of  law,  determining  several 
points,  and  sent  the  case  to  a  referee  to  ''ascertain  and 
report"  the  facts  as  to  certain  questions,  and  ordered  that 
'*  all  questicms  as  to  the  costs  of  this  action  be  reserved  until 
the  coming  in  and  confirmation  of  the  said  report."  The 
Judge  who  made  this  "decree"  afterwards  left  the  bench 
without  doing  anything  further  in  the  case.  Upon  motion, 
the  whole  proceedings  were  set  aside  (except  the  reference, 
which  was  allowed  to  stand  for  convenience)  upon  the  ground 
that  there  had  been  a  mis-trial,  and  Barbour,  J.,  delivering 
the  opinion,  said: 

"1  see  no  reason  why  a  Judge  sitting,  as  in  equity  at 
special  term,  may  not  so  far  follow  the  practice  in  the  old 
Court  pf  Chancery  as  to  hear  proofs  and  determine,  in  his 
own  mind  a  portion  only  of  the  issues,  aud  after  sending  the 
case  to  a  referee  to  take  and  report  further  proofs,  again  take 
it  up,  on  the  coming  in  of  such  report,  either  during  the 
same  or  at  a  subsequent  term,  and  then,  upon  hearing  coun- 
sel, render  a  ''final  judgment."  There  is  nothing  in  the 
Code  expressly  prohibiting  such  a  course,  and  it  appears  to 
me  that  the  last  clause  of  the  468th  Section  may  well  be  so 
construed  as  toauthorize.it,  even  conceding, asldo not,  that 
any  legislative  authority  is  necessary  to  give  that  power  to 
Courts  in  equity  cases.  But  a  trial  can  not  properly  be  had 
before  one  Judge,  and  decided  in  part  by  him,  and  again  be 
taken  up  at  a  subsequent  term  and  completed  before  another 
Justice.  A  cause  cannot  be  thus  tried  and  determined,  in 
piecemeal,  by  two  or  more  Justices,  and  so  it  was  held  by 
this  Court  at  general  term,  in  Chamberlain  vs.  Dempaey  (16 
Abb.   p.  1).     Nor  can  there  now  be  an  interlocutory  judg- 


by  the  Code  being  the  'nnal  determmauon  of  the  ngfcts  of 
the   parties  in   the  action.'     (Code,    Sec.  245.)     Ln   their 
remarks  upon  this  section  the  learned  codi^ers  saj:    'To 
avoid  the  confusion  incident  to  the  use  of  the  irord   judg- 
ment in  two  senses,  one  as  interlocutorr  and  the  other  as 
final,  we  have  thought  it  better  to  use  it  ouIt  in  the  l&tter 
sense,    and  to  designate  all  other  written  directions  of  a 
Court  or  Judge  as  orders.'     (Bep.  of  Comrs.  to  Legisl&tnre, 
Feb.    1848,    182.)      Whether    the     inconvenience     JLiising 
from  the  use  of  the  word  judgment  in  two  senses,  was  a  suf- 
ficient reason  for  abolishing  the  power  of  a  Court  of  Equity 
to  pronounce  interlocutory  decrees — a  power  which  had  been 
exercised  to  ^eat  advantage  for  centuries — was  for  the  Lie gis- 
lature  to  decide,  and  they  have  done  so.     We  have  only  to 
conform  our  proceedings  to  the  law,  as  we  find  it-     The 
main  question  upon  this  motion  is,  whether  the  paper  pur- 
porting to  be  the  judgment  of  the  Court  is  or  not  a  final  de- 
termination of  the  rights  of  the  parties,  or  in  other  words,  a 
final  judgment  in  the  action.     For,  if  not,  it  will  be  nec^ 
sary  to  consider  the  proceedings  before  the  Court  as  a  mis- 
trialp  inasmuch  as  the  learned  Justice,  who  then  pre^ded, 
has  eioce  left  the  bench,  so  that  it  is  now  impossible  for  him 
to  complete  the  trial  and  atljudicatiDn»   "'  and  in  that  c^.se  the 
o^teusible  and  apparent  judgment  ought  to  be  remored  from 
the  record-" 

This  decision  was  aflSnned  at  the  general  term,  and  has 
not  since  been  questioned.     The  case  is  a  very  strong  au- 
thority in  support  of  the  conclusion  to  which  I  have  arrived- 
There  is  no  decision  on  the  subject  by  oux  own  Supreme 
Court.     It  is  true  that  there  are  many  cases  in  our  reports 
which  make  tnention  of  interlocutory  decrees.    But  it  will  be 
found,  on  exa  mi  nation,  that  in  such  cases  all  the  proceedings 
in  the  Court  below  were  before  the  same  Judge;  and,  there- 
fore, it  did  not  become  necessary  to  examine  as  to  the  eSeci 
to  be  given  to  the   interlocutory  determination ;   and  the 
question  here  decided  has  never  been  discussed  or  decided 
by  the  Hupreme  Court*     It  has  be^n  suggested  by  one  for 
whose  juagmeiit  I  have   great  respect,    that   the  Supreme 
Court  in  the  case  of  Kdler  ts.  Lewis ^  63  Cal.  113,  in  effect 
decided  that  the  Court  below  should  have  made  an  interlocu- 
tory decree,     I  do  not  think  so.     The  Court  held  that  the 
decree    *^  should  have    fixed   a  day  within    which   the  de- 
fendants should  pay  the  balance  due  on  the  contract  ani 
costs,  etc.,  or  be  forever  foreclosed  of  all  right  or  interest  ia 
the  lands,  or  to  a  conveyance  thereof,'*  This  did  not  contem- 


piaiio  biit}  uriu^iug  biio  ucftust?  uaujk  bu  uio  v>'uurb  tui/tsx  buo  ex- 
piration of  the  time  fixed.  It  was  a  decree  to  take  effect  on 
a  condition,  and  would  be  analogous  to  cases  where  the  Su- 
preme Court  affirms  a  judgment  on  condition  that  a  portion 
of  the  damages  be  remitted  within  a  certain  time,  such  a  de- 
cree as  directed  in  Keller  vs.  Lewis,  would  be  a  final  decree. 
(See  generally  Belt  vs.  DaviBy  1  Cal.  137;  NeaU  vs.  HUL,  16 
Cal.  148;  Clark  vs.  Dunnam,  46  Cal.  205.) 

The  consideration  above  pointed  out,  viz. :  The  absence  of 
any  provision  in  the  statute  authorizing  interlocutory  de- 
crees in  general  practice,  the  definitions  in  Sections  577 
and  1003,  excluding  them,  and  the  decision  of  the  New  York 
Court  upon  a  similar  statute,  seem  sufficient  foundation  for 
the  conclusion  to  which  I  have  arrived,  viz. :  that  under  our ' 
OTstem  of  practice  there  are  no  such  things  as  interlocutory 
decrees,  except  in  partition  suits.  But  this  conclusion  is 
strengthened  if  we  consider  the  difference  between  our  prac- 
tice and  that  of  the  old  Courts  of  Chancery.  As  is  well  known, 
under  the  old  chancery  practice  all  the  evidence  was  taken 
in  writing.  The  evidence  upon  which  the  interlocutory  de- 
cree was  based  was  in  writing,  and  was  preserved;  and  the 
master  to  whom  the  case  was  referred,  sent  in  the  evidence 
taken  by  him  with  his  report.  When  the  case  went  before 
the  Chancellor  for  the  final  decree  the  whole  evidence  was 
before  him  in  writing ;  and,  as  above  shown,  he  was  not 
confined  to  a  mere  tacldng  together  of  the  interlocutory  de- 
cree and  the  .master's  report,  but  had  all  the  proceedings 
under  his  control,  and  could  alter  the  interlocutory  decree, 
if  he  thought  proper  (although  until  altered  by  him  it  stood 
as  a  decree),  and  could  make,  upon  the  whole  evidence,  such 
final  decree  as  he  chose.  This  power  in  the  Chancellor  to 
make  his  final  decree  such  as  was  warranted  by  the  whole 
evidence,  was  found  to  be  necessary  to  the  successful  opera- 
tion of  the  system,  and  of  course  it  was  necessary  that  the 
whole  evidence  should  be  before  him,  which  was  a  matter  of 
no  difficulty,  it  being  taken  in  writing.  But  under  our  sys- 
tem the  evidence  is  not  taken  in  writing.  Our  legislators 
have  introduced  into  equity  trials  the  common-law  plan  of 
having  the  witnesses  testify  orally  in  open  Court.  Such 
evidence  is  not  preserved,  and  consequently  is  not  before 
the  Chancellor  when,  under  the  old  practice,  he  would  be 
called  upon  to  make  his  final  decree.  Consequently,  unless 
it  is  the  same  Chancellor  who  made  the  interlocutory  decree 
(in  whigh  case  the  evidence  would  be  considered  in  the 
breast  of  the  Court),  he  would  be  compelled  to  accept  the 
interlocutory  decree  as  conclusive,  and  would  have  to  take 


old  practice.  This  is  strikingly  shown  by  the  practice  that 
for  some  time  obtained  in  relation  to  appeals.  As  is  well 
known,  under  the  old  chancery  practice — ^the  evidence  being 
in  writing — ^an  appeal  took  up  the  whole  case,  evidence  ana 
all;  and  me  Appellate  Court  was  not  confined  to  reviewing 
errors  of  the  Court  below,  but  could  direct  such  decree  as  it 
thought  proper  upon  the  evidence.  Our  system  adopted  the 
common-law  plan  of  taking  the  facts  established  in  the  Court 
below  as  conclusive  if  not  set  aside  for  some  error.  We 
have  extended  the  plan  somewhat.  The  findings  can  be  at- 
tacked not  only  for  error,  but  for  insufficiency  of  the  evi- 
dence; but  the  Appelate  Court  cannot  decree  upon  the 
evidence,  and  no  evidence  is  taken  up  by  an  appeal  unless  it 
be  embodied  in  a  statement  or  bill  oi  exceptions.  This  was 
the  plain  direction  of  the  statute.  But  notwithstanding  such 
direction  it  was  long  contended,  and  was  decided  m  the 
earlier  cases,  that  such  provisions  did  not  apply  to  equity 
cases,  and  that  an  appeal  took  up  the  whole  case  without 
any  bill  of  exceptions  or  statement,  as  under  the  old  chan- 
cery practice.  (See  WaVcet'  vs.  Sedgioick,  5  Cal.  192;  Oray 
vs.  EatoUy  5  Cal.  448;  Dewey  vs.  Bovmian,  8  Cal.  148;  StiU 
vs.  Saunders,  8  Cal.  286.)  It  was  not  until  Gagliardo  vs. 
Hoberliriy  18  Cal.  395,  that  the  Court  finally  "placed  itself 
right  on  this  subject." 

1  think  that  under  the  Code  one  uniform  method  of  pro- 
cedure is  provided  for  all  cases;  that  the  common-law  mode 
of  trial  is  adopted  in  the  main;  and  that  under  that  system 
but  one  judgment  is  admitted,  which  judgment  is  the  "final 
determination  of  the  rights  of  the  parties  in  the  action  or 
proceeding;"  and  that  the  interlocutory  decrees  of  the  old 
chancery  practice  have  no  place  under  our  system.  Whether 
such  a  course  was  a  wise  one  is  not  a  matter  with  which  the 
Court  need  concern  itself. 

Judge  Wheeler  having  left  the  bench  without  making  any 
final  determination  of  the  rights  of  the  parties,  and  the  trial 
not  having  been  terminated  before  him,  there  has  been  a 
mis-trial.  All  the  proceedings  subsequent  to  the  filing  of 
the  answer  will  be  set  aside,  and  the  cause  restored  to  the 
calendar  for  trial.  Inasmuch  as  the  Court  is  not  satisfied 
with  the  disposition  manifested  by  the  plaintiff  in  the  course 
of  the  proceedings,  an  order  will  be  entered  that  he  pay  all 
the  costs  up  to  the  present  time. 


AOHEB   PLATE,  Am 

MICHAEL  KITZMILLEa 


Jm,  L.  CriiUnden^  for  the jhintiffl 
M.  O.  CM,  for  the  defea^t 

HiXSK.  ir. 

Tkt  actios  b  brouj^t  to  reoorer  $4,660.23.  allied  to  be 
doe  on  a  eontracl.  ^Qie  plaiDliflrfl  iDteslate  and  tbe  defend- 
cot  had  been  partaeia  for  eeTeral  Fjeafa  is  the  bnaineeB  of 
maniifactiiiijig  and  selUng  carriiiges,  etc.,  each  having  en 
equal  interest  in  the  firm.  On  toe  thirteenth  of  Jannaiy, 
lo76,  the  defendant  made  a  written  offer  to  hi^  co-partDer  lo 
either  sell  hia  ("Kitzmillers)  interest  on  certain  terms,  or  to 
boy  Plath's  interest  on  the  same  terms.  On  the  next  daj 
Plath  Ter bally  accepted  the  offer  to  bar  his  (Platfa's)  inter- 
eat.  I  am  of  oninion  that  this  coDstitxited  a  Talid  contract. 
It  ia  well  settlea  that  a  rerbal  acceptance  of  a  written  offer 
is  sofficient.  (Satibom  \s.  Flagler y  9  Allen,  475;  Brtmdon 
m^,  Co.  vs.  M(me,  48  Vt.  326;  Kinder  vs.  Brink,  82  IlL  3T7; 
Jfo^orrf  vs.  Walker,  3  John's  Cas.  64;  Falman  vs,  FrmMm, 
14  N.  T.  587;  HandTS.  Grarii,  5  Sm,  A  Marsh,  508;  Wot/e 
rs.  Sharp,  10  Bich.  L.  M.)  And  I  do  not  think  the  fact  that 
the  paper  contained  two  offers — one  to  bujandone  to  sell — 
takes  the  case  out  of  the  rule.  It  was  snfficient  that  Plath 
verbally  signified  his  acceptajjce  of  the  offer  to  buy. 

The  action  is  brought  upon  that  contract.  The  defenses 
contended  for  are  two — viz,,  first»  that  by  reason  of  the  fraud- 
ulent conduct  of  Plath,  defendant  was  entitled  to  rescind, 
and  did  rescind^  the  contract;  and  second,  that*  asstuning 
the  contract  not  to  have  been  rescinded,  the  plaintiff  has  not 
performed  it. 


to  be  as  follows :  The  premises  where  the  business  was  car- 
ried on  were  owned  by  one  Mary  Glinden,  and  leased  by  her 
to  the  firm.  This  lease  was  dated  June  1,  1873,  and  was  for 
the  term  of  three  years,  which  would  make  it  expire  on  June 
1,  1876,  about  five  months  after  the  making  of  the  contract 
sued  on. 

In  July,  1874 — about  a  year  and  a  half  before  that  con- 
tract— ^Plath  went  to  Mrs.  Glinden,  without  the  knowledge  of 
his  partner,  and  induced  her  to  give  him,  in  his  own  name, 
a  renewal  of  the  lease  for  three  years  more,  to  begin  at  the 
expiration  of  the  lease  to  the  firm.  At  the  time  of  the  re- 
newal he  obtained  a  promise  from  Mrs.  Glinden  that  the  fact 
of  its  being  given  should  be  kept  a  secret  from  KitzmiUer, 
and  he  himself  concealed  it  from  his  partner,  who  remained 
in  entire  ignorance  of  it  until  after  the  making  of  the  con- 
tract above  mentioned.  This  renewal  was  an  exceedingly 
important  thing  to  the  person  who  bought  the  other  out,  and 
was  confessedly  obtained  by  Plath  for  me  purpose  of  giving 
him  a  hold  on  his  partner,  in  case  he  ever  had  occasion  to 
use  it.  Fitzmiller  never  would  have  entered  into  the  con- 
tract had  he  known  of  its  existence.  After  the  contract 
Plath  refused  to  transfer  the  lease  to  Kitzmiller  without  an 
additional  payment,  on  the  ground  that  it  was  not  a  part  of 
the  partnership  property.  Kitzmiller  thereupon  refused  to  go 
on  with  the  transaction.  Subsequently  Plath  offered  to  give 
Kitzmiller  a  sub-lease  of  the  premises;  but  this  was  declined. 
It  is  obvious  that  the  questions,  whether  Kitzmiller  had  a 
right  to  rescind,  and  whether,  if  he  had  not,  the  contract  was 
performed,  turn  upon  whether  the  renewal  of  the  lease  was 
partnership  property.  I  am  of  the  opinion  that  it  was.  This 
precise  point  was  decided  in  the  case  of  Featherstonhaugh  vs. 
jPSiwick,  17  Ves.  Jr.  311,  in  which  case  Sir  William  Grant 
said:  ''It  is  clear  that  one  partner  cannot  treat  privately 
and  behind  the  backs  of  his  co-partners  for  a  lease  of  the 
premises,  where  the  joint  trade  is  carried  on,  for  his  own 
individual  benefit;  if  he  does  so  treat,  and  obtains  a  lease  in 
his  own  name,  it  is  a  trust  for  the  partnership,  and  this  re- 
newal must  be  held  to  have  been  so  obtained.  Consider 
what  an  unreasonable  advantage  one  partner  would,  upon  a 
different  principle,  obtain  over  the  rest." 

The  doctrine  of  this  case  has  never  been  questioned.  It 
is  quoted  by  Colyer  in  his  treatise  on  Partnership,  as  laying 
down  the  correct  principle,  and  was  cited  with  approbation 
in  Jtlagg  vs.  ifann,  2  Sum.  521,  in  which  case  Mr.  Justice 
Story  said:  **  There  is  nothing  new  in  this  doctrine,  for  the 
same  point  was  decided  a  century  before  in  the  case  of  Pal- 


idon  of  the  rule  above  stated.  The  unshaken  authority  of 
Featheratonhatigh  ys.  Fentvick,  shows  that  the  obtaining  of  a 
renewal  of  the  lease  of  the  premises  where  the  firm  business 
is  conducted,  is  a  matter  within  the  scope  of  the  partnership 
business. 

It  is  contended,  however,  that  the  evidence  shows  that 
Kitzmiller  once  made  an  attempt  to  get  the  renewal  in  his 
own  name,  and  that  this  left  Plath  at  liberty  to  secretly  ac- 
quire it  for  himself.  I  do  not  think  so.  I  do  not  thiiik  an 
attempted  fraud  by  one  partner  justifies  a  counter-fraud  by 
tiie  other,  although  it  might  in  certain  cases  induce  a  Court 
of  equity  to  withhold  its  relief;  but  assuming  that  it  does, 
there  is  no  evidence  to  show  that  Kitzmiller  acted  fraudu- 
lently in  the  matter.  It  is  true  he  once  applied  to  Mrs. 
Olinden  for  a  renewal  in  his  own  name;  but  there  is  no  evi- 
dence that  he  did  so  fraudulently.  I  accept  as  true  the  state- 
ment of  Mrs.  Glinden  as  to  what  occurred.  She  says  that 
what  Eitzmiller  said  was,  that  ''he  would  like  to  get  a  longer 
lease  in  case  he  bought  his  partner  out."  There  was  no  in- 
jxinction  of  secrecy  (as  in  Plath's  case);  and  Mrs.  Glinden 
did,  in  fact,  tell  Flath  about  it  the  next  time  she  saw  him. 

There  is  nothing  which  makes  me  think  Kitzmiller  at- 
attempted  to'overreach  his  partner.  He  did  not  get  the  re- 
newal, and  the  fact  that  he  did  not  say  anything  about  his 
attempt  is  not  inconsistent  with  an  innocent  intention  on  his 

Sart.  I  hold,  therefore,  tiiat  Plath  had  no  right  to  act  as  he 
id,  and  that  the  renewal  which  he  clandestinely  obtained 
and  concealed  for  nearly  two  years  was  partnership  prop- 
erty. Now,  as  above  stated,  Plath  never  transferred  or 
offered  to  transfer  this  renewal  to  Kitzmiller.  At  first  he  ex- 
pressly refused  to  do  so,  unless  paid  an  additional  sum  for 
it,  on  the  ground  that  it  was  his  own  private  property,  and 
on  such  refusal  Kitzmiller  declined  to  proceed  with  the 
trade.  Even  if  Plath  had  the  right  after  this  to  offer  per- 
formance and  hold  Kitzmiller  to  his  contract,  it  is  apparent 
that  he  hais  not  done  so.  He  never  subsequently  offered  any 
transfer  of  the  lease.  He  subsequently  offered  to  sub-let  the 
premises  to  Kitzmiller,  but  that  was  not  the  same  thing  as  a 
transfer,  and  EatzmiUer  was  not  bound  to  accept  it  as  such. 
I  am  convinced  from  the  evidence  that  Plath  could  obtain 
from  Mrs.  Glinden  permission  to  assign  the-  lease,  but  he 
did  not  choose  to  do  so.  It  results  that  there  was  no  per- 
formance of  the  contract  sued  on,  and  the  plaintiff  cannot  re- 
cover. The  foregoing  is  sufficient  to  dispose  of  the  case;  but 
there  is  an  issue  as  to  whether  the  contract  was  rescinded; 
and  it  may  be  material  to  the  parties  to  have  it  disposed  of. 
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A  general  law  cannot  be  amended  by  a  special  act,  nor  can  the  addition  of  a  new 
section  to  the  Political  Code  be  considered  as  an  amendment  thereof  .—Earle 
vs.  Board  of  Education 69 

The  construction  by  the  highest  Court  of  a  State  of  a  State  Constitution  or 
statute,  which  does  not  trench  on  the  powers  of  the  National  Gov  emment  or 
on  rights  protected  by  the  National  Constitution,  is  conclusive  on  th  eNatlonal 

Courts.— Reclamation  Diatfifl*  yg.  H»g»' *®^ 

CONTBACT8— There  must  be  aq  ^  gtlp^^*^*^**'  *"  *  foreign  contract ,  for  pay- 


'  «3tpre88 « 


vrated  in  the  LegisUture,  but  Its  enactments  must  be  general  and  uniform.— 

Barton  vi.  Kallooh 330 

COUPONS— There  is  no  obligation  on  the  folder  of  coupons  to  present  them  for  pay- 
ment within  a  reasonable  time  like  a  check  or  bill.— Williamsport  0as  Go. 

vs.  Plnkerton 678 

GRIBilNAL  LAW— It  is  a  misdemeanor  for  an  attorney  to  buy  any  evidence  of  debt 
or  chose  In  action  with  intent  to  bring  suit  thereon.— Brandon  vs.*  Oal.  8.  M. 
Oo 618 

The  signing  of  any  name  other  than  the  maker  upon  a  bill  of  exchange  is  a 
forgery  of  the  endorsement.— People  vs.  Ferris 610 

A  man  is  Justified  In  defending  himself  from  a  sudden  assault.— People  vs. 
Travis 604 

But  he  must  be  wholly  without  fault.— Id. 

Mere  threats  are  not  sufl^lent  to  justify  taking  life.— People  vs.  lams 882 

To  constitute  felonious  homicide  there  need  be  no  appreciable  time  between 
the  intent  and  the  act.— People  vs.  JaramiUo ^ 681 

The  difference  between  murder  and  manslaughter  is  the  presence  or  absence  of 
malice  and  deliberation.— People  vs.  Orowey 399 

The  question  of  criminal  relations  between  defendant  and  the  wife  of  deceased 
cannot  affect  the  guilt  or  innocence  of  the  accused.— People  vs.  lams 882 

If  one  person  urges,  encourages  or  aids  another  to  kill  a  third  person,  the  pre- 
sumption Is  he  intended  to  kill.— People  vs.  JaramiUo 681 

CBIMIl^AL  PBOOEDUBE— There  Is  no  authority  In  the  Penal  Ck>de  for  the  waiver  of 
the  preliminary  examination  provided  for  in  Sec.  872.— Kalloch  vs.  Superior 
Court 626 

Tlie  CkKie  authorizes  a  proceeding  by  Information  only  when  a  defendant  has 
been  examined  and  committed.— Id. 

Such  proceedings  do  not "  deprive  any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law,"  and  are  not  opposed  to  the  Constitution  of  the  United 
States.- Id. 

JLnd  after  conviction  upon  information,  a  motion  in  arrest  of  judgment  will  be 
properly  denied.- People  vs.  Williams 819 

T^e  pendency  of  one  Information  is  no  bar  to  the  presentation  of  another.— 
Kalloch  vs.  Superior  Court 526 

Where  two  separate  and  distinct  offenses  are  charged,  a  demurrer  lies  to  the  in- 
formation.— People  vs.  Quvise 162 

DAMLAGES — In  an  action  by  a  parent  for  injury  to  a  child,  the  measure  of  damages 
is  what  would  compensate  the  parent  for  loss  of  service  or  expense  incurred. 
— Durkee  vs.  C.  P.  B.  B.  Co .^ 612 

In  case  of  injuries  to  children  by  wrongful  act  or  neglect,  two  rights  of  action 
exist — one  on  behalf  of  the  parent,  and  the  other  on  behalf  of  the  guardian— 
for  loss  sustained  by  the  Infant.— Id. 

Where  a  railroad  failed  to  construct  a  wagon  road,  or  build  a  fence  on  both 
sides  of  its  right  of  way,  according  to  its  covenants,  the  measure  of  damages 
is  the  estimated  cost  of  constructing  the  road  and  building  the  fence.— Tay- 
lor vs.  North  Pac.  C.  B.  B.  Co 761 

The  manufacturer  of  dangerous  explosives  is  liable  only  to  the  vendee.  He  is 
not  liable  to  third  parties  for  Injuries  from  the  use  of  the  article.— Allen  vs. 
Talbot 980 

In  case  of  injury  while  blasting,  by  the  explosion  of  a  safety  fuse  "  warranted  " 
by  the  makers,  he  cannot  recover  damages  unless  he  was  a  party  to  the  con- 
tract of  sale  of  said  fuse Xd. 

It  is  for  the  plalntifr  to  sho^  yieffUgence  in  the  manufacture.— Id. 

Damages  on  appeal  will  i^^^  ^wtf^^  where  the  appeal  was  not  taken  for 
deUy.— Keller  vs.  Lewi^  ••••    '®^ 

Damages  may  be  recover©^  '•,..••••'  Agents  ol  the  swamp  land  districts  for  In- 


meritorious  defenae,  the  dlBcretloii  of  the  Oourt  will  not  be  Interfered  with.— 

Walsh  VB.  Hutchlngs 802 

DELIVEBT— A  delivery  of  a  promissory  note  In  escrow  becomes  absolute  when  the 

condition  on  which  it  was  made  transpires.— Bostwlok  vs .  MoByoy 1081 

And  where  one  of  two  makers  delivers  it,  he  is  presumably  the  agent  of  the 

other  makers.— Id. 
DEMAin>— Before  an  application  for  mandate,  an  express  deman4  must  be  first  made. 

—Price  vs.  Riverside  L.  and  I.  Oo 882 

It  must  be  definite  and  specific  as  to  the  subject  matter.— Id. 
DSMDRBER— The  failure  to  serve  a  copy  of  the  complaint  in  a  Justices'  Oourt  can- 

not  be  taken  by  demurrer.— Ohirardelli  vs.  Green 684 

A  demurrer  lies  to  an  information  containing  two  separate  and  distinct  offenses.  . 

—People  vs.  Quvise 182 

Where  there  are  two  coiyits  in  an  indictment,  and  one  of  them  is  good,  a  general 

demurrer  will  not  lie.— People  vs.  Ferris  610 

Demurrer  to  an  amended  petition  will  be  sustained  on  the  groimd  that  it  does 

not  state  facts  sufficient  to  entitle  to  relief .—Purdy  vs.  Sinton 490 

A  demurrer  for  want  of  facts  does  not  cover  an  objection  that  plaintiff  has  not 

capacity  to  sue.— Swamp  and  O.  Bee.  Dist.  vs.  Feck 741 

The  objection  of  want  of  capacity  to  sue  can  only  be  taken  by  answer.— Id. 
DISOBETION  of  Oourt  in  setting  aside  default.— Davis  vs.  Bock Oreek  L. F.  kU.Oo.       8 
Where  there  appeared  to  be  a  meritorious  defense  the  discretion  will  not  be  in- 
terfered with.-Walsh  vs.  Hutchlngs 802 

The  granting  of  a  change  of  place  ot  trial  is  within  the  discretion  of  the  Oourt. 

— Beavls  vs.  Oowell ', 846 

DIYOBOB— To  Justify  a  divorce  on  the  ground  of  adultery,  the  Oourt  must  be  satis- 

fied  that  a  criminal  attachment  subsisted,  and  that  opportunities  occurred 

when  intercourse  with  the  paramour  might  have  taken  place.— Oonger  vs. 

Oonger 001 

The  criminal  Intimacy  is  not  presumed  from  mere  association  or  intercourse.- 

Id. 
Oircumstances  must  be  proved  to  satisfy  the  Oourt  that  the  criminal  act  has 

been  conmiltted.— Id. 
Whether  a  Judgment  obtained  in  Indiana  be  void  or  voidable  for  fraud,  it  will 

stand  as  against  the  party  who  obtained  it- Elliott  vs.  Wohlfrom 81 

DOME8TI0  BELATI0N8— The  building  of  a  house  for  a  father  by  a  son  living  at 

home  does  not  stand  on  the  same  footing  as  ordinary  domestic  service.— 

milebrands  vs.  Nebbellnk «81 

Generally  speaking,  a  father  is  bound  to  support  an  infant  child,  and  allowance 

for  such  support  will  not  be  made  from  the  Infant's  property.— Gerdes  vs. 

Weiser....^ 632 

The  same  rule  obtains  where  a  stepfather  stands  **  in  loco  parentis."— Gerdes 

vs.Welser ". 662 

DUE  PB00E88  OF  LAW— Where  a  tax  or  assessment  is  Imposed  on  property  for 

public  use,  and  the  laws  provide  a  mode  for  contesting  the  charge  by  suit, 

with  notice  to  the  person,  the  Judgment  in  such  proceedings  cannot  be  said  to 

deprive  the  owner  of  property  without  due  process  of  law.— Reclamation 

Dist.  vs.  Hagar *W 

DYNAHITB— See  Patxmts  fob  Invbxtions. 

EASEMENT— All  appurtenant  to  the  land  is  included  in  the  conveyance.— Grogan  vs. 

Town  of  Hay  ward ^^ 

EDUCATIONAL  DEPABTMENT— Though  the  OonsoUdation  Act  may  remain  for" 
municipal  purposes,  yet  ^«c«tion  M  »  State  matter  is  subject  under  the  Oon- 
stltutlon  to  the  genertl  >  -,b  pM«ed  fox  that  purpose.— Barle  vs.  Board  of 
Education **^  •• 

EJECTMENT- ThepossessloV.'''^"*"J"Aiiiti  cannot  be  tacked  on  to  that  of  their 


gr«.tor.-PuSr^''^%i  de««^"** 3a 


Where  the  Court  had  erred  In  Ita  conclnsionB  of  law  from  the  facta,  the  error 
may  be  reached  by  a  motion  for  a  new  trial.— Slmmona  vs.  Hamilton 947 

Where  a  witness  la  not  out  of  the  Jurisdiction,  her  testimony  on  a  former  trial 
allowed  to  be  read  against  objections  is  error.— Butcher  vs.  Vaca  Valley  and 
C.L.  B.  R.  Go 974 

When  testimony  offered  is  unnecessary,  its  rejection  is  not  error.— Wooten  vs. 
Adams 766 

When  proper  questions  to  witnesses  were  excluded  by  the  Court,  which  were 
afterwards  substantially  answered  by  them,  no  injury  was  caused  by  the 
ruling.— Chidester  vs.  Consol.  P.  D.  Co 890 

Error  In  refusing  to  strike  out  portions  of  a  pleading  should  be  presented  by  a 
bill  of  execeptions.- Marbury  vs.  Buix 1012 

ESCROW— Stock  deposited  in  escrow  with  a  third  party  to  satisfy  plalntiflr's 
mortgage  is  not  subject  to  a  lien  in  plaintiif's  favor.— Sigourney  vs.  Speller- 
bach 186 

Notes  held  in  escrow  are  properly  rejected  by  the  administrator  when  the  condi- 
tions  were  n6t  fulfilled  prior  to  death  of  decedent.— Bostwlck  vs.  McEvoy —  1031 

ESTATES  OF  DECEASED  PEBSONS-AppUcations  for  the  sale  of  real  estate,  made 
seventeen  years  after  qualification  of  the  administrator,  should  be  dismissed 
or  denied  for  unreasonable  delay.— Matt,  of  Crosby 304 

An  order  refusing  to  revoke  letters  of  administration  is  not  appealable.— Keane 
vs.  Butherford 426 

No  appeal  lies  from  an  order  directing  a  sale  of  certain  real  property  of  the  es- 
Ute.— Matt.of  Martin 691 

A  widow  conveying  away  all  of  her  intereat  in  property  received  on  the  deafli 
of  her  husband  by  succession  is  not  estopped  from  having  a  homestead  set 
aside  out  of  his  property.— Matt,  of  Moore  vs.  Moore 470 

Amendments  to  the  Code  requiring  presentation  of  mortgagelclalms  against  de- 
cedent's estate  was  not  retroactive  in  operation.— Hibemia  S.  and  L.  Soc.  vs. 
Jordan ft88 

Since  the  passage  of  the  amendments,  there  is  no  necessity  for  a  presentation.— 
Id. 

The  guardian  of  an  infant  orphan  child,  heir  at  law  of  deoeaaed,  takes  prece- 
dence in  order  of  right  to  administer  on  the  estate  of  deceased  over  a  brother 
of  such  orphan .-r-Wooten  vs.  Adams 766 

On  a  petition  for  revocation  of  letters  of  administration,  testimony  on  the  part 
of  the  administrator  to  show  he  had  not  committed  waate  ia  unnecessary,  and 
is  properly  rejected.— Id. 

The  Public  Administrator  is  entitied  to  letters  of  administration  upon  an  intes- 
tate estate  in  preference  to  a  nominee  of  a  non-resident  daughter.— Eatate  of 
Kelly 963 

A  United  States  Court  Commissioner  ia  not  authorlaed  to  adminiater  the  oath 
required  by  law  to  be  made  to  a  claim  against  the  estate  of  a  deceaaed 
person.- Winder  vs.  Hendrlck 806 

An  heir  inheriting  a  moiety  is  entitied  to  recover  that  moiety  in  ejectment.— 
Eversdon  vs.Mayhew 933 

A  Judgment  against  an  adminiatrator  as  a  repreaentative  of  a  Joint  maker  of  a 
note  must  be  made  payable  out  of  the  eatate  of  the  deceaaed.— Bostwlck  vs. 
McEvoy 1031 

Promissory  notes  held  aa  escrow  upon  conditions  unfulfilled  are  properly  re- 
jected by  the  administrator  on  the  death  of  a  Joint  maker.— Id. 
ESTOPPEL— Where  the  landlord  puta  his  titie  in  Issue  in  defending  for  and  in  name 
of  his  tenant  he  is  estopped  by  Judgment  against  his  tenant  from  saying  that 
his  titie  was  not  put  in  iague.— -Altschul  vs.  Doyle 3*' 

Altschul  vs.  Polack * »*' 

A  party  who  relies  upon  ^  1  ll!er  adjudication  aa  a  bar  must  ahow  what  such 
former  adjudication  ^^  ^^'^  ^  ve.  Tripp ^^ 


KVlDEIiCl  Df  OTTTL  CABlft— As  ■iriminir  foU  of  t  coftitty  li  not  eobClaiilTe  rri- 

de»e«  of  lt>  coDlcmti.-— ?eopl#  VI.  lanilog. .   ,... «. .-■  .«       l.Si 

UiUAlJr,  whHlier  ■  pcrtoo  Is  ao  exp»t  li  ft  qaeitloii  for  UiQOiTvrt  la  i 

but  tn  ccrrtAlti  <wm»  d*fmduit  i^  ^oytlfd  to  tbt  oplnlcm  of  the  vita 

on  bii  OTD  exp«fi(^(.-«.— Bowd^B  \n ,  Id«|io  Q.  H,  CX». ^  ^ ».  - ^       SSI 

PMt>L  ^Tld^oce  Id  mid  or  npUiutlofi  of  «n  ftutlmitle  act  IctiWSTi  tdulaiiblB. — 

Boud  of  EdiicstloD  TV.  Keeiuji....... ,....,........*,,.«•♦,   .....,..,,,,       ar7U 

Wliere  a  iDAt>  wu  Uitroducfd  In  «Tld<t&c«,  parol  evldenct  U  adBdaible  to  prof^ 

t^t  ce-rtatn  11  dm  th^nmn  vrre  originally  colored.— Id. 
A  bote^  one  fl^rc  of  the  dat#  havliig  been  altered,  but  not  aft^  Its  exficntiaEL, 

iaadiniMiblelDeTJdedn.^BedinrlckTi.  S«dgwlck.......,,.,.. ....,..-  *       G54 

tJpcD  tlie  iMue  of  want  ot  codiI  deration  all  tbe  trannctlotia  cif  the  parties  oe- 

citTrlD«  about  tbe  Hme  of  tba  execntloD  of  the  Di>le,  «Dd  not  too  remote,  ac« 

admlwibl«.— Id. 
Prcx>f  t  debt  du«  to  two  p«f«onfl  aa  parttieTt  do«a  not  aostaiD  an  all«fatlDn  tbvft 

It  la  due  to  tbem  aalDdlrldualji.— MeOord  vs.  fleale  ..,..     ,.>... _-      6fiS 

TbouAb  parol  erldeace  ml  lib  t  be  admltttd  to  nbow  what  matteri  wiiHlif  xttK 

laattKa  w«n  not  inbtiiltted  to  a  Jur^t  T^  **  U  not  vlmlufbiF  to  abov  «1k«t 

mattera  otmxpc  trnt  tuuca  were  Dot  smbmltted.—iCeredttb  va.  Santa  Clarm 

M.  Auo ,.«.... 74S 

In  an  action  for  dlvort^,  erltnlnal  Inttmacj  cannot  be  prMtuned. — OongeT  ▼*, 

OoDger „.,^,.,.... „,.,».. *■.,.**.., *.w *.*.__      BPl 

Sijii-b  proximate  ctrenmataneea  moat  be  provad  aa  to  aatiaf  j  tlie  Oonrt  tb*t  ibe 

erlmltial  act  had!  been  committed. — Id. 
El£crTION— The  luulng  of  an  execution  la  not  an  act  E«qiilrtti«  the  agencj  of  tMim 

*    atto^l*^y  In  the  caa*.— Junea  tb  .  Spear*. « .  i. , . . . ,  ^ , ,,.,..>**,.»**,     0TJ 

The  plalDtlfT  baa  the  rlirht  to  order  the  clerl  to  Inne  the  aune.— Id. 

The  Irre^lar  Imbetlhitloa  of   attornex  will  not  Jovtifj  the   qnaahlng  of    wm 

exicntluD,— Id. 
ETID£K€E  m  CHIMmAL  CASES—Where  one  wlllfDlly  anppreasw  teatiloonj  tli« 

prMaMpHoti  1 1  that  It  would  be  adverae  to  hlm.^Feople  th.  Hnrl^. ^^     106 

But  In  the  abaeace  of  a  purpose  the  preanmptlol)  cto«A  not  arlae. — Id. 
ShoribaDd  noteji  of  atatemantt  of  defeudauta  taken  from'lnterpretefa,  tra  iioA 

competent  toatimony.— People  vw.  Ah  Yute .  * * 4^ 

The  Interpreter  or  a  wltDtia  wbo  nnderatanda  the  lan^oage  ahould  tw  called  to 

prove  them.^^Id. 
Where  In  a  iDnrder  ciae  the  defenae  Introducea  teatlmony  of  Vhartpcrtttr    of 

the  deceaa^d,  the  prQBecutloD  may  iDtroduce  testimony  on  the  aatne  point. — 

People  vs.  Iam«.......,.,....,,,.,*..^^.. ,..,.  .,^. *„....*,.*.. ,. *,....      683 

Where  the  defeniie  tntecMlnced  evidence  of  threata  of  deceaaed.  It  la  not  error  to 

exclude  tfyldence  of  what  deceaaed  aald  not  concerDiog  the  defendant  Uior 

tending  to  show  malice,— People  vi.  Trsvia ...,..*.........»».,„*,...    8W 

If  threata  made  by  deceased  ara  Introduced  ta  evidence,  the  ^proteOUtloQ  mar 

rebut  thr  evidence  of  them.— People  vs.  Carlton »....»...* 917 

But  the  proaecutlon  cannot  In  the  first  Instance  Introdnce  declaratton  of  p«ace^ 

able  IntentloD*— Id. 
Wbere  the  declaratloaa  of  the  deceaaed  were  DOt  part  of  the  res  geatx*  ihtf  are 

not  admlastble  In  evidence. — People  tb.  Carlton .....  ^ ..,..,,« ^ ,»..  ^ ,.,.,«...  ^    IT 
Where  evidence  la  iDoompetent  In  anj  aspect  of  the  case  It  ma;  be  roled  ont«— 

Peojjle  va.  Ah  Fook , ,... 1001 

EXPERT— Whether  a  peraon  la  an  expert  la  usually  to  be  definitely  dstenulned  by  thif 

OoQTt,— Sowden  VI.  Idaho  Q.  M.  Co. SSI  ' 

FIOTITIOtJS  NAME— A  party  may  h«  served  with  proceaa  under  a  flctltJons  Duce.- 

Brock  vs.  MartlaoTicb........,.,., IW 

mn) ma Br--The  defeodant  la  entitled  to  a  dlsttnet  finding  on  evary  material  iMUf.- 

Harlan  vs.  Ely.... ...,.,,.. h 

The  Ondiugs  must  anpport  the  J  ndgment.— -Downing  vs ,  Oraves , , .....-■  ^^ 


f 


Freyachlag 469 

Downing  vs.  Oraves 153 

A  Judgment  based  npon  findings  which  do  not  determine  all  the  material  iisuea 
is  a  *'  decision  against  law,"  for  which  a  new  trial  may  be  had.— Knight  vs. 
Boohe .' sae 

A  finding  of  fact  should  be  of  an  ultimate  fact;  a  finding  of  mere  evidence  to 
prove  a  fact  is  not  sufficient.— Briddel  vs.  Brizsolara 667 

The  findings  need  not  cover  immaterial  issues .  — Wootens  vs.  Adams 755 

FIXTUBES— Chattels  may  be  annexed  to  the  realty,  and  still  retain  the  character  of 
personal  property,  and  the  intention  with  which  they  are  annexed  is  a  cir- 
cumstance to  prove  it.— Henry  vs.  Dickerhoff 956 

So,  as  to  a  boiler  attached  to  a  mill.— Id. 
FOBCIBLE  ENTRY  AND  DETAINER— A  Judgment  for  treble  the  damages  sssessed, 
where  the  damage  was  done  only  to  "  credit  and  circumstance  and  great 

bodily  and  mental  pain,"  is  erroneous.— Anderson  vs.  Taylor 487 

FORECLOSURE— Plaintifr  not  liable  himself  to  pay  for  counsel  fees,  is  not  entitled  to 

recover  such  fees.— Woodland  vs.  Treadwell 97 

As,  where  he  is  his  own  attorney.— Id. 

Where  the  property  of  tenants  in  common  were  sold,  the  law  affords  no  means 
by  which  less  than  the  whole  could  be  redeemed.— Eldridge  vs.  Wright 124 

A  husband,  purchasing  his  wife's  property  at  a  foreclosure  sale  which  was  mort- 
gaged to  secure  payment  of  his  own  debt,  takes  and  holds  such  property  in 
trust  for  the  plaintiiT.- Hassey  vs.  Wllke 147 

A  decree  in  foreclosure  which  merely  refers  for  descriptions  of  the  land  to  be 
sold  to  deeds  of  record  or  other  documents,  is  fatally  defective.— Crosby  vs.* 
Dowd 674 

A  mortgage  on  land,  subsequently  set  aside  as  a  homestead  on  the  death  of  the 
husband,  may  be  foreclosed  without  presentation  of  the  claim  to  the  repre- 
resentative  of  the  deceased.— Camp  Vs.  Orider^ 694 

Where  a  decree  was  unwarranted,  eVthef  by  the  compliant  or  findings,  it  is  er- 
roneous.— Carmhichael  vs.  McGillivray 786 

wiiere  a  grantee  of  land  executed  a  note  and  mortgage  on  the  f  and  to  secure 
unpaid  installments,  and  in  an  action  of  foreclosure  he  set  up  that  title  to 
some  of  the  land  was  still  in  the  United  States,  the  defense  was  invalid, 
as  he  could  only  look  to  the  covenants  of  his  deed  without  reference  to  prior 
agreements.- Bryant  vs.  Swain 867 

Where  a  mortgage  provided  for  counsel  fees  wa«  given  by  one  party  to  secure 
notes  made  by  himself  and  another,  and  the  latter  died,  the  decree  must  pro- 
vide for  payment  out  of  the  estate  of  the  deceased  maker.— Bostwick  vs. 
McEvoy 1031 

Where  a  mortgage  was  given  to  secure  several  notes,  one  of  which  matured 
after  commencement  of  the  action,  but  before  trial  and  Judgment,  the  Court 
had  Jurisdiction  to  decree  a  foreclosure  as  to  all  of  them.— Id. 

Where  on  foreclosure  of  mortgage  given  to  secure  Joint  notes,  there  was  noth- 
ing to  show  that  one  of  the  makers  signed  as  a  mere  surety,  objection  cannot 
be  raised  in  the  appellate  Court  for  the  first  time.— Id. 
FOREIGN  JUDGMENT— It  will  be  presumed  in  favor  of  a' Judgment  of  a  Court  of 
general  Jurisdiction  of  a  sister  State,  that  matters  which  were  not  admiasible 
under  the  pleadings  were  not  allowed  to  be  introduced  in  evidence.— Meridth 

vs.  Santa  Clara  M.  Asso 7i6 

FORGERY— The  signing  of  any  name  other  than  the  maker,  upon  a  bill  of  exchange, 

is  a  forgery  of  the  endorsement.— People  vs.  Ferris 610 

An  immaterial  variance  between  the  forged  instrument  and  the  indictment,  as 
misspelled  words,  "shiped"  and  "sande"  for  shipped  and  sand,  is  immaterial. 
—People  vs.  Cummings 938 

The  letters  of  the  prosecuting  witness  written  imder  instructions  of  the  de- 
fendant, are  properly  tdm^^ioie  in  evidence.— People  vs.  Cummings 938 


FBAUD— The  party  relying  upon  fraud  must  alBrmatlTely  establisb  it.— Nattian 
Doane 

A  tranaf er  of  property  made  in  fraud  of  creditora,  while  void  as  to  tlMn 
good  between  the  partiea.—Backiuan  m.  Buckman 

Whofwlahea  to  cheat  cannot  complain  if  he  la  himself  cheated.— Id. 

A  mere  preponderance  of  evidence  of  testimony  is  snffldent  to  prove  franc 
Ballard  vs.  His  Creditors 

GENERAL  LAW— A  law  which  bears  equally  upon  all  to  whom  it  ii  a 
uiicable  is  not  for  that  reason  alone  a  *' general"  law.  —Ex  pac 
West  ervel  t 

GIANT  POWDER  PATENTS— A  re-issue  of  a  patent  sabeUtuting  ''« 
plosive  or  inexplosive  "  for  the  term  '*  explosive  "  is  not  a  oorrecfcit 
of  the  specification,  but  enlarKes  the  scope  of  the  invention  and  is  i 
valid.— Giant  Powder  Ck).  vs.  CaL  Vigorit  Powder  Ca 

GRAND  JURORS — Grand  jurors  are  not  liable  for  damages  in  civil  actioi 
for  acts  done  bv  them  as  such  grand  jurors. — Tnrpen  vs.  Booth. . . 

GUARDIAN  AND  WARD— A  mother,  as  the  natural  guardian  of  h 
child  cannot  bind  his  estate  for  compensation  to  one  standing  in  ''lo 

parentis,"  for  the  support  of  such  onild. — Gerdes  vs.  Weiaer. 

A  complaint  by  an  infant  who  sues  by  his  guardian  should  show  & 
appointment  of  the  guardian,  otherwise  it  is  demurrable  for  want 

capacity  to  sue. — Crawford  vs.  Neal 

The  guardian  of  an  infant  orphan  child  takes  precedence  on  order 
right  to  administer  on  the  estate  of  his  deceased  father,  over  tJ 
brother  of  such  child,  or  any  one  who  obtained  grant  of  letters  I 
virtue  of  a  secondary  right. — Wooten  vs.  Adams. 

HOMESTEAD— The  wife  may  file  a  valid  homestead  claim  not  exoeedii 
the  limit  allowed  upon  the  undivided  interest  owned  l^  herself  «i 
husband  in  property  held  by  herself  and  husband  in  common  with 
third  party.— Hihn  vs.  Shelby. . .  /. 

The  widow  is  entitled  to  have  a  homestead  set  aside  to  her  out  of  d 
ceased  husband's  property. — MatL  of  Moore  vs.  Moore 

Undtr  the  Act  which  prohibits  the  homestead  right  to  unmanM 
persons,  where  the  care  (and  maintenance  referred  to  in  the  A 
ceases,  the  homestead  right  ceases. — Santa  Crux  Bank  vs.  Cooper. . 
UOlfESTEAD  UNDER  UNITED  STATES  LAW— Lands  not  agrica 
turai  and  unfit  lor  cultivation  cannot  be  entered  as  homestead. — ^Mat 
of  Lamont 

Cultivation  is  as  essential  a  condition  in  the  Homestead  Acts  as  rei 
denoe. — Id. 

And  an  agreement  to  cultivate  is  not  a  compliance  with  the  law. — ^Id 

HOMICIDE— The  question  of  criminal  relations  between  defendant  and  tl 

wife  of  deceased  cannot  affec'i  the  guilt  or  innocence  of  the  aociued.- 

People  vs.  lams •. 

If  one  person  urges,  encourages,  or  aids  another  to  kill  a  third  peiaoi 
the  presumption  is  he  intended  to  kilL — People  vs.  Jaramillo 

To  constitute  felonious  homicidd  there  need  be  no  appreciable  spaoe  < 
time  between  the  intent  and  the  act.- Id. 

The  difiference  between  murder  and  manslaughter  is  in  the  presence  c 
absence  of  malice  and  deliberation.  —People  vs.  Crowey. 

One  who  pleads  necessity  in  justification  of  a  homicide  must  shoi 

himself  without  fault — People  vs.  Travis. 

HUSBAND  AND  WIFE— Where  a  mortgage  is  giren  by  a  wife  cm  he 
separate  properly,  to  secure  her  husband's  debt,  she  becomes  as  1 
him  »  surety  only.- Hassey  vs.  Wilke 

The  husband,  purchasing  the  property  at  foreclosure  sale,  takes  an 
holds  it  in  trust  for  the  plaintiff.— Id. 

And  a  party  purchasing  from  him  is  bound  to  take  notice  ef  the  trosi 

IDEM  SONANS— A  variance  arising  from  minpelled  words,  as  '*  shiped 
and  "saide"  for  "shipped "and  "said," is  immateriaL— People  vi 
Cummings. 


PeoDle  VI.  St.  Clair. 322 

IKDIGTMENT— Where  the  name  of  a  witness  endorsed  on  an  indictment 
was  slightly  variant  from  his  real  name,  the  misnomer  is  not  suffi- 
cient  to  sustain  a  motion  for  a  new  trial.— People  vs.  Crowev 399 

The  maxim  of  idem  sonans  does  not  apply  to  an  indictment  charging 
"larcey"  instead  of  "larceny."— People  vs.  St  Clair ^. .    322 

That  defendant  (givinfc  date  and  place)  "  did  unlawf  ally  and  felom'oualy 
steal  and  carry  away  one  horse  of  tne  personal  goods  and  chattels  of 

(naming  owner)  is  sufficient— People  vs.  Salazar 569 

INTORMATION— The  Penal  Code  authorizes  a  proceeding  by  information 
when  a  defendant  has  been  examined  and  committed. — Kalloch  vs. 
Superior  Court 526 

And  a  waiver  of  the  preliminary  examination  is  not  authorized.— Id. 

Such  proceedings  are  not  opposed  to  the  Constitution  of  the  United 
StatjBs.— Id. 

And  after  conviction  a  motion  in  arrest  of  judgment  will  be  denied. — 
People  vs.  Williams 819 

The  pendency  of  one  information  is  no  bar  to  the  presentation  of 
another.— Kalloch  vs.  Superior  Court 526 

But  where  two  distinct  offenses  are  charged  in  one  information,  a  de- 
murrer lies. — People  vs.  Quvise i 162 

Where  an  offense  was  made  a  felony,  while  the  laws  required  all  felon- 
ies to  be  prosecuted  by  indictment,  an  amendment  reducing  the 
offense  to  a  misdemeanor,  a  prosecution  under  it  for  a  felon^  com- 
mitted before  the  repeal  must  be  by  indictment  and  not  by  informa- 
tion.—People  vs.  Tisdale 727 

A  variance  in  the  description  of  the  money  stolen,  in  the  information 

and  proof,  is  not  material.— People  vs.  Nelson 468 

INJUNCTION— Does  not  lie  to  restrain  acts  under  discretionary  orders  of 

muDicipalities.— Meetz  vs.  Alameda  Co 290 

Any  taxpayer  mav  commence  a  proceeding  to  enjoin  unwarrantable 
addition  to  the  burdens  of  taxation. — Schumacher  vs.  Toberman. . .     997 
INSOLVENCY— State  insolvent  acts  were  not  repealed  but  merely  sus- 
pended bv  the  Bankrupt  law,  and  the  repeal  of  the  Bankrupt  law 
^'revived*'  the  Insolvent  Acts.— Boedfield  vs.  Read 26 

Lewis  vs.  County  Court 326 

Debts  founded  on  contract  made  while  the  Insolvent  Acts  were  sus- 
pended, may  be  discharged  under  the  Insolvent  Acts  on  repeal  of 
the  Bankrupt  law.— Id. 

The  Act  of  March  31, 1876,  do^  not  apply  to  partnerships.  Provision, 
however,  has  been  made  by  the  LiBgislature  of  188(X— Matter  of 
Baker 99 

The  Court  can  acquire  jurisdiction  over  insolvency  proceedings  only 
after  notice  published  for  four  successive  weekk — Hernandez  vs. 
Kis  Creditors 458 

.  The  record  must  show  compliance  with  this  requirement. — Id. 

A  transfer  of  property  in  fraud  of  creditors  is  void  as  to  them. — Buck- 
man  vs.  Buckman 604 

Where  partners  severally  file  petitions  in  insolvency,  individual  dis- 
charges cannot  be  made  operative  as  to  firm  debts.— Olenn  vs.  Arnold.     807 

The  release  embraces  all  the  debts  and  liabilities  of  the  {Mtitioning  in- 
solvent, but  not  the  liabilities  of  the  firm.— Id. 

The  individual  discharge  is  no  defense  to  an  action  against  them  as  oe- 
partners.— Freeman  vs.  Campbell 934 

In  an  issue  of  fraud  in  insolvency  proceedings  a  mere  preponderance  of 
testimony  is  sufficient  for  a  finding  of  fraud. — Id. 

Bullard  vs.  His  Creditors 1015 

INSOLVENT  PARTNERSHIP— The  Act  of  March  31.  1876,  does  not  ap- 
ply to  partnerships;  provision,  however,  has  been  made  by  the  Legis- 
lature of  1880  for  insolvent  debtors. — Matter  of  Baker 99 

INSTRUCTIONS— Must  be  supported  by  the  evidence.— People  vs.  AhOon.    566 

Irrelevant  instructions  may  be  refused. — People  vs.  Cummingn. 938 

And  if  the  iury  take  such  with  them  on  retiring,  it  is  error  without  pre- 

Wiudice. — Id. 
here  instructions- are  confused  and  uncertain  and  fail  to  lay  down  the 
law,  they  are  in  j  uriou^  to  the  rights  of  the  party.  —People  vs.  Hurley.    166 


failure  of  plaintiff's  attorney  to  attend,  the  plaintiff  is  not  entitled  to 
relief.— Smith  vs.  Tunstead. 809 

Where  the  verdict  is  against  the  evidence  the  JHdgment  will  be  set 
aside. — People  vs.  Williams 819 

Although  the  lien  of  an  attachment  is  merged  in  the  judgment,  the 
latter  does  not  operate  so  as  to  obliterate  the  attachment  lien,  which 
still  exists,  so  as  to  give  priority  in  the  lien  of  the  judgment.— Por- 
ter vs  Pico 17 

In  partition,  there  may  be  a  judgment  that  one  of  the  parties  is  the  sole 

owner.— Li vermore  vs.  Webb 914 

JUDICIAL  OFFICEB— A  Justice  of  the  Peace  is  a  judicial  officer,  and 
must  be  elected  at  the  time  and  in  the  manner  thiftt  State  officers  are 

elected. — McGrew  vs.  Mayor  of  San  Jose 279 

JXJBISDICTION — The  judicial  department  of  the  Government  has  no  juris- 
diction of  a  contest  between  opposing  applicants  for  State  lands, 
unless  referred  by  the  proper  official.— Danielwitz  vs.  Temple 44 

Jurisdiction  is  not  ipso  facto  affected  by  bankruptcy  proceedings.— 
Goodhue  vs.  King • .^ .*.      64 

In  insolvency  proceedings  jurisdiction  can  only  be  acquired  after 
notice  published  in  %  newspaper  at  least  once  in  four  successive 
weeks. — Hernandez  vs.  His  Creditors 458 

The  record  must  show  comDlianoe  with  this  requirement — Id. 

Where  partners  severally  file  petitions  in  insolvency  the  Insolvent  Court 
does  not  thereby  acquire  jurisdiction  over  the  partnership  estate. — Id. 

Where  an  action  involving  the  legality  of  a  license  tax  or  impost,  is  re- 
removed  to  the  District  Court,  it  should  be  tried  upon  the  pleadings 
in  the  Justices'  Court. — Santa  Cruz  vs.  Santa  Cruz  K.  R.  Co 473 

The  City  Court  of  Los  Angeles  City  has  jurisdiction  of  violation  of 
a  city  ordinance  imposing  lioenses. — ^Ex  parte  Ah  Toy 618 

In  an  action  on  a  judgment  of  a  Court  of  ^neral  jurisdiction  of  a  sister 
State,  the  presumption  is  that  matters  madmissible  in  evidence  were 
not  admitted.— Meredith  vs.  Santa  Clara  M.  Asso 746 

Under  the  Constitution  and  statute  of  1880,  the  Superior  Court  of  San 
Francisco  has  jurisdiction  on  appeal  from  the  Justices*  Court  to  the 
Municipal  Court  of  Appeals  from  which  the  case  was  transferred, 
although  the  appeal  papers  were  never  filed  in  the  County  Court. — 
Shay  vs.  Superior  Court 962 

Where,  in  a  foreclosure  suit  on  a  mortgage  given  to  secure  several  notes, 
one  of  which  matured  after  the  commencement  of  the  stdt  but  before 
trial  and  judgment,  the  Court  had  jurisdiction  to  decree  a  foreclos- 

ure  to  satisfy  all  the  notes.— Boetwick  vs.  McEvoy 1031 

JUBOES  AND  JURY-  -There  is  no  distinction  in  the  relation   between 

grand  and  trial  jurors.— People  vs.  Crowley 399 

The  names  of  all  selected  must  be  put  in  the  same  box.— Id. 

The  omission  of  the  clerk  to  insert  in  his  certificate  the  date  of  the 
order  for  drawing  is  not  fatal,— People  vs.  lams 882 

Defendant  cannot  insist  on  having  twelve  jurors  in  the  box  before  he 
exercises  his  right  to  challenge. — Id. 

But  when  twelve  are  drawn  he  must  exercise  his  right. — Id. 

A  Chinese  defendant  has  a  right  to  ask  whether  Uie  juror  would  be- 
lieve Chinese  testimony  as  readOy  as  that  of  a  white  man. — People 
vs.  Han  Tin 866 

People  vs.  Car  Soy 880 

If  instructions  refused  are  favorable  to  the  defendant,  that  the  jury 
takes  them  on  retiring  cannot  prejudice  him.— People  vs.  Cummings    938 
JUSTICE  OF  THE  PEACE -A  Justice  of  the  Peace  is  a  judicial  officer. 

McGrew  vs.  Mayor,  etc.,  of  San  Joee 279 

Where  in  an  action  for  rent  under  a  lease  defendant  pleaded  title  in  a 
third  party,  it  was  held  that  this  did  not  oust  jurisdiction  of  the 
Justice's  Court,  but  that  the  issue  tendered  was  ImmateriaL- Ghir- 

ardelli  vs.  Green 682 

JUSTIFIABLE  HOMICIDE— Mere  threats  are  not  sufficieht  to  justify 

taking  life.— People  vs.  lams ^^ 

A  man  is  justified  in  defending  himBoU  from  a  Budden  and  unexpected 
assault— People  vs.  T*««ia         ^^ 


But  he  is  not  therefore  ?/ *Ji  'a  \n  taking  Mie.— ' 
He  must  be  wholly  ^^Ustofie^^^ 


to  Bafeiafy  plaintiff's  mortgage,  no  lien  arises  in  plaintiff's  favor  opon 
such  deposit — Sigoomey  vs.  Zellerback 186 

MALICIOUS  PBOSECUTION— Where  A,  finding  B's  catUe  in  his  garden 
drove  them  into  his  corral  and  notified  B  to  come,  pay  damages,  and 
take  them  away,  and  B  instead  of  doing  so,  had  A  arrested  for  grand 
larceny,  are  circnmstancee  sufficient  to  show  actual  malice  and  want 
of  probable  cause  for  the  arrest. — Wild  vs.  Odell 870 

The  excuse  of  acting  under  advice  of  counsel  will  not  avail  where  the 
facts  were  not  stated  to  oounsel. — Id. 
MALICIOUS  PROCUREMENT   OF  INJUNCTION— The  Statute   of 
Limitations  b^ns  to  run  at  the  time  the  injunction  is  dissolved. — 

Anderson  vs.  Coleman 498 

MANAGING  AGENT— The  general  managing  agent  of  a  corporation  has 
power  under  his  general  authority  to  hind  tbe  corporation  within  tko 
power  assumed  by  him. — McKiernan  vs.  Lenzen 4S6 

The  master  is  answerable  to  all  the  under  servants  for  the  negligence 

of  his  managing  agent— Beeeon  vs.  Green  Mt  G.  M.  Co. 261 

MARKET  VALUE— See  Miniko  Stock. 

MANDAMUS — The  petition  must  allege  compliance  with  the  provisions  of 

the  Act  set  up  therein. — Purdy  vs.  Sinton 169 

Mandamus  will  not  issue  to  compel  the  Mayor  and  Common  Council 
of  a  city  to  sell  the  ground  of  the  plaza  fronting  on  either  side  of  a 
street  when  it  was  within  their  discretion  to  sell  or  not— Coopers  vs. 
Mayor  etc.  of  San  Joae 286 

The  writ  is  net  intended  to  control  discretion,  but  simply  to  command 
performance  of  a  duty — Clunie  vs.  Sullivan. 662 

Before  making  an  application  for  the  writ  an  express  demand  or  re- 
quest to  perform  the  act  must  first  be  made.— Price  vs.  Riverside  L. 
4  L  Co 582 

The  preliminary  demand  must  be  definite  and  specific. — Id. 

Mandamus  lies  against  an  irrigating  corporation  to  enforce  the  rights 
of  the  petitioner. — Id. 

The  Supreme  Court  of  the  District  of  Columbia  is  authorized  to  issue 
the  writ  as  an  original  writ  where,  under  the  common  law,  the  party 
Is  entitled  to  it— U.  S.  vs.  Schurz. 828 

Mandamus  lies  to  enforce  the  ministerial  duty  of  delivering  a  i>atent 
to  land. — Id. 
MASTER  AND  SERVANT— An  employee  assumes  all  those  risks  which 
exist  during  the  course  of  his  employment,  of  which  he  had  or  was 
bound  to  have  knowledge. — Sowden  vs.  Idaho  Q,  M.  Co 281 

The  master,  whether  a  corporation  or  an  individual,  is  bound  to  fur- 
nish his  employees  safe  materials  and  structures. — Beeson  vs.  Green 
Mt  G.  M.Co 261 

This  includes  the  obligation  to  keep  in  repair. — Id. 

The  employee  assumes  the  ordinary  perils  of  the  business  and  special 
injuries,  when  he  knew,  or  where  it  was  his  duty  to  know,  of  con- 
ditions causing  them. — Id. 

An  employee  in  entire  charge  is  not  a  fellow-servant  with  those  em- 
ployed under  him,  and  the  master  is  answerable  for  negligence  of  the 
managing  agent  to  all  the  under  servants.- Id. 
MAXIMS— No  man  should  take  advantage  of  his  own  wrong.— Elliott  vs. 

Wohlfrom , 81 

He  who  attempts  to  cheat  others  has  no  right  to  complain  if  he  gets 

cheated  himself.— Buckman  vs.  Buckman 604 

MECHANIC'S  LIEN— A  mechanic's  lien  must  be  filed  within  thirty  days 
from  the  completion  of  the  contract— Sparks  vs.  Butte  Co.  G. 
M.  Co ; • .  •    219 

The  lien  of  an  original  coiitrac^^  ^*  subsequent  to  all  other  liens.— Id. 

The  material  man  is  ni\f  **i  otijdnal  contractor.— Id. 

The  materials  fumi,K?J  *  «.t  be  lunuahed  »*to  be  used"  In  the  struc 
ture.  and  it  must  W^^  ^^yiABed.— Holmes  vs.  Richett 730 

In  an  action  by  a  m  J?  im  ***^n  the  original  contractor  is  a  proper  par- 
ty defendant,  audi  ^W  al  ^!l  ^nft  detenmne  the  characUr  of  his  an- 
swer.-Id.  ^  ^^  £jO^ 
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The  lien  cannot  be  enforced  so  as  to  deprire  of  his  right  the  person  hav- 
ing  the  general  property  io  the  chattels^! thont  making  him  a  party 
to  the  foreclosure  suit.— March  ts.  McKoy 481 

B(fERGER — Although  the  lien  of  attachment  is  merged  in  the  judgment,  the 
latter  does  not  operate  so  as  to  release  or  obliterate  it. — Porter  ▼■. 
Pico 17 

BiEXICAN  GRANTS— Title  of  purchasers  of.— Bascom  vs.  Davis 586 

None  of  the  lands  within  the  exterior  boundaries  are  open  to  settlement 
under  the  pre-emption  laws,  and  no  occupation  by  a  settler  previooa 
to  survey  originates  any  right  which  the  Grovemment  is  bound  to 

respect. — Hosmer  vs.  Duggan 615 

Where  a  settler,  evicted  from  a  grant  settled  on  adjoining  land,  include 
ing  a  portion  of  the  land  from  which  he  was  evicted*  the  clidm  and 
settlement  confers  no  rights  to  lands  inside  those  limits.— Id. 

MINERAL  LANDS — Citizens  holding  title  under  the  mining  rules,  regu- 
lations, and  customs,  and  who  have  located,  held,  and  worked  tlMir 
mining  claims,  may  hold  as  against  a  State  patent— Wedekind  vs. 

Craig 100 

Such  settlement  prevents  title  from  passing  to  the  State.— Id. 

MINING  COMPANY,  who  entitled  to  be  trustees  of.— People  vs.  Robin- 
son      82S 

Special  legislation  as  to,  unconstitutionaL— Id.  ^ 

MINING  STOCKS— The  price  put  on  mining  stocks  by  the  trustees  is  arbi- 
trary, and  does  not  constitute  their  market  value. — Fitz  vs.  Bynnm.     168 
Transactions  made  to  give  an  apparent  value,  do  not  give  the  market 
value. — Id. 

MISTRIAL — Where,  in  an  action  for  specific  performance,  the  Bistrict 
Court  made  a  "  decree,"  and  referxi»d  the  cause  to  a  commission  to 
report  on  the  remaining  issues,  and  then  went  out  of  existence,  it 
was  a  mistrial,  and  the  interlocutory  decree  and  subsequent  pro- 
ceedings must  be  set  aside. — Thpmpeon  vs.  White. 1038 

MONTGOMERY  AVENUE  ACT— Special  privileges  granted  to  certain 
street  railroads  are  unconstitutional  ana  ▼oid.  as  attempting  to  pre- 
vent the  uniform  operation  of  the  law. — Omnibus  R.  R.  Co.  vi. 
Bill  Iwiti Tffi 

IIOETG  A(]E  It  i<  essenti&l  that  there  be  a  dt^bt  to  be  necured,  and  where 
&  debt  aiibfekta  between  the  partiea  the  conveyance  is  a  mortgagee— 

Montgottjery  vs.  Wpect  , , , . . , .  _ 8 

Whtir«  a  railroad  company  execatdfl  a  mortj^iMre  or  tleed  of  tta/ii  to  se- 
cure the  payment  of  i&s  bondB,  with  power  of  entry  on  pretnbes  in 
case  of  default  in  p&ynient,  the  Soperior  Court  may  appoint  a 

receiver,— Sae.  &  P.  K.  R.  Co.  vs,  Superior  Court.. 815 

A  eiubAequeutly  aeqnired  title  of  the  murtg»gor  inures  to  the  benefit  of 

the  niortiyagf  e.'  -Camp  ve.  Girder 694 

A  prior  luirerarded  mortgage  for  vulvve  ia  superior  to  a  eubsequent 
recorded  mort^njife  not  for  value.— Withers  vs.  Little. , 9M 

MURDER- A  person  charged  with  murder,  couimitted  in  an  attempt  to 
prodace  an  abortion^  is  entitled  to  be  admitted  to  baiL— E£  parte 
Wol  ff 735 

NEGLIGENCE— An  employee  asHuine*  all  the  risks  during  his  employnieot 
of  which  he  had  or  wns)  btmnd  to  bave  knowledijet  by  contiouanoe 
in  the  en3V'h>ynient.     Sriwden  va,  Idaho  Q.  M.  Go 231 

An  enjployee  in  isntire  charge  of  the  bueiiiei^i^  with  power  to  chooee 
hift  smMnnU,  w  not  a  kellow  sertakt  with  them,  and  the  master 
is  answerable  to  all  under-serrante  for  the  negligence  of  his  mao«^> 
ing  axfiistanta.  —Id, 

The  fact  vi  ne pltgence  ie  Kf^nerally  an  inference  from  facts  and  dream- 
atances,  and  ih  for  the  jury  to  deteraiiDe* -Jamison  vf.  SaaJoee  & 
S.  C.  K.  K  Co 371 

Where  a  railroad  ci  km pany  nejiflected  to  fnmieh  lig  ht»  at  night,  on  a 
nfirrow  board  ftiotwjvy  without  railing  over  their  track  itcroea  a 
crtfek,  the  fact  that  the  plaintiff  crossed  in  nafety  in  tbe  day  tiine 
docH  not  «how  contribntory  ntgrHgence  on  her  part,  by  f almig  in 
io  tht*  ni^rht  time.— Id. 

Conuimii  c-arrieri?  kf  paftsenj^ers  are  bound  to  da  all  that  huniaii  care, 


In  case  of  injuries  to  children  by  negligence,  two  rights  of  action  exist 
for  the  same  cause,  one  by  the  parent  for  loss  sustained  by  him,  and 
the  other  on  behalf  of  the  guardian  for  loss  sustained  by  the  infant 
Durkee  vs.  C.  P.  R  R  Co 512 

In  the  action  by  the  parent  the  measure  of  damages  is  what  would 
compensate  him  for  the  loes  of  service  or  expenses  incurred. — Id. 
*         Damages  are  allowed  a  seaman  for  neglect  to  send  him  to  the  ma  ine 
hospital  for  cure  at  the  expense  of  the  ship,  for  twelve  days  after  her 
arrival.— Peterson  vs.  Chandos 621 

Where  by  the  neglect  of  plaintiff's  attorney  judgment  was  rendered  for 
the  defendant,  the  Court  will  not  grant  relief. — Smith  vs.  Tunstead.    809 

Negligence  is  not  simply  in  ori^ating  that  which  may  be  the  cause  of 
miichief  or  injury,  but  also  in  failing  to  control  the  cause  so  as  to 
prevent  the  injury. — Chidester  vs.  ConsoL  People's  Ditch  Co 890 

As  in  suffering  accumulation  of  sand  in  an  irrigating  ditch,  by  which 
an  overflow  ensued  causing  damage.— Id. 

The  responsibility  of  a  common  carrier  after  goods  reach  their  destina- 
tion, and  are  stored  to  await  consignees'  order,  is  that  of  a  mere  ware- 
houseman.-Hirschtield  vs.  C.  P.  R  R  Ca 896 

So  a  railroad  company  after  the  goods  are  stored  is  not  responsible  for 
their  los8*by  fire.— Id. 

The  burden  of  proof  of  negligence  is  on  the  part  of  the  plaintiff. — 
Allen  vs.  Talbot 980 

And  he  cannot  recover,  where  by  reason  of  his  own  acts  he  suffered 
the  injury. — Id. 

But  if  an  article  is  by  its  nature  imminently  dangerous,  and  the 
injury  the  natural  and  probable  consequence  of  its  manufacturer's 
neglect  to  use  due  skill  and  care,  they  are  liable.— Id. 

Where  a  child,  in  attempting  to  cross  a  railroad  track,  became  dizzy 
and  fell,  the  railroad  company  wA  liable  for  injury  to  the  child.— 
Meeks  vs.  S.  P.  R  R  Co 1001 

An  action  lies  against  the  agent  of  a  swamp  land  dbtrict  for  injury 
done  by  him,  if  acting  under  orders  which  the  district  had  no  au- 

thority  to  make.— Brownell  vs.  Fisher. 905 

NEW  TRIAL — A  new  trial  will  be  granted  when  one  of  severid  defendants 

had  no  day  in  Court.— Rousseau  vs.  Hall 24 

Court  will  not  reverse  order  denying  a  motion  for  a  new  trial  where 
the  testimony  i^  conflicting. —Jones  vs.  Bryan 80 

Smith  vs.  Selsby Ill 

A  motion  for  a  new  trial  should  be  granted  when  the  findings  are  not 
upon  the  issue  or  from  which  the  ultimate  fact  is  not  deducible. — 
Downing  vs.  Graves 158 

The  motion  is  addressed  to  the  sound  legal  discretion  of  the  Court. — 
Pierce  vs.  Schaden. 169 

Brouner  vs.  Wetzlar 280 

A  motion  for  new  trial  must  designate  whether  it  is  made  upon  affi- 
davits, the  minutes  of  the  Court,  a  bill  of  exceptions,  or  a  statement 
of  the  case.— Fabian  vs.  Callahan 484 

Where  no  written  notice  of  the  judgment  had  been  given  as  provided 
by  the  Statute,  a  motion  for  new  trial  not  made  for  several  years  after 
judgment,  it  was  then  too  late  and  should  have  been  denied  for 
laches.— Hodgdon  vs.  Griffin 878 

Where  it  was  afleged  by  affidavit  that  the  signature  to  a  will  in  a  con- 
tested case  was  a  damsy  forgery  which  could  be  shown  by  compari- 
son and  by  experts,  but  no  efforts  had  been  made  to  obtain  testimony 
of  experts,  the  circumstances  did  not  justify  a  new  trial. — Estate  of 
Cartery 850 

Surprise  arising  from  testimony  of  a  disappointed  witness,  but  the 
truth  of  whose  statement  w  ^^^  denied  or  questioned  is  not  such 
surprise  as  will  juatif *^1  new  trial .  —Estate  of  Cartery 850 

An  erroneous  condi,  .  ^  t  law  may  be  reached  by  motion  for  new 
triaL-Simmona^lOD  Von       .   9^7 

A  judgment  based  I^'  Hft^"^^  which  do  not  determine  all  the  material 
issues  is  a  deciai^^^  fi^Al^^^^  and  a  re-examination  of  the  facts  be- 
comes  neoessar^;^^  ^"^^pBt  ^*^^  ^ 


<^^^' 


An  order  for  new  trial  will  not  be  reversed  nnless  then  hm  been  & 

manif  ett  abuse  of  diBcretiDi]:. — Pierce  va.  ScbadeQ .»..»..,, _    160 

Browner  ttb.  Wetdar* . . ...., ,.,.,,..,.,   ...     380 

An  order  gi-AJQ^in^  a  Dew  trid  for  errors  of  l&w  will  be  nverfiwi  whefo 
erMffl  are  not  Bbown.— Hinfele  vi,  a  F,  &  N.  P.  R.  E-  Co 4S8 

A  new  tri&l  should  not  be  granted  againat  one  not  a  partj  to  Um  mo- 
Uop.— Wittenbrock  vb.  Bellmer., ,..,,.,.........,,.,....,».     $72 

An  order  granting  a  new  triitl  vaoAi^ts  tbe  jad^metit,  which  iii>  longer 
eSLiBt*  for  the  purpose  of  appeal.  — Br ostier  va,  Wetzlar 289 

A  motioii  for  a  new  trial  before  the  filiag  of  the  report  of  the  refsr^e 

iheretn  ib  prematare.  — ^Hinds  vs.  Ga^e ............,.,.,..,, 908 

NEW  TRIAL  IN  CRIMINAL  CASES— Immaterial  teBtimonj  which  does 
not  prejudice  the  defendant,  la  notibgrinnii  of  error. ^People  ¥& 
Anthiioy , ,,,,.,...,...„....    266 

Nor  where  there  in  a  al^bt  Tariance  In  the  name  of  a  witneaa  endofied 
on  tbe  iniUctmeQt.— People  ts.  Crowey .................    399 

On  mtjtion  for  ntw  trial  on  the  gnmiid  of  newly  dbcovered  evidence* 
dUiaence  miitit  be  made  appflrerit. — People  va.  Cummings 93S 

It  JEL  not  necessary  to  prepare  a  bill  of  exoeptiona  or  titatement  before- 
hand—People V9.  Hewell ,,.„.....     44B 

It  may  be  aettlf^d  frfter  motion  in  beard  aad  settled. —^Id 

Aq  appeal  doea  not  !ie  from  an  order  granting  a  new  trial  in  &  ciinnnal 
cmie. — people  vs.  Ah  Choy .  < ....,*....., 1013 

On  an  appesil  from  an  order  denying  a  new  trial,  where  there  in  a 
no  bill  of  e3iCeptiiinB«  nor  Htatement,  nor  affidavits,  the  order  will  be 
affirmed.— Peopls*  ya,  Welch, , ,,...._...,„,_     483 

Where  the  verdiut  la  against  the   eriUence,  the  judgment  wiU  be  set 

aside,— People  vtL  Williama ...    819 

NONSUIT— In  an  action  for  ireefiftse  ftnd  cutting  down  treee,  where  the  an- 
swer admitted  the  entennir  and  cnttiog  duwo  trees,  the  admiaaion 
r Lifted  a  denial  of  motion  for  nonsoit. — Brownell  ts,  FUher.    .  . . , .     905 
Notice  of  aubatituLion  of  attorney  may  be  waived  by  the  advexBe 
|jarty, — Livermore  va.  Webb . 911 

It  may  be  waived  by  accepting  service  of  papers  from  new  attorney,  — 
Withers  v«.  Little , ..,.„.... m 

When  aatisf action  of  JQ^Igraent  is  entered  without  noti<;e.  the  order  of 
entry  may  he  v^cflted*  — Thomaa  viu  Rock  Island  G.  4;  S.  iL  Co. . . .    15S 
NOTICE    OF   APPEAL- SerTJoe  of  notice  of  appeal  should  be  made  oa 
the  adverne  pjirty  or  his  attorney.- Whittle  v&,   Henner  (affirming 
Pre»c^4t  ve,  Balthonse*  53  Cal.  *221) ....... . * 161 

Acc^-ptance  of  aervice  of  notice  of  appeal  frotn  the  new  attorney  ia  a 
waiver  of  service  of  substitution  o(  attorney. -Withers  v«.  Little. . .    924 

On  an  objeotion  to  a  notice  of  appCfvl,  after  aervioe  thereof .  the  party 
should  return  it  and  refuse  to  acknowledge  service,— Uvennore  ti. 
Webb 914 

Ap^iearance  by  counsel  without  objeotion  to  irregularity  of  proceediiigs 
w  a  waiver  of  inaufBdeney  of  nuttce  of  appeal — Shay  va,  Superior 
Court , , 982 

In  criminal  eases,  the  notice  may  be  M^ed  by  any  attorney  anthorised 
by  dpfendant  to  take  an  appeal.— Ek  parte  Clarke. .................  1014 

It  Will  be  rrepumed  that  Bervice  was  made  on  the  day  it  was  filed 
where  Rdiuisidon  of  service  was  written  under  endorsement  of  filing. 
—People  vs.  Ab  Yute. , .,.,.,... 465 

OFFICE  AND  OFFICERS— Appointment  by  the  GoTeraor  Is  complete 
when  the  comniiasion  is  higned,  and  the  term  ooniniencea  from  the 
appointmcrtt.— Ball  ve.  Kenfield , , , .      22 

They  are  not  authoriEed  to  act  until  they  had  qinahfied  according  to 
law,  but  when  they  do  qualify  they  are  entiUed  to  their  salary. —Id. 

Offitera  actinij  in  a  fiduciary  eapa*:ity  cannot  deal  with  theniselifew.- 
Davis  VB.  Rnf  k  Creek  L,  F.  *^  M.  Co 5 

The  Yozcmite  Land  Grant  Cummiisir'nerB  appointed  by  the  Governor 
*are  J^tate  officers.— People  VB,  Asbbiirner 105 

The  offioers  holding  office  immediately  from  the  Coostitntion  are  the 
ILegifia.'dYe^  Executive,  and  Jndicial,  with  others,  partaking  of  all 
their  cbaxacteristica,  as  Railroad  CommiBBionera.— Barton  vs,  Kal* 
loch , ^.. - ^ ^ 


The  entire  oontrol  of  matters  rekting  to  county  offioen  U  Vested  in  the 
Legislature.— Id. 

A  person  having  color  of  title  to  an  office  and  in  possession  thereof,  ex- 
ercising its  functions  and  duties,  is  an  officer  de  facto.— Carli  vs. 
Rhener 578 

The  acts  of  an  officer  de  facto  are  valid  notwithstanding  another  may 
be  the  officer  de  jure. — Id. 

Title  to  office  in  a  corporation  depends  on  the  validity  of  the  elec- 
tion.— People  vs.  Robinson 828 

The  authoritygiven  to  the  president  of  a  corporation  must  be  strictly 
pursued.— Wittenbrock  vs.  Bellmer 872 

The  presumption  is  that  an  officer  regularly  performed  his  official 
duties.— Reavis  vs.  Cowell 846 

PARENT  AND  CHILD— In  an  action  by  a  parent  for  damages  for  injuries 
to  his  child  by  the  wronfnl  act  and  negligence,  the  measure  of  dama- 
ges is  what  would  compensate  him  for  the  loss  of  the  child's  service  or 
expenses  incurred.- Durkee  vs.  C.  P.  R.  R  Co 612 

Generally  speaking,  a  father  is  bound  to  support  an  infant  child,  and 
allowance  therefor  will  not  be  made  from  the  infant's  property. — 
Gerdes  vs.  Weiser 682 

An  exception  may  arise  where  the  parent's  estate  is  small  and  that  of 
the  child  abundant.— Id. 
PARTIES — In  an  action  by  a  material  man  to  foreclose  a  lien  the  oriflriual 

contractor  is  the  proper  party  defendant— Holmes  vs.  Richett 730 

The  plaintiff  must  be  entitled  to  sue  at  the  commencement  of  the  ac- 
tion.--Wmenbrockvs.BeUmer 872 

An  action  by  a  school  district  is  properly  brought  in  the  name  of  the 
district.— Carpenteria  School  Dist.  vs.  Heath 898 

In  an  action  for  damages  for  injury  to  land,  the  agents  of  the  swamp 

land  district  are  proper  parties  defedant.— Brownell  vs.  Fisher 905 

PARTITION — ^An  interlocutory  decree  cannot  be  reversed  on  appeal  from 

the  final  decree  in  partition.— Barry  vs.  Barry. 461 

In  an  action  of  partition,  if  the  pleading  and  findings  warrant  it, 
judgment  that  one  of  the  parties  is  the  sole  owner  of  all  the  prop- 
erty.—-Li  vermore  vs.  Webb 914 

An  amendment  and  supplemental  answer  may  be  filed  after  an  inter- 
«  *  ^««i2*''*'^7l^<*fi^™«*''  "  reversed.— Id. 

PARTNERSHIP— The  interest  of  one  partner  in  a  policy  of  insurance  is 
not  affected  by  the  transfsr  of  his  copartner's  interest  in  the  prop- 
erty to  a  third  person.— Shuggart  vs.  Lycoming  F.  Ins.  Co. 222 

The  purohaser  at  execution  side  upon  a  judgment  against  only  one  of 
a  partnenhtp,  acquires  only  the  interest  of  the  individual  partner, 
subject  to  the  prior  superior  right  of  the  former  creditors. — Hinds 
vs.  Gage 284 

A  Court  of  equity  may  appoint  a  receiver  in  partition  suits,  in  some 
cases.— Goodale  vr.  Fifteenth  Dist  Court 891 

No  particular  form  of  acknowledgment  to  certificate  of  partnenhip  is 
necessary,  that  before  a  Justice  of  the  Peace  is  sufficient— Fabian 
vs.  Callahan 484 

Where  three  partners  in  definite  proportions  in  certain  land  and  water 
rights  organized  a  corporation  takmg  in  two  others  under  the  neoea- 
sity  of  the  law,  such  corporation  is  the  mere  agent  or  trustee  of  the 
partners,  and  their  rights  are  to  be  regulated  by  their  agreement 
among  themselves. — Shorb  vs.  Beaudry 678 

Where  an  action  for  settlement  of  accounts  was  tried  by  the  Court  and 
findings  filed,  and  the  cause  sent  to  a  referee,  a  motion  for  new  trial 
before  the  filing  of  the  report  is  premature. — Hinds  vs.  Gage 908 

A  discharge  in  iosolvAnCV  of  »n  individual  partner  is  no  defense  *o  »»     „ . 
action  against  thl  R^rtC— -Freeman  vs.  Campbell 934 

A  promissory  not^  .^'^^  hv  one  partner  to  another  cannot  be  sued  at 
law  unless  it  ,V  P^®^.  ionsideration  o!  the  purohase  by  one  partner 
of  all  the  otheJ!J«iveIi*^4.^^0lark  vs.  Fowler »56 

Where  in  a  nau^*^  ^  Ihta^      ou©  ag^*®^  ^  advance  the  money  for  pur- 


r: 


rhmam  of  bnd  and  t^  otber  agreed  to  pay  ooo-half  the  ■■iimiI,  ht/L 
the  trmiiaaptioo  went  into  proTe  uiTnlid,  the  one  who  adr^mtmA  the 
money  b  entitled  to  recover  from  the  other  hk  ahnie  of  the  Vamm,—     ^^ 
Montgomery  TB.  HeninctoB 997 

Where  one  partner  obtainj  a  leaewal  of  a  leaee,  in  hk  own  name,  «f 
the  premieee  where  the  firm  boetnem  ie  earned  on,  he  holds  the  w- 
newal  in  tmst  for  the  partnerafaip,  and  it  ie  firm  property.— Plath  v&. 
Kitzmiller .    1045 

A  otju%rmc\  u>  «eii  wocn  partner*  L&ceieet  ta  tne  orm  ta  nie  cit  paiinm  m 
not  performed  unkm  ench  reaewnt  fa  ti nif mind,  lad  m  tmim  rf  m 
eab-leeae  ie  not  eqnivaleDt  to  a  trmmier.— Id. 

Saeh  partner  may  racind  the  oontvneL— Id. 

Upon  reed&dinfr  he  b  entitled  to  the  poaMmieo,  and  he  ie  not  pomi 
pelUd  on  rmdnding  to  gire  the  other  pnrteer  the  poammiim  el  %km 
finm  property- —Id, 
PASSENGERS- RIGHTS  OF- When  a  pnmmiger  pay*  money  for  bfa  bmm 
and  it  is  retnraod^  he  ie  jnettfied  in  rdyiiw  on  the  feet  that  it  wae  i^- 
ceiTod  »«  full  fare  ontil  he  m  repaid.— Bland  vn  a  P.  R.  K  Gow . .     S9i 

Under  the  cinmmetaneca  the  ooodnctor  haa  no  right  to  eject  him  witb- 
i»ut  returning  the  mooey. — Id. 
PATENTS  FUR  LN  VKNTIONS- A  CoMt  may  lovk  into  the  bietorr  of 
the  inr«ntion  patented  eo  m  to  read  the  epeciSeatiooe  in  the  lig^  of 
the  inventur'i  knowledge.— Giant  Powder  Co*  rm.  CaL  Ylgorit  Pow. 
Ci ...,,.,, Hi 

A  reteitse  c»n  only  be  bad  when  the  original  pateot »  moperaliTe^  invakltd, 
or  would  either  by  defective  or  tttetifficiect  gpecificationa,  or  by  rcaatm 
of  claiming  more  than  he  had  a  right  to  claim  aa  naw,  and  thta  ^"^ 
when  the  error  was   from  inadvertence,  accident  or  miitnhm      Id. 

A  reievued  patent  which  enlatgei  the  aoope  of  the  inTcntioOf  and 
cover*  a  compotmd  not  eoibr*eed  in  the  uriginal  patent  la  InTatid, 
-Id, 

Th«  Comeniairioner  of  Patents  has  eiclitoTe  power  to  accept,  aorffindw 
And  ismie  new  tetter*  patent,  and  hi*  decimoDj*  are  ncA  opan  to  ooIp 
lateral  jfcttAcic— Id 

Ypt  ID  a  ill  it  f->r  imfriiWMneiit  of  a  retsaaed  patent  the  Conrt  may  ex- 
amine the  origin *l  and  reissued  patents^  and  if  they  diadoae  a  cam 
of  WAot  Mf  jurt6<littion  of  the  CommiafioDer,  or  of  m*  acta  in  excsm 
«jf  juriiwiiction,  the  r«i«mie<l  letter*  nmiit  fali*  — Id. 

Where  the  clium  doe^  not  correspond  with  or  cover  the  spedficatiODi^ 
the  p*teDteii<  In  confined  to  what  is  expressed  in  his  cLusl.^ — Knox  va^ 
QuinkHilverM.  Co       _ SH 

Th**  N<jw  IdrU  Miniog  Company's  furnace*  Rre  not  an  InfringeEnent  ef 

Knoi  A  Ui*fcw""m*!'«  pntenta. — Kni>x  tk  New  Idria  M.  Co 577 

PLACE  i>F  TRIAL— 1  he  FeoAl  Code  anthorizea  a  trial  in  the  cocoty  to 
which  the  prnp^rtj  in  brought  when  **it  bas  been  taken  by  Iju'CBay" 
in  imMthtr  lotinty.-  People  v*.  Valenxuella 5fil 

But  the  thief  diiejj  not  coiLtcnit  larceny  in  every  comity  thLrongfa  wkidi 
he  pjfciMfe*.     Id^ 
PLKABING     Wht^re  an  answer  contain*  neither  denial  nor  new  nutter, 
plAtcitiff  may  apply  for  judgment  on  the   pleadings. —Hemme  tb. 
Hiiyw , ._ ..,..-.        3 

Miitttjr  in  abatetiiBiit  rnont  be  pjLrticuiarly  set  out  in  the  pleadhig.— ^Hill- 
Luan  vi*.  rs  e wingfton .  .  , , , >  -      88 

The  HtAU^ment  thsit  **  defendantH  aver  that  thdr  *-ights  and  iateretti 
in  o^ll  umtterH  »junected  with  the  aubjiect  matter  of  thia  sdtjon  aie 
iepar<ite  anil  inilepeiident  of  each  other/^  isnota  stifficient^CemeDl 
of  tart».     Id. 

Cliiimrt  tiiust  be  iil^nticttl,  anrj  where  claim*  made  by  defendants  are  of 
diffentnt  amniintM  they  caniujt  be  identical. — Pfister  ts.  Wsde — . .    577 

A  party  who  relied  <iii  a  former  adjudication  a*  a  bar*  must  iJiow  wi»*' 
such  adjudication  was.     FrH?r  v*.  Tripp. ;■    ^ 

In  an  action  by  »  tenant  io  commun  ai^ainc^t  hi*  cotenant  *  deakl  m 
tho  iin«wer  of  plaintiif  a  titU  4ind  riyht  uf  entry  is  equivfilent  to  ss 
tjUHler.  -  Id. 

In  an  a<^tiuii  nf  **  claim  and  delivery"  a  j?en**ral  denial  pate  in  imm 
the  plain  tiff^H  ri-j-ht  to  iKMHe^ton^  and  defendant  may  show  that  he  or 
a  third  iiersjn  in  entitled  to  the  posaeaaion.  —Pico  vb,  Fico, r '" 


If  the  property  has  been  taken  under  the  writ,  to  entitle  defendant  to 
a  judgment  for  its  return  he  must  insert  a  formal  claim  in  the  an- 
swer.— Id. 

Where  the  case  was  sent  to  a  referee,  who  reported  in  favor  of  a  return 
to  defendant  or  for  the  value  of  the  property,  the  pleadings  were  suffi- 
cient  to  authorize  the  findings  and  judgment  in  favor  of  de^imd- 
ant— Id. 

A  further  judgment  would  be  authorized  for  its  return,  if  a  formal 
claim  had  been  made,  or  if  an  amendment  to  the  answer  at  the  time 
of  judgment  inserts  such  claim. — Id. 

In  an  action  on  mechanics*  lien  by  a  material  man,  the  original  con- 
tractor may  plead  his  claim  of  lien  either  by  answer  or  by  cross- 
complaint. — ^Holmes  vs.  Richet 730 

A  complaint  by  an  infant  who  sues  by  guardian  should  show  due  ap- 
appointment  of  guardian.— Crawford  vs.  Neal 787 

If  there  is  no  allegation  as  to  the  appointment  of  the  guardian  the 
oomplainc  is  demurrable  on  the  ground  of  want  of  legal  capacity  to 
sue. — Id. 

A  demurrer  for  want  of  facts  sufficient  to  constitute  a  cause  of  action 
does  not  cover  an  objection  that  plaintiff  has  not  capacity  to  sue. — 
Swamp& O.  Heel.  Dist.  vs. Feck ; . -    741 

Where  a  complaint  by  a  corporation  stated  the  fact  of  incorporation 
merely  by  way  of  description  and  not  of  allegation,  the  objection  of 
want  of  capacity  must  be  takeik  by  answer. — Id. 

In  the  common  law  action  of  assumpsit  the  defendant  under  the  plea 
of  non  assumpsit,  may  show  in  evidence  that  plaintiff  had  money  of 
defendant  in  nis  hands  sufficient  to  compensate  him  for  his  services. 
—Meredith  vs.  Santa  Clara  M,  Asso 746 

Under  the  plea  of  non  assumpsit  he  may  introduce  anything  to  show 
that  plaintiff,  at  commencement  of  Uie  action,  had  no  subsisting 
cause.— Id. 

What  is  a  sufficient  averment  of  a  Court  of  general  jurisdiction  of  a  sla- 
ter Stote*- Id. 

A  petition  by  a  person  claiming  a  prior  right  to  administer  on  an 
estate  is  in  the  nature  of  a  complaint,  and  the  objection  thereto  in  the 
nature  of  an  answer,  and  there  is  no  error  in  deoving  a  motion  for 
judgment  on  the  pleadings,  on  the  ground  that  there  is  no  replica- 
tion.—Wooten  vs.  Adams ^ 756 

If  a  party  have  no  cause  of  action  at  the  commencement  of  the  suit  he 
cannot  maintain  the  action  upon  matters  which  subsequently  oo- 
curred.— Wittenbrock  vs.  Bellmer 872 

An  amended  answer  takes  the  place  of  the  original  — Li vermore  vs. 
Webb 914 

An  amended  and  supplemental  answer  may  be  filed  in  a  partition  case 
after  an  interlocutory  judgment  reversed  and  cause  remanded. — Id. 

The  fact  that  partners  have  been  individually  discharged  from  their 
debts  is  no  defense  to  an  action  against  them  as  co-pifftners. —Free- 
man vs.  Campbell 934 

In  an  action  for  a  city  license  the  complaint  should  recite  or  refer  to 

the  ordinance  authorizing  it— City  of  Santa  Cruz  vs.  Spreckles 995 

POLniCAL  CODE— The  Code  is  one  statute  entitled  "An  Act  to  estab- 
lish a  Political  Code."  Even  if  the  Travlor  Act  could  be  considered 
as  an  amendment  to  it,  and  the  two  read  together  and  treated  as  one 
law  such  law  would  not  be  a  '^general  law"  within  the  meaning  of 
the  Constitution. — Earle  vs.  Board  of  Education 69 

The  section  making  surveys  by  the  Surveyor-General  of  certain  county 
boundary  lines  does  i^t  confer  judicial  functions  upon  the  Surveyor- 
General,  and  is  not  unconstitutionaL— Borel  vs.  Bogg 972 

POSTPONEMENT  OF  TRIAL—Where  the  affidavit  fails  to  show  due 

diligence  it  is  insufficient. — People  vs.  Jenkins 323 

PRACTICE.- Whoever  has  an  interest  m  the  matter  in  litigation  has  a  right 

te  intervene.— Coffey  vs.  Greenfield 79 

Defendant  is  entitled  to  a  distinct  finding  on  every  material  issue.— Har- 
lan vs.  Ely 85 

Where  a  party  has  beeii  oerved  ^^^  process  under  a  fictitious  name,  he 
is  not  entitled  to  sqw^^a  after  his  true  name  is  ascertained. — Brock 
vs.  Martinovich    ^^^''*'        115 
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An  oftdef  IW  Afilrj  of  Mrtiilfeetua  of  jm^ffmui  dbtmiutd  mfs^mik  i 

tt«T  be  Mt  a«fd«  on  i&otioiL  — I^omM  m  Eoek  ]«ltt^  O.  A  &  IL  Go  . 
A  «l«avrw  vaibotQitadiwdwbora  tteotafeotooitiipiii 

0r  «1»«ro  tb«  petltSoii  (iciMooti" 

Patdj  TTL  einton . , . .     ..._._..._,__,_., ISl 

Wb«r«  ftti  MTlioD  b«4  htvn  t^moTed  frMi  *  Jaitioo'i  to  *  DiitckitCoaEt^ 

tbo  Action  khonld  be  detenBifted  mpaa  tlie  pkttdiHi  b  t^  /ortkeV 

meat.  — Clwiic  til  SolliruL,  ,...,.,. tB 

Tb«  objcctioD,  tlut  ft  o«py  of  a  ooap4oiii&  io  *  Jtuttioeli  Cbnrt  lui  mi 
be«n  ««i^*'i  vith  ib«  AammooA  c«iijiot  b*  tekea  by  douiuLi ez;— ditr^ 
mrdaiH  n.  Gntm. . ,.,.,..,.. .. 6$i 

AH  tb«  fjefend*nt«  fthucdd  joia  in  a  ixKition  for  iww  tzi>I,  and  if  citbe,  A 
pnipitr  piLTtj  wb>  iuteock  in  ^ood  f iitli  to  defend  doid  not  jtilii,  Uk« 
nkoCJon  «honld  be  denied.— Pieper  ¥fc  Cmtenell*  Land  C<j, *  * . , 

Fonnjii)  ftibHtitniioiiof  AUAimey^  ia  not  requited  is  crimutml  oae&.— £x 
pKTtc  Cbrk ...-...- ... 

Under  *mf  eyitAm  tber«  ii  no  ctich  ibini;  am  sn  interlocntoiy  d«£tee, 
except  in  partiti/m  ■nita. — ThniEipfcici  »■,  White.  * lOSI 

Where  in  an  action  for  epecific  performance^  the  District  Coort  made  m 
**decre>e/^  uiA  a  "final  detenidnation  of  the  rig-hta  of  the  partj^" 
ftnd  referred  tbe  o«ee  to  a  commbiionp  &&4  th«n  went  c'lit  of  exist- 
ence, the  "decree**  and  tl\  prooeedingB  under  It  ma«t  be  let  aaide. — 

Thotnppon  ¥».  White  ,..,..,, , _,_,,...........  IM     ■ 

PEE- EMFfl UN— Title  of  iocaton  on  reje4:t«<]  Mexican  jp^aiita.--Ba«xiiub 

Vi.  DaTis. , , , 5SS 

There  £■  tiuthinif  to  prevent  a  penon  froiii  filing  «  second  dedarmtory 
etatement  on  the  aame  Uitd  If  there  are  no  interposing  rigfata  on  the 
put  of  &Q7  thl^J  per»>n. — Cumeoj  vb,  Cyphen 56S 

Tbenjibt  of  apiY^emptloo  cADor^  be  ac^itiired  by  intnasiou  and  tteepwi 
upon Und  in  the  ♦'kitaal  p^mftennion  ttf  *ootber, — DaFi«  tr.  Scott . .    699 

SetUemeot,  in  habitation  &nd  improvementfl  of  one  piece  of  land  can  con- 
fer Qti  rights  ill  ant,ither  adjacent  to  it  which  ii  in  the  poaaeodon  and 
use  of  other«^  thong h  it  prore  on  pnbeief|U€Tit  tnirvey  to  be  p»rt  of  the 
same  tfeeti^inkf  iub-diTliaon. — Hfwitntr  vu.  Duggaij ,.,.... 

So,  the  cl&im  and  the  Hettlement  ^^f  Iftnd  outfude  the  exterior  UmitH  of  ft 
Mtiiicau  ii^rant  conferred  no  rii^hta  to  the  linee  inside  those  limfte, 
they  being  at  the  time  in  po^eeBsion  and  line  of  the  Mexican  gnutew, 
—Id. 

A  role  of  the  Land  Of^ce  fordidding  the  receiTinsf  or  6Unj?  of  a  nxw 
declaratory  fftatement  after  the  iDaqgnration  of  a  contest^  ia  not  uS" 
reii*jnftble.-^hapin*ii  vi,  Quinn* ^    QT 

Snch  a  pemon  In  not  iti  %  pi^tion  to  question  the  proofa  npon  whkh 
tbe  GovemoQent  ofBcerti  have  awArdedf  the  f&nd  to  one  of  the  contest^ 
aata.— Id. 

Kor  dui  he  ai^k  thut  paten tetB  be  fuijudicatsd  to  hold  ais  trustee,  and  as 
anch  be  decree^i  to  convey  to  him. — Id, 
PREStJMPTIONS— Where  one  willfully  toppreiaes  teatinioTiy  the  prMUmp- 

tion  it  that  it  would  be  adreriie  to  him.  — People  ve.  Hurley ... . .     l€C 

Bot  on  thi2  abHenoe  of  a  purpose  to  Huppresei,^  it  doew  not  Mtaen— Id^ 

In  favor  of  a  jtii%metit  of  a  f«ijiter  Stute  renderetl  by  a  Court  of  general 
jnnmlictioQ.  It  ia  to  be  prt^AUEoed  that  inajlujiBeible  eTidence  «^aer  not 
Hnbinitt^d  to  the  jury.— Meredith  v?.  SiLnta  Clara  M.  Assix ....  — .  ?« 
PROHIBITION— Where  no  anewer  to  the  petition  is  filed,  nor  any  appear- 
ance of  the  refiT>[>iident  &  writ  of  prohibition  will  not  be  fn^niM.— 
She^hy  ti.  Holniea ,.._...<............... « 

The  writ  will  not  ba  granted  to  prevent  a  Superior  Coiart  frfini  coo- 
nidering  a  matter  before  it  &ud  within  its  joHsdictloD,- Ex  puts 

Wrtdf  n. 133 

PEOHIBITORy  LAWS.— There  can  be  no  rule  which  will  permit  the  pro- 
hibition of  a  particalar  Icirid  of  Iftbor  in  itaelf  inaocent  and  benehdal 

tn  the  public*  —Ex  parte  Weaterfield 211 

PROMISSORY  NOTE.— VVhere  a  note  was  renewed  by  an  endoreement,  an 
action  brought  before  the  expiration  of  the  renewed  time  la  pfiMna* 
tone.— Koutz  Tw*  Ciief . . . « 
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xnat  a  note  nas  oeen  given  vnrongn  taue  Ana  irauamenii  represen»- 

tioni  is  a  good  defense. — Smith  vs.  Selsby HI 

A  purchaser  at  its  fall  valne,  bat  with  knowledge  of  these  false  repre- 
sentations is  not  a  bona  fide  hclder. — Id. 
Whether  notice  of  dishonor  may  be  given  verbally,  quere: — Pierce  vs. 

Schaden ....   .   , 169 

A  party  cannot  relieve  himself  from  his  indebtedness  by  showing  that 
his  notes  were  placed  in  a  box  in  his  keeping  unknown  to  him,  the 
object  of  the  payee  being  that  he  might  swear  he  had  no  property. — 

Mallet  vs.  Swain 540 

Upon  the  issue  of  a  want  of  consideration  ail  the  transactions  of  the 

parties  occurring  about  the  time  of  the  execution  of  the  note,  and 

not  too  remote,  are  admissible  in  evidence.— Sedgwick  vs.  Sedgwick,    564 

A  ttdrd  person  who  signs  his  name  in  blank  on  the  back  of  a  note 

before  its  delivery  is  entitled  to  notice  before  he  can  be  charged. — 

Fessenden  vs.  Summers. 866 

A  note  given  by  one  j^artner  to  another  cannot  ordinarilv  be  sued  at 
law;  but  otherwise,  if  given  in  the  purchase  by  one  of  all  the  others 
interest  in  the  partnership,  at  the  time  and  as  part  of  the  dissolu- 
tion.—Clarke  vs.  Fowler 856 

Promissory  notes  given  for  the  legal  or  equitable  title  to  land  are  not 

void  for  want  of  consideration. — Best  wick  vs.  McEvoy 1031 

An  operative  delivery  of  a  promissory  note  must  be  unconditional,  and 

not  a  delivery  in  escrow. — Id. 
But  a  delivery  as  an  escrow  becomes  absolute  when  the  condition  on 

which  it  was  made  transpires. — Id. 
When  one  of  two  makers  delivers  it,  his  act  is  the  act  of  both. — Id. 
When  notes  are  held  in  escrow  upon  conditions  unfulfilled,  and  before 
the  performance  of  the  condition  one  maker  dies,  they  are  properly 
rejected  b^  the  administrator. — Id. 
An  action  lies  agaiost  the  maker  and  the  personal  representative  of 
a  deceased  maker,  but  judgment  against  the  administrator  must  be 
^^_^     made  payable  out  of  the  estate  of  deceased. — Id. 
PUBLIC  LAKDS— A  patent,  void  upon  its  face,  may  be  assailed  at  any 
time  and  in  all  cases;  so  it  may  be  assailed  if  it  be  issued  in  absence 
of  legislation  directing  a  disposition  of  the  property  described,  or  by 
an  officer  who  had  no  power  to  sign  it,  or  for  an  estate  prohibited. — 

Churchill  vs.  Anderson 418 

But  when  the  judgment  of  the  officers  is  erroneous  as  to  particular 

facts  of  condition  or  location,  or  performance  of  antecedent  acts,  it 

cannot  be  attacked  by  parties  showing  subsequent  title,  without  color 

of  title.— Id. 

In  contests  to  try  the  right  to  purchase  the  burden  of  proof  is  on 

either  party  to  establish  his  own  right.— Lane  vs.  Pferdner 467 

Where  a  settler,  evicted  from  a  Mexican  grant,  settled  en  adjoining 
land,  his  claim  and  settlement  on  land  outside  the  limits  of  the  grant 
confers  no  title  to  lands  within  its  limits^hey  at  the  time  being  in 
the  possessioA  of  the  Mexican  grantees. — Hosmer  vs.  Duggan. ......    615 

A  party  has  no  right  to  file  a  declaratory  statement  on  land  after  in« 
atiguration  of  a  contest  between  other  claimants.— Chapman  vs. 

Quinn 687 

The  Commissioner  of  the  Land  Office,  subject  to  the  supervision  of  the 
Secretary  of  the  Interior,  may  make  rules  and  regulations  not  incon- 
sistent with  law  for  the  government  of  the  various  land  offices,  in- 
cluding rules  required  for  proof  and  the  trial  of  pre-emption  con- 
tests, and  such  rules,  if  not  unreasonable,  will  not  be  interfered  with 
by  the  Courts. — Id. 
Voidable  patents  are  voidable  at  the  suit  of  the  Government,  or  any 
person  in  priority  with  the  paramount  source  of  title,  but  not  at  the 
instance  of  a  stranger  to  that  title. — Id. 
When  a  patent  has  been  regularly  signed  by  the  President  and  sealed 
with  the  seal  of  ^^^  Government,  countersigned  by  the  Kecorder. 
and  recorded,  the  «^<rht  of  possession  is  perfect,  and  mandamus  will 

be  to  compel  its  d!frJiirV.--^-S.^B.Schur2 828 

An  acceptance  to  iit  ^^*  ^  presumed  from  the  efforts  of  the 

grantee  to  seciiJ  ^  ?^  tr«ra-ble  action  of  the  department,  and  from  a 
demand  for  i   ^^  '  *  -  .     .      » . 


■ecuK.  ^  e  *  triirabie  acuon  oi  u 
^jK^ftha^'^'Jbepatent.-Id. 


The  period  when  the  iiower  of  the  Lftud  Departmeist  civer  pniceedLPg* 
to  acquire  title  to  the  poblie  )a.Qd»  ceaAeii  is  wheo  the  lait  dScUI  act 
bjUi  becD  perfonued  whicb  ie  Dec^^iry  to  transfer  the  titl«  from  th^t 
Govenuuent  tfi  »  citizon.     Id. 

QUIETING  TITLE-lf  d^edB  iotrodaoed  in  eridence  show  that  plaintiff 
bad  the  title,  iiidgxattit  for  defendant  cannot  be  snatained,— HubbeE 
TB^CampbeU ,... , .„,.... -  1026 

EAILRO ADS— Wb^rft  a  railroad  company  conatmoted  a  narrow  b<i*rd  foot- 
way withitut  railinfj  or  pnjtection,  over  their  traek  »cro«B  the  c:reek 
for  the  use  ttf  pflssena^er^,  it  is  lijible  fur  injury  to  a.  t*ei^on  by  reaeon 

of  itH  n^Kiiffiiiioe- — JamijsoQ  va.  Saa  Jo«o  &  S»  C»  R,  R.  C'>. , 371 

CoDiEnon  earners  are  required  to  do  a)1  that  hisman  cAte,  r«ftsunftbl« 
TigiJuui^e  and  for«»ight  demands^  to  prevent  luxidantd  to  paiiaengsra 
— Id. 
Wher^  a  passenger  payi  money  for  his  fare  and  it !»  retained,  he  is  ]U9- 
tl1i^d  in  relying  upon  the  fact  that  it  was  received  as  full  fare,  and 
the  cttndnotor  haa  no  right  to  e}ect  him  without  returning  the  money 

paid. -BUnd  VI*.  S.  R  R.  R.  Co ..,,....    2T« 

Where  a  railniiad  tMvenantM  to  huild  a  certain  wagnn  road,  in  lien  of 
one  destroyed  by  it,  in  an  actio d  by  the  ovsrner  for  a  breach  of  cove- 
nant, tbf^^  eAttonated  co«t  of  the  roail  and  feocie  14  the  proper  inewi[ir& 

of  dutni^fes.— Taylnr  v^.  North  Pac.  C.  R.  E.  Co. , . , .    7S1 

A  railFi*ftd  company  ia  liable  only  as  a  wArehonBemau  for  \o^  of  Koods 
stored  at  their  detitinatioti^  nntil  ^uch  time  as  the  consignee  might 

tak*?  theni  awav.     Hir»hfield  vi,  0.  P»  R>  E.  Co 896 

RAILROAD  SUBSIDY  The  auperviiora  of  a  county  have  no  anlhority 
Ut  etit^r  into  a  contract  witb  a  railroad  c^impany  to  lay  a  road  <m 
only  a  portion  nf  the  route  voted  on  by  the  people  of  the  ounty.-^ 

Santu  Cruz  R.  K  Co.  vii.  Board  of  Super vbors. , . ..90S^    9XS 

REOHrYER  -  A  cf^urt  oommiasioner  boa  no  antbortty  to  appoint  a  receirar. 

— (^ujgley  VA.  iVmnljo .......,....._.......",....,...... 822 

And  a  bond  gWen  by  the  reoeiver  bo  appointed  ia  void.— Id 
The  Superior  Court  haa  juriBdlctaon  to  appoint  a  receiver  to  taka  pos- 
BeeaioQ  of  mortgaged  property  of  a  railroad  cotnpany^ — Sac  &  P.  R. 

It  Co.  vs.  Superior  Court  _,,,.,.,. 315 

It  U  competent  for  a  eruirt  of  equity  in  iome  caaes  to  appoint  a  receiver 

in  partition  auiti*.— Uo<m1r1I  tb.  Fifteenth  DiatL  Cl .,..,,     391 

RECLAMATION  OF  SWAMP  LANDS- The  reclanifttinn  atatute  re- 
qniren  the  oeseRPtntint  to  be  proportionate  to  the  beueSta — Reclama- 
tion Diat.  »B.  Hagar. ...,..,.. ...._.._ . ... ......     191 

The  statute  impairs  no  obi  igationa  of  contracL-  Id. 
Even  thttugh  it  requires  the  payment  of  asges«me»ta  in  coin.— Id 
Or  the  payment  of  counael  fees,  which  are  properly  a  part  of  the  "  in- 
cidental expeosep."— Id. 
Under  tbe  Gunatitutlon  the  reclamation  ia  to  be  at  the  expense  of  the 

land -Id 
The  Legislature  has  power  to  include  m  the  reclamation  district  swamp 

lands  derived  under  Maiican  grants, — Id, 
The  power  to  reclaim  ia  not  derived  from  the  Arkanaaa  AcL— Id, 
A  mere  lioenae  to  enter  on  land  tmd  cut  down  trees  for  levee  pnrpofted 
mav  be  withdrawn  at  any  time  before  entry*— Id 
REDEMPTION.— The  right  to  forech^e  and  the  right  t«>  redeem  are  co-e** 

Jj^tenL — Montgomery  vg.  Speot . ,\  . .        8 

Where  a  oa«e  wa4  sent  to  the  referee  to  state  an  account,  a  motion  for 

new  trial  before  a  report  Li  premature,— Hin da  v?.  Gag^. ,     903 

Tbe  right  to  redeem  exiata  only  by  virtu©  of  the  atatnte,  and  under  ita 
pnivit^ions  must  be  found  the  measure  of  the  rigtit. — EldHdge  va. 

Wright , Ui 

The  eqntty  of  redemption  i^  inseparably  connected  with  the  mortga^«> 

— M'intgomery  va,  Spect , .......        S 

One  who  purchaaea  at  a  foreoh»aure  aale  pruperty mortgaged  by  tenants 

in  ct^mmon  takea  the  whole  tnter»t<^ — El  cl  ridge  va.  Wright. .... 12-* 

REFEREES.   -A  aubmia»ion  in  a  contri«ct  to  the  decidonof  referees  ia  not  a 

aubmiaeion  to  arbitratii»n.  — Holmea  vs.  Riohet ...........  730 


»uu  buo  uiue  turn  piaue  ui  iiis  UKVunuizifciiiuu. — v^uuu  vp.  xu»rvejr -tox 

BEHEAKINCt.— Where  on  appeal  there  was  no  appeal  from  the  judgment, 
bdt  only  from  an  order  denying  a  new  trial,  a  rehearing  will  not  be 
granted.— Knight  vp.  Roche 386 

KEMITTITXJR. — ^The  Court  below  has  no  dificretion  to  open  the  case  anew 
in  case  of  a  reversal,  bat  must  simply  obey  the  decision  of  the 
Supreme  Court,  which  becomes  the  law  of  the  case. — Keller  vs. 
Lewis 769 

REWARDS. — To  claim  a  reward  a  person  nuist  act  in  view  of  obtaining  it. 

Hewett  vs.  Anderson 888 

If  his  acts  are  done  without  any  intention  of  claiming  the  reward,  he 
cannot  recover. — Id. 

RIGHT  OF  WAT.— A  "  way  of  necessity  "  can  be  created  over  one  of  two 
parcels  of  land  only  when  the  grantor  wan  the  owner  when  the  same 

was  conveyed  or  reserved. — Taylr^r  vs.  Wameky 104 

Neither  the  grantee  nor  hts  immediate  grantor  can  acquire  a  right  of 
way  through  the  lands  of  any  person  other  than  the  orignal  owners.— 
Id. 
Where  the  owner  of  land  granted  a  right  of  way  to  a  railroad,  which 
covenanted  to  build  a  certain  wagon  road  and  fence  both  sides  of  the 
right  of  way,  the  measure  of  damages  for  the  breach  of  the  covenant 
is  the  estimated  cost  of  the  road  and  fence. — Taylor  vs.  North  Fac. 
C.  RRCo 751 

SALARY. — The  Supreme  Court  reporter  is  not  entitled  to  more  than  $2,500 

salary.— Smith  vs.  Kenfield 524 

The  Lc^lature  may  iiz  the  rate  of  salaries  throughout  the  State,  or 
confer  the  power  upon  local  boards,  but  it  cannot  fix  the  salaries  in  a  . 
class  of  towns  and  leave  the  balance  to  be  regulated  by  the  local  au- 
thorities.—Earle  vs.  Board  of  Education 69 

When  an  appointed  officer  qualifies  he  is  entitled  to  his  salary;  but  the 
failure  to  qualify  operates  as  a  vacadon  of  their  appointment.— Ball 

vs.  Kenfield 22 

SALE  AND  DELIVERY.— Where  A  sold  B  horses  on  D*s  ranch,  the  sale 

was  complete  and  the  delivery  good. — ^Williams  vs.  Leach 716 

SAI^  UNDER  EXECUTION.— A  sheriflF's  deed  executed  in  pursuance  of 
an  execution  sale  on  an  attachment  suit  takes  effect  from  levy  of 

attachment. — Porter  vs.  Fico 17 

The  purchaser  under  execution  on  a  judgment  against  one  partner 
acquires  but  hisinterest,  and  takes  subject  to  the  prior  and  subsequent 

rights  of  firm  creditors. — Hinds  vs.  Gage 234 

SAN  FRANCISCO.— The  conditions  in  the  provision  of  the  Constitution 
authorizing  the  election  of  freeholders  was  complied  with.— Feople 

vs.Hoge 248 

City  and  Countv  officers  are  not  Constitutional  officers;  they  are  to  be 

provided  by  the  Legislature. — Barton  vs.  Kalloch 330 

SELF-DEFENSE.- A  man  is  justified  in  defending  himself  from  a  sudden 

assault — Feople  vs.  Travis 594 

But  to  justify  taking  life  he  must  be  without  fault.— Id. 
SERVICE  OF  PROCESS.— Service  of  process  under  a  fictitious  name  is 
binding  even  after  ascertainment  of  true  name.— Brock  vs.  Martin- 

ovich 115 

A  voluntary  appearance  waives  service  of  summons  and  oopy  of  com-     ^^ 

•  plaint— Ghirardelli  v^  Green •     684 

SETTING   ASIDE   JUDGMENT   BY   DEFAULT.— An   affidavit    of 

merits  cannot  be  denied. — Reclamation  Diat.  vs.  Coghill 975 

Where  a  judgment  was  rendered  for  defendant  by  neglect  and  failure 
of  plaintiff's  attorney  to  attend,  the  plaintiff  is  not  entitled  to  relief.— 

—Smith  vs.  Tunstead ; ^'^ 

SHIPPING.— The  right  of  lieu  on  tbe  cargo  for  freight  and  proper  charges 

w  inseparably    ^J^ted   witb   its   possession. -Hayes   vs.   Camp- ^ 

A  party  employiv  *  •  • . .  •/  *.';««  ai^i  commission  merchant  confers  power 
on  him  to  do  ^t5  ^  sb^^^  tbati  ia  necessary  and  proper,  and  is  bound 
by  his  «ct«.--l^%^^^lji^^ 


That  bills  of  ladfaig  are  taken  in  the  naaae  of  tbe  dnpv  ioH  aic 
neoMBaiily  make  him  the  owner. — ^^Peridns  rm,  E^^art. .  IM 

Damages  will  be  awarded  for  neglect  to  mmd  a  ack  HnHM  ai  ;aa  ins- 
pitaL— Petereon  Tt  Cbandoe ■& 

A  eeaman  taken  nek  without  hk  fanlt  mutbe  eand  for  «  ok^^om^ 
of  the  TgMcL — Id. 

The  hr«pital  aerrioe  m  only  aniiliary  to  the  marine  tnr.— ^ 

The  primarf  nae  of  a  crane  line  it  to  eteady  the  back  ifeBv^  ms  ± 
eogbt  nr4  to  be  need  as  a  foot  rope  withont  eaotian  wad.  7am  md.  ti. 
the  BUysL— Id. 

Where  injary  was  caosed  by  negligenoe  of  fibeOant  is  prine^  m.  Tfav 
crane  line  when  it  was  iosofficieat,  he  could  not  neover  riiiii^a^  ar 
the  injury  eostained  hy  him. — Id. 

It  appears  that  the  mate  is  not  a  fellow -wii  ant  of  Ike  nsinc  «  »  s 
exempt  the  master  from  liability  for  injuries  caused  by  Jmn.  — LL 

Where  a  seaman  was  in  need  of  surgical  aid,  a  deriatiom  rec'iir-.uif  i^ 
or  six  days  woold  be  justified,  bat  if  it  required  twn  weeks  ans  tit 
ter  was  not  hound  to  make  the  departure. — Id. 

A  departure  from  the  due  course  oi  the  Toysge  to  save  (jriuert*  s  a 
deviation,  but  a  departore  to  sare  life  is  not;  bat  even  bit  anmwea 
of  humanity  a  master  is  not  bound  to  make  a  departsie;  tn«  ohm 
and  risk  are  to  be  considered,  and  they  have  aeontroiiiog  hiiIiMfwi.n. — 
Id. 

A  common  carrier  is  responsible  for  goods  nntfl  dellfeind>  but  S  waatd. 
at  the  place  of  destination  be  is  liable  cmly  as  a  naiehuu— i^ — 

Hinhfield  Ts.  a  P.  B.  B.  Co » 

SLANDER— Plaintiff,  in  aa  action  for  slander,  is  not  entitled  tA  eoea  if  he 

reeorer  les9  than  $300  damages.— JacoU  vs.  Banr HZ 

SPECIFIC  PERFORMANCE— Where  a  party  settles  on  Und  of  a  r:,dmmd 
company  on  the  terms  of  the  circular  of  such  ooDpany,  a  eaatxaKt  x 
created  of  which  a  Court  of  equity  may  decree  a  speriaiT  pK» 

formance. — Boyd  vs»  Brinckin 34 

STATE  BOARD  OF  EQUALIZATION  has  no  power  to  isiissii  .ir  ojwer 
individual  asseasments  within  the  county;  the  county  Boacdn  on^y 

have  the  power.— Wells  vs.  Sute  Board  of  Equalizataoa S» 

STATE  LAND^— Contests  between  Of^weing  applicsnts  must  be  arecauly 

ref erred  to  the  judiciary  to  give  jurisdiction. — ^Dsaielwitz  vm.  T«9ime     M 

A  settlement  upon  the  mineral  lands  of  this  State  under  t^  Art  ic 
Congress  of  March  3, 1853,  prsTenta  title  to  sudi  lands  frsm  paiwmg 
to  the  Sute.— Wedekind  ▼*.  Craig 3* 

Title  to  a  particular  section  does  not  vest  in  the  State  till  the  p^ae  t£ 
the  townj*hip  surrey  is  approred  by  the  United  Sitatss  Sttr»««'*c^ 
GreneraL,  and  an  sppJication  to  purchase  before  that  is  anamiircant 
and  void.- Medley  rm,  Robertson  (affimung  Finney  vs.  Bo^ec.  1* 
CaL24a) » 

The  Act  of  March  27,  1872,  validated  every  application  to  parrkaee 
State  lands  wbere  payments  had  been  made  in  whole  or  m.  patL. — 
Rowell  vs^  Perkins 5R 

Persons  who  had  conformed  with  the  requirements  of  the  first  aefii  s»> 
quired  a  vented  estate  or  a  perfect  equity,  leaving  nothing  to  be  cune 
but  the  issuance  of  a  patent. — Id. 

The  grant  of  srhool  land  to  the  State  was  not  intended  to  cover  ■liisaai 
lands,  which  were  excluded  by  the  settled  policy  ci  the  GiBirirW 
Government. — Ivanboe  M.  Co.  vtl  Keystone  ConsoL  IL  Co n 

The  settlement  of  school  lands  under  the  Act  of  1853  is  froveswii  ay 
that  Act,  and  not  by  the  requirements  of  the  Genersl  Pre  swim  in 
Law  of  1841-  —Id.  

Whenever  a  settlement  exists  at  the  time  of  the  Government  i 
the  title  of  the  SUte  does  not  vest,  but  the  alternative  right  to « 
land,  as  indemnity,  does  vest. — Id. 

Wbere  the  Act  of  Congress  confirmed  to  the  State  the  title  o€  ^ 

lieu  lands  within  the  exterior  boundaries  of  nnconfiraed  *' 

grants,  proriding  that  settlers  thereon  should,  vrithin  a  yesr.  pteisBB 
their  claim  and  proofs,  in  default  of  such  presentation  of  a  pie^s— 
claim  which  bad  been  refused,  a  State  patent  conveyed  tfaetiHa.— 
Hellman  vs.  Jones *" 


STATE  LIBRART.  The  TnuteeB  are  aathorized  to  draw  from  the  Stote 
TreasTuy,  and  their  jadgment  as  to  what  books,  etc,  may  be  added 
to  the  library  is  not  subject  to  review  by  the  Board  of  fixaminers. — 

Board  of  Trustees  vs.  Kenfield 218 

STATUTE  OF  FRAUDS— A  verbal  acceptance  of  a  written  oflFer  is  auffi- 

_         dent  to  constjtate  a  valid  contract— Flath  vs.  Kitzmilltr 1046 

STATUTE  OF  LIMITATIONS— In  ejectment  the  possession  of  defend- 
ants  cannot  be  tacked  on  to  that  of  their  grantor,  so  as  to  render  ad- 
verse their  possession  prior  to  the  tibne  they  received  their  deeds.— 
PuUiam  vs.  Bennett 88 

The  statute  does  not  nm  against  a  stipnlatioB  to  dinniss  an  action.— 
McLeran  vs.  McNamara. 188 

A  right  of  action  lies  for  convertion  at  any  time  within  three  years 
after  they  are  wrongfully  taken,  without  previously  making  any  de- 
mand.—Harpending  vs.  Meyers 201 

A  party  who  has  been  in  adverse  possession  of  land  for  five  years, 
thereby  acquires  a  title  which  he  may  maintain  against  a  paper  title. 
Langford  vs. .  Poppe 484 

In  an  action  for  a  maUoious  procurement  of  injunction,  the  statute 
begins  to  run  at  the  time  of  the  dissolution  of  the  injunction.— 
Anderson  vs.  Coleman 498 

The  mere  occupation  by  a  tenant  in  common  does  not  set  the  statute 
running,  unless  it  appear  that  he  held  adversely.— Freer  vs.  Tripp. .    508 

The  writing  necessary  to  take  a  case  out  of  the  operation  of  the  statute, 
must  contain  an  express  promise  or  adcnowledgment  from  which  a 
new  promise  may  be  inferred.— Biddel  vs.  Brizsolara. 667 

A  mere  acknowledgment  is  not  sufficient- Id. 

Where  a  settler  on  the  public  lands,  after  executing  a  bargain  and 
sale  deed,  remained  en  the  land  without  accounting  for  rents  and 
profits  till  patent  issued  to  him,  his  title  by  adverse  possession  is 

complete.— Lord  vs.  Lawyer 9tA 

STATUTORY  CONSTRUCTION-Stotutes  regulating  proceedings  in  tax- 

ation  are  to  be  strictly  pursued.— People  vs.  Mahoney 27 

The  statute  authorizing  the  reclamation  of  swamp  lands  is  constitu- 
tional, and  the  ordinary  Courts  of  the  State  may  enforce  liens  arising 
thereunder.— Reclamation  Dist  vs.  Hagar 491 

Where  the  statute  provides  that  all  contracts  to  perform  labor,  or  to 
furnish  materials,  or  to  do  both,  shi^  be  awarded  to  the  lowest  bid- 
der, after  proposals  and  bids  an  ordinary  contract  to  do  day's  work 
cannot  be  enforced.— Carter  vs.  Kalloch 718 

The  Act  which  prohibits  the  homestead  right  to  unmarried  persons;  it 
was  held  that  where  the  care  and  maintenance  referred  to  in  the  Act 
ceased,  the  homestead  ceases.— Santa  Cruz  Bank  vs.  Cooper 869 

A  iftatute  which  attempts  to  prevent  the  uniform  operation  of  a  gen- 
eral law  is  unconstitutional  and  void.  —Omnibus  R.  R.  Co.  vs.  Bald- 
win.     762 

^.^    So  of  a  statute  granting  special  privileges.— Id. 

STIPULATION— An  attorney  has  authority  to  bind  his  olient  in  any  steps 

of  an  action  by  stipulation  in  writing.— McLeran  vs.  McNamara. . .    188 

A  stipulation  to  abide  the  result  of  an  appeal  in  another  case,  with 
certain  provisos,  and  the  judgment  in  the  other  case  had  been  re- 
versed: Meld,  that  the  judgment  should  be  reversed  and  the  cause 
remanded.— ^huggart  vs.  Paneuil  Hall  Ins.  Co 764 

A  stipulation  that  a  case  shall  abide  the  result  of  another  is  equivalent 

to  a  judgment— Glenn  vs.  Lackey 866 

STREET  ASSESSMENTS-Where  it  appeared  that  one-half  of  the  prop- 
erty  owners  who  signed  the  petition  had  been  induced  to  sign  it  by  a 
side  contract,  whereby  the  contractor  agreed  to  do  the  work  in  front 


It  is  not  a  mx^^  •  • . ,   . ,  •  • ' 'to  ft  person  who  obiects  to  a  street  assess- 


I  . 


meat  on  the  ground  that  it  is  void  on  account  of  covering  pri^>wty 
not  liable  to  aeseoiment,  to  say  that  his  own  asBeesment  will  be  lea 

In  consequenoe.— Schumacher  vs.  Toberman • •    ^^ 

The  power  of  aoooooment  can  only  be  exerdaed  upon  the  theory  off 

benefits  received  by  the  party  assessed.— Id. 
The  real  estate  fronting  on  the  north  line  of  a  street  could  not  be  as- 
sessed, where  a  statute  for  openfaig  a  new  street  provided  that  re^ 
estate  fronting  a  cross  street,  or  stniet  forming  a  junction  with  sucn 
street,  improved  or  within  100  feet  of  such  street  improved,  or  to  cm 
improved,  should  be  assessed  according  to  the  frontage  on  such  cross 
street  or  street  fronting  such  junction;  and  such  new  street  started 
from  the  north  line  of  the  existing  street.— Id. 

STREET  RAILROADS— A  ndhroad  company  having  a  legal  franchise  may 
remove  the  track  of  a  company  laid  without  authority  of  law.— 

Omnibus  R.  R.  Co.  vs.  Baldwin ; /■     '®= 

A  statute  attempting  to  grant  special  privileges  is  uncnnstitntional  and 

void.— Id. 
When  the  eeneral  statute  required  work  to  be  commenced  within  a 
year,  ana  a  forfeiture  of  the  franchise  unless  it  was  commenced  ud 
completed  within  three  years,  and  some  work  had  been  oommenoed 
witmn  a  year:  Held,  there  was  no  forfeiture. — Id. 
A  grant  of  right  of  way  to  a  second  railroad  on  the  same  street^  not 
restricted  as  provided  by  the  Civil  Code,  is  unauthorized  and  void- 
Id. 

SUNDAY— Although  "  Sunday  laws  "  are  constitutionaL  yet  a  law  provid- 
ing a  day  of  rest  for  a  specified  class  is  "special"  and  unconstitn- 
tional.— Ex  parte  Westerfield 211 

SUPERVISORS— Mandamus  will  not  lie  to  control  discretion  of  supervis* 

ors.— Coopers  vs.  Mayor,  etc.,  of  San  Jose *^ 

SUPREME  COURT— TheSupremeCourtmayprescribethe  mode  in  whiA 
papers  may  be  brought  up.  or  it  may  ratify  the  mode  adopted  in  the 

Court  below. — Pieper  vs.  Cintenella  Land  Co 814 

Its  decisions  are  to  be  found  in  its  written  fopinions,  records  and  re- 
ports, and  not  in  the  mere  statement  of  attorneys. — Hodgdon  vs. 
Griffin TT 878 

SUPREME  COURT  OP  DISTRICT  OF  COLUMBIA  is  authorized  to 

issue  the  writ  ot  mandamus. — ^United  States  vs.  Schurz 828 

Supreme  court  reporter  is  net  entlUed  to  a  salary  greater  than 

$2,600. -Smith  vs.  Kenfield 624 

SURETT— One  may  be  surety  merely  between  himself  and  his  co-promiser, 

and  yet  as  to  the  creditor  be  principal. — Harlan  vs.  Ely 86 

So  a  partner  may  waive  his  rignt  to  be  treated  as  a  surety. — ^Id. 
Where  a  wife  mortgages  her  property  to  pay  her  husband's  debts,  she 
becomes  a  surety  merely.— Hassey  vs.  Wilke 147 

SURPRISE,  arising  from  testimony  of  a  disappointing  witness,  which  is  not 

denied  or  questioned,  is  no  ground  for  a  new  tnaL— Ex  parte  Cartery    850 

SURVEYOR-GENERAL— The  survey  of  boundarr  lines  of  counties  by  the 

Surveyor^General  is  conclusive.— Borel  vs.  Bogg 972 

The  Pohtical  Code  does  not  confer  judicial  functions  on  the  Surveyor- 
General.— Id. 

TAXATION— Tax  proceedings  must  be  in  strict  accordance  with  the  sUi- 

ute.— People  vs.  Mahoney.  .■ 27 

The  description  of  land  in  the  assessment  roll  must  be  certain  in  itself, 
that  all  persons  may  know  what  land  is  assessed. — ^Id. 

The  assessment  is  void  if  the  land  on  the  roll  is  not  dearly  described. 
Id. 

An  assessment  is  void  when  not  made  to  the  owner  of  the  property.— 
Hearst  vs.  Egglestone 146 

In  SBBosiing  property,  assessors  should  look  to  the  statute  for  direc- 
tions— loL 

An  assessment  roll  of  a  county  is  not  oondusive  evidence  of  its  con- 
tents.—People  vs.  Lansing 161 

A  statute  to  regulate  the  taxing  of  migratory  herds  of  live  stock  and 
distribute  the  taxes  thereon  is  unconstitutionaL— People  vs.  Towns- 
end »20 


dition  to  the  borelenB  of  taxation.— Schumacher  vs.  Toberman 997 

Coets  legitimately  inciirred  in  enforcing  the  collection  of  a  ;taz  are 
proper. — Harper  vb.  Bowe 81 

A  charge  for  filmg  in  the  Recorder's  office  a  duplicate  certificate  of  sale, 
if  illegal,  would  render  the  sale  void,  otherwise  if  the  charge  were 
leg^— Id. 
TAX  TITLE— The  sheriff  cannot  sell  a  specific  tract  of  land  covered  by  an 

undivided  interest.— Harper  vs.  Bowe ■.      81 

When  the  Legislature  has  made  a  particlar  form  of  an  instrument,  such 
as  a  tax  deed,  necessary,  it  must  be  strictly  complied  with,  and  it  is 
not  for  the  Courts  to  inquire  whether  the  required  recitals  are  of 
material  facts  or  otherwise.— Hubbell  vs.  Campbell 1026 

Tax  deeds  not  complying  with  statutory  requisites  are  void.— Id. 

Where  the  deed  should  state  that  the  sale  was  made  subiect  to  redemp- 
tion and  should  express  the  true  consideration,  a  deed  which  did  not 
contain  these  recitals  was  void. — Id. 
TENANTS  IN  COMMON— One  who  purchases  at  a  foreclosure  sale  prop- 
erty mortgaged  by  tenants  in  common  takes  the  whole  interest,  and 
one  of  the  tenants  in  common  who  redeems,  takes  the  whole  interest 
of  all  the  tenants  in  conmion. — Eldridge  va.  Wright 124 

A  denial  of  title  of  co-tenant  and  of  a  right  of  entry  is  equivalent  to 

an  ouster.— Freer  vs.  Tripp 508 

TENDER — In  case  of  a  composition  agreement,  the  debtor  must  tender  the 
new  note  before  he  can  demand  areUnquishment  of  the  original  debt 

or  defend  against  a  suit  on  it.— Stewart  vs.  Tipton, 704 

TERM  OF  OFFICE— The  term  of  office  by  appointment  commences  from 

the  appointment— Ball  vs.  Kenfield 22 

Sec.  10  of  Art.  XXII  of  the  State  Constitution  refers  only  |to  officers 
whose  terms  are  fixed  by  the  Constitution,  and  not  to  those  whose 

terms  are  fixed  by  law.— Barton  vs.  Eallooh 880 

TITLE— Title  under  a  deed  not  recorded  until  after  the  lien  of  attachment 
is  perfected  is  superior  to  title  acquired  under  the  lien.— Hoag  vs. 
Howard 188 

Title  of  purchasers  of  rejected  Mexican  grants.— Basoomb  vs.  Davis.. .    586 

When  the  circumstances  show  unmistakably  that  the  one  party  in- 
tended to  divest  himself  of  the  title  and  to  invest  the  other  with  it, 
delivery  of  this  deed  will  be  complete,  though  it  still  remains  in  the 
hands  of  the  grantor.— Buchman  vs.  Buckman 604 

A  tenant  cannot  dispute  his  landlord's  title,  and  an  issue  tendered  of 
title  in  a  third  person  is  immaterial  and  may  be  disregarded. — 
Ghirardelli  vs.  Green 684 

A  subsequently  acquired  title  waives  to  the  benefit  of  the  mortgagee. 
— Camp  vs.  Grider 694 

Title  by  patent  from  the  United  States  is  title  by  record,  and  delivery 
is  not  essential. — U.  S.  vs.  Schuiz. 828 

When  the  proper  officers  of  the  Government  vest  title  in  the  claimant 
by  deciding  in  his  favor,  and  the  i>atent  is  signed,  sealed,  counter- 
signed anareoorded,  there  remains  nothing  more  to  be  done  but  to 
deliver  the  instrument,  which  may  be  enforced  by  mandamus. — Id. 

Promissory  notes  given  for  land  purchased,  the  purchaser  knowing  at 
the  time  that  the  land  was  subject  to  a  deed  of  trust  against  which 
he  protected  himself  by  a  written  stipulation  from  the  grantor  to  dis- 
charge the  trust,  and  at  the  same  time  delivering  the  notes  to  be  held 
in  escrow  title  the  trust  was  discharged:  Held,  not  void  for  want  of 

consideration.— Bostwick  vs.  McEvoy 1081 

TRADE  MARE— A  name  claimed  as  a  trade  mark  must  indicate  origin  of 

ownership.— Chaeffer  va.  Korbell 958 

What  cannot  be  apDropriated. — Id. 
TRANSCRIPT  ON  APIpE  AL— Tbe  certificate  to  the  transcript  on  apjeal 

must  comply  ^ut^  Tt.^  Code  of  OivU  Procedure.— Meeker  vs.  Hoffer .    439 

Where  it  was  oh^l^  a  no.  appeal  that  the  record  did  not  show  that  the 
protest  againfti^te^J  "  *.w)d\iction  o£  certain  patents  in  evidence  had 
Unreri'^^^ft  ^^  ^Tin  evidence,  it  was  held  that  the  statement 
of  the  offer.  A^OoO^^^d  ruling  were  eq^valent  thercto.-Ment- 
gomenrvs.»^^jjoa^^^^^  817 


XXXn  INDEX. 


It  is  neomsary  that  the  papen  used  on  a  moUon  for  a  chalice  of  place 
of  trial  flkonld  be  embodied  in  a  bill  of  ezceptionfl ;  it  is  aufficient  if 
they  are  inaerted  in  the  transcript,  with  a  certificate  of  the  Jud^e 
that  they  were  nsed  on  the  trial. — ^Pieper  vs.  Cintenella  Land  Co. . .    814 

Where  the  transcript  on  appeal  from  the  judgment  showed  that  an 
amended  answer  had  been  filed,  it  will  be  presomed,  in  favor  of  the 
regularity  of  the  proceedings,  that  the  amended  answer  was  regularly 
served  and  filed.— Liyernxore  vs.  Webb 914 

Where  it  was  claimed,  on  ap^al,  that  title  to  certain  land  was  only 
acquired  subsequently  by  virtue  of  a  certificate  of  a  county  judge, 
unaer  the  Town  Sites  Act,  the  transcript  should  show  that  the  luui 
was  within  the  town  site,  as  claimed,  and  entered  as  such. — ^Evera- 
don  vs.  Mayhew 933 

That  an  objection  to  evidence  in  the  Court  below  was  not  passed  upon 
will  not  be  considered  unless  the  transcript  shows  that  the  evidmoe 
was  before  the  Court  below. — Clarke  vs.  Fowler 966 

Appdlants,  notwithstanding  a  reversal,  ought  not  to  have  costs  on  ^ 
peal,  where  the  transcript  is  made  up  at  great  length,  consisting 
of  reporter's  notes,  questions  and  answers,  remarks  of  Court  and 

counsel,  etc — Bullard  vs.  His  Creditors 1015 

TBIAL. — ^When  an  action  is  removed  from  a  Justice^s  Court  to  the  District 
Court,  it  is  to  be  determined  on  the  pleadings  of  the  Justice^s  Court. 

—City  of  Santa  Cruz  vs.  Santa  Cruz  B.  B.  Co 47S 

TRUST  AND  TBXJSTEES— A  trustee  cannot  puthimaelf  in  a  position  ad- 
verse to  his  cestui  que  trust — ^Davis  v&  Bock  Creek  L.  F.  &  M.  Co.        5 

Where  a  wife  mortgages  her  separate  property  to  secure  her  husband's 
debts,  she  becomes,  as  between  herself  and  husband,  a  surety  only;  and 
if  he  purchases  such  property  at  the  foreclosure  sale,  he  takes  and 
holds  it  in  trust  for  the  plaintiff.— HaBsey  vs.  Wilke 147 

Where  three  persons  who  were  partners  in  definite  proportions  in  ce]^ 
tain  land  and  water  rights,  take  in  two  others  and  oii^anize  a  corpo- 
ration for  developing  and  selling  the  property,  such  corporation  is  a 
mere  agent  or  trustee  of  the  original  partners. — Shorb  vs.  Beaudiy.  GTS 
TUBNPIKB  COBPOBATION— Are  not  excepted  from  the  provisions  of 
the  Code  providing  for  an  extension  of  the  term  of  corporate  exist- 
ence—People vs.  rfister 330 

UNDEBTAKING  ON  APPEAL— The  undertaking  for  ooate  is  essential 
to  the  appeal,  but  the  undertaking  for  stay  of  execution  is  not — 

McConky  vs.  Superior  Court 489 

Where  it  bas  been  executed  by  two  defendants  jointly,  the  affirmance 
of  the  judgment  against  one  of  the  obUgorsand  its  reversal  as  to  the 

other  does  not  operate  as  a  release. 519 

Where  respondent,  on  appeal,  appeared  by  counsel  and  made  no  ob- 
jection to  the  r^^ulanty  of  the  proceedings,  it  is  a  want  of  insuffi- 
ciency of  the  uudertaking. — Shay  vs.  Superior  Court 952 

UNITED  STATES  BANEHUFT  LAW— The  effect  of  the  passsge  of  the 
Bankrupt  law  was  merely  to  suspend  the  operation  of  the  State  Insol- 
vent Acts.— Boedfield  vs.  Bead 26 

UNLAWFUL  DETAINEB— The  action  of  unlawful  detatner  cannot  be 
maintained  against  tenants  at  will  without  first  terminating  the  ten- 
ancy by  ^vina:  at  least  thirty  days'  notice  in  writing,  and  after  the 
termination  of  the  tenancy  three  days'  notice  to  surrender  possession. 

Martin  vs.  Splivalo 442 

A  party  who  accepts  a  lease  cannot  lawfully  refuse  to  surrender  on  the 
ground  of  any  prior  agreement — ^McCrea^  vs.  Marston, 668 

USUBPATION  OF  OFFICE— The  Toeemite  Commissioners  were  State 
officers,  and  their  term  of  office  expired  four  years  after  their  appoint- 
ment— People  vs.  Aahbumer 106 

VABIANCE — ^A  variance  in  an  indictment  from  the  instrument  forged, 
arising  from  the  misspelling  of  words,  is  immaterial— ^People  vb. 

Cummings 988 

But  the  maxim  '*  idem  sonans,"  does  not  apply  to  a  charge  of  "laoey" 
for  "larceny."— People  vs.  St  Clair 822 


VENDOR  AND  VENDEE— If  a  vendor  of  property  in  c«re  of  a  third 
penon  directs  him  to  deliver  it  to  the  vendee,  and  the  person  holding 
the  property  assents  to  retain  it,  it  is  a  sufficient  delivery.  ^Williams 

vs.  Leecn 716 

VENDOR'S  LIEN— Its  nature  and  extent,  see  Lake  vs.  Tebbetts 901 

VERDICT— Where  there  is  a  reasonable  doubt  of  the  guilt,  it  is  the  duty 

of  the  jury  to  acquit — People  vs.  Anthony 208 

The  circumstances  must  exclude  to  a  moral  certainty  every  other  hy- 
pothesis but  the  single  one  of  guilt. — Id. 

The  Court  mav  amend  the  verdict  so  as  to  meet  -  the  requirements  of 
law  at  any  time  while  the  jury  is  under  its  control. — ^People  vs. 
Jenkins 823 

To  justify  a  verdict  of  guilty  of  larceny,  it  is  not  necessary  that  the 
money  taken  answers  the  description  in  the  information. — People  vs. 
Nelson 453 

Though  there  be  a  failure  to  record  a  verdict  in  the  presence  of  the 
jury,  according  to  the  Code,  vet  such  irregularity  is  not  fatal  to  the 
judgment  if  it  appear  the  defendant  was  not  prejudiced  thereby. — 
People  vs.  Gilbert 968 

And  ms  motion  for  judgment  of  acquittal  and  discharge  was  properly 
denied. — Id. 
.  A  verdict  does  not  become  final  till  recorded  in  the  minutes  of  the 

Court 66 

And  judgment  cannot  be  pronounced  till  the  verdict  is  complete. — Id. 

If  the  jury  is  discharged  before  the  entry  of  the  verdict,  the  prisoner 
should  be  discharged. — Id. 

In  civil  cases,  where  the  evidence  was  conflicting,  and  the  Court  prop- 
erly instructed  the  jury  concerning  it,  the  verdict  is  conclusive. — 
Fit^vB.Bynum 827 

A  verdict  that  plaint  ff  is  entitled  to  **  forty  inches  of  water,  miners' 
measurement,"  is  bad  for  uncertainty  where  it  appeared  that  "min- 
ers'measurement**  had  no  fixed  meaning. —Dougherty  vs.  Haggin..    996 


WAGERS — A  wager  on  the  result  of  a  horse  race  is  against  good  morals  and 

public  policy,  and  such  contracts  are  void. — Gridley  vs.  Dorn 985 

The  loser  of  the  bet  cannot  recover  it  from  the  stakeholder. — Id. 

The  **Spirit  of  the  Times"  and  <* Rules  of  the  National  Trotting  As- 
sociation**  may  be  authority  in  turf  matters,  but  cases  which  depend 
on  them  for  solution  have  no  place  in  Court — Id. 
WAIVER— A  condition  in  a  policy  of  insurance  cannot  be  waived  by  the 
acfents  of  the  company,  without  special  authority  from  the  com- 
pany, by  acceptance  of  premiums  from  the  purchaser  of  the  property 
msured. — Shuggart  vs.  Lycoming  F.  Ins.  Cfo 222 

A  voluntary  appearance  waives  service  of  a  copy  of  the  complaint  as 
well  as  summons. — Ghirardelli  vs.  Green 684 

A  notice  of  substitution  of  attorney  may  be  waived  by  the  adverse 
party  or  his  attorne}.- Livermore  vs.  Webb 914 

AckniiwleJgment  of  Service  of  notice  of  appeal,  without  exception,  is 
a  waiver  of  want  uf  feervice  of  notice  of  substitution  of  attorney. — 
Withers  vs.  Little 924 

Appearance  bv  counsel,  on  appeal,  is  a  waiver  of  insufficiency  of  no- 
tice and  undertaking  on  appeal. — Shay  vs.  Superior  Court 952 

WARRANTY— Where  parties  manufacture  and  **warrant"  fuse  for  blast- 
ing purposes,  no  person  but  those  directly  interested  in  the  contract 
of  sale  can  recover  for  the  breach.— Allen  vs.  Talbot 980 

A  party  injured  cannot  recover  damages  unless  he  was  privy  to  the 
contract  of  sale  of  said  fuse.— Id. 

The  manufacturer  is  liable  only  U*  the  vendee  for  any  defect  therein, 
and  then  only  by  virtue  of  the  contract. — Id. 
WASTE — Where  a  petition  for  revocation  of  letters  of  adnainistration,  by  a 
person  claiming  a  prior  right  to  administer,  alleged  waste  by  the 
acting  administrator,  testimony  on  the  part  of  such  administrator 
to  show  that  he  had  not  committed  waste  is  unnecessary.— Wooten 

vs.  Adams 756 

WATPR  CORPORATlo'iJllA. corporation  deriving  its  being  from  the  Act 
authoziziiig  cam^  oorDora^^^  ^^^  imposed  on  it  a  public  trust— the 
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duty  of  famisbine  water,  if  water  it  has,  to  those  for  whose  benefit 

it  haa  been  created. — ^Prioe  vs.  Biverside  L.  &  I.  Co 582 

Where  such  corporation  refused  to  furnish  water,  having  a  infficient 
supply,  to  a  person  offering  to  pay  the  established  rates,  such  perKm 
may  resort  to  mandamus  to  secure  his  right.— Id. 

It  has  no  right,  as  another  kind  of  corporation,  to  apply  all  its  water 
te  its  own  uses  or  to  the  uses  of  its  grantees. — Id. 

It  ia  the  duty  of  the  ditch  owners  to  remore  the  sand  from  the  ditch 
and  prerent  damage  from  that  source,  and  if  they  fail  to  do  so  the 
damage  cannot  be  said  to  be  caused  by  the  '*act  of  God"  entirely,  so 

as  to  constitute  a  defense. — Chidester  vs.  ConsoL  P.  D.  Co 890 

WATER  RIGHTS— Where  the  water  right  is  appurtenant  to  the  land,  a 
conveyance  of  the  land  conveys  all  the  ri^^t  which  the  grantor  had 
to  it  to  his  grantee.— Farmer  vs.  Ukiah  W.  Co.  (afiirming,  Cave  vs. 
Craf s,  63  CaL ,  135) 406 

Defendant  consenting  to  entry  of  a  decree  against  himself,  whereby 
water  was  diverted  from  land  leased  by  him  to  plaintiff,  does  not 
constitute  a  partial  eviction  of  lessee,  entitling  him  to  damages.— 
Sullivan  vs.  ^eardsley 281 

Where  a  person  was  entitled  to  a  certain  quantity  of  water  in  a  flow- 
ing stream,  he  may  maintain  an  action  against  joint  wron^oers, 
though  acting  independently  of  each  other. — Hillman  vs-  Newington    811 

One  who  appropriates  water  by  means  of  a  ditch  leading  from  a  nat- 
ural stream,  cannot  maintain  an  action  for  the  value  of  the  watei; 
as  for  property  sold  and  delivered,  against  one  who,  without  his  con- 
sent, oiverts  the  stream  abbve  the  mouth  of  his  ditch.— Park  Canal 
&M.  Co.  vs.  Hoyt 9W 

Tho  natural  bed  of  a  stream  used  as  part  of  a  ditch  acquires  the  char- 
acter of  a  conduit,  only  to  the  extent  of  the  water  turned  in,  and 
such  water  alone  is  the  personal  property  of  the  owner. — Id. 

Miner's  measurement  of  water  has  no  fixed  meaniog,  but  varies  in 
different  localities. — Dougherty  vs.  Haggen 996 

A  verdict,  in  an  action  for  aiversion  nf  water  for  irrigating  purposes, 
finding  that  plaintiff  was  '^entitled  to  forty  inches,  miners  measure- 
ment," is  uncertain. — Id. 
WILL— Where  on  the  contest  of  a  will  upon  various  grounds,  the  issue  was 
found  in  favor  of  proponent  and  the  will  admitted  to  probate,  as 
there  was  no  issue  tendered  upon  the  ground  covering  the  point  as 
to  whether  deceased  had  declared  the  writing  to  be  his  will,  the 

order  granting  a  new  trial  was  erroneous. — Eitate  of  Cartery 850 

WORK  AND  LABORr-In  an  action  to  recover  for  work  and  labor  and 
materials  furnished  defendant  at  his  special  instance  and  rec^uest,  the 
findings  must  be  upon  that  issue,  and  that  the  sum  for  which  judg- 
ment was  entered  was  a  reasonable  sum.— Downing  vs.  Graves 153 

WRIT  OF  POSSESSION— Where  a  judgment  was  obtained  by  plaintiff  in 
violation  of  his  written  stipulation  on  file,  the  Court  will  grant  astay 

of  the  writ— MoLeran  vp.  McNamara 138 

WRIT  OF  PROHIBITION— Where  no  answer  is  filed  nor  any  appearance 
of  the  respondent,  a  writ  of  prohibition  will  be  granted.— Sheehy 
vs.  Holmes 43 

YOSEMITE  VALLEY  GRANT— The  grant  to  the  State  was  a  dedication 
to  the  public.  The  Commissioners  appointed  by  the  Grovemor  are 
mere  agents  of  the  State,  and  are  officers  of  the  State.— People  vs. 
Ashbumer 105 
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